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of  Toronto  v.  Toronto  R.  W.  Co., 
298. 

See  Costs,  9. 

APPEAL  TO  DIVISIONAL  COURT. 

1.  County  Court  appeal — Right  of  appeal 

—Order  on  appeal  from  taxation  of 
costs — Interlocutory  not  final  order  : 
Leonard  v.  Burrows,  186;  7  O.  L. 
R.  316. 

2.  County  Court  appeal  —  Right  of  ap- 

peal— Nonsuit  —  Negligence  —  Evi- 
dence for  jury — New  trial :  Camp 
V.  Armstrong  Cartage  and  Ware- 
house Co..  686. 

3.  Division    Court   appeal  —  Default    of 

appellant  to  give  notice  that  appeal 
set  down — Waiver  by  cross-appeal — 
Attachment  of  debts — Costs   due  to 

solicitor Agreement  with  client  to 

throw  off  costs — Fraud  upon  credi- 
tors:  Waller  v.  Malone,  774. 

4.  District    Court    appeal — ^Extension    of 

time — Leave  to  set  down — Terms — 
Costs — Condition  precedent :  Young 
V.  McKay,  447. 

5.  Division   Court   appeal — Right   of   ai> 

peal — Amount  in  dispute:  Lambert 
V.  Clark,  3a3 :  7  O.  L.  R.  130. 


APPEAL  TO  SUPREME  COURT— ASSESSMENT  AND  TAXES. 
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0.  County  Court  appeal — ^Jurisdiction  to 

hear — Objection  not  taken  by  respon- 
dent :  Lucas  V.  HoUiday,  732. 

See  Trespass  to  Land,  3. 

AITEAL  TO  SUPREME  COURT  OF 
CANADA. 

1.  Allowing    security  —  Application    of 

money  paid  into  Court  on  appeal 
to  Court  of  Appeal — Contract— Con- 
struction— Conditions — Certificate  of 
engineer — Repairs  to  pavements  of 
streets  —  Municipal  corporation)^: 
City  of  Hamilton  v.  Kraemer-Irwin 
Rock  Asphalt  and  Cement  Paving 
Co.,  343,  347. 

2.  Allowancee  of  security — Leave  to  ap- 

peal— Necessity  for — No  application 
for:  Bisnaw  v.  Shields.  309. 

See  Trial.  6. 

APPEARANCE. 

See   Partnership,  1 — Writ  of  Summons, 
3. 

APPROPRIATION   OF   PAYMENTS. 

See  Landlord  and  Tenant,  1. 

ARBITRATION  AND  AWARD. 

1.  Appointment  of  sole  arbitrator — Juris- 

diction —  Cheese  and  Butter  Com- 
panies Act  —  Provision  for  arbitra- 
tion —  Rules  of  association:  Re 
Camden  Cheese  and  Butter  Manufac- 
turing Co.  and  Hart,  837. 

2.  Compensation  for  closing  up  streets — 

Municipal  corporations — ^Railways — 
leaving  tracks  on  highway:  Re  Med- 
ler'and  City  of  Toronto,  534. 

3.  Motion  to  set  aside  award — Evidence 

— Findings — Agreement  not  to  ap- 
peal :  Re  Adams  and  Bridley.  Levy, 
and  Weston  Machinery  Co.,  445. 

4.  Municipal     corporation  —  Agreement 

with  electric  company  —  Erection  of 
poles  and  wires  in  streets — Use  of 
by  another  company — Authorization 
— Resolution  of  council  —  By-law — 
Compensation — Action  —  Reference 
to  arbitrators — Motion  to  set  aside 
award — Weight  of  evidence — ^Inter- 
ference with  operation  of  system — 
Misconduct  of  arbitrators  —  Cham- 
pertj*  —  Decisions  on  questions  of 
law  :  City  of  Ottawa  v.  Ottawa  Elec- 
tric Co.,  65. 


See  Landlord  and  Tenant,  5 — Municipal 
Corporations,  8,  «,  10 — Railway,  8, 
12— Schools,  2,  5.  H. 

ARREST. 

1.  Intent  to  quit    Ontario  —  Alimony  — 

Desertion  of  wife — Return  to  On- 
tario— Fraudulent  intent — Discharge 
—  Terms  —  Restraint  on  disposition 
of  property :  Southorn  v.  Southom, 
51.. 

2.  Discharge  —  Intent  to  quit  Ontario  — 

Disposition  of  property :  Thompson 
V.  Greene,  310. 

ASSAULT. 

See  Costs,  14 — Criminal  Law,  1 — Evi- 
dence, 2 — ^Trespass  to  Person. 

ASSESSMENT  AND  TAXES. 

1.  Tax  sale — Description  in  deed  —  Un- 

certainty— Invalid  assessment  roll — 
Assessment  Act,  sec.  211  —  No 
arrears  of  taxes  —  Conveyance  of 
right  of  re-entry — Effect  of  repeal 
of  section — Champerty  and  mainten- 
ance —  Improvements  —  Set-off  — 
Rents  and  profits:  Eede  v.  Pulford, 
179. 

2.  Exemptions — Property  of  municipality 

situated  in  another  municipality  — 
Land  and  buildings  used  to  supply 
electrical  energy  —  Municipal  pur- 
poses—  Commercial  purposes  —  Con- 
struction of  statute:  Re  Town  of 
Orillia  and  Township  of  Matche- 
dash,  91 ;  7  O.  L.  R.  389. 

3.  Land  of  companies — Application  of  2 

Edw.  VII.  ch.  31,  sec.  1— Oil  com- 
pany: Re  Canadian  Oil  Fields, 
Limited,  and  Township  of  Ennis- 
killen,  2r)3 ;  7  O.  L.  R.  101. 

4.  Tax  sale  —  Irregularity  —  Neglect    of 

treasurer  to  furnish  clerk  with  list 
of  lands  liable  to  be  sold — Vali- 
dating statute  —  Tax  purchaser  in 
possession — Conveyance  by  owners — 
Action  bv  grantee — Status — Trustee 
—32  Hen,  VIII.  ch.  9— R.  S.  O. 
1807  ch.  224,  sec.  211— Repeal  by 
2  Edw.  A'll.  ch.  1,  sec.  2 :  Ruttan  v. 
Burk,  ir>7 ;  7  O.  L.  R.  56. 

5.  Tax  sale — Public  highway  included  in 

land  sold  —  Void  sale  —  Deviation 
road — Sale  subject  to  right  of  way — 
Alisconduct  of  plaintiff — Costs:  Mc- 
Cabe   V.   Armstrong,   808. 

See  Municipal  Corporations,  14,  15,  16. 


7  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS ^BON US.  8 

ASSIGNMENT  FOR  |ENEFIT  OF  3.  Consideratioo  -  Stock   dealings  -  No 
CKEDITORS.  actual     transactions  -  Knowledge — 
feee    Company,    2 — Judgment    Debtor—  Acquiescence — Request  to  pay:  Car- 
Parties,  3.  penter  v.  Pearson,  483. 


ATTACHMENT  OF  DEBTS. 
See  Appeal  to  Divisional  Court,  3. 

ATTORNEY-GENERAL.  ' 

See  Way,  2. 

AUDIT. 

See  Municipal  Corporations,  1. 

AWARD. 

See  Arbitration  and  Award. 

BAILMENT. 

See   Warehouseman. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Composition     deed  —  Acceptance     by 

creditor  of  dividend  under — Subse- 
(jueut  action  for  balance  of  claim — 
Proviso  as  to  acceptance  bv  "  all  the 
creditors:"  Shepherd  v.  -  Murrav, 
733. 

2.  Goods    in    possession    of    insolvent  — 

Agreement  with  owner — Option  of 
purchase — Sale  or  agency  for  sale — 
Bills  of  Sale  Act :  Langley  v. 
Kahnert,  0 ;  7  O.  L.  R.  356. 

See  Company — Judgment  Debtor — Rail- 
way, 11 — Stay  of  Proceedings,  1. 

BANKS    AND    BANKING. 

S(>e  Rills  of  Exchange  and  Promissory 
Notes,  2 — Limitation  of  Actions,  2, 
3 — Stolen  Property. 

BENEFIT    SOCIETY. 

See  Insurance — Master  and  Servant,  16. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Accommodation  indorsers — Payment  of 

note  by  one  —  Right  to  recover 
against  the  other  —  Co-sureties  — 
Contribution — Order  of  indorsements 
—Payee  indorsing  after  the  other: 
Steacy  v.  Stayner,  244,  r).37. 

2.  Cheques — Forged   indorsements — Ficti- 

tious payees —  Payment  by  bank  — 
Bills  of  Exchange  Act  —  Cheques 
payable  to  bearer :  London  Life  Ins. 
Co.  v.  Molsons  Bank,  858. 


4.  Action  on— Defences  to  — Interest   of 

mdor-ser  in  shares  standing  in  name 
of  holder — Termination  of  interest — 
Inducement  to  makers  —  Agency  of 
indorser  for  holder  :■  Adams  v.  Cox, 

5.  Forgery — Notice   to   supposed   makers 

— Absence  of  repudiation — Conduct 
— Estoppel — Recovery  on  note — ^la- 
terial  alteration  in  positio^i  of 
holder:  Dominion  Bank  v.  Ewinir 
127;  7  O.  L.  R.  90. 

6.  Joint  and  several  obligations — Release 

of  one  of  several  makers — Instru- 
ment in  writing— Attempt  to  infer 
reservation  of  rights  against  other 
makers  from  later  instruments : 
Bogart  V.  Robertson,  758. 

See  Limitation  of  Actions,  2,  3 — Mort- 
gage, 6. 

BILLS    OF    SALE     AND     CHATTEL 
MORTGAGES. 

1.  Cutting  down  bills  of  sale  to  chattel 

mortgages  —  Failure  to  renew  — 
Landlord  and  tenant  —  Distress  for 
rent  —  New  lease  —  Time  for  pay- 
ment of  first  gale:  Hope  v.  Parrot t. 
499;  7  O.  L.  R.  496. 

2.  Money  advanced  raised  by  joint  note 

of  mortgagor  and  mortgagee  —  Lia- 
bility on  indorsement — Renewals  not 
shewing  all  payments  made — Refer- 
ence to  previous  renewals — Affidavit 
of  bona  fides  not  shewing  county  in 
which  sworn :  Rogers  v.  Marshall, 
327;  7  O.  L.  R.  291. 

3.  Right    of    mortgagor    to    possession — 

Seizure  by  mortgagee  —  Damages  —  - 
Counterclaim — Costs:  Clay  v.  Can- 
ada  Grocers.  Limited,  85(). 

See  Bankniptcy  and  Insolvencv,  2  — 
Execution,  2 — Landlord  and  Tenant. 
1 — Xogligence,   1. 

BOND. 

See  Administration.  1 — Interest — Limi- 
tation of  Actions,  3 — Mortgage,  0 
—Railway,   2.   3.   11— Sheriff,   1. 

BONUS. 

See  Municipal  Corporations,  10 — Ven- 
dor and  Purchaser,  9. 


B0UJSDAR1E8- COMPANY. 
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BOCNDARIES. 

See  Deed,  4 — Limitation  of  Actions- 
Municipal  Corporations,  5  —  Rail- 
way, 4  —  Schools,  6  —  Trespass  to 
Land— Way,  18. 

BROKER. 

Parcha.se  of  stock  on  margin — Liability 
of  customer — ^Duty  of  broker  as  to 
selling  in  default  of  margin :  Kerr  v. 
Murton,  801. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3. 

BY-LAW. 

See  Arbitration  and  Award,  4 — Costs. 
19 — Municipal  Corporations,  2,  3, 
15 — Practice — Schools,  1. 

CANAL. 
See  Constitutional  Law,  1. 

CARRIERS.   , 
See    Railway — Ship. 

CENSUS. 
See  Injunction,  3. 

CERTIORARI. 

See  Justice  of  the  Peace. 

CHAMPERTY. 

See  Arbitration  and  Award,  4 — Assess- 
ment and  Taxes,  1. 

CHARGING   ORDER.     \ 

See  Lis  Pendens. 

CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel  Mort- 
Ifapes. 

niKESE    AND    BUTTER    COM- 
PANIES  ACT. 

See  Arbitration  and  Award,  1. 

CHEQUES. 

S«*e  Rills  of  Exchange  and  Promissory 
Xoteii,  2. 

CLERK    OF   THE    PEACE. 

See  Criminal  Law,  2. 

CLUB. 

Se**  DiscoTery.  4. 


COLLATERAL  SECURITIES. 
See  Mortgage,  2. 

COLLEGIATE    INSTITUTE. 

See  Schools,  1. 

COLOUR  OF  RIGHT. 

See  Criminal  Law,  4. 

COMMISSION. 

See  Mortgage,  1 — Principal  and  Agent, 
1,  4 — ^Trusts  and  Trustees,  1 — Ven- 
dor and  Purchaser,  5. 

COMPANY. 

1.  Formation — Transfer    of    property    to 

company  by  incorporators  —  Prior 
agreement — Payment — Right  of  com- 
pany to  recover  —  Trustees  —  Pro- 
moters: Highway  Advertising  Co.  v. 
Ellis,  505 ;  7  O.  L.  R.  504. 

2.  Petition    for    winding-up    order — Pre- 

vious assignment  for  benefit  of  credi- 
tors—Refusal of  petition  —  Discre- 
tion —  *'  Ex  debito  justitia* "  — 
Status  of  petitioner — Creditor — Lien 
for  wages:  Re  Strathy  Wire  Fence 
Co.,  889.  V 

3.  Sale  by  holder  of  fully  paid  up  shares 

— Right  to  transfer  on  books — Lien 
of  company  for  payments,  due  on 
other  shares— Notice  to  transferee 
—  Bv-laws  of  company  —  Articles: 
Re  McKain  and  Birkbeck  Invest- 
ment and  Savings  Co.,  156,  335;  7 
O.  L.  R.  241. 

4.  Right  to  acquire  business — Provisions 

of  charter — Powers  of  company — In- 
junction —  Shareholder  —  Acquies- 
•(,pnee  —  Goodwill:  Ryckman  v. 
Toronto  Type  Foundry  Co..  434.  .522. 

.5.  Windinu-up  —  Claim  against  assets  — 
nrpsph  of  contract  —  Damages:  Re 
Publishers*  Syndicate.  114:  7  O.  L. 
R.  22.'^, 

a.  Winding-up  —  Plaim  of  creditor  -— 
Vnhiinjr  secnritv  —  Guaranty :  Re 
Patent  Cloth  Board  Co.,  Ex  parte 
Bank  of  Ottawa  and  Worthington, 
373. 

7.  Winding-up  —  Contributory  —  Sub- 
scription for  shares — Payments  on— 
Appropriation  —  Statute  —  Making 
shareholder  incorporator  of  new 
company — Powers  of  Dominion  Par- 
liament —  Acquiescence :  Re  Atlas 
Loan  Co.,  Green's  Case,  604. 
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a.  NVinding-up — Contributories  —  Shares 
—Payment — Evidence  of:  Re  Baden 
Manufacturing  Co.,  190. 

9.  Winding-up  —  Costs    of    company  ap- 

pearing on  petition :  Re  Wiarton 
Beet  Sugar  Co.,  393. 

10.  Winding-up — Costs    of    second    peti- 

tion:  Re  Algoma  Commercial  Co., 
Re  Algoma  Steel  Co.,  Re  Lake 
Superior  Power  Co.,  140. 

11.  Winding-up  —  Creditors  —  Share- 
holders contributing  to  reserve  fund 
— Position  of:  Re  Atlas  Loan  Co., 
688. 

12.  Winding-up — Liquidator — Remunera- 
tion— Fixing  allowance — Special  cir- 
cumstance: Re  Farmers'  Loan  and 
Sayings  Co.,  837. 

13.  Winding-up— Loan    company — Credi- 

tors— Priorities — Debenture  holders 
— ^Depositors :  Re  Atlas  Loan  Co., 
794. 

14.  Winding-up — Petition  for  order — In- 
solvency not  shewn  —  Consent  of 
company — Rights'  of  shareholders — 
Dismissal  of  petition :  Re  Grundy 
Store  Co.,  175 ;  7  O.  L.  R.  252. 

See  Contract,  7 — Discovery,  4 — ^Division 
Courts,  6 — Judgment,  t — Libel,  3 — 
Master  and  Servant,  24,  25^Negli- 
gence,  5 — Pleading,  0 — Solicitor,  1 
—  Trade  Name  —  Trusts  and  Trus- 

COMPOSITION  DEED. 

See  Bankruptcy  and  Insolvency,  1. 

CONDITIONAL   SALES. 

See  Sale  of  Goods. 

CONSOLIDATION  OF  ACTIONS. 

Two  actions  by  different  plaintiffs 
against  same  defendants  for  one 
cause — Tort  —  Relief  by  analogy  to 
interpleader  :^  Morton  v.  Grand 
Trunk  R.  W.   Co.,  640.   704. 

CONSPIRACY. 

See  Parties,  5- 

CONSTITUTIONAL   LAW. 

1.  Power    company — Act    of    incorpora- 
tion— Powers    of    Dominion    Parlia- 
.  ippnt — Work   for  general    advantage 
of  Canada  —  ITndertaking  extending 


beyond  limits  of  Province — Canal — 
Terminus  —  Compliance  with  sta- 
tute —  "  About  or  south  "  —  Expro- 
priation of  land — ^Excessive  width — 
Abandonment  of  work  —  Extension 
of  time:  Hewson  v.  Ontario  Powder 
Co.  of  Niagara  Falls,  865. 

2.  Act  to  prevent   the    fraudulent   entry 

of  horses  at  exhibitions,  R.  S.  O.  ch. 
254 — Intra  vires  —  Conviction — ^Ap- 
peal to  Sessions  —  Jurisdiction  — 
Statement  of  offence — ^Amendment — 
Horse-racing  —  Trial  of  speed  — 
Classification  of  horses  by  age:  Rex 
V.  Horning,  740. 

CONTEMPT  OF  COURT. 

See    Schools,    1. 

CONTRACT. 

1.  Building  contract  —  Construction  — 
Question  whether  certain  kinds  of 
work  included  —  Admissibility  of 
oral  evidence — Penalty  for  delay  in 
completion  —  Effect  of  delay  by 
opposite  party :  Page  v.  Green,  494. 

2;  Building  contract  —  Faulty  construc- 
tion— ^Extra  work — Specifications — 
Delay  —  Quantum  meruit  —  Refer- 
ence: Metallic  Roofing  Co.  v.  City 
of  Toronto,  646. 

3.  Breach  —  Construction  —  Delivery    of 

wood  to  be  carbonized — Claim  for 
excessive  delivery  —  Claim  for  ser- 
vices in  unloading — ^Taxes — Supply 
of  charcoal  —  Shortage — ^Damages — 
Waste  of  steam  —  Interest — Costs: 
Rathbun  Co.  of  Deseronto  v.  Stan- 
dard Chemical  Cx).  of  Toronto,  G08. 

4.  Breach  —  Manufacture     of    patented 

articles — Defective  design  —  Royal- 
ties— Novation — Damages  —  Refer- 
ence: Steep  V.  Goderich  Engine  Co., 
638. 

5.  Breach — Supply    of    charcoal — Short- 

age— ^Damages  —  Interest  —  Indem- 
nity —  Relief  over — Costs :  Deser- 
onto Iron  Co.  V.  Rathbun  Co.  of 
Deseronto,    697. 

<».  (Construction — Services  of  advertising 
agent — Remuneration — Territory  — 
Extra  services — Account — Access  tr 
hooks  of  Drincinal :  Miller  v.  Glol)e 
Printing  Co.,  369. 

7.  Electric  light  companies — Agreement 
with  municipal  corporation — Privi- 
lege of  occupying  streets — Condition 
against  amalgamation  of  companies 
— Forfeiture  —  Laches  —  Acquies- 
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cence:  City  of  Toronto  v.  Toronto 
Electric  Light  Co.,  City  of  Toronto 
V.  Incandescent  Light  Co.  of  To- 
ronto and  Toronto  Electric  Light 
Co.,  825. 

8.  Exclusive  right  of  sale  of  machine  in 

particular  territory — Breach  by  sale 
of  similar  machine  —  Substantial 
identity:  Tovell  v.  Delahay,  912. 

9.  Parent    and    child  —  Conveyance  of 

land  —  Agreement  for  maintenance 
—  Subsequent  oral  agreement  — 
Specific  performance — Setting  aside 
original  agreement — Improvidence — 
Want  of  independent  advice:  Poole 
V.   Poole,  831. 

10.  Payment  for  services  to  deceased 
person  —  Action  against  administra- 
tors— ^Presumption  from  quasi  rela- 
tionship—  Rebuttal  —  Evidence  — 
Corroboration :  Doan  v.  Canada 
Trust  Co.,  655. 

11-  Railway  work  —  Sub-contractor  — 
Knowledge  of  terms  of  principal 
contract — Remuneration  — Damages 
for  breach  —  Counterclaim  :  Carroll 
V.    Gilbert,   357. 

12.  Remuneration    for    services  —  Quan- 

tum: White  v.  Harris,  352,  620. 

13.  Rif^ht    to    sell    article  in  particular 

territory  —  Action  for  price  of 
assignment  of  right  —  Counterclaim 
for  breach  by  selling  in  same  terri- 
tory: Delahay  v.  Congdon,  934. 

14.  Services      rendered     to     relative   — 

Promise  to  remunerate  by  testa- 
mentary bequest — ^Part  fulfilment — 
Inadequacy  of  provision  —  Action 
against  executors:  Fitzgerald  v. 
Wallace,  900. 

15.  Setting  aside  —  Improvidence  —  Ab- 
sence of  independent  advice:  Rogers 
V.  Rogers,  587. 

16.  Termination — Provi:«on   for   renewal 

— Waiver — Rights  of  third  persons 
— Injunction — Parties:  Street  Rail- 
way Advertising  Co.  v.  Toronto  R. 
W.'  Co.,  849. 

17.  Work   and  labour  —  Payment   for  — 

Quantum  meruit  —  Pleading  — 
Amendment  after  trial  and  appeal — 
Claim  on  quantum  meruit  changed 
to  claim  on  contract  —  Judgment 
—  Terms  —  Parties  —  Costs :  Patri- 
arche  v.  Town  of  Orillia,  595,  723. 


See  Account,  1 — Appeal  to  Supreme 
Court  of  Canada,  1 — ^Arbitration  and 
Award,  4  —  Bankruptcy  and  Insol- 
vency —  Company,  5  —  Divisipn 
Courts,  6 — ^Executors  and  Adminis- 
trators, 4 — Husband  and  Wife,  1 — 
Landlord  and  Tenant  —  Master  and 
Servant,  1,  24,  25  —  Mortgage  — 
Municipal  Corporations,  14 — Muni- 
cipal Elections,  3  —  Parties,  5  — 
Partnership — Principal  and  Agent — 
Railway,  1,  7,  17— Sale  of  Goods- 
Solicitor  —  Specific  Perf6rmance  — 
Street  Railways  —  Timber  —  TVes- 
pass  to  Land,  1 — Trusts  and  Trus- 
tees— Vendor  and  Purchaser  —  Writ 
of  Summons,  3. 

CONTRIBUTION. 

Costs  of  former  action — Joint  defence — 
Agreement  —  Evidence  —  Counter- 
claim —  Money  paid  for  timbe^*  — 
Failure  of  consideration — Set-off — 
Costs :   Reece  v.   Payne,  712. 

See  Bills  of  Exchange  and  Promissory 
Notes,  1. 

CONTRIBUTORY  NEGLIGENCE. 

See  Appeal  to  Court  of  Appeal,  3 — 
Master  and  Servant,  4,  17.  23 — 
Trial,   2— Way. 

CONTROVERTED   ELECTIONS. 

See   Parliamentary    Elections. 

CONVERSION. 

See  Master  and  Servant,  1 — Principal 
and  Agent,   3. 

CONVICTION. 

See  Criminal  Law  —  Justice  of  the 
Peace — Liquor  License  Act. 

COPYRIGHT. 

Book — Foreign  reprints — Notice  to  Eng- 
lish commissioners  of  customs — En- 
try at  Stationers'  Hall  —  Copyright 
in  Encyclopsedia  —  Imperial  Acts : 
Black  V.  Imperial   Book  Co.,  467. 

CORROBORATION. 

See  Contract,  10 — ^Dower,  2 — Evidence, 
3 — Mortgage,    7. 

CORRUPT  PRACTICES. 
See  Parliamentary  Elections,  2. 
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COSTS. 

1.  Appeal     to     Judicial     Committee     of 

Privy  Council  —  Costs  incurred  in 
Canada  —  Taxation  —  Rule  1256  — 
Non-retroactivity  —  Quantum  mer- 
uit:  Earle  v.  Burland,  702. 

2.  Executor — Administrator —    Reference 

— Construction  of  will  —  Accounts: 
Re  Boyd,  Boyd  v.  Boyd,  343. 

3.  Mortgage    action — Redemption — Costs 

of  appeal  in  former  action — Attempt 
to  add  to  claim — ^Dismissal  without 
costs — Effect  of:  Nelson  v.  Nelson, 
884. 

4.  Railway  Act — Proceedings  for  expro- 

priation of  land  —  Abandonment  — 
Costs  of  land  owner  —  Taxation  — 
Items — Reference  to  taxing  oflScer — 
Reconsideration  by  Judge  —  Quan- 
tum —  Consent  —  Notice  —  Appoint- 
ment of  third  arbitrator— Instruc- 
tions for  brief  —  Witness — Enlarge- 
ment— Order:  Re  Oliver  and  Bay 
of  Quinte  R.  W.  Co.,  318;  7  O.  L. 
R.  567. 

5.  Reference    for    trial — Report — Award 

of  costs  —  Jurisdiction  of  Referee  — 
Order  or  judgment  —  Execution: 
Mclntyre  v.   Munn,  41. 

6.  Scale  of — Trespass  to  land — Value  of 

land — Recovery  of  $100  damages — 
Jurisdiction  of  District  Court  — 
Division  (/ourt  —  Summary  pro- 
cedure under  R.  S.  O.  ch.  85 — 
Effect  of  direction  preventing  set- 
off of  costs:  Neely  v.  Parry  Sound 
River  Improvement  Co.,  601,  778. 

7.  Scale   of  —  Action    in   High    Court  — 

Jurisdiction  of  County  Court  ■ — 
Trespass  to  land — Title — Pleadings 
— Evidence  —  Right  to  costs  —  Dis- 
cretion— Conduct  of  party :  Black 
V.  Wheeler.  439 ;  7  O.  L.  R.  545. 

8.  Security   for — Admission   that  defend- 

ant without  defence  —  Counterclaim 
for  malicious  arrest :  Blumensteil  v. 
Edwards.  772. 

\).  Security  for — Court  of  Appeal — Money 
paid  into  Court — Payment  out  after 
appeal  allowed — Further  appeal  con- 
templated :  Ontaur  Cycle  Co.  v. 
Hill,  255;  7  O.  L.  R.  411. 

10.  Security  for — Increase  in  amount — 
Contest  as  to  next  of  kin — Foreign 
commissions  —  Administration  order 
—  Limited  responsibility  of  plain- 
tiffs for  cof  ts :  Hunt  v.  Trusts  and 
Cruarnntpe  Co.,  432,  5.">4. 


11.  Security  for  —  Increased  security — 
Amount  of :  Burnside  v.  Eaton,  77. 

12.  Security  for — Money  paid  into  Court 

by  plaintiffs — ^Payment  out  to  suc- 
cessful defendants  —  Proposed  ap- 
peal to  Judicial  Committee — Secu- 
rity not  given — Stay  of  execution  : 
Centaur  Cycle  Co.  v.  Hill,  354. 

13.  Security  for — Plaintiff  out  of  juris- 
diction— Acquisition  of  residence  in 
jurisdiction  pendente  lite — ^Tempor- 
ary or  permanent  residence:  Barry 
v.  Oshawa  Canning  Co,,  190. 

14.  Security  for — Police  officer — Public 
officer — R.  S.  O.  ch.  89— Notice  of 
action — ^Assault — Affidavit:  Lane  v. 
Clinkinbroomer,  613. 

15.  Security  for  —  Residence  of  plaintiff 
— Absence  in  ainother  Province — Re- 
turn to  Ontario  —  Intention  to  re- 
main— Evidence — ^Discretion  —  Ai> 
peal :  Gagne  v.  Canadiaii  Pacilic  R. 
W.  Co.,  624. 

16.  Security  for  —  Several  defendants  — 

Solicitor  defending  by  partner  — 
Right  to  profit  costs  —  Increased 
security  —  Measure  of  —  Costs  of 
examination  for  discovery:  Carew- 
Gibson  v.  Millar,  417. 

17.  Taxation — Counsel  fees — Partner  of 
defendant  acting  as  counsel — Affida- 
vit of  increase — Affidavit  by  counsel 
— Practice  in  taxing  office:  Johns- 
ton V.  Ryckman,  198;  7  O.  L.  R. 
511. 

18.  Taxation  —  Distribution       between 

plaintiff  and  defendant  —  Kaintiff 
failing  on  one  claim  and  succeeding 
on  another  —  Jurisdiction  of  taxing 
officer  —  Objection  to  —  Waiver : 
Pugh  V.  Hogate,  799. 

19.  Right  to  recover  from  opposite  party 

—  Relations  of  municipal  corpora- 
tion with  solicitor  —  By-law  — 
Cha  nge  in  —  Retroactivity  —  Profit 
costs:  City  of  Ottawa  v.  Ottawa 
Electric  Co.,   588,   796. 

See  Appeal  to  Divisional  Court.  1,  3.  -" 
— Assessment  and  Taxes,  5 — Bills 
of  Sale  and  Chattel  Mortgages,  3 — 
Company,  9.   10 — Contract,  3,  5,   17 

—  Contribution  —  Defamation,  2 — 
Dower,  2-^Executors  and  Adminis- 
trators. 1,  3,  5 — Gift — Husband  and 
Wife.  3 — Insurance,  2  —  Justice  of 
the  Peace — Limitation  of  Actions,  6 
— Master  and  Servant,  27 — Mortgage, 
n.  8.  10,  11— Municipal  Elections,  4. 
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5  —  Nuisance,  1  —  Particulars,  5  — 
Parties,  7  —  Partnership,  1  —  Pay- 
ment into  Court — Payment  out  of 
Court — Pleading,  3 — Railway,  1,  8 
— Sale  of  Goods,  1,  2— Schools,  1,  4, 
6 — Solicftor — Stay  of  Proceedings,  1 
— Stolen  Property — Street  Railways} 
3 — Trespass  to  Land,  3 — Trusts  and 
Trustees,  1 — Vendor  and  Purchaser, 
3  — Venue,  4— Way,  12,  14r— Will, 
12. 

COUNTY  COURT  JUDGE. 

See  Municipal  Corporations,  11,  14,  16 
— Schools,  2. 

COUNTY   COURTS. 

See  Appeal  to  Divisional  Court — Costs, 
7. 

COURT  OF  APPEAL. 

See  Appeal-  to  Court  of  Appeal. 

COURT  OF  REVISION. 

See  Municipal  Corporations,  14,  15,  IS. 

COURTS. 

See  Appeal  to  Court  rof  Appeal — ^Ap- 
peal to  Diyisional  Court — ^Appeal ^to 
Supreme  Court  of  Canada — ^Division 
Courts — Surrogate    Courts. 

COVENANT. 

See  Landlord  and  Tenant,  3 — Limita- 
tion of  Actions,  3 — Mortage,  3,  4 
—Partition,   2. 

CRIMINAL  CONVERSATION. 

Wife  living  apart  from  husband  — 
Foreign  divorce — Invalidity  —  Total 
abandonment  —  Invalid  re-marriage 
of  wife — Public  affront  —  Damages: 
Mllloy  V.  Wellington,  561. 

See  Dismissal  of  Action,  3. 
CRIMINAL  LAW. 

1.  Assault   and   theft  —  Summary   trial 

before  police  magistrate  —  Election 
of  accused — Neglect  to  inform  them 
of  nearest  Court  for  jury  trial — 
Amendment  of  charge  —  Necessity' 
for  fresh  election  —  Conviction 
quashed — New  trial :  Rex  v.  Walsh 
and  Iiamont,  31 ;  7  O.  L.  R.  149. 

2.  Conviction    for   stealing   cattle — Com- 

mittal for  trial  of  person  charged 
with    receiving    the    same    cattle  — 

O.W.B.  VOL.  111.-6. 


Right  to  inspect  information  and  de-  • 
positions  in  previous  proceedings- 
Clerk  of  the  Peace — Mandamus — R. 
S.  O.  ch.  324,  sec.  11— *' Affected :" 
Re  Chantler  and  Clerk  of  Peace  of 
Middlesex,  761. 

3.  Extradition  —  Uttering  forged  docu- 

ment —  Letter  of  introduction  — 
False  document  —  Intent — Evidence 
— Criminal  Code,  sees.  419,  422, 
424;  Re  Abeel,  85;  7  O.  L.  R.  327. 

4.  Motion  to  quash  summary  conviction 

—  Recognizance  —  Insufficiency  — 
Surety — Married  woman  —  Recogni- 
'  zance  not  taken  before  proper  officer 
— Summary  conviction — Destruction 
of  fence — Legal  justification  or  ex- 
cuse— Colour  of  right — Jurisdiction 
of  magistrate  —  Rejection  of  evid- 
ence —  Unregistered  plan :  Rex  v. 
Johnson,  221,  222;  7  O.  L.  R.  525. 

5.  Resisting  lawful  seizure  of  chattels — 

Recaption  by  owner — <^riminal  code, 
sec.  144  (2)  (b)  :  Rex  v.  Shandy 
293 ;  7  0.  L.  R.  190. 

6.  Trial   —  County     Judge's     Criminal 

Court — Election  by  accused — Parti- 
cular Judge  —  Criminal  Code,  sec. 
767 — Restricted  consent — Void  elec- 
tion— Depositions — Accused  waiving 
preliminary  investigation  —  Trial 
proceeding  in  absence  of  accused — 
Charge  of  theft — Breach  of  trust — 
Jurisdiction  —  Prohibition:  Re  Rex 
V.  McDougall,  750. 

See  Constitutional  Law,  2  —  Justice  of 
the  Peace  —  Liquor  License  Act  — 
Police   Magistrate. 

CROWN. 

Lease  of  Crown  Lands  —  Building 
erected  by  lessee — Interference  with 
right  of  access  to  canal — Action — 
Parties:  Slater  v.  Dominion  Supply 
Co.,  254. 

See  Railway,   14. 

DAMAGES. 

Remoteness — Railway — Ejection  of  pas- 
senger from  train  —  Subsequent 
drowning — Natural  consequence  of 
ejection :  Delahanty  v.  Michigan 
Central  R.  W.  Co.,  788. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages, 3 — Company,  5 — Contract.  3, 
4,  5,  11— <^osts,  d — Criminal  Con- 
versation —  Defamation.  2 — Injunc- 
tion, 1 — Landlord  and  Tenant,  1,  4, 
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DEBENTURES— DISMISSAL  OF  ACTION. 
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7  — Libel,  3  — Lunatic,  1  — Master 
and  Servant,  6,  27 — Negligence,  2 — 
Nuisance,  1,  2 — Pleading,  4 — Rail- 
way, 7,  10— Sale  of  Goods— Street 
Railways  —  Timber  —  Trespass  to 
Land,  3 — Trespass  to  Person — A'en- 
dor  and  Purchaser,  3,  4,  7— Ware- 
housemen— Way . 

DEBENTURES. 
See  Municipal  Elections,  2. 

DEDICATION. 
See  Way,  1,  16. 

DEED. 

1.  Action    to    set    aside    conveyance    of 

land — Contest  as  to  execution  by 
person  since  deceased  —  Conflicting 
evidence — Action  dismissed  without 
prejudice  to  a  new  action:  Mc- 
Donald V.  McDonald,  552. 

2.  Construction — Reservation  of  right  of 

way  —  Maintenance  of  gates — Ease- 
ment: Siple  V.  Blow,  855. 

3.  Conveyance    of    land  —  Cutting    down 

to  mortgage  —  Account — Reference  : 
O'Brien  v.  Cornell,  161. 

4.  Description  —  Boundary  —   Medium, 

filum  aquae  —  Ascertainment  of 
centre  line:  Wason  v.  Douglas,  456. 

See  Contract,  9  — Fraudulent  Convey- 
ance— Landlord  and  Tenant — Limi- 
tation of  Actions,  3— Partition,  2— 
Trespass  to  Land,  2. 

DEFAMATION. 

1.  Slander— Qualified    privilege  —  Vari- 

ance between  pleading  and  proof — 
Non-suit— Verdict  of  jury:  Tapp  v. 
Brenot,  80. 

2.  Verdict  for  plaintiff  —  Nominal,  dam- 

ages—  Costs  —  Cause  for  depriving 
plaintiff  of  —  Misconduct:  Ellis  v. 
Sherrin,  938. 

See    Libel— Parties,   2,   4— Pleading,   4. 


DEVISE. 


See   Will. 


DEVOLUTION    OF    ESTATES    ACT. 

Sale  of  land  by  administrator  —  Con- 
venience of  heirs  —  Duty  of  official 
guardian — Title  —  Vendor  and  pur- 
chaser: Re  Joyce,  816. 

See  Dower,  3— Will,  10. 


DISCLAIMER. 
See   Municipal   Elections,  5. 
DISCOVERY. 

1.  Examination    of    parties  —  Order  for 

examinationT— Amended  pleadings — 
New  issues  —  Discretion — Practice  : 
Standard  Trading  Co.  v.  Seybold, 
40;  7  O.  L.  R.  39. 

2.  Examination     of     defendant  —  Rele- 

vancy of  question  —  Counterclaim  : 
Hamilton  Provident  and  Loan 
Society  V.  White,  687. 

3.  Examination     of    ex-officer     of     com- 

pany— Foreign  action— Commission 
from  foreign  Court — R.  S.  C.  ch. 
140  —  Parties  and  witnesses :  Re 
Kirchoffer  v.  Imperial  Loan  and  In- 
vestment Co.,  390:  7  O.  L.  R.  295. 

4.  Examination  of  officer  of  company — 

Action  to  forfeit  charter  —  Produc- 
tion of  membership  roll — Incrimina- 
tion —  Privilege:  Attorney-General 
V.  Toronto  Junction  Recreation 
Club,  287;  7  O.  L.  R.  248. 

5.  Examination   of    officer    of   defendant 

company.  —  Re-examination  :  Small 
V.  Shea's  Yonge  Street  Theatre  Co., 
420. 

6.  Production   of   documents  —  Letters — 

Privilege — Contracts  similar  to  that 
in  question  —  Trade  combination — 
Security  for  costs  —  Increase  in 
amount  —  Discretion :  Casein  Co.  v. 
Hunsley,  59,   178,  412. 

See  Costs,  16 — Fraudulent  Conveyance, 
2 — Libel,    1 — Particulars. 

DISMISSAL   OF  ACTION. 

1.  Summary  dismissal   because  no  cause 

of  action  shewn — Powers  of  Master 
in  Chambers  —  Application  before 
pleadings  delivered:  Knapp  v.  Car- 
ley,  187 ;  7  O.  L.  R.  409. 

2.  Want  of  prosecution — Excuse  for  de- 

lay —  Merits  —  Locus  po^nitentis — 
Twms :  Stratford  v. '  Young,  620, 
786. 

3.  Want  of  prosecution — Excuse  for  de- 

lay —  Poverty  —  Negotiations  for 
settlement  —  Amendment  —  State 
ment  of  claim — Criminal  conversa- 
tion: Milloy  V.   Wellington,  37. 

See  Executors  and  Administrators,  2— 
Libel,   2. 
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DISTRESS. 

See   Bills   of    Sale   and   Chattel   Mort- 
gages, 1 — Landlord  and  Tenant,  1. 

DISTRICT   COURTS. 

See    Appeal    to    Divisional   Court,  4 — 
Costs,  6. 

DIVISION  COURTS. 

1.  Conmiittal    of    judgment    debtor — ^De- 

fault of  payment  —  Prohibition  — 
Necessity  for  order  separate  from 
judgment — ^Time  for  making  order — 
Judgment  summons  —  Contempt  of 
Court — Fraud  in  not  paying  judg- 
ment where  means  and  ability  exist 

—  Evidence  to  sustain  committal : 
Be  Kay  v.  Storry,  725,  784. 

2.  Judgment   summons — ^Affidavit — Juris- 

diction —  Waiver — ^Prohibition  :  Re 
Barr  v.  McMillan,  189,  297;  7  O. 
L.  R.  70. 

3.  Jarisdiction — Foreign   defendant   resi- 

dent abroad — Service  of  summons — 
Equivalent  of  notice  —  Introduction 
of  practice  of  High  Court  —  Pro- 
hibition :  Re  Coy  v.  Arndt,  585,  658. 

4.  Prohibition  —  Verification    of     docu- 

ments —  Affidavit  of  defendant  — 
Acknowledgments  given  for  liquors 
drank  in  a  tavern  —  Discrediting 
affidavit — Findings  of  Judge  in  in- 
ferior Court:  Re  Peine  v.  Ham- 
mond, 70. 

5.  Right  to  jury  —  Claim  for  less  than 

f20— Counterclaim  for  $60— Prohi- 
bition: Re  Fraser  v.  Ham,  447;  7 
0.  L.  R.  449. 

6.  Territorial     jurisdiction  —  Executory 

contract  to  lease  premises — Company 

—  Agent  —  Want  of  authority  — 
Erroneous  decision  in  law — Prohibi- 
tion: Re  Wilkes  v.  Home  Life  Assn. 
of  Canada,  589,  675,  744. 

See  Appeal  to  Divisional  Court — Costs, 
ft— Execution,  1. 

DIVISIONAL   COURTS. 

See  Appeal  to  Divisional  Court. 

DIVORCE. 

See  Criminal   Conversation. 

DOCUMENTS. 

See  Criminal  Law,  3 — ^Discovery. 


DOWER. 

1.  Action  for — Barred  by  deed  executed 

by  married  woman  during  infancy — 
Knowledge  of  effect  of  ■ —  Purchaser 
for  value — R.  S.  O.  ch.  169,  sec.  5 
— Family  arrangement:  Crossett  v. 
Haycock,  616. 

2.  Action  for — Interest  of  deceased  hus- 

band in  land — Bond  to  convey  to  son 
— Unpatented  lands  —  Equitable  in- 
terest— Transfer — Want  of  registra- 
tion—  Public  Lands  Act  —  Evidence 
— Corroboration  —  Costs:  Brown  v. 
Brown,  795. 

3.  Interest   in   lieu   of  —  Devolution   of' 

Estates  Act — Election — Exercise  by 
assignee  of  dowress:  Re  Boismier, 
355. 

4.  Mortgaged  land  —  Mortgage  to  pay 

legacies  charged  on  land  —  Bar  of 
dower  in  mortgage — Computation  of 
value  of  dower  —  Entire  value  of 
land:  Re  Zimmerman,  509;  7  O.  L. 
R.  489. 

See  Executors  and  Administrators,  3 — 
Limitation  of  Actions,  2 — Will. 

DRAINAGE. 
See  Municipal  Corporations,  6,  7. 

EASEMENT. 

See  Deed,  2 — Water  and  Watercourses 
—Way. 

EJECTMENT. 

Proof  of  title  —  Heirship  —  Marriage  — 
Reputation  —  Improvements  under 
mistake  of  title  —  Lien  —  Option  of 
taking  land:  Derrickson  v.  Ellis, 
828. 

See    Judgment,    8 — Landlord    and   Ten- 
ant, 2 — Trespass  to  Land,  3. 

ELECTION. 

See  Criminal  Law,  6 — Dower,  3 — Hus- 
band and  Wife,  3— Parties,  1 — Will. 

ELECTIONS. 

See      Municipal      Elections  —  Parlia- 
mentary Elections. 

EQUITA13LE  EXECUTION. 
See  Injunction,  1. 

ESTATE. 
See  Will. 
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ESTOPPEL-EXPROPRIATION  OF  LAND. 
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ESTOPPEL. 

See  Administration,  1  —  Bills  of  Ex- 
change and  Promissory  Notes,  5 — 
Husband  and  Wife,  3 — Insurance,  1 
— Landlord  and  Tenant,  1 — Parties, 
6  — Sale  of  Goods,  9,  11  — Street 
Railways,  2— Will,  IG. 

EVIDENCE. 

1.  Action     to     perpetuate     testimony  — 

Procedure  —  Order   for    examination 
of    witnesses:    Atlas     Loan    Co.   \ 
Honsinger,  917. 

2.  Admissibility  —  Civil     action    for     in- 

decent assault  on  married  woman — 
Evidence  of  complaints  made  to  hus- 
band:  Hopkinson  v.  Perdue,  934. 

3.  Corroboration  —  Action  by  executors 

for  money  demand — Defence — Pay- 
ment to  testator — ^Testimony  of  de- 
fendant —  Corroborating  circum- 
stances :  Thompson  v.  Coulter,  82. 

4.  Injunction     motion  —  Cross-examina- 

tion on  affidavits  —  Refusal  to  pro- 
duce books  —  Proper  custodian  — 
Order  for  production  —  Forum — Al- 
ternative motion  to  commit:  Canada 
Foundry  Co.  v.  Emmett,  53. 

See  Contract,  1,  10 — Criminal  Law,  2, 
4 — Discovery — ^Division  Courts,  4 — 
Dower,  2  —  Fraudulent  Conveyance, 
2— Husband  and  Wife,  2,  3 — Liquor 
License  Act,  2 — Master  and  Servant, 
26 — Money— Mortgage,  3,  5 — Muni- 
cipal Corporations,  11 — Particulars 
—  Sale  of  Goods,  8  —  Trusts  and 
Trustees,  2  —  Water  and  Water- 
courses,  4. 

EXAMINATION    OF   PARTIES   AND 
WITNESSES. 

See  Discovery — Evidence,  1 — Libel,  1 — 
Particulars,  1. 

EXECUTION, 

1.  Fi.  fa.  lands — Division  Court — No  re- 

turn of  nulla  bona  by  bailiff  of 
Court  in  which  judgment  recovered 
— Sale  under  execution  —  Nullity  — 
Setting  aside:  Turner  v.  Tour- 
angeau,  74. 

2.  Seizure   of   goods    under  —  Claim   by 

assignee  of  chattel  mortgage  and  lien 
note  given  by  vendors  of  execution 
debtors — Extinguishment  of  claim-* 
Interpleader  —  Equitable  interest  — 
Subrogation  —  Renewal  of  chattel 
mortgage :  Green  v.  Cornell,  872. 

See  Costs,  5,  12 — ^Judgment  Debtor. 


EXECUTION    (CREDITOR. 
See  Sale  of  Goods,  {>— Sheriff,  2. 

EXECUTORS   AND   ADMINISTRA- 
TORS. 

1.  Accounts — Disbursements  —  Payment 

for  stock-taking  —  Advertising  — 
Commission  on  collection  of  accounts 
—  Costs  of  litigation:  Re  Hart 
Estete,  785. 

2.  Action   by   administrator  under  Fatal 

Injuries  Act  —  Action  begun  before 
issue  of  letters  of  administration — 
Fiat  of  Surrogate  Court  Judge — 
Judicial  act  —  Fraction  of  day  — 
Amendment  —  Dismissal  of  action  : 
Dini  V.  Fauquier,  786. 

3.  Administration  of  estate  by  executors 

— Cash  left  on  deposit — Rate  of  in- 
terest to  be  charged  against  execu- 
tors— Bequest  of  use  of  chattels  for 
ten  years — Sale  of  chattels  Dy  exe- 
cutors —  Payment  of  proceeds  to 
legatee  —  Executors  charged  with 
amount  paid — Land  contracted  to  be 
sold  by  testator — Payment  of  sum  to 
widow ^  for  release  of  dower— Com- 
pensation allowed  to  executors- 
Taking  over  and  distributing  ts&tatfi 
— Collection  of  interest  —  Manage- 
ment of  estate — Infants — Legacies — 
'  Maintenance — Setting  apart  sum  to 
answer  legacies  —  Costs  of  appeals 
from  Master's  report:  Re  Mclntyre, 
Mclntyre  v.  London  and  Western 
Trusts  Co.,  258;  7  O.  L.  R.  548. 

4.  Charging  administratrix  with  loss  to 

estate — Contract  for  sale  of  land — 
Reasonable  price — Statute  of  Frauds 
— Chattels:  Re  Donaldson,  Gibson  v. 
Donaldson,  290. 

5.  Costs   of   unsuccessful   action   brought 

by  executor — Right  to,  out  of  real 
estate  as  against  devisee — ^Adminis- 
tration order:  Re  Champagne,  St. 
Jean  v.  Simard,  515 ;  7  O.  L.  R.  537. 

See  Contract,  10,  14 — Costs,  2 — Devolu- 
tion of  Estates  Act — Evidence,  3 — 
Master  and  Servant,  6 — ^ParTnership. 
T — Railway,   10  —  Surrogate   Courts 

—Will. 

EXEMPTIONS. 
See  Payment  out  of  Court,  1. 

EXPROPRIATION  OF  LAND. 

See  Constitutional  Law,  1 — Costs,  4 — 
Municipal  Corporations^  8  —  Rail- 
way, 8,  18. 


25  EXTRADITION— HUSBAND  AND  WIFE. 

EXTRADITION. 
See  Criminal  Law,  3. 

FACTORIES  ACT. 
See  Master  and  Servant. 
FACTORY. 
See  Master  and  Servant,  8-10,  14,  21. 

FALSE  DOCUMENT. 
See  Criminal  Law,  3 

FATAL  ACCIDENTS  ACT. 
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2.  Action  to  set  aside  —  Evidence  —  De- 
positions on  discovery  —  Written 
statement  of  mortgagee  —  Right  of 
action  —  Creditors  —  Subsequent  in- 
cumbrancer —  Insufficient  security — 
Conveyance  from  parent  to  child — 
Valuable  consideratiofi — Onus — Cor- 
roboration :  Bank  of  JNIontreal  v. 
Scott,   523. 

3,  Voluntary  conveyance — Action  to  set 
aside — Absence  of  actual' fraud — In- 
ference of  fraudulent  intent:  Elgin 
Loan  and  Savings  Co.  v.  Orchard, 
781. 


See  Executors  and  Administrators,  2 — 
Master  and  Servant,  5,  7,  8. 

FENCES. 

See  Criminal  Law,  4  —  Railway,  14  — 
Trespass  to  Land,  2. 

FIRE  INSURANCE. 

See  Insurance. 

FIXTURES. 

See  Landlord  and  Tenant,  2,  6. 

FOUEIGN   COMMISSIONS. 

See  Costs,  10. 

FORFEITURE. 

See  Contract,  7 — ^Discovery,  4 — Alort- 
gage,  10. 

FORGERY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2,  5  —  Criminal  I^aw,  3  — 
Mortgage,  6 — ^Principal  and  Agent, 
3. 

FRAUD  AND  MISREPRESENTA- 
TION. 

See  Constitutional  Law,  2 — Insurance, 
2.  4 — Parliamentary  Elections,  1 — 
Principal  and  Agent,  3  —  Sale  of 
Goods,  10— Stay  of  Proceedings,  3 
—Street  Railways,  3 — Vendor  and 
Purchaser,   1,  5,  6. 

FRAUDULENT    CONVEYANCE. 

1-  Action  by  creditors  to  set  aside — 
Absence  of  fraudulent  intend — Credi- 
tors lying  by — Agreement — Consider- 
ation: Bowman  v.  Winn,  60. 


See  Writ  of  Summons,  1. 
GIFT. 

Parent  and  child — Insurance  policy — In- 
dorsement— Under  influence — Failure 
of  proof  —  Costs:  Holderness  v. 
Patterson,  583. 

See   Surrogate  Courts — Will. 
GUARANTY. 

Construction — Future  liability:  St.  Law- 
rence Steel  and  Wire  Co.  v.  Leys, 
80:  7  O.  L.  R.  72. 

See  Cotnpany,  6 — Judgment,  ». 
GUARDIAN. 

See  Administration,  1  —  Devolution  of 
E-^tatPs  Act,  1— Infant — Water  and 
Watercourses,  3. 

HIGH  SCHOOLS. 
See  Schools,  2. 

HIGHWAY, 

See  Appeal  to  Court  of  Appeal,  1— 
Arbitration  and  Award,  2— Assess- 
ment and  Taxes,  r>— Municipal  Cor- 
porations, 5  —  Negligence,  3  —  Rail- 
way,  14— Way. 

HUSBAND   AND   WIFE. 

1.  Alimony— Wife  leaving  husband — ^Mis- 

conduct— Cruelty  —  Justification  — 
Ante-nuptial  contract — Construction 
—  Enforcement  —  Declaratory  judg- 
ment :   Edgeworth  v.  Edgeworth,  71. 

2.  Creditor    of    husband    taking    security 

from  wife  —  Independent  advice  — 
Onus:   Vanluven  v.    Scott,   11. 


27 


IMPROVEMENTS— INTEREST. 
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S.  Joint  liability — Alternative  liability — ■ 
Election  —  Estoppel  —  Evidence  — 
Leave  to  supply  on  appeal — Costs: 
Matthews  v.  Weller,  316. 

See  Alimony — Arrest,  1 — Criminal  Con- 
versation-^Criminal  Law,  4 — ^Dower. 

IMPI<OVf:MENTS. 

Allowance  for — ^Mistake — ^Title — Use  and 
occupation  —  Interest  —  Parties : 
Chandler  v.  Gibson,  414. 

See   Assessment    and   Taxes,    1 — Eject- 
ment —  Mortgage,   1  —  Water    and  ' 
Watercourses,  4. 

IMPROVIDENCE. 

See  Contract,  4,  15— Master  and  Ser- 
vant, 6 — Vendor  and  Purchaser,  6. 

INDEMNITY. 

See  Contract,  5 — Principal  and  Agent, 
2. 

INDIANS. 

See  Railway,  7. 

INFANT. 

Partitioif^  or  sale  of  lands  —  Rights  of 
guardian  —  Discretion  of  Court — In- 
terest of  infants — Lease  of  lands — 
Proper  conditions  and  restrictions : 
Badge  v.  Badge,  230. 

See  Administration,  1 — Dower,  1 — Exe- 
cutors and  Administrators.  3 — Mas- 
ter and  Servant.  14 — Partition,  1,  2 
— Railway,  15  —  Vendor  and  Pur- 
chaser, 8-— Water  and  Watercourses, 


8. 


INJUNCTION. 


1.  Attempt    to    restrain    defendant    from 

disposing  of  property  —  Status  of 
plaintiff  —  Verdict  for  damages  — 
Judgment  not  entered :  Burdett  v. 
Fader,  289;  7  O.  L.  R.  72. 

2.  ^loneys    withdrawn    from    business — 

Deiwsit  by  stranger — Claim  of  right 
—  Restraint  on  alienation  pendii^ 
action :  Beaird  v.  Carter,  70. 

3.  Municipal  corporation — Action  against, 

by  ratepayer — I^cus  standi — Census 
enumeration — License  commissioners 
— Parties :  Humphries  v.  Village  of 
Arthur,  153. 


See  Appeal  to  Court  of  Appeal,  2 — 
Company,  4  —  Contract,  16  —  Evi- 
dence, 4 — Landlord  and  Tenant,  7 
— Libel,  2 — Mortgage,  9 — Municipal 
Corporations,  11 — Nuisance,  1,  3— 
Partnership,  4  —  Railway,  18  — 
Schools,  1,  2— Street  Railways.  2— 
Timber — Trade  Mark — ^Trade  Name 
— Water  and  W^atercourses,  3,  6— 
Way,  1,  14. 

INSPECTOR  OF  PRISONS  AND 
PUBLIC  CHARITIES. 

See  Lunatic,  1. 

INSURANCE. 

1.  Fire — Contract — Interim    receipt — In- 

surance for  30  days — Application  for 
insurance  for  one  year — Acceptance 
by  agent  of  premium  for  one  year — 
Knowledge  of  insurers  —  Estoppel — 
Statutory  conditions  —  Omission  to 
disclose  incumbrances :  Coulter  v. 
Equity  Fire  Ins.  Co.,  194;  7  O.  L. 
R.   180. 

2.  Fire — Loss  payable  to  mortgagee — Ap- 

praisement of  amount  of  loss  be- 
tween mortgagor  and  insurers  — 
Whether  binding  on  mortgagee  — 
Absence  of  fraud  or  collusion — Stat- 
utory conditions  —  Payment  into 
Court  —  Costs:  Haslem  v.  Equity 
Fire  Ins.  Co.,  614. 

3.  Life  —  Benefit  certificate  payable  to 

"  heirs  "  —  Rights  of  widow  —  60 
Vict.  ch.  36,  sec.  1,  sub-sec.  40 — 
Retroactivity :  Re  Sons  of  England 
Benefit  Society  and  Courtice,  680. 

-i.  Life  —  Surrender  of  policy  —  Induce- 
ment— Misstatements  of  agent — li*^ 
lease  —  Subsequent  repudiation  — 
Fraud :  Hamilton  v.  Mutual  Reserve 
Life  Ins.  Co.,  851. 

See  Gift — Particulars,  3 — Writ  of  Sum- 
mons, 3. 

INTEREST. 

Judgment  for  payment  of  value  of  bonds 
— Amount  ascertained  by  Master — 
Interest  on  —  Amendment  of  judg- 
ment: Ray  V.  Port  Arthur,  Duluth 
and  Western  R.  W.  Co.,  Ray  v. 
Middleton,   160. 

See  Contract,  3,  .'S — Executors  and  Ad- 
ministrators, 3  —  Improvements  — 
Limitation  of  Actions,  2,  6 — Muni- 
cipal Corporations,  10  —  Sale  of 
Goods,  1,  5 — Street  Railways,  1  — 
Vendor  and  Purchaser,  9 — Will,  12, 
23.      . 
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INTERPLEADER. 

Sw   Consolidation    of    Actions — Execu- 
tion. 2— Sheriff,  2,  3. 

INTOXICATING    UQUORS. 

See  Division  Courts,  4 — Liquor  License 
Act. 

INVENTORY. 

See  Surrogate  Courts. 

JUDGMENT. 

1.  Carrying  out   terms  of — Testing  ma- 

chinery— ^Differences  between  parties 
— Reference  to  person  to  be  named 
—  Appointment  by  Court:  Fuel 
Economizer  Co.  v.  City  of  Toronto, 
366. 

2.  Construction  —  Joint    or    several    lia- 

bility— Reference  to  Master — Leave 
to  appeal  from  report  —  Terms: 
Boys'  Home  v.  Lewis,  625.  779. 

3.  Motion  to  vary — ^Difficulty  arising  in 

proceeding  under  judgment — ^Deaths 
of  members  of  Court  —  Lapse  of 
time:  Fffner  v.  Lewis,  306. 

4.  Summary  judgment — ^Motion  for — ^De- 

fence—^Liability  of  company  for  in- 
debtedness exceeding  statutory  limit : 
Grose  v.  Tagona  Water  and  Light 
Co.,  353. 

•').  Summary  judgment — Motion  for — Ac- 
tion on  covenant  in  mortgage  —  De- 
fence— ^Denial  of  execution  and  con- 
fdderation :  Farmers*  Loan  and 
Savings  Co.  v,  Stratford,  297. 

6.  Summary  judgment  —  Motion  for  — 

Defences—Guaranty  —  Condition  of 
taking  effect — Admission  of  liability 
— Premature  action :  Dominion  Bank 
V.  Crump,  58. 

7.  Sammary  judgment  —  Motion  —  De- 

fence— Money  demand  —  Assignment 
of  claim  —  Company  —  Shares  — 
Counterclaim :  Maclean  v.  World 
Newspaper  Co.,  57. 

8.  Summary    judgment  —  Rule    616  — 

Pleadings  —  Admissions  in  examina- 
tion of  defendant  —  Recovery  of 
possession  of  land — Motion  for  judg- 
ment— Forum:  Traplin  v.  Tiaplin, 
793. 


See  Contract,  17  —  Costs,  5  —  Husband 
and  Wife,  1 — Injunction,  1 — Interest 
— Municipal  Elections,  3 — ^Parties,  6 
— Partition,  4— Trespass  to  Land,  3. 

JUDGMENT  DEBTOR. 

Examination — Assignment  for  benefit  of 
creditors  —  Examination  under  sec. 
34  of  the  Assignments  Act :  Bank  of 
Hamilton  v.  Scott,  716,  717. 

See  Division  Courts,  1,  2. 
JURY. 

See  Appeal  to  Court  of  Appeal,  3 — ^De- 
famation, 6  —  Division  Courts,  5  — 
Master  and  Servant  —  Negligence  — 
Railway — Street  Railways — Trial — 
Way. 


JURY  NOTICE. 


See  Trial. 


JUSTICE   OF   THE   PEACE. 

Conviction — Want  of  jurisdiction  —  Cer- 
tiorari —  No  formal  conviction  re- 
turned— Quashing  conviction  as  pro- 
nounced— Costs — Misconduct  of  jus- 
tice —  Jurisdiction  to  give  costs 
against — Infraction  of  Ontario  stat- 
ute— Protecting  justice  from  action : 
Rex  V.  Mancion,  756. 

See  Criminal  Law — Liquor  License  Act. 
LACHES. 

See  Contract,  7  —  Lis  Pendens — Muni- 
cipal Corporations,  3 — Stay  of  Pro- 
ceedings, 3 — Vendor  and  Purchaser, 
7. 

LANDLORD  AND  TENANT. 

1.  Distress  for  rent — Chattel  mortgage — 

Seizure  under  —  Illegal  distress -r— 
Appropriation  of  payments  —  Aban- 
donment of  distreas — Renewal — Pro- 
ceeding under  Overholding  Tenants 
Act — Res  judicata — Estoppel — Rent 
— Damages — Counterclaim — Vse  and 
occupation — Findings  of  jury — New 
trial :  Stone  v.  Brooks,  482,  527. 

2.  Expiry  of  term — Ejectment — Right  to 

remove  machinery — Trade  fixtures — 
Wooden  buildings  —  Compensation 
for  buildings  not  removed  —  Provi- 
sions of  lease :  Cartwright  v. 
Herring,  511. 
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3.  Injury  by  tenant  to  demised  premises 

— Cutting    timber — Firewood — Trees 

—  Covenant  in  lease:  Smellie  v. 
Watson,  475. 

4.  Lea se — Cons truction — Un  incorporated 

society  —  Lease  signed  by  officers  — 
Action .  for  expulsion  from  demised 
premises — Parties  —  Damages :  Tru- 
deau  V.  Pepin,  779. 

5.  Lease  —  Renewal  —  Arbitration  — 

Lessees  naming  arbitrator  under  pro- 
test— Landlord  appointing  sole  arbi- 
trator: Farley  v.  Sanson,  460. 

6.  Overholding   tenant — Negotiations   for 

new  tenancy  —  Failure  to  agree  — 
Tenancy  at  will  pending  negotia- 
tions —  Termination  —  Demand  of 
possession:  Re  Grant  and  Robert- 
son, 846. 

7.  Temporary   structure   erected   by   ten- 

ant— Removal — Oral  agreement  with 
landlord — Sale  of  reversion:  Butter- 
worth  V.  Ketchum,  844. 

8.  Lease  —  Reformation  —  Injury  to    de- 

mised premises — Waste — ^Injunction 
— Damages :  Klees  v.  Dominion  Coat 
and  Apron   Supply  Co.,  841,  437. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages, 1 — Division  Courts,  6. 

LEASE. 

See  Appeal  to  Court  of  Appeal,  10 — 
Crown — Landlord  and  Tenant — Par- 
tition, 2. 

LEAVE  TO  APPEAL. 

See  Appeal  to  Court  of  Appeal,  4,  5 — 
Supreme  Court  of  Canada,  2  — 
Street  Railways,  1. 

LEGACY. 

See  Dower,  4 — Executors  and  Adminis- 
trators, 3— Will. 

LIBEL. 

1.  Newspaper — Discovery —  Examination 

of  defendant  —  Refusal  to  disclose 
name  of  correspondent:  Marsh  v. 
McKay,  48. 

2.  Newspaper — Want  of  notice  of  action 

—  Summary  dismissal  —  Pleading  — 
Trade  union — Interfering  with  busi- 
ness of  employers — Injunction — Con- 
flicting evidence — Discretion — Modi- 
fication :  Canada  Foundry  Co.  v. 
Emmett,  382,  r>r>4,  630. 


3.  Proof  of  publication — Letter  given  to 
clerk  to  copy — Privilege — Authority 
of  foreman  of  company's  works  — 
Excessive  damages  —  Redaction  — 
New  trial :  Puterbaugh  v.  Gold 
Medal  Furniture  Co.,  535;  7  O.  L. 
R.  582. 

See  Defamation. 

LICENSE. 
See  Liquor  License  Act. 

LIEN. 

Repair  of  ship — Possessory  lien  —  Part- 
ing with  possession — What  amounts 
to  —  Floating  ships  on  navigable 
waters  —  Caretaker  for  owner : 
Hackett  v.  Coghill,  827. 

See  Company,  2,  3 — Ejectment — Execu- 
tion,  2 — Limitation  of  Actions,  2 — 
/         Pleading,  6. 

LIMITATION  OF  ACTIONS. 

1.  Account — Co-owners  of  property — Re- 

ceipt of  rents  by  one — Partnershiii — 
Agency  —  Fiduciary  relationship : 
Ross  V.  Robertson,  158;  7  O.  L.  R. 
413. 

2.  Overdue   promissory   note  —  Acknow- 

ledgment— Interest — Bank — Lien  on 
customer's  moneys  —  Application  — 
Insolvency  of .  customer  —  Dower  — 
Land  subject  to  mortgages — Sale  of 
land — Purchase  money — ^Dower  out 
of  balance  representing  equity  of  re- 
demption:  Re  Williams,  251;  7  O. 
L.   R.  156. 

3.  Promissory    notes  —  Indebtedness    to 

bank  —  Acknowledgment  by  deed — 
Construction  of  deed — Conversion  of 
simple  debt  into  specialty — Recitals 
in  deed  —  Implied  covenant  —  Pay- 
ment on  account :  Bank  of  Montreal 
V.  Lingham,  182 ;  7  O.  L.  R.  164. 

4.  Real    Property    Limitation  Act — Na- 

ture of  possession  —  Evidence---Ex- 
clusive  possession :  Sims  v.  Seifert, 
176. 

5.  Real  Property  Limitation  Act  — 
Boundary  strip  —  Uncleared  land — 
Absence  of  fence — Acts  of  possession 
—  Survev  —  Proper  method  :  Huff- 
man V.  Rush,  43 ;  7  O.  L.  R.  346. 

6.  Real      Property     Limitation     Act  — 

Mortgage — Interest — Lease  —  Over- 
holding  tenant — ^Tenancy  from  year 
to  year  —  Redemption  —  Account  — 
Costs:  McWilliam  v.  McWilliam, 
239. 
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See  Account,  1 — Mortgage,  2,  7,  9 — 
Municipal  Corporations,  6 — Trespass 
to  Land,  1,  2— Water  and  Water- 
courses— Way,  15. 

LIQUIDATOR. 

See  Company,  12. 

LIQUOR  LICENSE  ACT. 

1.  Permitting  intoxicating  liquors  to  be 

consnm^  on  unlicensed  premises — 
House  of  public  entertainment-7- 
Lodging  house :  Rex  v.  Cretelli,  176. 

2.  Sammary  conviction — Third  offence — 

Evidence  of  previous  convictions  im- 
properly received  before  inquiry  as 
to  offence  charged — Subsequent  dele- 
tion of  evidence  —  Mistrial — Quash- 
ing conviction:  Rex  v.  Nurse,  224; 
7  0.  L.  R.  4ia 

See  Injunction,  3 — ^Municipal  Corpora- 
tions, 4. 

LIS  PENDENS. 

Motion  to  vacate — ^Delay  in  prosecuting 
action — Special  circumstances:  Bank 
of  Hamilton  v.  Grose,  218. 

See  Trusts  and  Trustees,  2. 

LOCAL  BOARD   OF  HEALTH. 

See  Municipal  Corporations,  13 — Pub- 
lic Health  Act. 

LOCAL  IMPROVEMENTS. 

See  Municipal  Corporations,  14,  15,  16. 

LOCAL  JUDGE. 

See  Parties,  4. 

LOCAL  MASTER. 

See  Partition.  4 — Stay  of  Proceedings,  2. 

LOCAL  OPTION. 

See  Mnnldpal    Corporations,   17. 

LORD  CAMPBELL'S  ACT. 

See  Executors  and  Administrators  — 
Master  and  Servant. 

LOST  PROPERTY. 
See  Stolen  Property. 


LUNATIC. 

1.  Responsibility  for  tort  —  Damages  — 

Intervention  of  Inspector  of  Prisons 
and  Public  Charities:  Stanley  v. 
Hayes,  784. 

2.  Interest    under    will — Advice   to   trus- 

tees —  Right  of  appointment  by 
lunatic  —  Payment  into  Court  — 
Maintenance  of  lunatic:  Re 
Faulkner,  391. 

See  Trusts  and  Trustees,  4. 

MACHINERY. 

See  Master  and  Servant. 

MAINTENANCE. 

See  Executors  and  Administrators,  3 — 
Lunatic,  2. 

MALICIOUS    ARREST. 

See  Costs,  8. 

MANDAMUS. 

See  Criminal  Law,  2 — Municipal  Cor- 
porations, 14  —  Schools,  3  —  Street 
Railways,  2— Way,   18. 

MARRIAGE. 

See  Ejectment — Master  and  Servant,  6. 

MARRIAGE    SETTLEMENT. 

See  Partition,  1, 

MARRIED  WOMAN. 

See  Criminal   Law,  4 — Evidence,   2. 

MASTER   AND   SERVANT. 

1.  Contract    of    hiring — Breach — Servant 

leaving  —  Con.«?ent  of  master — Ser- 
vant inducing  master's  customers  to 
leave  him — Improper  use  of  books 
— Inducing  workman  to  leave — Con- 
version of  goods — Money  advanced 
by  master  on  faith  of  continuance 
of  employment — Set-off :  Trebilcock 
V.   Burton,  314,  679. 

2.  Dismissal    of    servant  —  Findings    of 

jury :   Wiswell   v.  Inglis,  477. 

3.  Dismissal    of    servant-^.Iustifioation— 

Incompetency  —  Master  of  ship  — 
Damage  to  ship  —  Employment  of 
pilot :  McMaiigh  v.  Hamilton  and 
Fort   William    Xavigntiou   Co.,    701. 
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MASTER  AND  SERVANT. 


4.  Injury    to    servant  —  Canal    works  — 

Dangerous  place — *'  Way  "  —  Work- 
men's Compensation  Act — Negli- 
gence of  superintendent — Workmen 
conforming  to  orders — Contributory 
negligence:  Birmingham  v.  Larkin, 
607. 

5.  Injnry     to    servant     and    consequent 

death  —  Action  by  widow  under 
Fatal  Injuries  Act — Cause  of  death 

—  Negligence  of  master  —  Defective 
appliances — Absence   of    precautions 

—  Dangerous  employment  —  Volun- 
tary acceptance  of  risk — Knowledge 
of  master  —  Knowedge  of  servant: 
Campbell  v.  Ontario  Lumber  Co., 
235. 

6.  Injury     to     servant     and     consequent 

death  —  Action  under  Lord  Camp- 
bell's Act  —  Status  of  supposed 
widow  —  Evidence  of  marriage  — 
Right  of  action  as  administratrix — 
Letters  issued  pendente  lite  —  Re- 
lease of  claim  —  Improvidence — In- 
validity— ^Assessment  of  damages — 
Mother  of  deceased  —  New  trial : 
Doyle  V.  Diamond  Flint  Glass  Co., 
510,  921. 

7.  Injury      to     servant — Death  —  i^ction 

under  Fatal  Accidents  Act  —  Negli- 
gence of  master — Defective  system 
— Immunity  from  accident  for  long 
period:  Bisnaw  v.  Shields,  112;  7 
O.   L.    R.   210. 

8.  Injury    to    servant  —  Death  —  Action 

under  Workmen's  Compensation  and 
Fatal  Accidents  Acts  —  Cause  of 
death — Unauthorized  misconduct  of 
fellow  workman — Findings  of  jury 
— Irrelevancy  —  Negligence  —  Fa© 
tories  Act :  Alexander  v.  Miles,  109 ; 
7  O.   L.   R.  103. 

9.  Injury    to    servant  —  Death — Danger- 
,      ous    employment — Foreman — Volenti 

non  fit  injuria — Findings  of  jury — 
Nonsuit  on  undisputed  evidence : 
Cameron  v.  Douglass,  817. 

10.  Injury  to  servant  —  Negligence  — 
Dangerous  machinery  —  Defect  — 
Want  of  guard — Absence  of  direct 
evidence  of  cause  of  injury — Fac- 
tories Act :  Billing  v.  Semmens.  17 ; 
7  O.   L.  R.  340. 

11.  Injury  to  servant  —  Death  —  Negli- 
gence —  Dangerous  work  —  Instruc- 
tions of  foreman — Defective  appli- 
ances— Finding  of  jury — Knowledge 
of  danger  —  Voluntarily  incurring 
risk  —  Workmen's       Compensation 


Act:  Mitchell  v.  Canada  Foundry* 
Co.,  907. 

12.  Injury  to  servant  —  Death  —  Negli- 
gence— Causal  connection  with  in- 
jury— Evidence — Conjecture —  Find- 
ings of  jury :  Brown  v.  Waterous 
Engine  Works  Co.,  943. 

13.  Injury  to  servant — ^Dilapidated  con- 
dition of  elevator  —  Common  law 
liability — Finding  of  jury :  Traplin 
V.  Canadian  Woollen  Mills 
(Limited),  416. 

14.  Injury  to  servant  —  Employment,  of 

child  under  14  in  factory — Factories 
Act — Misrepresentation  as  to  age — 
Duty  of  employer  to  inquire — Negli- 
gence —  Dangerous  machinery  — 
"  Ways  " — Evidence  for  jury  :  Mc- 
intosh V.  Firstbrook  Box  Co.,  924. 

15.  Injury  to   servant — Liability  of  per- 

son charged  as  employer — Failure  of 
evidence  to  establish  relationship  — 
Findings  of  jury  —  Nonsuit  —  Evi- 
dence of  defendants:  Miller  v. 
Wood,  809. 

16.  Injury  to  servant  of  railway  com- 
pany— Member  of  benefit  society — 
Bar  to  claim  against  railway  com- 
pany—Rules of  society :  Harris  v. 
Grand  Trunk  R.  W.  Co.,  210,  550. 

17.  Injury  to  servant — Negligence — Con- 

tributory negligence  —  Unsatisfac- 
tory verdict  —  New  trial :  Reid  v. 
Paul,  821. 

18.  Injury  to  servant — Negligence — De- 
fective machinery — Railway — Work- 
men's Compensation  Act  —  Inspec- 
tion— Evidence  for  jury — Findings: 
Eraser  v.  Algoma  Central' and  Hud- 
son Bay  R.  W.  Co.,  104. 

19.  Injury  to  servant — Negligence — Un- 
safe method — Absence  of  knowledge 
of  master  —  Workmen's  Compensa- 
tion Act — Defect  in  "  ways,  works," 
etc.,  of  building  —  Negligence  of 
w^orkman  —  Person  intrusted  with 
seeing  that  condition  of  ways 
proper :  Markle  v.  Donaldson,  147 ; 
•7  O.  L.  R.  376. 

20.  Injury  to  servant  —  Negligence   — 

Railway  —  Unpacked  frog  —  Work- 
men's (Compensation  Act — ^Defect  — 
Knowledge  of  plaintiff  —  Question 
for  jury  —  Nonsuit  —  New  Trial  — 
*'  Workman  "  —  Railway  owned  by 
private  company :  Cooper  v.  Hfunil- 
ton  Steel   and  Iron  Co.,  898. 


^ 


MASTER  IN  CHAMBERS— MORTGA'^tE. 


21.  Injury  to  servant  —  Rolling  mills  — - 
Dangerous  place— Absence  of  guard 
—  Factories  Act  —  Defect  in  ways 
and  premises— Workmen's  Compen- 
sation Act — ^Evidence  for  jury  :  Col- 
bourne  V.  Hamilton  Steel  and  Iron 
Co.,  619. 

22.  Injury  to  servant — Workmen's  €om- 

pensation  Act — ^Defective  implement 
—Orders  of  foreman — ^Findings  of 
jur V — :xegl  igence  —  Judge's  charge : 
Henry  v.  Hamilton  Brass  Manufac- 
turing Co.,  448. 

23.  Injury  to  servant — Workmen's  Com- 
pensation Act — Notice  of  action— 
Negligence — Superintendent  —  ^  Con- 
tributory negligence  —  Conflicting 
evidence — Findings  of  jury:  Webb 
V.  Canadian  General  Electric  Co., 
853. 

24.  Liability  of  master  to  pay  for 
medical  attendance  on  servant'  in- 
jured in  service  —  Company  —  Con- 
tract— Authority  of  officer  in  charge 
of  works:  Oldwright  v.  Hamilton 
Cataract  Power  Co.,  16. 

25.  Liability  of  master  to  pay  for 
medical  attendance  on  servant  in- 
jured in  service  —  Company  —  Con- 
tract— Authority  of  officer  in  charge 
of  works:  Oldwright  v.  Hamilton 
Cataract  Power  Co.,  397. 

26.  Injury  to  servant  —  Use  of  ex- 
plosives— Negligence — Cause  of  acci- 
dent —  Conjecture — Nonsuit  —  New 
trial  —  Discovery  of  fresh  evidence : 
Lundy  v.  Daw^son,  720. 

27.  Wages  —  Wrongful  dismissal  of  ser- 
vant— Damages  —  Costs :  McCrae  v. 
Sturgeon   Falls  Pulp  Co.,   737. 

28.  Injury  to  servant — Negligence — De- 
fect in  machinery  —  Knowledge  — 
Contributory  negligence  —  Work- 
men's Compensation  Act  —  Amend- 
ment: Gordanier  v.  John  Dick  Co., 
372,  599. 

See  Appeal  to  Court  of  Appeal,  3 — 
Negligence,  2  —  Railway,  9,  16  — 
Trial,  1. 

MASTER  IN   CHAMBERS. 

See  Dismissal  of  Action,  1. 

MECHANICS'   LIENS. 

See  Appeal  to  Court  ,of  Appeal,  4 — 
Particulars,  4. 


MERGER. 
See  Mortgage,  4. 

MINES  AND  MINERALS. 
See  Trusts  and  Trustees,  1. 
MISTAKE. 

See  Improvements  —  Vendor  and  Pur- 
chaser, 3. 

MONEY. 

Action   for   money   lent— Weight  of   evi- 
dence: Armour  v,  Anderson,  214. 

See  Payment  into  Court— Payment  out 
of  Court— Pleading,  3— Stolen  Prop- 
erty—Will, 22. 

MORTGAGE. 

1.  Account  —  Payments  made  by  mort- 

gagees —  Money  paid  for  improve- 
ments—  Commission  to  solicitor  on 
sale  of  mortgaged  premises :  Laws 
v.  Toronto  General  Trusts  Corpora- 
tion, 634. 

2.  Contest     between     mortgagees    as    to 

priority  —  Satisfaction  of  earlier 
mortgage  —  Collateral  security  — 
Novation  —  Principal  and  surety  — 
Discharge  of  surety  —  Payment  of 
later  mortgage — Statute  of  Limita- 
tions: Waterous  Engine  Works  Co. 
V.  Livingston,  670. 

3.  Covenant    for    payment — Action    on — 

Defences — Agreement  not  to  enforce 
—  Failure  to  establish  —  Considera- 
tion—  Agreement  to  stifle  prosecu- 
tion— Evidence  to  establish:  Mann 
V.  Holton,  804. 

4.  Covenant  for  payment  —  Subsequent 

dealings  with  equity  of  redemption 
— Merger — Accord  .and  satisfaction 
— Liability — ^Reference:  Home  Life 
Association  of  Canada  v.  Spence, 
414. 

5.  Enforcement — ^Defence   of    payment — 

Reference — Scope  of — Specific  per- 
formance of  agreement  —  Parties  — 
Evidence  of  statements  made  by  de- 
ceased person — Inadmissibility — Re- 
versing findings  of  Masters-Burden 
of  proof:  Lemon  v.  Lemon,  734. 

6.  Forgery — Facts    establishing    genuine- 

ness— Want  of  independent  advice — 
Reduction  of  amount — Costs  of  ac- 
tion —  Counterclaim  —  Promissory 
note :  Malcolmson  v.  Malcolmson, 
324. 
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7.  Payment — Credit  —  Set-off   —   Agree- 

ment— Death  of  mortgagee — Sale  by 
administrators  under  power  —  Proof 
n  jrainst  administrators  —  Corrobora- 
tion —  Statute  of  Limitations — ^Ac- 
count :  Mooney  v.  Provincial  Trust 
Co.,  337. 

8.  Payment    of    instalment  —  Subsequent 

advance — Special  agreement — Effect 
of^  —  Costs :  Griffiths  v.  Mackenzie, 
777. 

9.  Proceedings    to    enforce  —  Injunction 

aijainst  —  Statute  of  Limitations  — 
Mortgagee  appropriating  pledges  to 
his  own  use:  McDonald   v.  Grundy, 

10.  Redemption  —  Default  on  final  day 

fixed  —  Refusal  of  defendant  to 
accept  redemption  money — Applica- 
tion to  Court  to  open  up  order — 
Exceptional  indulgence  —  Relief 
from  forfeiture  —  Terms  —  Costs; 
Scott  y.  Buck,  629. 

11.  Sale  under  judgment — Purchase  by  a 

defendant — Vesting  orders — Rescis- 
sion— Reference  as  to  title  and  ac- 
counts— Agreement —  Ascertainment 
of  amount  due— Costs:  Campbell  v. 
Croil,  862. 

See  Costs,  3 — Deed,  3 — ^Dower,  4 — 
Fraudulent  Conveyance,  2  —  Insur- 
ance, 2  —  Judgment,  5 — Limitation 
of  Actions,  2,  6 — Parties,  3 — Prin- 
cipal and  Agent,  2— Railway,  2— 
Settled  Estates— Sheriff,  2— Vendor 
aud  Purchaser,  2,  9 — Way,  16. 

MUNICIPAL  CORPORATIONS. 

1.  Audit  at  instance  of  provincial  muni- 

cipal auditor  —  Appointment  of 
auditor  —  Payment  for  services — 
Condition  precedent  —  Approval  of 
tariff:  Williamson  v.  Township  of 
lOlizabethtown,    742. 

2.  By-law — ^Application    to    quash — ^Time 

for  —  Registration  of  by-law :  Re 
McClelland    and    Village   of    Sutton, 


;>.  By-law  —  Formation  of  new  school 
section  —  Publication  of  by-law  — 
Filing  notice  to  quash  —  Laches  — 
T^ncertainty  as  to  land  included  — 
Notice  to  dissentients — Pending  ap- 
peal— New  territory  of  township — 
Provision  for  only  part:  Re  White 
and  Township  of  Sydenham,  631. 

4.  By-law  —  Reduction  of  number  of 
liquor  licenses  —  Casting  vote  of 
roove   —   Pecuniary        interest        in 


licensed  premises  in  municipality : 
Re  L'Abbe  and  Conwration  of  Blind 
River,  162;   7  O.  L.  R.  230. 

5.  County   by-law — Alteration   of  bound- 

aries of  local  municipalities — Peti- 
tion —  Notice  —  Highway  —  Misre- 
presentatiohs :  Re  Village  of  South- 
ampton and  County  of  Bruce,   729. 

6.  Drainage  —  Damage    to   lands  —  Divi- 

sion of  township — New  townshii^s — 
Joint  liability — Construction  —  Out- 
let— Statutory  compensation — Cause 
of  action  —  Bar  —  Limitation — Re- 
current injurj' — Drainage  referee — 
Reference  back:  Wigle  v.  Township 
of  Gosfield  South,  21 ;  7  O.  L.  R. 
302. 

7.  Drainage  —  Repairs  —  Assessment     by 

engineer — Power  of  drainage  referee 
to  alter:  Re  Township  of  Chatham 
and  Township  of  Dover,  882. 

8.  Expropriation   of   land  —  Arbitration 

and  award  —  Appeal  from  award — 
Injury  to  land  owner  —  Proposed 
diversion  of  stream  —  Water  Privi- 
leges Act  J—  Evidence  on  appeal  — 
Affidavits  —  Testimony  before  arbi- 
trators not  taken  down  -^  View  of 
premises  --  Local  knowledge:  Re 
Inglis    and   Town   of   Owen   Sound, 

9.  Extension    of    sewers    into    adjoining 

municipality — Terms  and  conditions 
—  Compensation  —  Arbitration  and 
award  —  Acquisition  of  lands  — 
Award  void  for  uncertainty  — 
Failure  to  decide  as  to  terms  be- 
tween municipalities:  Re  Town  of 
B^-rlin  and  Township  of  Waterloo. 
145,  903 ;  7  O.  L.  R.  64. 

10.  Illegal   payment  to  company — Bonus 

—Interest — Liability  for  —  Obliga- 
tion of  company  to  refund — Lia- 
bility of  councillors  voting  for  reso- 
lution— ^Authorizing  payments  —  Ad- 
vice of  counsel — Award — Trustee — 
Protection  of  Trustee  Act  — 
**  Honestly  and  reasonably  "  —  Par- 
ties— Action  by  ratepayer:  Patchell 
V.  Raikes,  457;  7  O.  L.  R.  470. 

11.  Inquiry    by    County  Court    Judge  — 

Municipal  Act,  sec.  324  —  Inquiry 
into  municipal  election  —  Good. 
government — Public  business — Reso- 
lution of  council  —  Jurisdiction  of 
Judge — Injunction  —  Ratepayer  — 
Evidence  on  inquiry  —  Examination 
of  ballot  papers — Witnesses — Crim- 
inating answers :  Lane  v.  Citv  of 
Toronto,  269 :  7  O.  L.  R.  423. 
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12.  Liability  for  flooding  of  lands — Cul- 
vert —  Negligence  —  Owner — Evid- 
ence: Jephson  v.  City  of  Niagara 
Falls,  9a«. 

13.  Local  Board  of  Health  —  Whether 
corporate  entity — ^Action  against  for 
tort — ^Individual  members — Notice — 
Time:  SellarB  v.  Village  of  Button, 
6^4. 

14.  Local  improvements — ^Assessment  of 
lands  benefited— Appeal  to  Court  of 
Revision — ^Further  appeal  to  County 
Court  Judge  —  Prohibition — Status 
of  municipal  corporation  as  appel- 
lant— ^Agreement  with  railway  com- 
panies— Excessive  cost  of  improve- 
ments —  Delay  —  Delegation  of 
powers  of  council  to  engineer — Reso- 
lution of  council — Necessity  for  by- 
law— ^Mandamus — Change  in  owner- 
ship of  property  —  Purchasers  for 
value  without  notice:  Re  Hunter 
and  City  of  Toronto,  170,  660. 

15.  Local  improvements  —  Sewer  —  By- 
law— Notice  to  persons  to  be  bene- 
fited—  Necessity  for  strict  compli- 
ance with  statute — ^Published  notice 
—Actual  knowledge  of  applicants  to 
quash  by-law  —  Refusal — ^Discretion 
— Method  of  assessment  —  Frontage 
—  Benefit  —  Court  of  Revision  — 
Members  not  sworn  —  Time  for 
making  complaints:  Re  McCrae  and 
VUlage  of  Brussels,  233,  868;  7  O. 
L.  R.  146. 

10.  Local  improvements  —  Sidewalk  — 
Assessment  —  Action  to  restrain 
irregularities  in  procedure  —  Appeal 
to  Court  of  Revision  and  County 
Court  Judge:  Canada  Co.  v.  Town 
of  Mitchell,  478;  7  O.  K  R.  482. 

17-  Local  option  by-law  —  Irregular 
second  reading  in  council — ^Absence 
of  motion  that  by-law  be  read — 
Subsequent  approval  of  by-law  by 
ratepayers  —  Substantially  regular 
procedure  —  Parliamentary  practice 
— Motion  to  quash — Discretion — ^De- 
lay: Re  Kelly  and  Town  of  Toronto 
Junction,  765. 

See  Appeal  to  Court  of  Appeal,  1 — 
Appeal  to  Supreme  Court  of  Can- 
ada, 1 — Arbitration  and  Award,  2, 
4 — Contract,  7 — Costs,  19 — Injunc- 
tion, 3— Nuisance,  1,  2 — Practice — 
Public  Health  Act  —  Street  Rail- 
ways, 1,  2— Trial,  4— Way. 


MUNICIPAL    ELECTIONS. 

1.  Controller  of  city — Summary  proceed- 

ings in  nature  of  quo  warranto — 
Application  of  —  Construction  of 
MTunlcipal  Act — Prohibition  :  Re  Rex 
ex  rel,  ISnider  v.  Richardson, '276. 

2.  Disqualification    of    councillors — Conr 

duct  in  previous  year's  council — De- 
bentures— Sinking  fund  —  Municipal 
Act  —  Construction :  Rex  ex  i*el. 
Seymour  v.  Plant,  550;  7  O.  L.  R. 
46T. 

3.  Disqualification    of    councillor  —  Con- 

tract with  corporation — Unsatisfied 
judgment  in  favour  of  corporation: 
Rex  ex  rel.  McNamara  v.  Heffer- 
nan,  431 ;  7  O.  L.  R.  289. 

4.  Disqualification    of   mayor   and    town 

councillors — Excessive  borrowing  in 
previous  year  —  "Current  expendi- 
ture "  —  Special  charges  ^—  Applica- 
tion to  void  election — Costs — Motives 
ctf  relator  —  Ignorance  of  respon- 
dents: Rex  ex  rel.  Moore  v.  Hamill, 
642. 

5.  Township     councillors  —  Election    of 

candidates  duly  nominated  who  had 
notified  withdrawal  —  Names  on 
ballot  papers  —  Date  of  receipt  of 
notice  by  clerk — Disclaimer — Costs- 
Rex  ex  rel.  Pillar  v.  Bourdeau,  245. 

See  Municipal  Corporations,  11 — Police 
Magistrate. 

NEGLIGENCE. 

1.  Chattel    mortgage — Race    horse — Loss 

of — Agency  of  trainer — Evidence — 
Application  of:  McCullough  v. 
Alexander,  188. 

2.  Evidence     of  —  Non-direction — Injury 

to  person  by  electric  lamp — Liability 
of  master  for  acts  of  servant  caus- 
ing injury  to  stranger — Findings  of 
jury — Damages:  Sedore  v.  Toronto 
Electric  Light  Co.,  407. 

3.  Highway  —  Horse  —  Presumption  — 

Onus:   Doughty  v.  Dobbs,  19. 

4.  Street   railways  —  Contributory   negli- 

gence— Collision  between  electric  car 
and  other  vehicle — Findings  of  jury 
— New  trial :  Liddiard  v.  Toronto  R. 
W.  Co.,  852. 

5.  Injury  to  child — Carelessness  of  driver 

of  waggon — Findings  of  jury — Evi- 
dence —  Resolution  of  defendant 
company's  directors :  Cork  v.  Can- 
ada Ice  Co.,  106. 
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See  Master  and  Servant  —  Municipal 
Corporations  —  Railway  —  Street 
Railways— Trial,  1,  2— Water  and 
Watercourse^ — Way. 

NEW  TRIAL. 

See  Appeal  to  Divisional  Court,  2 — 
Criminal  Law,  1  —  Landlord  and 
Tenant,  1  —  Libel,  3  —  Master  and 
Servant.  6,  17,  20,  26— Negligence, 
4— Railway,  9— Street  Railways,  4, 
5— Trial,  6. 

NEWSPAPER. 

See  Libel,  1,  2. 

NEXT  FRIEND. 

See  Alimony. 

NONREPAIR   OF    HIGHWAY. 

See  Way. 

NONSUIT. 

See  Appeal  to  Divisional  Court,  2 — De- 
famation, 1  —  Master  and  Servant, 
15,  20,  26— Street  Railways,  4  — 
Trial,   1. 

NOTICE  OF  ACCIDENT. 

See  Way. 

NOTICE  OF  ACTION. 

See  Costs,  14— Libel,  2— Master  and 
Servant,   23. 

NOTICE   OF  APPEAL. 
See  Appeal  to  Court  of  Appeal. 

NOTICE  OF  TRIAL. 
See  Pleading,  2. 

NOVATION. 

See  Contract,  4 — ^Mortgage,  2 — Sale  of 
Goods,  5. 

NUISANCE. 

1.  Construction      of      road    —    Flooding 

neighbouring  land  —  Damages  —  In- 
junction— Scale  of  costs — Municipal 
corporation :  Taylor  v.  Township  ot 
Collingwood,   368. 

2.  Damages — Injury  to  farm  by   sewage 

— Liability  of  municipal  corporation 
—  By-law  —  Permitting  farmers  to 
deposit  refuse  in  sewers  —  Fouling 
natural  stream  —  Injury  to  cattle — 
I'ollution  of  air:  Weber  v.  Town  of 
Berlin,   812. 


3.  Interim  injunction — ^Tenants  of  rooms 
in  same  building — ^Busines^  of  teach- 
ing music  —  Reasonable  use  of 
premises:  Pope  v.  Peate,  243;  7  O. 
L.   R.   207. 

OFFICIAL    GUARDIAN. 

See  Devolution  of  Estates  Act — Vendor 
and   Purchaser,   8. 

OVERHOLDING    TENANTS    ACT. 

See  Landlord  and  Tenant,  1,  6 — Limita- 
tion of  Actions,  6. 

PARENT  AND  CHILD. 

See  Contract.  9  —  Fraudulent    Convey- 
ance, 2— Gift. 

PARLIAMENT. 

See    Company,    7 — Constitutional    Law. 

PARLIAMENTARY    ELECTIONS. 

1.  Controverted    election   petition  —  Sta- 

tus of  petitioners  —  Signatures 
alleged  to  have  been  obtained  by 
fraud — Question  of  fact — Qualifica- 
tion of  petitioner  —  Insufl5ciency  — 
Residence — Leave  to  substitute  peti- 
tioner :  Re  North  Renfrew  provin- 
cial election,  Wright  v.  Dunlop, 
300,  804;  7  O.  L.  B.  204. 

2.  Corrupt  practices  —  Trial  of  persons 

reported  by  rota  Judges  —  Evidence 
— Doubt  as  to  guilt — Discharge  of 
summons :  Re  Lennox  Provincial 
Election,  Re  Miles  and  Smith,  142. 

3.  Voters'    list  —  Complaint  —  Status    of 

complainant  —  Further  revision  of 
list  —  Deputy  registrar  of  deeds  — 
Disqualification  —  Date  of  posting 
list  —  Published  notice:  Re  Huron 
Voters'   Lists,   139;   7  O.   L.   R.   44. 

PARTICULARS. 

1.  Seduction — Times  and  places — Special 

damage — Stage  of  action  at  which 
particulars  ordered  —  Formal  affi- 
davit of  defendant  denying  seduc- 
tion —  Right  of  plaintiff  to  cross- 
•  examine — Examination  of  defendant 
—  Disclosure  of  evidence  —  Dis- 
covery:  Gambell  v.  Heggie,  49,  412: 
A.  v.  B.,  7  O.  L.  R.  73. 

2.  Statement    of   claim — Street   railways 

— Negligence  of  servants — ^Defective 
appliances :  Brittain  v.  Toronto  R. 
W.  Co..  823. 
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3.  Statement  of  defence — Action  on  fire 

insurance  policy  —  Falsification  of 
stock  lists — ^Amount  of  over  state- 
ments— Motion  for  particulars — ^Affi- 
davit in  support:  Quebec  Bank  v. 
Phoenix  Ins.  Co.,  603. 

4.  Statement    of    defence    and    counter- 

claim —  Mechanics*  lien  action — ^De- 
fects in  work — Examination  for  dis- 
covery: King  V.  Georgetown  Floral 
Co.,  587. 

5.  Statement   of  defence — ^Patent   action 

—  Demand  —  Time  for — Scope  of — 
Costs:  Moffat  v.  Leonard,  633. 

See  Stay  of  Proceedings,   1. 

PARTIES. 

1.  Joinder  of  defendants — Separate  and 

unconnected  claims  —  Election  be- 
tween defendants:  Andrews  v.  For- 
sythe,  307 ;  7  O.  L.  K.  188. 

2.  Joinder    of    defendants  —  Slander  — 

Several  causes  of  action :  McEvoy  v. 

3.  Joinder    of     plaintiffs  —  Joinder     of 

causes  of  action  —  Mortgage — Lease 
—Inconsistent  claims — ^Assignee  for 
benefit  of  creditors:  Bank  of  Hamil- 
ton V.  Anderson,  301,  380,  709. 

4.  Joinder    of   plaintiffs— Several    rights 

of  action  arising  out  of  same  trans- 
action ~  Pleading  —  Defamation  — 
Jurisdiction  of  local  Judge  to  strike 
out  pleading  —  Appeal :  Agar  v. 
Eflcott,   421,   719. 

•J.  Misjoinder  of  plaintiffs  —  Rule  185  — 
Distinct  causes  of  action— Series  of 
transactions  —  Connection  by  com- 
mon moti%'e— Pleading  — Breach  of 
contract  —  Conspiracy :  Mason  v 
Grand  lYunk  K.  W.  Co.,  621,  810. 

6.  Unincorporated  religious  society  — 
Salvation  Army  —  Action  against, 
for  tort— Estoppel  by  judgment  in 
same  action:  Kingston  v.  Salvation 
Army,  5o6. 

<.  Third  party  notice — Time  for  service 

—  Directions  for  trial  —  Motion  

Costs:  Ontario  Sugar  Co.  v.  Mc- 
Kinnon,   64. 

**<»e  Contract,  16,  17 — Crown — ^Improve- 
ment— Injunction,  3 — Landlord  and 
Tenant,  4  —  Municipal  Corporations, 
10— Partnershrip,  4— Way,  2— Writ 
of  Summons,  1,  2. 


PARTITION. 

1.  Action    for — Objection   by    tenant   for 

life — Premature  action — Trustee  un- 
der marriage  settlement — Interest  of 
infant  —  Will :  Rajotte  v.  Wilson, 
737. 

2.  Lease  by  infant  t^ant  in  common — 

Repudiation  —  Partition  by  deed 
among  tenants  in  common — Effect  as 
to  lessees — Ouster — Mesne  profits  — 
Waste — Commissive   and    permissive 

—  Reformation  of  partition  deed  — 
Counterclaim  —  Malicious  combina- 
tion— Breach  of  covenant:  Monro  v. 
Toronto  R.  W.  Co.,  14. 

3.  Right    to— Discretion  —  Appeal — Sale 

in  lieu  of  partition  —  History  of 
legislation:  Ontario  Power  Co.  v. 
Whattler,  340;  7  O.  L.  R.  198. 

4.  Summary  judgment  for  —  Local  Mas- 

ter— Appeal — Question  of  title — In- 
dependent title  of  defendants — Direc- 
tion that  action  be  brought:  Stroud 
V.   Sun  Oil  Co.,  806. 

See    Appeal   to   Court   of  Appeal,   9 — 
Infant. 

PARTNERSHIP. 

1.  Action    against — Appearance — ^Amend- 

ment after  trial — Striking  out  name 
of  defendant  appearing  as  partner — 
Terms — Costs:  Boston  Rubber  Co. 
V.  Lang,  254. 

2.  Agreement  for  promotion  of  company 

— Purchase  of  businesses— ^Division 
of  profits — Offers  or  options — Assets 
of  partnership  —  Making  over  to 
other  promoters  —  Payment  for  — 
Right  of  partner  to  share  in — ^Ter- 
mination   of    interest — Consideration 

—  Evidence  —  Account :  Evans  v. 
Jaffray,  877. 

3.  Death   of  partner  —  Continuation  of 

business  by  executors — Sale  of  busi- 
ness and  stock  in  parcels — Rights  of 
purchasers  —  Use  of  firm  name  — 
Goodwill  —  **  Business  :*'  Beatty  v 
Dickson,  Dickson  v.  Beatty,  2. 

4.  Dissolution — Solicitors  —  Goodwill    — 

Right  to  firm  name — Acquiescence — 
Injunction  —  Parties :  Smith  v. 
Greer,  135;  7  O.  L.  R.  332. 

5.  Evidence   to  establish — Registered   de- 

claration—R.  S.  O.  ch.  152— Appli- 
cation to  banking  business  —  Part- 
nership in  fact :  Town  of  Oakville 
V.   Andrew.  820. 
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6.  Mining  prospectors  —  Construction    of 

articles  —  Dissolution  —  Notice: 
Lewis  V,  Banville,  20. 

7.  Sale  of  interest  of  deceased  partner — 

lOxecutors — Action  to  set  aside  sale 
— Account — Keference  for  trial  ot 
whole    action;     Shortreed  v.    Short- 

r.ed,  8»>7. 

See  Account,  1 — Limitation  of  Actions, 
1 — Sale  of  Goods,  11 — Vendor-  and 
I'urchaser,  8. 

PATENT  FOR  INVENTION. 

1.  Dispute   as   to   true    inventor  —  Joint 

invention  of  plaintiff  and  defendant 
— Declaration — Trust  — ^Assignment 
for  use  in  master's  business :  Piper 
V.  Piper,  "451. 

2.  Infringement — ^Article    stamped    "  pa- 

tent applied  for'* — Notice  —  Subse- 
quent issue  of  patent — Right  to  sell 
articles  manufactured  between  date 
of  application  and  date'  of  issue: 
Victor  Sporting  Goods  Co,  v. 
Harold  A.  WUson  Co.,  496;  7  O. 
L.  R.  570. 

See  Contract,  4 — Particulars,  5. 

PATHMASTER. 

See  Way,  8. 

PAYMENT. 

See  Company,  8  —  Landlord  and  Ten- 
ant, 1 — Limitation  of  Actions,  3 — 
Mortgage,  1,  2,  5,  7,  8— Street  Rail- 
ways, 1. 

PAYMENT  INTO  COURT. 

Defence  of  tender  and  payment  in — Mo- 
tion by  plaintiffs  for  payment  out — 
Security  for  costs  —  Motion  to  re- 
scind order  after  compliance  with — 
Pleading  —  Statement  of  claim  — 
Amendment  —  Addition  to  claim  — 
Reply  delivered  at  same  time: 
American  Aristotype  Co.  v.  Eakins, 
25(i,  306 ;  7  O.  L-  R.  127. 

See  Appeal  to  Court  of  Appeal — Ap- 
r>enl  to  Supreme  Court  of  Canada — 
Costs,  9,  12 — Insurance,  2 — Luna- 
tic, 2— Pleading,  3— Railway,  1— 
Vendor  and  Purchaser,  3,  9. 

PAYMENT  OUT  OF  COURT. 

Money  in  Court — Security  for  costs  of 
appeal  —  Surplus  after  satisfaction* 


of  costs — Right  of  execution  credi- 
tor of  party  paying  in  —  Right  of 
solicitor  for  party  —  Agreement: 
Evans  v.  Town  of  Huntsville,  423, 
7  O.  L.  R.  540. 

See  Costs,  9,  12. 

PENALTY. 

See  Sale  of  Goods,  2. 

PLAN. 

See  Criminal  Law,  3,  4  —  Trespass  to 
Land,  2— Way,  16. 

PLEADING. 

1.  Counterclaim  —  Striking     out  —  No 

claim  against  plaintiff  —  No  prayer 
for  relief — Third  parties:  Wade  v. 
Pakenham,  47. 

2.  Close  of  pleadings — ^Joinder  of  issue — 

Notice  of   trial — Several   defendants 

—  Postponement  of  trial :  Long  v. 
Long,   428. 

3.  Defence    of    payment    into    Court    in 

satisfaction  of  claim  —  Appropria- 
tion of  money  paid  in  as  security : 
Mendels  v.  Gibson,  551. 

4.  Statements    of    claim    and    defence  — 

Defamation — Privilege  —  Motion  to 
strike  out  paragraph  —  Pleading 
over  —  Waiver — Embarrassment — 
Indefinite  charge  —  Mitigation  of 
damages  —  Understanding  of  by- 
standers of  words  complained  of: 
Lawrie  v.  Maxwell,  38,  134,  284. 

5.  Statement   of   defence — Action   to    re- 

cover money  for  work  and  labour — 
Defence  of  absence  of  account  or 
demand — Tender — ^Immaterial  issue 
— Embarrassment — Striking  out  T>art 
of  defence :  Webb  v.  Hamilton  Cata- 
ract Power,  Light,  and  Traction 
Co.,  3H4. 

6.  Statement    of    defence    and    counter- 

claim— Amended  pleading — Leave  to 
deliver — Company — ^Lien  —  Solicitor 

—  Adding  party  —  Pleading  over : 
Ryckman  v.  Toronto  Type  Foundry 
Co.,  267,  290. 

See  Contract,  17  —  Costs;  7  —  Defama- 
tion, 1 — Dismissal  of  Action — Judg- 
ment, 8  —  Libel,  2  —  Particulars  — 
Parties — Payment  into  Court — Stay 
of   Proceedings,  3 — Venue. 

PLEDGE. 

See  Mortgage,  9 — Railway,  3. 
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Jurisdiction  —  Fraud  at  municipal  elec- 
tion —  Information  —  Prohibition : 
Hex  V.  Thompson,  155. 

ISee  Criminal  Law,  1. 

PRACTICE. 

Motion  to  quash  municipal  by-law  — 
Affidavits — ^Time  for  filing:  Re  Fox 
and  Town  of  Owen  Sound,  654. 

See  Account — ^Administration —  Appeal 
to  Court  of  Appeal  —  Appeal  to 
Divisional  Court  —  Appeal  to  Su- 
preme Court  of  Canada  —  Arrest  — 
Company,  2,  4,  9,  10,  12,  14:— Con- 
solidation of  Actions — Costs — Crim- 
inal Law^,  4 — Devolution  of  Estates 
Act  —  Discovery  —  Dismissal  of  Ac- 
tion —  Division  Courts — Evidence — 
Execution — Executors  and  Adminis 
trators — Infant  —  Injunction  —  In- 
terest— Judgment  —  Judgment  Debt- 
or— Lunatic — Municipal  Elections — 
Parliamentary  Elections  —  Parti- 
culars —  Parties  —  Partition — Pay- 
ment into  Court  —  Payment  out  of 
Court — Pleading  —  Sheriff,  2 — Soli- 
citor— Stay  of  Proceedings — Trial — 
Venue — Writ  of  Summons. 

PRESCRIPTION. 

See  Limitation  of  Actions — Water  and 
Watercourses — Way, 

PRINCIPAL    AND    AGENT. 

1.  Agency  for  sale  of  goods — Contract — • 
CommiKsious  —  Goods  sold  by  an- 
other agent  in  plaintiff's  territory : 
Webster  v.  Luxfer  Prism  Co.,  197. 

-.  Purchase  of  land  by  agent — Compen- 
sation —  Liability  as  trustee  —  In- 
demnity— Account — Mortgage  —  Re- 
lease of  surety :  Murphy  v.  Brodie, 
506. 

^.  Sale  of  goods — Fraud  and  forgery  of 
agent  —  Contract  made  by  agent 
with  purchaser — Goods  intrusted  to 
agent — Possession — Conversion  :  On- 
tario Wind  Engine  and  Pump  Co. 
V.  Lockie,  281 ;  7  O.  L.  R.  385. 

4.  Sale  of  land — Vendor's  agent — Secret 
commission  from  purchaser  —  Re- 
covery from  agent  by  vendor  — 
Agent's  commission  from  vendor — 
Knowledge  of  vendor:  Webb  v.  Mc- 
Dermott,  365,  644. 

S<'e  Bills  of  Exchange  and  Promissory 
Notes,  4— Contract.  6.  8,  11,  13— 
Limitation  of  Actions,  1 — Sale  of 
Goods — Vendor  and  Purchaser,  4,  5, 
6. 

O.W  B.    VOL.    Ill,— C  + 


See  Administration,  1  —  Bills  of  Ex- 
change and  Promissory  Notes,  1,  6 
—  Criminal  Ijaw,  4  —  Guaranty  — 
Mortgage,  2  —  Principal  and  Agent, 


,  PRIVILEGE. 

See  Defamation — Discovery — Libel,  3 — 
Pleading,  4. 

PRIVY  COUNCIL. 
See  Costs,  1,  12. 

PRODUCTION  OF  DOCUMENTS. 
See  Discovery — Evidence,  4. 

PROHIBITION. 

Sec  Appeal  to  Court  of  Appeal,  5 — 
Criminal  Law,  6  —  Division  Courts 
—  Municipal  Corporations,  14  — 
Municipal  Elections,  1  —  Police 
Magistrate. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Promissory 
Notes. 

PROMOTERS. 

See  Company,  1 — Partnership,  2. 

PUBLIC  HEALTH  ACT. 

Proceedings  of  Local  Board  of  Health — 
I're venting  spread  of  infection — In- 
jury to  person  —  Action  against 
members  of  Board — Errors  in  judg- 
ment: Ward  V.  Lowthian,  Green  v. 
Marr,  362. 

See  Municipal  Corporations,  13. 

PUBLIC  LANDS  ACT. 
See  Dower,  2. 

in  lU.lC  OFFICER. 

See   Costs,    14. 

1»UBLIC   SCHOOLS. 
See  Schools. 

PUUCllASKU  FOR  VALUE. 
See  Dower,  1. 

QUO    WARKANTO. 

See   Municipal   Elections. 
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RAILWAY. 

1.  Agreement  to  purchaae  land — ^Kequisi- 

tiona  on  title— Application  by  ven- 
dor under  Vendors  and  Purchasers 
Act  —  Railway  company  obtaining 
leave  to  pay  purchase  money  into 
CJourt  under  Railway  Act  —  Costs: 
Re  Rousseauz  and  Toronto,  Hamil- 
ton, and  Buffalo  R.  W.  (3o.,  824. 

2.  Bonds  — Mortgage  — Default  in  pay- 

ment—Sale of  railway— Jurisdiction 
of  High  Court  to  order— Railway 
subject  to  legislative  authority  of 
Dominion:  Toronto  General  Trusts 
Corporation  v.  Central  Ontario  R. 
W.  Co.,  »10. 

3.  Bonds  — Fledge  — Bale  by  pledgees- 

Compliance  with  terms  of  hypothe- 
cation— Notice  —  Action  —  Abortive 
sale  —  Subsequent  private  sale  — 
Validity;  Toronto  General  Trusts 
Corporation  v.  Central  Ontario  R. 
W.  Co.,  620. 

4.  Carriage  of  good»— Loss  by  negligence 

—  Shipping  bill  — Bill  of  lading  — 
Conditions  limiting  liability:  St. 
Mary's  Creamery  Co.  v.  Grand 
Trunk  R.  W.  Co.,  472. 

5.  Carriage  of  goods — Responsibility  for 

loss — Place  of  delivery — Connecting 
lines:  Parker  v.  Grand  Trunk  R. 
W.  Co.,  t$51. 

t$.  Crossing  tracks  of  another  company — 
Application  to  Railway  Committee 
of  Privy  Council  —  Notice  —  Omis- 
sion to  state  lands  to  be  occupied — 
Order  of  Committee  —  Application 
for  rehearing — Waiver  of  want  of 
notice— Order  of  .Board  of  Railway 
Commissioners  —  Appeal  to  Privy 
Council  —  Restoration  of  order  of 
Committee:  Canadian  Pacific  R.  W. 
Co.  V.  Bay  of  Quinte  R.  W.  Co., 
542,  658. 

7.  Expulsion    of  passenger  —  Indian  — 

Agreement  between  council  of  Six 
Nations  and  railway  company  — 
Passenger  rates — Invalid  contract — 
Custom  of  allowing  Indians  half 
rates — Withdrawal — Absence  of  no- 
tice —  Second-class  car  —  Sufficient 
accommodation — Findings  of  jury — 
Damages:  Jones  v.  Grand  Trunk  R. 
W.  Co.,  705. 

8.  Expropriation   of   land — Desistment — 

New  notice  to  take  same  land — In- 
validity— Amount  of  compensation — 
Change  of  arbitrator — Delay  in  pro- 


ceeding— Costs:  Re  Grand  Trunk  R. 
W.  Co.  and  Haskill,  ^77;  7  O.  L. 
R.  429. 

9.  Injury  to  servant— Death — Negligence 

— ^Display  of  wrong  signal — Contri- 
butory negligence  —  More  than  onf 
possible  conclusion  from  facts  not  in 
dispute — Case  for  jury  —  Nonsuit — 
New  trial:  Birkett  v.  Grand  Trunk 
R.   W.   Co.,  892. 

10.  Injury  to   passenger  —  Negligence  — 

Action — Subsequent  death  of  plain- 
tiff— Continuation  of  action  by  exe- 
cutors— New  action  by  executors — 
Evidence  as  to  cause  of  death — Dam- 
ages —  Apportionment:  Speers  v. 
Grand  Trunk  R.  W.  Co.,  Craig  v. 
Grand  Trunk  E.  W.  Co.,  09. 

11.  Insolvency — Appointment  of  receiver 
— Default  of  payment  of  interest  on 
bonds — Judgment  for  sale  of  rail- 
way—  Application  to  authorize  re- 
ceiver to  build  extension  —  Parlia- 
mentary subsidies  —  Opposition  of 
majority  of  bondholders:  Ritchie  v. 
Central  Ontario  R.  W.  Co.,  Weddell 
v.  Ritchie,  009. 

12.  Lands  and  their  valuation — ^Award — 
Interest  of  arbitrator — Extension  of 
time  for  making  award — Provisions 
of  award — letter  by  landowner  to 
arbitrators  —  Compensation  — 
Amount  —  Reducing  on  appeal:  Re 
Canadian  Pacific  R.  W.  Co.  and  Du 
Cailland,  33. 

13.  Farm  crossing  —  Non-repair  of  ap- 
proach within  farm — ^Injury  to  ten- 
ant of  farm — Duty  of  railway  com- 
pany as  to  reoair:  Palmer  v. 
Michigan  Central  R.  R.  Co.,  89:  7 
O.  L.  R.  87. 

14.  Injury  to  animals  on  track — Neplect 

to  fence — Escape  of  animals  from 
private  way  to  track — Escape  from 
highway  —  By-law  of  municipality 
allowing  cattle  to  run  at  large — 
Crown  lands:  Fensom  v.  Canadian 
Pncific  R.  W.  Co.,  227 :  7  O.  L.  R. 
254. 

15.  Injurv  to  child  nlaying  on  track — 
Death  —  Nppligence  —  Pathway 
across  track  —  Opening  in  fence- — 
Possibility  of  more  than  onp  infer- 
ence from  undisputed  facts — Oues- 
tion  for  lury  —  Speed  of  train  — 
Breach  of  statutory  duty — Notice  to 
trespnssors — Evidence  of  pecuniary 
loss  from  death  of  child :  Tabb  v. 
Grand  Trunk  R.  W.  Co.,  885. 
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IG.  Injury  to  passenger — Negligence  of 
servant  of  Fullman  Car  Company — 
Liability  of  both  companies:  Pecue 
V.  Wabash  H.  R.  Co.,  102. 

17.  Right  of  way — Agreement  with  land- 
owner —  Construction  —  Trespass : 
Matheson  t.  Grand  Trunk  K.  W. 
Co.,  213. 

18.  Right  of  way  over  lands  occupied  by 
another  railway— Order  of  Railway 
Committee — Expropriation —  Notice 
—  DfefectB  in  —  Injunction:  Grand 
Tnmk  R.  W.  Co.  v.  Lindsay,  Bob- 
caygeon,  and  Pontypool  R-  W.  Co., 

See  Arbitration  and  Award,  2 — Costs, 
4— Damages  —  Master  and  Servant, 
16,  IS,  20 — ^Municipal  Corporations, 
14— Street  Railways— Way,  15. 

RAILWAY   COMMITTEE   OF  PRIVY 
COUNCIL. 

See  Railway,  6,  18. 

KEAL     PROPERTY      LIMITATION 
ACT. 

See  Limitation  of  Actions,  4,  5,  6 — 
Trespass  to  Land,  1,  2. 

RECEIVER. 

See  Railway,  11. 

RECEIVING  STOLEN  GOODtt. 
See  Criminal  Law,  2. 

RECOGNIZANCE. 
See  Criminal  Law,  4. 

REDEMPTION. 

See  Limitation  of  Actions,  2  —  Mort- 
gage, 4,  10. 

REFERENCE. 

See  Account,  1,  2,  3 — ^Arbitration  and 
Award,  4t- — Contract,  2,  3,  4 — Costs, 
2.  5  — Deed,  3  — Judgment,  1,  2  — 
Mortgage,  4,  5,  11 — Municipal  Cor- 
porations, 6— Partnership,  7 — ^Trusts 
and  Trustees,  2— Will,  12. 

REGISTRY  LAWS. 

See  Dower,  2 — Sheriff,  2— Trusts  and 
Trustees,  2  —  Water  and  Water- 
courses, 5. 

RELEASE. 

See  Master  and  Servant,  6 — Principal 
and  Agent,  2 — Stay  of  Proceedings, 
3— Street  Railways,  8— Will,  16. 


RELIEF  OVER. 
See  Contract,  5— Way,  11. 

RES  JUDICATA^ 
See  Landlord  and  Tenant,  1. 
RESISTING   LAWFUL  DISTRESS. 
See  Criminal  Law,  5. 

RIPARIAN   OWNERS. 
See  Water  and  Watercourses. 

ROYALTIES. 
See  Contract,  4. 

SALE  OF  GOODS. 

1.  Action  for  price  —  Account  —  Deduc- 

tions —  Freight  —  Overcharge  —  In- 
spection —  Shortage  —  Defective 
quality  —  Interest  —  Costs:  Mc- 
Kenzie  v.   Miller,  242. 

2.  Action    for    price  —  Contract  —  Dam- 

ages for  delay — Breach  of  contract 

—  Penalties  —  Claim  and  counter- 
claim— Costs:  Ontario  Paving  Brick 
Co.  V.  Toronto  Contracting  and 
Paving  Co.,  759. 

3.  Action  for  price  —  Sale  "subject  to 

approval  "  —  Return  within  reason- 
able time  —  Construction  of  con- 
tract: Mason  and  Risch  Piano  Co. 
V.  Thompson,  540. 

4.  Conditional  sale — ^Default  in  payment 

—  Contract  —  Incorporation  of  in- 
formal memorandum  as  to  notice — 
Re-taking  without  notice — ^Damages: 
Adams  v.  Newcombe,  201. 

5.  Conditional   sale — Property   not   pass- 

ing —  Agreement  as  to  default  in 
pajrment  —  Right  to  possession  — 
Assignment  of  vendor's  rights  to 
execution  creditor — Re-taking  goods 
— ^Absence  of  default— Consideration 
for  extension  of  time  for  payment — 
Novation  —  Interest  —  Measure  of 
damages:  Bridgman  v.  Robinson, 
603;  7  O.  L.  R.  591. 

6.  Contract — Authority  of  agent — Recog- 

nition by  principal  —  Breach — Non- 
delivery of  goods — Cause  of  action — 
Jurisdiction  of  Ontario  Court  — 
Correspondence  —  Refusal  to  com- 
plete delivery  —  Measure  of  dam- 
ages:  Johnston  v.  Hurb,  102. 
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7  Contract  —  Breach  —  Conditions  — 
Shipping— l*ayment  —  C Construct  ion 
of  contract  —  Damages:  Phelps  v. 
McLachlin,  96. 

cS.  Contract— Breach— Statute  of  Frauds 
—  letters  — Oral  evidence  to  iden- 
tify subject  matter  of  contract: 
Frank  v.  (iates,  76. 

9.  Contract— "  DeHvered    price  "—Mean- 

ing of — Evidence — Correspondence — 
Estoppel:  Hurton,  Beidler,  and 
Phillips  Co.  V.  I^ndon  Street  R.  ^^. 

(^o.,  m;6. 

10.  Contract  for  specific  article— Vendor 
supplying  another  article  —  Pur- 
chaser accepting  after  inspection- 
Vendor's  fraud— Uescission—Heturn 
of  money  paid:  Wallace  v.  Garrett, 
<540. 

11.  Cord  wood  —  Measurement  —  Tender 
—Re-sale  —  Partnership  —  Dissolu- 
tion —  Acquiescence  —  Estoppel  — 
Contract  —  Setting  apart  wood: 
Smith  V.  Gordon,  397. 

12.  Correspondence — Completed    contract 

Statute    of   Frauds — ^Terms — la.y- 

ment   and  inspection— Oral  assent— 

•  Breach  of  contract — Non-delivery  of 
goods  —  Damages  :  Upton  v.  Eligh, 
219. 

l.'i.  Defective  condition  —  Damages 
caused  to  purchaser  by — (Contract — 
Absence  of  express  warranty  —  Im- 
plied warranty  —  Conditional  sale- 
Property  not  passing:  Warder  v. 
Bell,   (W2. 

14.  (loods  shipped  failing  to  comply 
with  order  both  as  to  quality  and 
ciuantity — Payment  of  draft  attach- 
ed to  bill  of  lading  to  obtain  inspec- 
tion— Acceptance  of  part  of  goods 
shipped— Return  of  part  —  Recovery 
of  part  of  moneys  paid  on  draft : 
Arnold  v.  Peacock,  27m. 

ir».  l»roperty  passing  —  Destruction  of 
goods  —  Default  of  vendee  —  Action 
for  price — Unconditional  contract 
for  sale  of  specific  goods  in  deliver- 
able state  —  Postponement  of  deli- 
very and  payment — Construction  of 
contract  —  Intention  of  parties: 
Craig  V.  Beardmore,  547. 

See  Bankruptcy  and  Insolvency,  2 — 
Contract,  S.  13  —  Principal  and 
Agent,  1,  3. 


SALE  OF  LAND. 

See  Devolution  of  Estates  Act— Exe<>u- 
tors  and  Administrators,  4 — Infant 
— I  imitation  of  Actions,  2 — Parti- 
tion —  Principal  and  Agent,  4  — 
Specific  Performance  —  Vendor  and 
l*urchaser. 

SALE   OF   RAILWAY. 
See  Railway,  2,  11. 

SALVxVnON  ARMY. 
See  Parties,  6. 

SCALE  OF  COSTS. 
See  Costs — Trespass  to  Land,  3. 

SCHOOLS. 

1.  Collegiate     institute  —  Dismissal     of 

teacher— Board  of  Education  —  Re- 
port of  committee — Ex  parte  injunc- 
tion against  adoption  —  Dissolution 
of — I'owers  of  boards — ^Discretion — 
Remedy  of  teacher — Disobedience  of 
injunction  —  Col  tempt  of  Court  — 
Noidable  order  —  Costs:  Dunn  v. 
Toronto  Board  of  Education,  393; 
7  O.   L.   R.  451. 

2.  High  schools — Maintenance  of  county 

pupils  in  city  school — Dispute  as  to 
amount  to  bt»  paid  —  Arbitration  — 
(^ounty  Court  Judge  —  Injunction: 
County  of  Essex  v.  Windsor  Board 
of   Education,  408. 

3.  l*ublic   schools — Division   of    township 

into  sections  —  Mandamus — Refusal 
of— Discretion  :  Ue  Ellis  and  Town- 
ship of  Widdifield,  802. 

4.  I*ublic  schools — Duty  of  trustees — ^Ac- 

tion by  teacher— Injury  to  health- 
Neglect  to  employ  caretaker  — 
Waiver — Evidence — Cause  of  illness 
—  Costs :  Emerson  v.  Melancthon 
School  Trustees,   12,  426. 

5.  Public    schools  —  Formation    of    new 

section — l*etition — Refusal  by  town- 
shi])  council — Appeal — Reference  to 
arbitration  —  Award  —  Exceeding 
scope  of  reference — Invalidity — By- 
law— Doscrii)tion — Uncertainty :  Re 
Svdenham  (No.  5)  School  Section, 
227;  7  O.  L.  R.  49. 

(>.  Public  schools — Union  school  section — 
Alteration  in  !)oundaries — Award — 
Petition  —  Ratepayers  in  two  town- 
ships —  Necessity  for  petition  from 
l)ot:ii  —  Setting  aside  award — Costs : 
Re  Osgoode  and  Mountain  Union 
S<-hool    Section,   87. 

See  Municipal  Corporations,  3. 
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SECURITY    FOR    COSTS. 

See  Appeal  to  Court  of  Appeal — Costs 

—  Payment  into  Court  —  Payment 
out  of  Court — Pleading,  3 — Stay  of 
Proceedings,   1. 

SEDUCTION. 
See  Particulars,  1. 

SERVICE. 

See  Division  Courts,  3  —  Parties,  '7 — . 
Writ  of  Summons. 

SESSIONS. 
See  Constitutional  Law,  2. 

SET-OFl'. 

See  Assessment  and  Taxes,  1 — Contri- 
bution— Costs,  6 — ^Master  and  Ser- 
vant,   1 — ^Mortgage,    7. 

SETTLED  ESTATES. 

Application  to  Court  to  authorize  mort- 
gage of — Settlement — Power  to  sell 
but  not  to  mortgage  —  Powers  con- 
ferred by  Settled  Estates  Act  — 
"Express  declaration:"  Re  Currie 
and  Watson's  Trusts,  776. 

SETTLEMENT  OF  ACTION. 
See  Street  Railways,  3. 

SEWER. 
See  Municipal  Corporations,  9,  15. 

SHARES. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3 — Broker — Company — Judg- 
ment, 7 — ^Trusts  and  Trustees,  3. 

SHERIFF. 

L  Bond  —  Predecessor  in  office  —  Agree- 
ment to  pay  annuity  out  of  revenues 

—  Effect  of  resignation  and  re- 
appointment :  •  Smart  t.  Dana,  89. 

2.  Right  to  interplead — Seizure  of  mort- 

gage —  Registration  of  notice  of 
seizure  —  Assignment  of  mortgage 
subsequently  registered — ^Attack  on, 
by  execution  creditors:  Keenan  t. 
Osborne,  143;  7  0.  L.  R.  134. 

3.  Seizure  of   goods   in  which  judgment 

debtor  alleged  to  have  interest  as 
co-owner — Seizure  on  land  of  other 
co-owner — Sale  of  interest  —  Claim 
of  sole  ownership  —  Right  to  inter- 
pleader order:  Lucas  v.  Holliday, 
732.     . 

Set  Venae,  4. 

0.  W.  B.  VOL,  III. — d 


SHIP. 

Charter  —  Voyage  —  Damages  for  short 
cargo — Demurrage  —  Delay  and  de- 
tention —  Counterclaim.  —  Inferior 
cargo:  Warren  v.  MacKay,  285. 

See  Lien — Master  and   Servant,  3. 

SLANDER. 
See   Defamation — Libel — Parties,   2. 

SOLICITOR. 

1.  Authority  to  bring  action  in  name  of 

company — Meeting  of  shareholder!^ 
—  Qualification  — :  Transfer  booki 
Saskatchewan  Land  and  Homestead 
Co.  V.  Leadley,  Saskatchewan  Land 
and  Homestead  Co.  v.  Moore,  133; 
191. 

2.  JBill  of  costs  —  Delivery    of    unsigned 

bill — Clients  obtaining  order  for  de- 
livery and  taxation  of  bill — ^Delivery' 
of  new  bill  pursuant  to  order — 
Solicitors  not  bound  by  first  bill: 
Re  Solicitors,  1 ;  7  O.  L.  R.  41. 

3.  Delivery  and  taxation  of  bill  of  costs 

— Prajcipe  order  —  Setting  aside — 
Special  circumstances  —  Agreement 
with   clients:    Re   Solicitors,   771.     ' 

See  Appeal  to  Divisional  Court,  3 — 
Costs,  16,  19— Mortgage,.  1— Part- 
nership, 4- — Payment  out  of  Court — 
Pleading,   6— Street   Railways,    3. 

SPECIFIC    PERFORMANCE. 

Contract  for  sale  of  land  by  trustees — 
Evidence  of  concurrence  by  all  — 
Statute  of  Frauds — Correspondence: 
Gibb  V.  McMahon,  645. 

See  Contract,  9  —  Mortgage,  4,  5 — 
Trial,  3 — Vendor  and  Purchaser,  3, 
4,    6— Way,    14. 

STATUTE  LABOUR. 

See  Way,  8,  11. 

STATUTE    OF    FRAUDS. 

See  Executors  and  Administrators,  4 — 
Sale  of  Goods,  8,  12— Specific  Per- 
formance— Trusts  and  Trustees,  2, 
3 — Vendor  and   Purchaser,  3,  4. 

STATUTE   OF   LIMITATIONS. 
See   Limitation   of   Actions. 
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STATUTES. 

See  Assessment  and  Taxes,  2,  3,  4 — 
Company,  7 — Constitutional  Law — 
Insurance,   3 — ^Judgment,   4.   ' 

STAY    OF    PROCEEDINGS. 

1.  Action  trivial  or  frivolous  —  Account 

— Previous  accounting  before  Sur- 
rogate Judge  —  Mala  fides  —  Insol- 
vency of  plaintiff — Absence  of  real 
interest  in  result  of  action — ^Alter- 
native order  for  security  for  costs — 
Particulars  :  Smith  v.  Clarkson,  593 ; 
7  O.  L.  R.  460. 

2.  Jurisdiction    of   local    Master :    McAl- 

lister V.  McEachren,  509,  641. 

3.  Release   of   plaintiff's   claim   —    Pay- 

ment to  plaintiff — Pleading — Fraud 
— Delay  in  applying:  Doyle  v. 
Diamond  Flint  Glass  Co.,  320,  356, 
921. 

See  Appeal  to  Court  of  Appeal — Costs, 
12 — Dismissal  of  Action — Trial,  6. 

STOLEN   PROPERTY. 

Bank  notes — Rights  of  finder — Proof  of 
ownership  —  Inference  from  facts — 
Action  against  finder — Costs:  Union 
Bank  of  Canada  v.  Sheridan,  714. 

STORAGE    OF    GOODS. 
Seo  Warehousemen, 

STEAM. 
See    Water   and   Watercourse^. 

STREET  RAILWAYS. 

1.  Contract    with    municipal    corporation 

— Construction  of  portion  of  rail- 
way— Question  whether  constructed 
for  another  company — Payments  un- 
der written  contract  —  Interest  — ^ 
Judicature  Act,  sees.  113.  114:  City 
of  Toronto  v.  Toronto  R.  W.  Co., 
204,  298 ;  7  O.  L.  R.  78. 

2.  Extension  of  lines — Municipal  by-lawi 

— Validity — Mandatory  order  —  In- 
junction —  Estoppel  —  Resolution : 
I^ndon  Street  R.  W.  Co.  v.  City  of 
London,  123. 

3.  Injury  to  passenger  —  Negligence  - — 

Damages — Release  of  rfaim — Yah 
idity  of  —  Mental  incapacity  of 
plaintiff — Knowledge  of  defendants 
—  Absence  of  fraud  —  Failure  to 
notify  plaintiff's  solicitor  —  Costs: 
Begg  V.  Toronto   E.   W.  Co.,   517. 


4.  Injury  to  piassenger  —  Negligence  — 

Findings  of  jury  —  Proximate^ 
cause — Nonsuit — New  trial :  Collins 
V.  London  Street  R.  W.  Co.,  212, 
553. 

5.  Injury  to  passenger  —  Negligence  — 

New  trial  —  Questions  for  jury: 
Stitt  V.  Town  of  Port  Arthur,  126. 

See  Negligence,  4  —  Particulars,  2 — 
W^ay.    7. 

SUBROGATION. 

See  Execution,  2  —  Vendor  and  Pur- 
chaser, 2. 

SUMMARY    CONVICTION. 

See  Justice  of  the  Peace — Liquor  Li- 
cense Act,  2— Criminal  Law. 

SUMMARY    JUDGMENT. 

See  Judgment,  4-8 — ^Partition,  4. 

SUPREME  COURT  OF  CANADA. 

See  Appeal  to  Supreme  Court  of  Can- 
ada. 

SURROGATE    COURTS. 

Jurisdiction — Inventory  of  estate  of  de- 
ceased person — Failure  of  executrix 
to  include  sum  of  money — ^Right  of 
residuary  legatees  to  falsify  inven- 
tory—Gift: Re  Russell  Estate,  926. 

See  Administration,  1  —  Executors  and 
Administrators,  2 — Stay  of  Proceed- 
ings, 1. 

SURVEY. 

See  Limitation  of  Actions,  5 — Trespass 
to  Land. 

TAX  SALE. 
See  Assessment  and  Taxes,  1,  4,  5. 

TAXATION  OF  COSTS. 
See  Costs — Solicitor,  2,  3,  4. 

TAXES. 

See  Assessment  and  Taxes — Contract, 
3. 

TENANT   FOR   LIFE. 
See  Partition,  1 — ^Way,  14. 

TENANTS  IN  COMMON. 
See  Partition. 
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TENDER. 


See  Payment  into  Court— Pleading,  5 
—Sale  of  Goods,  11. 

THEFT. 
See  Criminal  Law,  1,  6. 

THIRD  PARTIES. 
See  Contract,  1 — Parties — Pleading,  1, 16 

TIMBER. 

Sale  of — Contract — Time  of  removing  not 
specified  —  Attempt  to  remove  after 
ten  years — Construction  of  contract 
—  Reasonable  time  —  Injunction  — 
Damages:  Dolan  v.  Baker,  833. 

See  Landlord  and  Tenant,  3 — ^Trespass 
to  Land,  2. 

TITLE  TO  LAND. 

See  Costs,  7  —  Devolution  of  Estates 
Act,  1  —  Ejectment,  1  —  Improve- 
ments. 1 — Mortgage,  11 — ^Partition, 
4  —  Trespass  to  Land  —  Vendor  and 
Purchaser,  8. 

TOLLS. 
See  Water  and  Watercourses,  4. 

TORT. 

See  Lunatic,  1  —  Municipal  Corpora- 
tions. 13 — ^Parties,  6. 

TRADE   MARK. 

"  Cream  yeast  " — Protection  —  Acquisi- 
tion of  right  by  user  —  "  Passing 
off " — Injunction  :  Gillett  v.  Lums- 
den.  851. 

TRADE  NAME. 

Incorporated  company  —  Infringement — 
Passing  oflf  goods  —  Injunction  — 
Scope  of :  Sovereen  Mitt,  Glove,  and 
Robe  Co.  v.  Simcoe  Mitt,  Glove,  and 
Robe  Co.,  681. 

TRADE  UNION. 

See  Libel.  2. 

TREES. 
See  Landlord  and  Tenant,  3. 

TRESPASS  TO  LAND. 

1.  Boundaries — Survey  —  Conventional 
line — ^Agreement — Possessory  title — 
Real  Property  Limitation  Act— Acts 
•hewing  possession:  Clark  v.  Fisher, 
358. 


2.  Title  —  Description  —  Cancellation    of 

deed  —  Cloud  on  title  —  Plan  and 
survey — Correctness — Real  Property 
Limitation  Act  —  Acts  of  encroach- 
ment—  Land  in  state  of  nature  — 
Fencing — Removing  timber — Pastur- 
ing cattle:  Reynolds  v.  Trivitt,  463. 

3.  Ejectment — Boundaries  —  Survey  — 

Encroachment —  Damages  —  Posses- 
sion— Form  of  judgment — Variation 
—  Scale  of  costs  —  Appeal  as  to: 
Gilmore  v.  Luckhurst,  383,  676. 

See  Costs,  6,  7— Way,  1. 

TRESPASS  TO  PERSON. 

Assault— Personal  injuries  — "  I>amag^: 
Harris  v.  Burt,  King  v.  Burt,  400. 

TRIAL. 

1.  Disagreement    of    jury  —  Motion    for 

non-suit  —  Negligence  of  master  — 
Death  of  servant— Action  for  dam- 
ages: Rogers  v.  Empire  Lunestone 
Co.,  788. 

2.  Findings     of     jury  —  Negligence  — 

Failure  to  agree  as  to  contributory 
negligence:  White  v.  Canada 
Atlantic  R.  W.  Co.,  840. 

3.  Jury  notice  — Irregularity  —  Specific 

performance— Counterclaim  for  de- 
ceit—Legal and  equitable  issues- 
Striking  out  J>i7  ^^^*^^ V.Ji'^  cI 
tion:  Huron  and  Bruce  Loan. Co. 
v.  Evans,  701,  756,  801. 

4.  Jury  notice  —  Striking  out  — Action 

against     municipal     corporation  — 
Non-repair   of   streets-Obstruction 
Clemens  v.   Town  of  Berlin,    <3.    T 
O.  L.  R.  33. 

5.  Separation    of    issues  -  P^f  °^Sfnk 

tiial  of  one  issue-Rule  631 :  Bank 
of  Montreal  v.  Morrison,  30<J. 

6  Order  directing  new  trial  —  Appeal 
from  dismissed -Further  appeal  — 
Stay  of  new  trial- Application  for 
—Special  circumstances:  Hockley  v. 
Grand  Trunk  R.  W.  Co.,  Dav«  v 
Grand  Trunk  R.  W.  Co.,  312,  663  .• 
7  O.  L.  R.  186. 

See  Criminal  Law— Pleading,  2— Venurt 
—Way,  7. 


TRUSTEE    ACT. 


See  Will,  10. 


63 


TRUSTS  AND  TRUSTEES— VENUE. 
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TRUSTS  AND  TRUSTEES. 

1.  Enforcement  of  truBt — Sale  of  mining 

locations  —  Interest  on  profits  — 
Agent's  commission — Costs:  Long  v. 
Loney,   718. 

2.  Parol   evidence   to   establish   trust  — 

Statute  of  Frauds  —  Conveyance  of 
land  to  agent  of  true  purchaser — 
Subsequent  conveyances  —  Lis  pen- 
dens— Notice — Registry  laws  —  Re* 
'  ference  —  Accounts:  McMillan  v. 
Boyce,  49. 

3.  Shares  in  company  —  Contract  —  De- 

claration of  trust  —  Statute  of 
Frauds:   Creighton  v.  Carman,  748. 

4.  Trust  for  support  of   lunatic — ^Appli- 

cation for  direction  of  Court  as  to 
setting  apart  sum  —  Discretion  of 
trustees — ^Refusal  of  Court  to  inter- 
fere: Re  Sargent,  769. 

See  Assessment  and  Taxes,  4  —  Com- 
pany, 1 — Limitation  of  Actions,  1 — 
Lunatic,  2 — Municipal  Corporations, 
10  —  Principal  and  Agent,  2  — 
Specific  Performance. 

UNDUE  INFLUENCE. 
See  Gift. 

USE  AND   OCCUPATION. 
See  Landlord  and  Tenant,  1. 
UTTERING   FORGED  DOCUMENT. 
See  Criminal   Law,  3. 

VENDOR   AND    PURCHASER. 

1.  Action  by  purchaser  for  rescission  of 

sale  of  land  —  Misrepresentations — 
Knowledge  of  purchaser — Evidence 
as  to  falsity  of  statements  —  State- 
ments made  in  good  faith:  Robb  v. 
Samis,  907. 

2.  Agreement  for  sale   and   purchase  of 

land — Sale  by  vendor  to  another — 
Application  of  purchase  money  — 
Payment  of  mortgoge — Subrogation 
to  rights  of  mortgagee:  Quider  v. 
Hedges,  555. 

8.  Contract  for  exchange  of  lands — Re- 
formation of  contract  —  Mistake  in 
description — Specific  performance  — 
Statute  of  Frauds  —  Part  perform- 
ance —  Terms  of  contract  —  Liqui- 
dated damages — Payment  into  Court 
—Costs:  Knapp  v.  Carley,  940. 


4.  Contract  for  sale  of  land — Authority 

to  agent  to  sell — Written  offer  on 
behalf  of  owner — Statute  of  Frauds 
— Offer  to  sell  to  agent  for  undis- 
closed principal  —  Completed  con- 
tract— Conveyance  of  land  by  ven- 
dor before  action — ^Damages  in  lieu 
of  specific  performance— -Quantum : 
Clergue  v.  McKay,  860. 

5.  Contract  for  sale  of  land — ^Action  to 

rescind — Fraud  —  Representation  of 
agent  for  vendors  as  to  value  ^^— 
L^rge  commission  paid  to  agent — 
Crediting  on  purchase  money  — 
Acquiescence:  Krolik  v.  Essex  Land, 
Loan,  and  Improvement  Co.,  506. 

6.  Contract  —  Rescission  —  Fraud  •  — 

Agency — Coercion —  Improvidence- 
Specific  (performance :  Jarvis  v. 
Gardner,  458. 

7.  Option  of  purchase — Vendor  selling  to 

another — Waiver  of  option — ^Know- 
ledge of  purchaser  —  Delay  —  Dam- 
ages: Betts  v.  Hiscox,  345. 

8.  Partnership   lands— Title  —  Parties  to 

conveyance — Personal  representative 
of  deceased  partner  —  Surviving 
partner  —  Infant  heirs  of  deceased 
partner — Official  guardian:  Re  Ful- 
ton and  Mclntyre,  406;  7  O.  L.  R. 
445. 

9.  Property  subject  to  mortgage — Appli- 

cation by  purchaser  to  pay  amount 
of  mortgage  with  interest  and  bonus 
into  Court— R.  S.  O.  ch.  119,  sec 
15,  16:  Re  Kingston  Light.  Heat, 
and  Power  Co.  and  City  of  Kings- 
ton, 769. 

See  Devolution  of  Estates  Act — Prin- 
cipal and  Agent,  4 — Railway,  1 — 
Specific  Performance — Will,    10. 


VENUE. 

1.  Motion   to   change — Convenience — Ex- 

pense— Witnesses  —  Action  against 
assignee  for  benefit  of  creditors: 
Halliday  v.  Armstrong,  285,  410. 

2.  Motion   to   change — Preponderance  of 

couTenience — Burden  of  proof — Ex- 
pense—  Witnesses  —  Place  where 
cause  of  action  arose:  McDonald  v. 
Dawson,  773. 

3.  Residence   of    defendant — Irregularity 

in  statement  of  claim  —  Leave  to 
amend:  Tiemey  v.  Tiemey,  350. 


65 


VERDICT--WAY. 


66 


4.  Residence  of  parties  —  Change  of  — 
Sheriff  a  party  —  Affidavits  —  Soli- 
citors —  Costs:  U  a  reus  v.  Mac- 
(lonakl.  411,  445. 

VERDICT. 
See  Injunction,  1. 

VESTING    ORDER. 

Set  Mortgage,   11. 

VOLUNTARY    CONVEYANCE. 

See  Fraudulent  Conveyance. 

VOTERS'  LISTS. 
See  Parliamentary  Elections,  3. 

WAGES. 
See  Master  and  Servant,  27. 

WAIVER. 

See  Account,  1 — Appeal  to  Divisional 
Court,  3— Contract,  16— Costs,  18— 
Criminal  Iaw,  6 — Division  Courts, 
2  —  Pleading,  4  —  Railway,  6  — 
Schools,  4 — Vendor  and  Purchaser, 
7. 

WAREHOUSEMEN. 

Storage  of  goods  —  Loss  —  Injury — ^Lia- 
bility —  Damages:  Miall  v.  Olver, 
749. 

WARRANTY. 
Sk»  Sale  of  Goods,  13. 

WASTE. 
S«^e  Landlord  and  Tenant,  7 — ^Partition, 


WATER  AND   WATERCOURSES. 

I.  l>am  —  Obstruction  to  flow  of  stream 
— Rights  of  riparian  owner — Inter- 
ference with  power  —  Evidence  : 
Ahearn   v.    Booth,   a'>2. 

-.  I>am  in  river — Injury  to  lands  of 
riimrian  owners — Rights  as  to  dam 
under  judgment  in  previous  action — 
Absence  of  injury  for  many  years — 
Exceptional  season — Waste  gates — 
**  Reasonable  expedition  "  —  Failure 
to  shew  negligence:  Bradley  v. 
Oananotiue  Water  Power  Co.,  913. 

•"».  Easement— Right  of  way  —  Repairs — 
I>orainant  and  senient  tenements — : 
Water  —  Right  to  flow  of  —  Injunc- 
tion— Infant — Guardian — ^Authority  : 
Burrell   v.  Lott,  115. 


4.  Logs  floated  over  stream  —  Tolls  — 
Sunimary  order  fixing  —  Evidence — 
Consent — Improvements  —  It.,  S.  O. 
ch.  142:  Re  Beck  Manufacturing 
Co.  and  Ontario  Lumber  Co.,  333. 

').  Right  to  flow  of  water  —  Artificial 
waterway— Prescription — Continued 
user — Parol  permission — Irrevocable 
license  —  Subsequent  unregistered 
grant  —  Interest  in  land  —  Registry 
laws — ^Actual  notice:  Harrington  v. 
Spring  Creek  Cheese  Mfg.  Co.,  26: 
7  O.  L.  R.  319. 

6.  Right  to  supply  of  water  —  Contract 
by  owner  of  waterworks  with 
riparian  proprietor  —  Evidence — In- 
junction :  Harrison  and  Sons  Co.  v. 
Town  of  Owen  Sound,  745. 

See  Municipal    Corporations,  8  —  Nuis- 
ance, 2. 

.  WAY, 

1.  Claim  to  right  of  way  —  Evidence  — 

Dedication — Prescription  —  Trespass 

—  Injunction — Damages  —  Grant — 
"Assignee:"  Doran  v.  McLean,  662. 

2.  Closing  up  road — By-law  of  township 

council  —  Conveyance  of  land  to 
private  person — Action  against — In- 
convenience to  plaintiffs — Inconveni- 
ence to  public Parties — Attorney- 
General  :  Logan  v.  Logan,  558. 

3.  Non-repair — Municipal  corporation  — 

Negligence — Accion  for  personal  in- 
juries— Notice  of  accident — Reason- 
able excuse  for  want  of  —  Api)eal 
from  ruling  or  trial  Judge — Know^ 
ledge  of  ofiiwrs  of  corporation  — 
Absence  of  prejudice  —  Inability  of 
plaintiff  to  give  notice  in  time : 
O'Connor  v.  City  of  Hamilton,  918. 

4.  Non-repair — Injury  to    person — Muni- 

cipal corporation  —  Negligence  — 
Gross  negligence  —  Snow  and  ice : 
Mahoney  v.  City  of  Ottawa,  695. 

5.  Non-repair  —  Injury    to    pedestrian  — 

Negligence — Contributory    negligence 

—  Knowledge  of  non-repair  — 
Reasonable  care:  Galloway  v.  Town 
of  Sarnia,  361. 

6.  Non-repair — Injury  to  person — Notice 

to  municipal  corporation  —  3  Edw. 
VII.  ch.  18,  sec.  130,  sub-sec.  5— 
Failure  to  give  notice  —  Reasonable 
excuse:  Biggart  v.  Town  of  Clin- 
ton, 625. 
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7.  Non-repair — Injury  to  person  crossing 

street  railway  track — Negligence  of 
street  railway  company  —  Excessive 
speed  of  car — Failure  to  give  warn- 
ing— Proximate  cause— Contributory 
negligence — Evidence — Improper  ad- 
•  mission  of — ^Trial  wthout  jury — No 
substantial  miscarriage — ^Damages — 
Reduction:  Marsh  v.  City  of  Hamil- 
ton,  525. 

8.  Non-repair — Injury   to  person — Proxi- 

mate cause — Accumulation  of  snow 
—  Responsibility  of  township  cor- 
poration —  Notices  —  Pathmaster — 
Statute  labour:  Ilogg  v.  Township 
of  Brooke,  120;  7  0.  L.  R.  273. 

9.  Non-repair  —  Injury    to    traveller  — 

Death  —  Action  by  widow  —  Negli- 
gence of  municipal  corporation  — 
Dangerous  condition  of  highway — 
Open  ditch — ^Proximate  cause  of  in- 
jury— Contributory  negligence  —  In- 
toxication—  Damages  —  Apportion- 
ment :  Boyle  v.  City  of  Guelph,  322. 

10.  Non-repair  —  Injury  to  traveller  — 
Defect  in  roadway — Weather  condi- 
tions —  Exceptional  circumstances : 
Cochrane  v.  City  of  Hamilton,  739. 

11.  Non-repair  —  Injury  to  traveller  — 
Duty  to  repair  —  Assumption  by 
municipal  corporation  —  By-law  — 
Expenditure  of  public  money  —  Sta- 
tute labour — Obstruction  by  wrong-* 
doer  —  Liability  of  corporation  — 
Remedy  over:  Holland  v.  Town- 
ship of  York,  287;  7  O.  L.  R.  533. 

12.  Non-repair  —  Injury  to  travellers  — 
Excavation — Want  of  guard  —  Con- 
struction of  public  work — ^Liability 
of  municipality  —  Negligence — Dan- 
gerous place  —  Want  of  warning  — 
Contributory  negligence  —  Costs: 
Vassar  v.  Brown,  Finn  v.  Brown,  6. 

13.  Non-repair — Objects  pl&ced  on  high- 
way— Neglect  of  municipality  to  re- 
move— Frightening  horse — Liability 
— Character  of  horse— Contributory 
negligence:  Hemphill  v.  Township 
of  Haldimand,  605. 

14.  Private  way  —  Agreement  —  Specific 
performance — Injunction  —  Obstruc- 
tion— Easement — Tenant  for  life — 
Uncertainty — Acquiescence  —  Part 
performance  —  Costs :  Famham  v. 
Bradshaw,  77. 

15.  Private  way — Easement  —  Prescrip- 
tion —  Railway  lands  —  Powers  of 


railway  company:  Grand  Trunk  R. 
W.  Co.  V.  Valliear,  98;  7  O.  L.  R. 
364. 

16.  Removal  of  sand  from  street  laid 
out  on  plans  — ^  No  dedication  or 
acceptance  as  highways  —  Mortgage 
— Foreclosure  —  Extinguishment  of 
mortgagors*'  rights  —  Resolution  of 
council  — ■  By-law  :  Birney  v.  Scar- 
lett, 13(5. 

17.  Non-repair — Snow    and   ice  —  Injury 

to  pedestrian  —  l*reponderance  of 
evidence  —  Condition  of  sidewalk  — 
Failure  to  light  street  of  town  — 
Non-feasance:  Evans  v.  Town  of 
HuntsviUe,   108. 

18.  Substitute  for  boundary  line  between 
counties  —  Deviations — ^Declaration 
—  Mandamus :  Township  of  Fitzroy 
V.  County  of  Carleton,  280. 

See  Appeal  to  Court  of  Appeal,  1 — 
Arbitration  and  Award,  2  —  Assess- 
ment and  Taxes,  5 — Contract,  7 — 
Deed,  2 — Master  and  Servant,  4 — 
Municipal  Corporations,  5  —  Negli- 
gence, 3 — Nuisance,  1 — Railway,  14, 
17,  18— Trial,  4— Water  and  Water- 
courses, 3. 

WILL. 

1.  Construction — Absolute  gift  to  widow 

unless  she  remarries  —  Death  of 
widow  without  remarrying:  Re 
Mumby,  146. 

2.  Construction  —  Bequest    to    nephews 

and  nieces — Children  of  those  pre- 
deceasing testator  or  dying  before 
period  of  distribution  —  Child  of 
niece  dying  before  date  of  will  — 
C-hild  of  nephew  dying  between  date 
of  will  and  death  of  testator — Sub- 
stitution:  Re  Fleming,  622. 

3.  Construction  —  Bequest     to     widow — 

— Whether  in  lieu  of  dower:  Ro 
Taylor,  745. 

4.  Charitable     bequest  —  Object  —  "  Dio- 

cesan institution "  —  Local  or 
parochial  institutions:  Re  Gilmour. 
541. 

5.  Construction — Bequest   of   right   to   a 

"  Home "  —  Limitations :  Re  Mc- 
Millan. 418. 

(5.  Constniotion  —  Bequest  of  personalty 
'*  Ite version  " — Gift  over  —  Absolute 
interest :  Oaterhout  v.  Osterhout, 
249:  7  O.  L.  R.  402. 


WILL. 


70 


7.  Construction — ^Devise  —  Conditions  as 

to  residence  on  land  devised  —  In- 
validity—  Uncertainty  —  Condition 
subsequent:  Re  Ross,  405;  7  O.  L. 
B.  4d3. 

8.  Construction  —  Devisee  dying  without 

living  issue — ^Life  estate:  Re  Black- 
well,  Blackwell  v.  Blackwell,  232. 

9.  Will — Construction — ^Devise  to  widow 

—Use  for  life  of  "premises  she  now 
lives  on" — ^Meaning  of  "premises" 
— Whole  farm  or  small  part:  Mar- 
tin V.  Martin,  930. 

10.  Construction— Devise — ^Power  of  sale 
—Executors — Devisee  —  Trustee  Act 
—Devolution  of  Estate  Act — Vendor 
and  purchaser  —  Parties  to  convey- 
ance: Re  Ross  and  Davies,  215;  7 
O.  L.  R.  433. 

n.  Construction  —  Direction  to  accumu- 
late— Contingent  interest — Accelera- 
tion— Cancellation  of  legacy  if  will 
attacked — Action  to  obtain  construc- 
tion and  acceleration:  Harrison  v. 
Harrison,  247;  7  O.  L.  R.  297. 

12.  Construction — ^Effect  of  codicil— De- 
cree in  former  suit  —  Annuities  — 
Setting  apart  whole  estate  to  an- 
swer —  Revocation  of  legacies  — 
Arrears  —  Interest  —  Reference  — 
Costs:  Dalton  v.  Williams,  415. 

13.  Construction  ^-  Invalid  charitable 
legacy  —  Repayment  of  amount  by 
legatee  —  Disposition  of  amount  — 
Contest  between  residuary  legatees 
and  next  of  kin :  Re  Smith,  380. 

14.  Construction  —  Gift  to  widow  — 
Dower  —  Election  —  Abatement  of 
legacies  —  Administration  order : 
Re  Hunter,  Hunter  v.  Hunter,  141. 

15.  Construction  —  Gift  to  widow— Es- 
tate —  Usufruct  —  Life  estate :  Re 
Bethune,  286;  7  O.  L.  R.  417. 

16.  Construction — Lapsed    devise — Effect 

on  l*»eacv  —  Charge  on  land  devised 
—  Effect  on  devise  of  remainder  — 
Acceleration  —  Contingent  remainder 
— ^Intestacy  —  Dower  —  Alimony  de- 
cree—Release—  Estoppel:  Re  Wil- 
son, 754. 

17.  Construction — ^I^egacies  —  Abatement 
—Intention  of  testator:  Re  Dunn, 
311 ;  7  O.  L.  R.  560. 


18.  Legacies — ^Advances  in   life   time    of 

testator — Provision  as  to,  in  will — 

Interest — Period  of  distribution:  Re 
Sweazey,  360. 

19.  Construction  —  Legacies — Annuity  — 

Resort  to  corpus  of  estate  —  Time 
for  first  pasrment  —  Priorities,  bfe- 
tween  legacies — Vested  legacies:  Re 
Ashenden,  424,  674. 

20.  Construction  —  Legacies  to  class — 
Ascertainment  of  class  —  Period  of 
distribution:  Re  Archer,  510;  7  O. 
L.  R.  491. 

21.  Construction — Life   estate  —  Remain- 

der— Power  of  disposition  given  to 
life  tenant  by  codicil — "  Dispose  and 
deal  with"  —  Enlargement  of  bene- 
ficial interest:  Re  Armstrong,  627. 
798. 

22.  Construction  —  "Money"  —  Resid- 
uary personal  property  —  Pecuniary 
legacies  —  Insufficiency  of  personal 
estate  —  Resort  to  residuary  real 
estate:  Re  Bailey,  20;  6  O.  L.  R. 
688. 

23.  Construction — Residuary    bequest    — 

Distribution  among  legatees  in  pro- 
portion to  their  legacies  —  Legatees 
of  income  —  Interest  —  Subscription 
to  charity:  Re  Sloane,  848.  , 

24.  Construction  —  Residuary  bequest  — 

"Remaining  children"  —  "Other" 
or  "  surviving  "  children  —  Grand- 
children— Period  of  ascertainment  of 
class :   Re  Garner,  584. 

25.  Construction  —  Specific    bequests  of 

shares — Change  in  shares  by  statute 
— Rights  of  legatees:  Re  Thompson, 
627. 

26.  Defective  execution  —  Witnesses  not 
present  —  Testimony  of  witnesses  — 
Refusal  to  establish  will — Prepara- 
tion by  beneficiary — Suspicious  cir- 
cumstances: Connell  v.  Connell,  35. 

27.  Devise — Identity   ofl   devisee — Extrin- 

sic evidence  —  Issue :  Re  Robinson, 
304. 

28.  Devise  to  wife — Statement  that  prop- 

erty of  wife  used  by  testator — Elec- 
tion— Intention  of  testator :  Mutch- 
mor   V.   Mutchmor,   309,  931. 

29.  Execution — Testamentary    capacity — 

Instructions  for  will :  Ryan  v.  Har- 
rington,  085. 
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30.  Construction  —  Gift  to  "  aforemen- 
tioned children,"  their  heirs  or  as- 
signR  —  Child  of  daughter  deceased 
at  date  of  will :  Re  Ross,  154, 

See  Contract,  14 — Costs,  2 — ^Lunatic,  2 
— Partition,  1. 

WINDING-UP. 
See  Company,  2,  5-13. 

WORK  AND  luABOUR. 
See  Contract,  17 — Pleading,  5. 

WORKMEN'S  COMPENSATION  ACT. 

See   Appeal    to    Court   of   Appeal,   3 — 
Master  and  Servant. 

WRIT  OB^   SUMMONS. 

1.  Service  out  of  jurisdiction — Cause  of 
action  —  Alimony  —  Support       of 


children  —  Creditor  —  Fraudulent 
conveyance  —  Action  to  set  aside  — 
Parties  —  Grantor — Action  for  ali- 
mony in  another  Province — Stay  of 
proceedings  on  claim  for  alimony  in 
Ontario :  Eames  v.  Eames,  42,  65, 
351,  377,  409. 

2.  Service  out  of  jurisdiction — Cause   of 

action — Rule  1(52 — ^Discretion  to  re- 
mit plaintiff  to  Court  of  defendant's 
country — Exercise  t)f  —  Grounds  — 
Necessary  parties — Real  issue  in  ac- 
tion —  Burden  of  proof :  Postleth- 
waite  V.  McWhinney,  441,  591,  6JHi. 

3.  Service  out   of  the  jurisdiction — Con- 

tract—  Breach  —  Fire  insurance  — 
Conditional  appearance  —  Under- 
taking to  prove  cause  of  action — 
Rule  162  (e) — Insurance  Act,  sec. 
143 :  Burson  v.  German  Union  Ins. 
Co.,  372. 
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WEEKLY  COURT. 

ee  solicitors. 

Solicitor — Bill  of  Costs — Delivery  of  Unsigned  Bill — Clients 
Obtaining  Order  for  Delivery  and  Taxation  of  Bill — 
Delivery  of  New  Bill  pursuant  to  Order — Solicitors  not 
Bound  by  First  Bill. 

Appeal  by  clients  from  taxation  of  solicitors^  bill  of  costs 
incurred  in  action  of  Lewis  v.  T'empster. 

The  solicitors  sent  a  bill  to  the  clients  with  a  cheque  for 
the  amount  recovered  in  the  action  less  the  amount  of  the 
bill.    The  biU  was  not  signed. 

The  clients  obtained  an  order  for  delivery  and  taxation 
of  a  bill,  which  order  recited  that  an  unsigned  bill  had  been 
delivered. 

The  bill  delivered  pursuant  to  the  order  contained  items 
not  included  in  the  former  bill,  and  the  charges  wore  in  some 
cases  larger  than  in  that  bill. 

Upon  the  taxation  the  clients  objected  to  anything  more 
being  allowed  on  taxation  in  respect  of  any  item  appearing 
in  the  new  bill  than  was  charged  in  respect  of  it  in  the  jBrst 
bill,  and  to  the  allowance  of  any  items  not  appearing  in  the 
first  bill,  but  the  taxing  oflBcer  overruled  the  objection  and 
proceeded  to  tax  the  bill  in  the  same  way  as  he  would  have 
done  had  the  previous  bill  not  been  delivered. 

The  appeal  was  from  that  ruling. 

T.  Hislop,  for  appellants. 

W.  E.  Middleton,  for  the  solicitors. 

Meredith,  C.J.  .  .  .  The  general  rule  is  .  .  . 
that  where  a  bill  which  is  not  a  conditional  one  is  delivered,  it 
cannot  be  withdrawn  or  a  fresh  bill  substituted  unless  by 
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special  leave,  on  the  solicitor  shewing  special  circumstances, 
which  according  to  Jessel,  M.R.,  must  be  tlie  ordinary  equit- 
able grounds  of  fraud,  mistake,  or  accident :  Re  Holroyde  and 
Smith,  29  W.  E.  599. 

This  general  rule  is,  of  course,  also  subject  to  another 
exception,  i.e.,  that  the  bill  which  has  been  delivered  may  be 
withdrawn  or  altered  where  the  client  consents  to  that  being 
done. 

What  happened  in  this  case  amounted,  in  my  opinion,  to 
a  consent  by  the  clients  to  the  solicitors  withdrawing  the  bill 
wliich  Uiey  had  delivered  and  substituting  for  it  a  new  one. 
The  clients  might  have  had  the  bill  which  was  first  delivered, 
though  it  was  not  signed,  subjected  to  taxation.  That  they 
did  not  choo«?e  to  do,  but  procured  an  order  which  not  only 
enabled  but  required  the  solicitors  to  deliver  a  new  bill. 

Had  they  taken  the  other  course,  it  may  be  that  the  soli- 
citors would  have  applied  for  and  made  out  a  ease  for  grant- 
ing them  leave  to  amend  tlie  first  bill.  What  the  clients  did 
w^as,  I  think,  in  effect  to  consent  to  treat  matters  as  if  no  bill 
had  been  delivered  and  to  allow  the  solicitors  to  deliver  a  new 
bill;  and  it  is  unreasonable  for  them  now  to  endeavour  to 
recede  from  that  position,  especially  as  the  amounts  which 
have  been  allowed  on  taxation  in  respect  of  the  items  wliich 
are  in  dispute  are  no  more  than  the  solicitors  were  fairly 
entitled  to.     .     . 

Appeal  dismissed  with  costs. 


MacMahox,  J.  January  2nd,  1904. 

TRIAL. 

BEATTY  V.  DICKSOX. 

DICK  SOX  V.  BEATTY. 

Partnership — Death  of  Partner  —  Covtinuaiioti  of  fhtsiness 
by  Executors — Sale  of  Business  and  Stock  in  Parcels — 
Bights  of  Purchasers — Use  of  Firm  Xante — Goodwill — 
"  Business/' 

The  first  action  was  brought  by  Margaret  Beatty  and  A. 
Beattv  &  Co.  against  Robert  Dickson  for  a  declaration  that 
plaintiffs  were  entitled  to  carrv  on  business  as  merchants  at 
Stratford  and  St.  Mary's  under  the  firm  name  of  A.  Beatty 
&  Co.  and  for  an  injunction  restraining  defendant  from 
carrying  on  business  under  the  name  of  A.  Beattv  c^^  Co.  at 
Stratford  or  St.  ^Mary's  or  Thedford,  and  for  a  declaration 
that  defendant  purchased  a  store  at  St.  "Mary's  for  the  fimi 
of  A.  Beatty  &  Co.,  and  that  he  was  not  entitliHl  to  hold  it 
as  his  own. 


The  second  action  was  brought  by  Eobert  Dickson  against 
ilargaret  Beatty  and  John  J.  llislop  to  restrain  the  defen- 
dants from  carrying  on  business  at  Stratford  or  St.  Mary's 
under  the  name  of  A.  Beatty  &  Co.  and  from  advertising  in 
that  name,  and  for  a  declaration  that  plaintiff  was  entitled 
to  use  the  name  at  St.  Mary's  and  Thedford,  and  for  reforma- 
tion of  a  contract.  * 

Margaret  Beatty  was  the  widow  of  Alexander  Beatty, 
who  until  1870  carried  on  business  as  a  general  merchant 
and  grocer  at  St  Mary^s  and  Thedford.  In  1870  Beatty  took 
Robert  Dickson  into  partnership,  the  firm  being  called  A. 
Beatty  &  Co.  The  whole  capital  was  contributed  by  Beatty, 
but  Dickson  was  to  receive  ten  per  cent,  of  the  net  profits,  of 
which  he  was  not  to  draw  more  than  $400  a  year,  the  balance 
of  his  share  to  remain  as  part  of  the  capital  of  the  business. 
In  187()  the  partnership  was  renewed  for  five  years,  the  busi- 
ness to  ha  carried  on  at  St.  Mary's  and  Thedford  and  at  any 
other  place  at  which  the  partners  might  establish  a  store. 
The  capital  of  the  firm  then  consistwl  of  $49,;jO().  of  which 
Dickson's  share  was  $2,300.  The  business  wa^  carried  on 
down  to  the  death  of  Beatty  on  2'3Td  April,  1888.  He  left  a 
will  by  which  h^*  appointed  Margaret  Beatty,  Kobert  Dickson, 
and  James  Seh later  executors,  and  directed  that  his  interest 
in  the  business  of  A.  Beatty  &  Co.  was  to  remain  in  the 
business  in  the  discretion  of  the  executors,  and  that  the 
management  of  the  business  was  to  be  entirely  in  the  hands 
of  Dickson.  The  executors  were  given  power  to  sell  the 
whole  or  any  part  of  the  business  and  the  real  estate  at  any 
time,  and  Dickson  was  to  have  the  right  to  purcliase  the 
business.  The  executors  were  to  pay  Alargaret  Beatty  out  of 
the  profits  of  the  interest  of  the  deceased  in  the  business 
$2,500,  and  the  residue  of  the  estate  was  to  remain  in  the 
hands  of  the  executors  for  investment  in  the  name  of  Mar- 
garet Beatty,  and  after  tlie  investment,  it  was  to  become  her 
absolute  property. 

On  11th  May,  1888,  ^largaret  Beatty,  Dickson,  and 
Seh  later  signed  a  declaration,  which  was  filed  in  the  registry 
oflSce,  to  the  effect  that  the  business  at  St.  Mary's  was  carried 
on  by  them  under  the  firm  name  of  A.  Beatty  &  Co. 

In  addition  to  the  store  at  St.  ^lary^s,  the  executors  com- 
menced in  1888  to  carrv^  on  a  grocery  store  in  Stratford  un- 
der the  name  of  A.  Beatty  &  Co.,  of  which  store  John  J. 
Hislop  was  the  manager;  and  on  1st  May,  1890,  Dickson,  on 
])ehalf  of  A.  Beatty  &  Co.,  entered  into  an  agreement  with 
Hislop,  which,  amongst  other  things,  contained  a  proviso 
that  Hislop  should  have  the  privilege  of  Iniying  out  the 
Stratford  business.  ' 


A  fire  tcx)k  place  in  the  principal  St.  Mary's  store  in  May, 
1903,  after  which  the  owner  refused  to  rebuild,  and  Dickson 
purchased  the  land  in  his  own  name  and  proceeded  to  erect 
a  large  store  thereon. 

In  August,  1903,  it  was  decided  to  wind  up  the  business 
of  A.  Beatty  &  Co.,  and  an  advertisement  was  prepared  by 
Mr.  Haretone,  the  solicitor  for  the  Beatty  estate,  shewing  the 
class  of  goods  in  the  stores  at  St.  Mary's,  Stratford,  and 
'i  liedf  ord,  which  were  to  be  sold  by  tender,  together  with  the 
g(;odwill  of  the  business  at  each  store;  and  tenders  were  in- 
\'ited  for  the  estate  en  bloc  or  for  one  or  more  of  the  shops. 

On  26th  August,  1903,  negotiations  were  concluded  for  a 
sale  to  Hislop  at  $22,000  of  th^'  Stratford  business,  the  build- 
ing in  which  it  was  carried  on,  the  grocery  business  at  St. 
Mary's,  and  the  stock  of  groceries  stored  there.  The  Strat- 
ford business  when  handed  orer  to  Hislop  included  the  in- 
voices, letter  heads,  etc.,  connected  with  the  business  of  X. 
Beattv  &  Co. 

On  the  same  day  that  Hislop  became  the  purchaser,  he 
entered  into  a  partnership  agreement  with  Margaret  Beatty 
to  carry  on  the  Stratford  and  St.  Mary's  business  under  the 
name  of  A.  Beatty  &  Co. 

J.  P.  Mabee,  K.C.,  for  Margaret  Eoattv  ajid  John  J. 
Hislop. 

W.  Proudfoot,  K.C.,  for  Eobert  Dickson. 

MacMahox,  J.  (after  setting  out  the  facts  at  length)  : — 
I  find  that  the  goodwill  of  the  Stratford  business  passed  to 
Hislop  under  his  purchase,  and  that  he  is  entitled  to  use 
the  name  of  A.  Beatty  &  Co.  in  connexion  therewith.  The 
goodwill  of  the  branch  ('^Oak  Hall")  store  at  St.  Mary's 
passed  to  Hislop,  but  the  firm  name  of  A.  Beatty  &  Co.  was 
never  used  in  connexion  therewith,  and  therefore  he  is  not 
entitled  to  the  use  of  that  firm  name  for  that  business. 

After  the  sale  to  Hislop  was  carried  out,  it  was  concluded 
to  sell  the  remaining  stocks  by  public  auction  at  Toronto, 
and  thcf  word  "  goodwill "  was  eliminated  from  the  advertise- 
ment. 

After  this  conclusion  was  reached,  negotiations  were 
opened  between  Margaret  Beatty  and  James  Schlater  with 
Dickson  for  a  sale  to  the  latter  of  the  St.  Mary's  drv  goods 
business,  and  the  general  store  at  Thedford;  and  on  10th 
September  a  sale  took  place  to  him  of  the  dry  sroods  *T)usi- 
nops"  at  St.  ilarv's,  and  that  at  Thedford.     .     .     . 


Counsel  for  Dickson  contended  that  on  the  death*  of  Alex- 
ander Beatty,  in  1888,  Dickson  became  by  right  of  survivor- 
ship entitled  to  the  goodwill  of  the  business.  That,  however, 
is  not  the  law  since  Wedderbum  v.  Wedderbum,  22  Bcav. 
at  p.  104.  On  a  sale  of  the  goodwill  the  executors  of  a  de- 
ceased partner  would  be  entitled  with  the  surviving  partner 
to  share  in  that  asset  in  proportion  to  their  respective  inter- 
ests in  the  partnership  business.  And  when  Alexander  Beatty 
by  his  will  directed  that  his  interest  in  the  business  of  A. 
Beatty  &  Co.  was,  in  the  discretion  of  the  executors,  to  re- 
main in  the  business  under  the  management  of  Dickson,  this 
virtually  constituted  a  continuation  of  the  former  businesis, 
the  executors  merely  joining  in  the  declaration  as  to  the 
charge  in  the  partnership  as  trustees  of  the  estate.  .  .  . 
The  executors  had  not  the  exclusive  right  to  decide  the  ques- 
tion as  to  whether  or  not  the  goodwill  should  be  sold  with 
the  stocks.  The  goodwill  was  a  most  important  asset  of  the 
partnership,  and  Dickson  could  have  insist^jd  on  its  beintr 
sold  as  part  of  the  assets  of  the  firm:  In  re  David  and 
Matthews,  [1899]  1  Ch.  378;  Jennings  v.  Jennings,  [1898] 
1  Ch.  378.  .  .  The  word  "  business  '^  was  put  in  the  agree- 
ment because  it  represented  what  Mrs.  Beatty  said  she  was 
willing:  to  sell,  namely,  the  goodwill,  together  with  the  right 
to  use  the  firm  name,  and  that  is  what  Dickson  supposed  he 
was  buying. 

[In  re  Lea's  Hotel  Co.,  [1902]  1  Ch.  332,  Lindley  on 
Partnership,  6th  ed.,  p.  447,  Churton  v.  Douglas,  Johns,  174, 
and  Le\7  v.  Walker,  10  Ch.  D.  436,  referred  to.] 

Judgment  for  Dickson  in  the  second  action  declaring 
that  he  is  entitled  to  carry  on  the  general  dry  goods  business 
at  St.  Mary^s  and  a  general  store  at  Thedford  under  the 
name  of  A.  Beatty  &  Co.  Margraret  Dickson  and  Jolm  J. 
Hislop  are  not  entitled  to  carry  on,  and  are  perpetually  en- 
joined from  carr^dng  on,  business  at  St.  Mary's  under  the 
name  of  A.  Beatty  &  Co.,  and  their  counterclaim  is  dismissed ; 
they  to  pay  Dickson  the  costs  of  the  second  action. 

Judgment  for  Margaret  Beatty  and  John  J.  Hislop  in  the 
firj«t  action  declaring  that  the  goodwill  of  the  Stratford  busi- 
net?8,  together  with  the  rigrht  to  use  the  firm  name  of  A. 
Beatty  &  Co.,  passed  to  John  J.  Hislop,  and  that  they  are 
entitled  to  use  the  firm  name.  Dickson  to  pay  the  costs  of 
the  first  action,  less  the  costs  of  and  incident  to  the  injunc- 
tion motion. 


Meredith,  C.J.  Januaky  2nd,  1904. 

TRIAL. 

VASSAB  V.  BROWN. 

FINN  V.  BKOWN. 

Way — Non-repair — Injury  to  Travellers — Excavation — Want 
of  Guard  —  Construction  of  Public  Work  —  Liability  of 
Contractors  —  Liability  of  Municipality  —  Negligence  — 
Dangerous  Place  —  Want  of  Warning  —  Contributory 
Neg  ligence — Cos  ts. 

Actions  to  recover  damages  for  injuries  which  plaintiffs 
sustained  on  the  night  of  22nd  January,  1903,  owing,  as  they 
alleged,  to  an  excavation  in  the  centre  of  a  public  highway 
in  the  township  of  Thorah,  into  which  plaintiff  Vassar,  and 
his  com])anion  plaintiff  Finn,  in  returning  from  Beaverton  to 
Kirkfiekl,  where  they  lived,  in  a  cutter  drawn  by  a  pair  of 
horses  l>eJongin^  to  Vassar,  who  was  driving,  were  pre- 
cipitated. Both  plaintiffs  were  injured,  and  so  was  one  of 
the  horses,  as  well  as  the  cutter  and  hamees. 

The  action  was  brought  as  against  defendants  Brown  and 
Aylmer,  who  were  contractors  for  the  construction  of  a  sec- 
tion of  the  Trent  Valley  Canal,  under  the  ^linister  of  Pub- 
lic Works  for  Canaxla,  for  negligence  and  breach  of  duty  in 
failing  sufficiently  to  guard  the  excavation  so  as  to  prevent 
travellers  upon  the  highway  from  driving  into  it,  and  in  not 
putting  up  and  maintaining  anvthinsr  to  warn  them  that 
they  were  approaching  a  place  of  danger. 

The  corporation  of  the  township  of  Thorah  were  also  made 
defendants,  and  charged  with  a  breach  of  their  statutory  duty 
to  keep  the  highway  in  repair. 

A.  B.  Aylesworth,  K.C.,  and  L.  V.  O'Connor,  Lindsay, 
for  plaintiffs. 

F.  A.  Anglin,  K.C.,  and  M.  H.  Roach,  Beaverton,  for  de- 
fendants Brown  and  Aylmer. 

R.  J.  McLaughlin,  K.C.,  and  F.  D.  Moore,  Lindsay,  for 
defendant  municipal  corporation. 

Meredith,  C.J. — It  was  not  disputed  that  the  defendants 
Brown  and  Aylmer,  acting  under  the  authority  of  the  Min- 
ister, had  the  right  temporarily  to  divert  th«  public  highway 
for  the  purpose  of  doing  the  work  they  had  contracted  to  do, 
they  providing  another  road  in  lieu  of  the  part  that  had  been 
stopped  up,  and  properly  safeguarding  the  travelling  public 
from  the  danger  incident  to  the  changed  condition  of  things. 


The  excavation  had  been  made  for  one  of  the  piers  of  a 
bridge  which  was  to  be  built  over  the  canal  in  the  line  of 
the  public  highway,  and  it  was  so  constructed  and  of  such 
a  depth  that  if  unguarded  it  was  a  serious  source  of  danger 
to  the  travelling  public. 

There  was  a  conflict  of  testimony  as  to  whether  at  the 
time  of  the  accident  there  existed,  a  few  feet  south  of  the 
excavation,  a  fence  or  guard  running  across  the  whole  travel- 
led road  sufficient  to  keep  horses  driven  with  reasonable  care 
and  at  a  reasonable  rate  of  speed  from  getting  into  the  ex- 
cavation, and  which,  according  to  the  contention  of  the  de- 
fendants Brown  and  Aylmer,  would  have  prevented  the  plain- 
tiffs, who  were  travelling  northward,  from  getting  into  it, 
unless  they  had  been  proceeding  recklessly  and  driving  with^ 
out  care  and  at  an  immoderate  rate. 

There  was  admittedly  no  light  put  up  at  either  end  of  the 
^•'diverted  road^'  or  elsewhere  to  warn  persons  travelling 
upon  the  highway  of  danger,  or  to  indicate  to  them  where 
they  should  leave  the  original  highwav  in  order  to  pass  around 
the  works,  and  indeed  there  was,  though  this  was  not  ad- 
mitted, nothinfir  to  arrest  the  attention  of  the  traveller  or  to 
warn  him  that  he  might  not  safelv  continue  his  journey 
along  the  original  highwav.  A  light  had  at  one  time  been 
kept  up,  but  it  had  been  diK?ontinued  by  the  employee  of 
the  defendants  Brown  and  Aylmer  whose  duty  it  was  to  put 
ii  up,  because,  as  he  said,  after  the  snow  had  fallen,  which 
was  some  time  before  the  accident,  it  was  in  his  opinion  no 
longer  necessary,  and  it  was  also  urged  that  the  condition 
cf  the  locality  at  the  point  where  the  diversion  existed,  with 
its  mounds  of  excavated  earth  and  material  for  the  bridge 
lying  there,  was  sufficient  to  arrest  the  attention  of  any  one 
who  was  paying  the  least  heed  to  what  he  was  doing  or  where 
ho  was  goinff,  and  it  was  also  urged  that  the  diversion  formed 
with  the  original  highway  a  continuous  well  beaten  road 
which  horses  would  naturally  follow  without  any  direction 
from  their  driver,  and  that  the  plaintiff  Vassar,  in  proceed- 
ino^  as  he  did,  must  either  have  been  incapacitated  by  drink 
from  knowing  what  he  was  doing,  or  recklessly  careless  as  to 
what  he  did  or  where  he  went,  and  further  that  this  was 
evidenced,  by  the  tracks,  which  indicated  that  the  horses  had 
taken  the  curve  at  the  diversion  and  followed  along  it  for 
some  distance,  when  they  were  pulled  off  the  safe  course  in 
which  they  were  going  back  to  the  original  highway  and 
straight  on  to  the  excavation. 

It  was  further  contended  that,  in  addition  to  all  this,  in 
proceeding  from  where  the  horses  had  been  turned  off,  the 
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plaintiflE  Vassar  had  driven  on  to  what,  had  he  not  been  in 
the  condition  juflt  referred  to,  would  have  indicated  to  hini,, 
and  would  certainly  have  indicated  to  a  sober  man  driving 
with  reasonable  care,  that  he  was  "  oflE "  the  travelled  way — 
that  sudi  a  man  would  have  at  once  recognized  that  he  was 
passing  through  unbeaten  snow  varying  in  depth  from  four 
to  eighteen  inches  until  the  fence. was  reached,  and  that  all 
else  having  failed  the  fence  would  have  stopped  him  in  his 
course  and  prevented  the  accident ;  and  it  was  urged  that  all 
the  circumstances  indicated  that  the  horses  had  been  driven 
without  any  care  or  attention  on  the  part  of  the  driver  as  to 
where  they  were  going  and  with  recklessness  into  the  fence^ 
and  had  carried  it  awav  with  them,  with  the  result  that  the 
horses,  men,  and  vehicle  went  down  into  the  excavation. 

I  have  come  to  the  conclusion  that  the  defendants  Brown 
and  Aylmer  were  guilty  of  negligence  in  leaving  the  excavation 
insufficiently  guarded,  and  in  not  providing  a  light  or  other 
warning  to  indicate  to  travellers  that  they  were  approaching 
or  had  reached  a  place  of  danger;  that  that  negligence  was 
the  cause  of  the  accident;  and  that  neither  of  the  plaintiffs 
was  guilty  of  contributory  negligence.     .     .     . 

Judgment  against  defendants  Brown  and  Aylmer  in  the 
Vassar  case  for  $400  with  co-">ts,  and  in  the  Finn  case  for 
$1,400  with  costs. 

The  action  as  against  the  municipality  must  be  dismissed, 
as  they  are  protected  by  sec.  611  of  the  Municipal  Act  from 
liability  for  the  acts  and  omissions  of  their  co-defendants. 
.  .  .  Though  the  municipality  were  under  no  legal  lia- 
bility for  the  condition  of  thin^  which  existed  and  which 
was,  I  think,  a  menace  to  the  lives  and  limbs  of  some  at  least 
of  those  travelling  upon  the  highway,  nor  under  a  legal  obli- 
gation to  endeavour  to  have  that  condition  remedied,  they 
owed  a  moral  duty  to  the  public  to  do  the  latter  at  least, 
and  they  entirely  failed  to  discharge  that  dutv.  It  is  not, 
however,  my  province  to  enforce  merely  moral  obligations  or 
to  penalize  this  municipalitv  by  refusing  to  award  them  the 
costs  which  ordinarily  follow  as  the  result  of  success  in  liti- 
gation, because  they  have  not  fulfilled  what  I  deem  to  hive 
been  an  obligation  of  that  character. 

The  actions  must,  therefore,  be  dismissed  as  to  the  de- 
fendant municipality  with  costfl.  and  there  will  be  no  costs 
as  between  them  and  their  co-defendants. 


Meredith,  C.J.  January  2nd,  1904. 

TRIAL. 

LANGLEY  v.  KAHXERT. 

Bankruptcy  and  Insolvency — Goods  in  Possession  of  InsoU 
vent — Agreement  with  Owner — Option  of  Purchase — Sale 
or  Agency  far  Sale — Bills  of  Sale  Act. 

The  plaintiff  sued  as  the  statutory^  assignee  of  the  Richard 
Simpson  Company,  Limited, — ^the  action  being  for  the  bene- 
fit of  tlie  Gendron  Manufacturing  Company  of  Ontario, 
creditors, — for  the  return  of  certain  frooda  which  were  in 
the  possession  of  defendant,  and  it  was  alleged  were  the 
property  of  the  Simpson  Company,  and  passed  by  the  assign- 
ment to  plaintiff,  and  there  was  an  alternative  claim  for 
damages  for  the  wrongful  conversion  of  the  goods  by  defend- 
ant. 

W.  R.  Smyth,  for  plaintiff. 

F.  A.  Anglin,  K.C.,  for  defendant. 

Meredith^  C.J. — The  first  question  to  be  detennined  is 
as  to  what  was  the  legal  effect  of  the  arrangement  between 
the  defendant  and  the  Simpson  Company  in  accordance  with 
which  the  ^oods  were  delivered  to  the  company. 

The  arrangement  was  that  the  Simpson  Company  might 
sell  the  whole  or  any  part  of  the  goods  to  wnomsoever  they 
chose,  and  for  such  price  and  on  such  terms  as  they  might 
see  fit;  but  they  were,  whenever  a  gale  was  made,  to  pay  in 
cash  to  defendant  the  price  of  the  article  sold,  according 
to  a  price  list  which  was  furnished  to  them  by  the  defendant 
when  the  goods  were  from  time  to  time  delivered  to  the 
Simpson  Company.  The  company  had  also  the  right,  accord- 
ing to  the  testimony  of  the  defendant  himself.  Whether  they 
had  made  a  sale  or  not,  to  become  the  owners  of  the  whole 
or  any  part  of  the  goods  at  the  prices  named  in  the  list, 
and  they  had  also  the  right  at  any  time  to  return  the  whole 
or  any  of  the  goods  which  remained  imsold. 

It  was  contended  by  counsel  for  the  plaintiff  that,  on  thi:* 
state  of  facts,  the  relation  existing  between  the  defendant 
and  the  Simpson  Company  was  not  that  of  principal  and 
agent,  which  the  defendant's  counsel  contended  it  was,  but 
of  vendor  and  purchaser,  and  that,  even  if  that  relation  was 
not  created  immediately  upon  the  delivery  of  the  goods  to 
the  Simpson  Company,  the  transaction  involved  an  agreement 
for  the  future  sale  to  them,  if  they  elected  to  buy,  of  the 
goods,  and  was  therefore  void  as  against  the  plaintiff  under 
the  provisions  of  sec.  41  of  the  Bills  of  Sale  and  Chattel  l^Iort- 
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gages  Act,  R.  S.  0.  ch.  148,  the  agreement  not  having  been 
in  writing  and  filed,  as  required  by  sub-sec.  2  of  that  section, 
as  in  fact  it  was  not 

In  support  of  the  first  contention  counsel  for  plaintiff  re- 
lied upon  Ex  p.  White,  L.  E.  6  Ch,  397,  aifijmed  by  the 
House  of  Lords,  sub  nom.  Towle  v.  White,  21  W.  R.  465,  29 
L.  T.  N.  S.  78.  [Review  of  that  case  and  reference  to  Ex  p. 
Bright,  10  Ch.  D.  at  p.  572 ;  Leake  on  Contracts,  3rd  ed.,  p. 
441;  Addison  on  Contracts,  10th  ed.,  p.  877;  Beniamin  on 
Sales,  7th  Am.  ed.,  p.  3 ;  Nutter  v.  Wheeler,  2  Lowell  34G ; 
In  re  Linforth  Kellogg  &  Co.,  4  Sawyer  370;  Meldrum  v. 
Snow,  9  Pick.  440;  Braunn  v.  Keally,  146  Pa.  St.  519.] 

The  effect  of  the  decision  in  Ex  p.  White,  as  1  under- 
stand it,  was  to  hold  that  ever}^  sale  made  by  the  consignee 
practically  involved  two  transactions,  the  first  a  purchase  by 
him  of  the  goods  sold  at  the  price  which  he  had  agreed  to  pay 
for  them,  when  sold,  and  the  second  a  re-sale  by  him  to  the 
person  who  bought  at  the  price  which  the  latter  agreed  to  pay 
for  them;  and  that  the  purchaser  was  his  debtor  for  the 
latter  pric^,  and  he  the  debtor  of  the  consignor  for  the  price 
he  had  agreed  to  pay  for  the  goods  when  sold. 

If  I  am  rip^ht  in  this  view,  which  seems  to  accord  with 
that  of  the  text  writers  and  Judges  whose  opinions  upon  the 
case  I  have  quoted,  nothing  was  decided  as  to  the  relation 
which  existed  betwet^n  the  consignor  and  consignee  as  to  the 
unsold  goods,  and  I  am  therefore  untrammelled  by  that 
decision,  and  free  to  form  my  own  conclusion  as  to  what  was 
tlie  relation  betwe^^n  the  defendant  and  the  Simpson  Com- 
pany ns  to  the  goods  in  question,  which  were  unsold  goods, 
and  that  conclusion  is  that  these  goods  were  not  at  the  time 
of  the  assignment  the  property  of  the  Simpson  Company, 
but  were  in  their  possession  either  as  bailees  or  agents  of  the 
defendant,  with  the  right,  if  and  when  they  elected  to  buy, 
to  become  the  purchasers  of  the  w^hole  or  any  of  them  at  the 
prices  mentioned  in  the  price  list. 

Havinor  come  to  that  conclusion,  it  remains  to  be  consid- 
ered whether  the  right  of  the  defendant  to  the  goods  in 
question,  which  otherwise  would  appear  to  be  undoubted,  is 
affected  by  the  provisions  of  sec.  41  of  the  Bills  of  Sale  and 
Chattel  Mortgages  Act.     .     .     . 

If  the  provision  is  applicable,  it  is  clear  that  the  plaintiff 
is  a  jDerson  against  whom  the  provision  as  to  ownership  is 
void,  and  as  to  whom  the  sale  or  transfer  is  to  be  deemed 
to  have  been  absolute:  sec.  38. 

The  lansfuaffe  of  the  section  points,  I  think,  to  a  present 
sale  or  transfer,  and  not  to  a  deliven'^  to  an  agent,  with  the 
right  to  him,  if  he  so  elects  afterwards,  to  become  the  pur- 
chaser, even  though  the  price  to  be  paid,  in  case  the  election 
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is  made,  is  fixed  beforehand.  .  .  The  provision  is  in  pari 
materia  with  the  Act  respecting  Conditional  Sales  of  Chat- 
tels, K.  S.  0.  ch.  149.  .  .  It  has  been  held  in  Mason  v. 
Lindsay,  4  0.  L.  R.  365,  that  the  Conditional  Sales  Act  does 
not  apply  where  the  bailee  of  the  ^oods  is  not  by  the  agree- 
ment under  which  they  are  in  his  possession  bound,  but  has 
merely  an  option  to  purchase,  and  lias  not  exercised  the  op- 
tion. 

Tlie  reasoning  which  led  to  that  decision  should  be  ap- 
plied in  construing;,  sec.  41.     .     .     . 

The  only  way  in  which  full  effect  can  be  given  to  all  tlie 
words  of  the  section — ^which,  I  may  sav  in  passing,  is  very 
badly  drawn — is  to  treat  it  .  .  as  referring  to  sales, 
or  to  transfers  in  the  nature  of  sales,  by  which  the  possession 
is  to  pass  presently  but  not  the  property  in  the  merchandise 
imtil  the  agreed  price  or  consideration  is  paid  or  satis- 
fied.    ..     . 

The  word  "  transfer  ^'  is  not,  I  think,  to  be  read  as  mean- 
ing merely  '^  delivery,"  but,  as  it  is  defined  in  Bouvier's  Law 
Dictionary,  "  the  act  bv  which  the  owner  of  a  thine:  delivers 
it  to  another  person  with  the  intent  of  passing  the  right  he 
has  in  it  to  the  latter." 

For  these  reasons  I  must  hold  that  the  defendant  was  the 
o\»Tier  of  the  goods  in  question  at  the  time  of  the  assignment, 
and  that  they  did  not  pass  by  it  to  plaintiff,  whose  action 
therefore  fails  and  must  be  dismissed  with  costs. 


jAxrARY  2nd,  1904. 

DIVISIONAL  COURT. 

VAXLUVEX  V.  SCOTT. 

FTushand  and  Wife — Creditor  of  ITushand  TaHng  Security 
from   Wife — Independent  Advice — Onus. 

Appeal  bv  plaintiff  from  judgment  of  County  Court  of 
Lennox  and  Addina^ton  dismissing  the  acfion  as  asrainst  de- 
fendant Cornelia  Scott.  The  action  was  brought  upon  the 
covenant  for  payment  contained  in  a  mortgage  of  land  sold 
by  plaintiff  to  the  other  defendant,  the  husband  of  Cornelia 
Scott.  By  the  bargain  made  between  plaintiff  and  the  hus- 
band, the  wife  was  to  join  in  the  mortgage  grven  for  part  of 
the  purchase  money  as  a  mortgagor  and  covenantor,  and  the 
instrument  was  executeil  accordingly.  Cornelia  Scott's  do- 
fence  was  that  she  executed  the  instrument  under  the  belief 
that  she  was  merely  barring  her  dower. 

A.  B.  Avlesworth,  K.C.,  for  plaintiff. 

H.  L.  Drayton,  for  defendant  Cornelia  Scott. 
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The  following  authorities  were  referred  to:  Moffatt  v 
Merchants  Bank,  11  S.  C.  R.  46;  Bainbrigge  v.  Browne,  18 
Ch.  D.  188;  Kempson  v.  A^hbee,  L.  R.  10  Ch.  15;  Cdbbett  v. 
Brock,  20  Beav.  524;  National  Provincial  Bank  of  England 
V.  Jackson,  33  Ch.  D.  1;  May  on  Fraudulent  Conveyances,. 
BL  ed.,  p.  512. 

The  iudgment  of  the  Court  (Meredith,  C.J.,  Falcon-^ 
BRIDGE,  C.J.),  was  delivered  by 

Falconbuidqe,  C.J. — The  learned  Judge  in  the  Court 
below  has  made  a  very  complete  findin^j:  of  facts  in  favour  of 
defendant  Corneija  Scott,  and  I  see  no  ground  on  the  evid- 
ence for  declaring  such  finding  to  be  incorrect.  The  result 
of  the  authorities  cited  at  the  foot  of  the  judgment  and  on 
the  argument  before  us,  seems  to  be  that,  on  this  state  of 
facts,  the  burthen  was  cast  on  plaintiff  at  least  of  taking  care 
that  defendant  Cornelia  Scott  had  independent  advice. 

The  appeal  will  be  dismissed  with  costs. 

Street,  J.  January  4tii,  1904. 

TRIAL. 

EMERSOX  v.  MELAXCTHOX  school  TRUSTEES. 

Pvhlic  Schools — Duty  of  Trmtees — Aciion  by  Teacher — In- 
jury  to  Health — Neglect  to  Employ  Caretaker — Waiver — 
Evidence — Cause  of  Illness — Costs. 

Action  by  Emma  Emerson,  a  public  school  teacher  era- 
ployed  in  Decemher,  1901,  by  defendants,  the  Board  of  Public 
School  Trustees  of  school  section  No.  4  of  the  township  of 
Melancthon,  in  the  county  of  Dufferin,  as  a  teacher  at  their 
school  for  the  year  beginning  6th  January,  1902,  to  recover 
$2,500  damages  for  injuries  caused  to  her  by  the  alleged  neg- 
lect by  defendants  of  their  duty  to  appoint  a  person  to  attend 
t )  the  heating  of  the  school  room.  Plaintiff  became  seriously 
ill,  and  charged  that  the  illness  was  caused  by  the  cold  awl 
(ifimpness  of  the  school  room  in  January,  1902.  Plaintiff 
rr-lied  upon  sec.  17,  sub-sec.  2,  of  the  Public  Schools  Act, 
which  provides  that  "it  shall  be  the  duty  of  the  board  of 
irustees  at  its  first  meeting  to  examine  the  school  house 
.  .  .  and  to  make  suitable  provision  for  lighting  fires  and 
keeping  the  school  house  and  premises  in  a  cleanly  and  sani- 
tary condition  by  appointing  some  person  for  that  purpose/' 
and  upon  sec.  9  of  the  public  school  regulations,  which  re- 
quires the  trustees  "  to  employ  a  caretaker,  whose  duty  it  shall 
be  to  sweep  the  floors  daily  and  wash  them  at  least  quarterly. 
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and  to  make  fires  one  hour  before  the  opening  of  school  from 
l?t  November  until  1st  May  in  each  year." 

Street,  J. — Plaintiff  herself  had  a  duty  cast  upon  her  by 
«ub-sec.  7  of  sec.  80  of  the  Act  to  give  assiduous  attention  to 
the  health  and  comfort  of  the  pupils,  and  to  the  cleanliness, 
temperature,  and  ventilation  of  the  school  rooms,  but  she  made 
no  complaint  to  any  one  of  the  temperature  of  this  school 
room,  and,  as  she  had  undertaken  with  the  trustees  to  provide 
a  boy  to  light  the  fires,  she  had  for  the  time  absolved  them, 
as  between  herself  and  them,  from  any  responsibility,  by  ac- 
cepting the  standing  custom  of  making  the  arrangement  her- 
selt ;  and  she  might  waive  the  performance  of  the  duty  by  the 
trustees  so  far  as  she  herself  was  concerned:  Broom^s  Legal 
Maxims,  7th  ed.,  pp.  51  et  seq.  Her  complaint  must,  there- 
fore, be  limited  to  the  consequences,  if  any,  flowing  from  the 
alleged  damp  condition  of  the  school  room  on  6th  January, 
arising  from  its  having  been  scrubbed  on  the  28th  December. 
There  is  very  little  positive  evidence  that  any  dampness  re- 
mained on  6th  January,  and  that  little  rests  upon  plaintiff's 
unsupported  statements.  There  was,  however,  no  connexion 
upon  which  a  verdict  in  her  favour  could  be  founded  between 
the  chill  of  which  she  complained  on  the  morning  of  6tli 
January  and  the  illness  which  came  on  on  9th  January.  In 
the  interval  she  had  appeared  to  others  to  be  perfectly  well, 
and  she  had  made  no  complaint  of  any  kind  either  as  to  the 
temperature  of  the  school  house  or  as  to  any  feeling  of  illness. 
There  were  during  these  three  or  four  days  several  other 
sources  from  which  her  illness  in  the  then  condition  of  her 
health  might  have  proceeded.  The  weather  was  cold;  she 
wore  no  india  rubbers  or  overshoes;  she  walked  backwards 
and  forwards  each  day  in  deep  snow;  she  complained  of  cold, 
if  not  wet,  feet;  she  was  out  driving  on  Monday  morning  and 
Monday  night;  and  she  spent  an  hour  or  more  on  Mondav 
evening  in  a  cold  church.  Any  one  or  more  of  these  might 
have  caused  the  chill  from  which  she  suffered;  and  it  is  not 
to  be  believed  that  a  chill,  sufficient  to  cause  so  severe  an 
illness,  happening  on  Monday  morning  and  hardly  noticed 
by  plaintiff  herself  at  the  time,  could  have  remained  dormant 
in  her  system  till  the  followins^  Thursday.  The  defendants, 
however,  had  disregarded  their  statutory  duty  to  employ  a 
caretaker  and  to  have  fires  lighted  an  hour  before  the  open- 
ing of  school — a  duty  owed  to  the  teacher,  the  pupils,  and 
their  parents — and  have  probably  narrowly  escaped  being 
made  liable  to  heavy  damages  by  neglecting  it.  Action  dis- 
Tnissed  without  costs. 
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Teetzel,  J.  January  4ti£^  1904:, 

TRIAL. 

MONRO  V.  TORONTO  R.  W.  CO. 

Partition — Lease  hy  Infant  Tenant  in  Common — Bepudior 
tion — Padition  by  Deed  among  Tenants  in  Common — 
Effect  as  to  Lessees — Ouster  —  Mesne  Profits — Waste, 
Commissive  and  Permissive  —  Reformation  of  Partition 
Deed — Counterclaim  —  Malicious  Combination — Breach 
of  Covenant. 

Action  by  Neville  Monro  to  recover  posjic^i^ion  of  lands 
conveyed  to  hira  in  severalty  by  his  brother  and  sister,  co- 
tenants  in  common,  and  for  a  declaration  that  the  partition 
was  binding  on  defendants,  or  in  the  alternative  for  a  parti- 
tion between  plaintiff  and  defendants,  and  for  a  declaration 
that  a  lease  to  defendants  made  by  plaintiff  when  an  infant 
is  not  binding  on  him,  and  for  mesne  profits.  The  property 
in  question,  called  "  Monro  Park,"  lies  east  of  the  city  of  To- 
ronto. The  lease  to  defendants  was  made  by  plaintiff's  father 
•George  Monro,  the  life  tenant,  and  his  brother  and  sister  and 
himself,  as  tenants  in  common  of  the  reversion,  for  a  term 
of  ten  years  from  the  1st  April.  1896.  Plaintiff  on  attain- 
ing his  majority  repudiated  the  lease,  and  brought  this  action. 
The  Court  of  Appeal  (5  0.  L.  R.  483,  2  0.  W.  R.  207,  revers- 
ing judgment  of  a  Divisional  Court,  4  0.  L.  R.  3G,  1  0.  W. 
R.  316),  ordered  a  new  trial  and  permitted  the  plaintiff's 
brother  and  sister  to  be  added  as  defendants,  which  had  been 
done. 

F.  Arnoldi,  K.C.,  for  plaintiff. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendant  company. 

I.  F.  Hellmuth,  K.C.,  and  S.  B.  Woods,  for  added  de- 
fendants. 

Teetzkl,  J . — As  the  lease  does  not  purport  on  its  face  to 
be  made  under  the  powers  given  by  the  Settled  Estates  Act, 
R.  S.  0.  1897  ch.  71,  sec.  42,  to  life  tenants,  and  as  it  is  ex- 
pressly declared  and  agreed  th*it  none  of  the  lessors  is  to  be 
liable  for  any  repudiation  of  th.^  lease  by  plaintiff,  the  inten- 
tion to  exercise  the  binding  power  conferred  by  the  Act  is 
negatived,  and,  as  a  lease  by  a  tenant  for  life,  it  would  be 
void  as  made  without  impeachment  of  waste,  and  is  not  bind- 
ing under  sec.  42.     Davies  v.  Davies,  38  Ch.  T).  499,  followed. 

On  the  question  of  ouster,  1  adopt  the  view  of  Street,  J. 
(4  0.  L.  R.  41-42,  1  0.  W.  R.  316),  where  substantially  the 
same  evidence  at  a  former  trial  was  before  the  Court,  that 
plaintiff  was  practically  excluded  by  defendant  company  from 
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any  use  he  could  possibly  make  of  the  property,  and  is  there- 
fore entitled  to  mesne  profits  since  he  became  of  age,  10th 
August,  1900,  and  these  profits  should  be  allowed  at  $300  a 
jear. 

Plaintiff  is  also  entitled  to  damages  for  active  or  com- 
missive waste  committed  by  defendant  company  in  tearing 
down  and  removing  the  barn  and  other  outbuildings  and  cut- 
ting down  shrubs  or  trees,  and  these  damages  should  be  al- 
lowed at  $50. 

The  claim  of  plaintiff  for  damages  for  the  scouring  or 
wearing  away  of  the  lake  banks  by  the  throngs  of  people 
brought  upon  the  property  by  defendant  company  cannot  be 
allowed,  such  waste  being  at  most  permissive,  for  which 
neither  a  life  tenant  nor  a  tenant  in  common  is  responsible : 
Ke  Cartwright,  41  Ch.  D.  532;  Re  Parry,  [1900]  1  Ch.  IGO; 
Patterson  v.  Central  Canada  Loan  and  Savings  Co.,  29  0.  R. 
134;  Hole  v.  Thomas,  7  Ves.  589;  Bew's  Law  pf  Waste,  pp. 
263-267;  Foster  on  Joint  Ownership,  p.  17;  Encyc.  of  Laws 
cf  England,  vol.  12,  p.  541. 

As  to  the  effect  of  the  partition  deed,  I  follow  the  con- 
struction given  to  it  by  the  Courl  of  Appeal  (5  0.  L.  R.  483, 
2  O.  W.  R.  207),  that  without  a  reformation  thereof  plaintiff 
would  not  be  entitled  to  a  partition  of  the  limited  estate  in 
the  whole  of  the  lands  which  before  the  deed  he  and  the  com- 
pany owned  in  common.  None  of  the  parties  to  the  deed 
ever  intended  that  it  should  nave  such  effect,  but  their  in- 
tention was  to  divide  between  themselves  equal  interests  in 
the  lands,  and  that  the  partition  should  be  of  the  reversionary 
interests  of  the  three  after  the  expiration  of  the  lease,  and 
an  equal  interest  of  plaintiff  in  the  lands  after  the  expiration 
of  the  lease,  so  as  not  to  affect  the  undivided  one-third  interest 
of  plaintiff  as  tenant  in  common  with  defendant  company  for 
the  residue  of  the  term,  and  the  omission  to  insert  the  neces- 
sary language  to  express  that  intention  was  the  result  of  com- 
mon error  and  mutual  mistake  of  all  the  parties  thereto,  and 
the  deed  therefore  should  be  reformed  so  as  to  clearly  express 
such  intention. 

As  to  the  partition  of  the  limited  estate  in  the  lands  be- 
tween plaintiff  and  defendant  company  during  the  residue  of 
the  term,  it  would  be  unjust  that  the  partition  made  by  the 
Monros  should  be  adopted  as  between  plaintiff  and  the  com- 
pany. The  company  have  erected  their  principal  buildings 
and  placed  their  tracks  on  tho  central  and  easterly  portions, 
and  the  portions  allotted  to  them  ought  to  be  contiguous  in 
order  that  they  may  reasonably  enjoy  their  property  for  park 
purposes.  The  most  equitable  partition  would  be  to  allot  to 
plaintiff  the  easterly  portion  ard  to  the  company  the  central 
and  westerly  portions  as  described  in  the  Monro  partition 
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deed.  Plaintiff,  being  the  owner  in  fee  of  the  reversion  in 
the  central  portion,  will  receive  from  the  company  the  aliquot 
part  of  the  rent  payable  in  reference  to  that  portion,  and  will 
pay  to  Francis  J.  Monro,  the  owner  of  the  reversion  in  the 
easterly  portion,  the  amount  plpintiff  receives  from  the  com- 
pany in  respect  of  the  central  portion  from  the  date  he  gets 
possession  of  his  portion  until  the  end  of  the  lease. 

As  to  the  counterclaim  by  defendant  company  against 
plaintiff  and  the  added  defendants,  the  evidence  f ^ils  to  estab- 
lish any  malicious  or  improper  combination,  as  alleged  by  the 
company,  nor  was  there  any  evidence  entitling  the  company 
to  a  reformation  of  the  lease  or  to  be  absolved  therefrom,  or 
to  damages  for  breach  of  covenant  for  quiet  enjoyment. 
Counterclaim  dismissed. 

Argument  as  to  costs  will  be  heard. 

BOYD^  C.  jANaAUY  4tii,  1904. 

TRIAL. 

OLDWRIGHT  v.  HAMILTON  CATARACT  POWER  CO. 

Master  and  Servant — Liability  of  Master  to  Pay  for  Medical 
Attendance  on  Servant  Injured  in  Service — Company — 
Contract — Authority  of  Officer  in  Charge  of  Works. 

Action  by  a  physician  who  gave  surgical  and  medical  at- 
tendance to  an  employee  of  defendants  who  was  injured  by  a 
live  wire  of  defendants,  to  recover  the  value  of  plaintiff's 
services. 

Boyd,  C. — There  was  in  this  case,  on  the  evidence,  suffi- 
cient to  shew  a  retainer  of  the  physician  by  defendants  which 
would  render  the  company  legally  liable  to  pay  his  bill. 
Struthers  v.  Canadian  Copper  Co.,  2  0.  W.  R.  746,  dis- 
tinguished. Here  the  message  came  from  the  head  office  of 
defendants  at  Hamilton,  and  i^-  was  ratified  and  confirmed 
and  continued  by  the  superinterdent  of  the  power  house  near 
St.  Catharines,  where  the  accident  happened.  Wayling  v. 
Watters,  1  C.  &  P.  132,  Cooper  v.  Phillips,  4  C.  &  P.  681, 
Cox  V.  Hickman,  3  Ex.  268,  Walker  v.  Great  Western  R.  W. 
Co.,  L.  R.  2  Ex.  228,  and  Langson  v.  Great  Western  R.  W. 
Co.,  30  L.  T.  N.  S.  172,  referred  to.  As  to  the  authority  of 
the  officer  in  charge  of  the  works  when  the  accident  happened, 
see  The  Apollo,  [1891]  A.  C.  607,  citing  from  Giles  v.  Taff 
Vale  Co.,  2  E.  &  B.  829.  In  emergencies  such  as  this  when 
men  are  struck  by  a  live  wire,  and  one  dies  before  medical 
help  arrives,  and  the  other  is  ror^cued  by  the  prompt  interven- 
tion of  the  physician,  no  rule  should  be  laid  down  as  to  a 
contract  under  seal  being  necessary  to  bind  the  company  in 
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whose  service  the  men  are  struck.  A  parol  direction  by  a 
competent  person  is  enough  to  bind  the  company  to  pay  for 
the  professional  services  properly  rendered  in  pursuance  of 
the  peremptory  call,  and  continued  till  the  sufferer  is  out  of 
<Ianger  or  brought  (as  in  this  case)  to  complete  recovery.. 

Judgment  for  plaintiff  for  amount  claimed  with  costs. 


January  4th^  1904. 

divisional  court. 

BILLING  V.  SEMMENS. 

Master  and  Servant — Injury  to  Servant — Negligence — Dan- 
gerous  Machinery — Defect  —  Want  of  Ouard  —  Absence 
of  Direct  Evidence  of  Cause  of  Injury — Factories  Act. 

Motion  by  plaintiff,  the  administratrix  of  the  estate  of 
a  man  who  died  in  consequence  of  injuries  received  while  in 
the  employment  of  defendants,  to  set  aside  nonsuit  entered  by 
Ferguson,  J.,  at  the  trial  at  Hamilton,  and  for  a  new  trial, 
in  an  action  to  recover  damagos  for  the  injuries  and  death. 
Deceased  was  working  at  a  jointer  or  planing  machine.  He 
was  found  unconscious  with  his  fingers  cut  off,  and  after- 
wards died  of  blood  poisoning.  No  one  saw  him  injured. 
The  Judge  nonsuited  on  the  ground  that  there  was  nothing 
to  shew  how  the  accident  occurred. 

J.  W.  Nesbitt,  K.C.,  for  plaintiff,  contended  that  the  want 
of  a  guard  and  the  looseness  of  the  belt  were  defects,  and  that 
the  connection  between  them  and  the  injury  was  sufficiently 
shewn  by  the  circumstances. 

W.  R.  Riddell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — The  appellant  unquestionably  satisfied 
the  onus  which  rested  upon  her  of  shewing  that  the  knives  of 
the  jointer  were  a  dangerous  part  of  defendants^  machinery; 
that  it  was  practicable  securely  to  guard  them ,  that  they  were 
not  securely  guarded;  that  the  deceased^s  injuries  were  caused 
by  his  fingers  coming  in  contact  with  the  knives  while  they 
were  in  motion ;  and  that  he  was  then  engaged  in  trimming, 
by  means  of  the  knives,  the  edc^os  of  a  board  eight  feet  long, 
two  inches  thick,  and  from  twelve  to  fourteen  inches  wide; 
but  it  was  not  shewn  by  direct  evideaice  exactly  how  the  de- 
ceased's fingers  came  into  contact  with  the  knives.     .     .     . 

VOL.  m.  O.W.R.  NO.   1— fl. 
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I  am  of  opinion  that  enough  was  shewn  by  plaintiff  to 
satisfy  the  onus  which  rested  upon  her. 

There  was  present  in  this  ease  that  which  was  held  to  be 
absent  in  Montreal  Eolling  Mills  Co.  v.  Corcoran,  26  S.  C.  R, 
595,  spoken  of  by  Girouard,  J.,  as  "presumptions,  weighty, 
precise,  and  consistent,"  that  deceased's  injuries  were  the 
result  of  the  negligence  and  breach  of  duty  of  which  plaintifiE 
complains. 

In  addition  to  the  admissions  of  one  of  the  defendants 
that  the  deceased  was  engaged  at  the  time  he  received  his 
injuries  in  "putting  through  the  jointer"  the  eight-foot 
board,  it  was  also  shewn  that  almost  immediately  after  the 
accident  the  board  was  found  lying  on  the  table  of  the  ma- 
chine, with  "iKip  the  centre  a  split  running  about  half  way 
through  it;"  that  the  board  "had  been  run  about  half  way 
over  the  machine,"  and  that  there  was  a  shaving  hanging  to 
it  "  as  if  the  knives  had  struck  the  wood  and  never  cleaned 
it  out — curled  up ;"  there  was  ako  evidence  that  the  action  of 
the  operator  in  pushing  a  board  over  the  machine  was  likely 
to  stop  the  machine  if  the  belts  were  not  tight,  and  that,  in 
the  opinion  of  a  witness  who  may  be  called  an  expert,  and 
who  had  seen  the  machine  in  operation,  the  position  of  matters 
immediately  after  the  accident  indicated  that  the  machine  had 
stopped  owing  to  the  belt  not  h&ving  been  tight  enough,  and 
that  if  this  had  happened  the  board  would  be  likely  to  "jump" 
and  to  cause  the  operator's  fingers  to  drop  from  it  and  to  be 
brought  into  contact  with  the  knives ;  there  was  also  evidence 
directed  to  meet  the  suggestion  that  the  deceased  had  been 
injured  by  not  properly  using  vrhat  is  spoken  of  in  the  evi- 
dence as  a  "  fence "  and  to  shew  that  as  matters  then  stood 
the  fence  was  in  position  with  a  space  of  about  four  inches 
between  it  and  the  side  of  the  jointer,  which,  it  was  appar- 
ently not  disputed,  was  a  proper  position  for  it. 

These  circumstances,  as  it  appears  to  me,  aflford  evidence 
which,  if  believed,  warranted  the  inference  being  drawn  that 
the  injuries  to  the  deceased  happened  while  he  was  in  the  act 
of  putting  the  board  through  the  jointer,  and  that,  owing 
to  the  knives  being  unguarded,  his  fingers,  without  fault  of 
his — if  plaintiff  was  bound  to  shew  that,  which  is  at  least  open 
to  doubt — came  into  contact  with  the  revolving  knives,  by 
which  the  ends  of  them  were  taken  off.     .     .     . 

[Montreal  Rolling  Mills  Co,  v.  Corcoran,  26  S.  C.  R. 
595,  Canadian  Coloured  Cotton  Co.  v.  Kervin,  29  S.  C.  R. 
478,  and  Wakelin  v.  London  and  South  Western  R.  W.  Co., 
12  App.  Cas.  41,  [1896]  1  Q.  B  196  n.,  discussed.] 

The  case  of  the  plaintiff  is  strengthened  by  the  fact  that 
it  is  now  settled  law  that  failure  to  obey  the  direction  of  the 
Factories  Act  as  to  guarding  dangerous  machinery,  which 
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results  in  injury  being  caused  to  am  employee,  gives  a  right 
of  action  to  the  injured  employee:  Groves  v.  Wimborne, 
[1898]  2  Q.  B.  402;  Saulte  Ste.  Marie  Pulp  and  Paper  Co. 
V.  Myers,  33  S.  C.  E.  .23.     .     .     . 

I  would,  therefore,  allow  the  appeal  .  .  .  and  send 
the  case  down  for  a  new  trial,  with  costs  of  the  appeal  and 
of  the  last  trial  to  be  paid  by  defendants  to  plaintiff  forth- 
with after  taxation. 

[Pomfret  v.  Lancashire  and  Yorkshire  R.  W.  Co.,  [1903] 
.?  K.  B.  718,  referred  to.] 


Teetzel,  J.  January  5tu,  1904. 

TRIAL. 

DOUGHTY  V.  DOBBS. 

Negligence — Highway — Horse — Presumption — Onus. 

Action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff by  being  knocked  down  md  trampled  upon  by  a  horse 
belonging  to  defendant  on  a  public  street  in  the  village  of 
Hespeler  on  21st  July;  1903.  Plaintiff  was  proceeding  on 
foot  along  Queen  street,  and  while  crossing:  Scofield  street 
defendant's  horse  came  running  down  the  latter  street  and 
knocked  plaintiff  over  and  severely  injured  her.  The  horse 
had  attached  to  his  neck  a  long  rope  with  which  he  had  been 
that  morning  tethered  to  a  post  near  defendant's  house. 

M.  A.  Secord,  Gait,  for  plaintiff. 

A.  Millar,  K.C.,  for  defendant. 

Teetzel,  J. — The  fact  of  the  horse  running  along  the 
street  with  the  rope  attached  to  him,  thus  indicating  that  he 
had  been  under  some  restraint,  is  sufficient  to  raise  the  pre- 
sumption of  negligence  again'^.t  defendant,  and  cast  upon 
him  the  burden  of  proving  that  the  escape  was  due  to  some 
agency  over  which  he  had  no  control.  See  Crawford  v.  Upper, 
16  A.  R.  440.  The  witnesses,  so  far  as  they  went,  negatived 
any  such  agency,  and  it  must  be  concluded  that  the  horse 
escaped  through  not  having  been  sufficiently  and  properly 
tied  by  defendant's  son.  for  whose  negligence  defendant  is 
responsible.  The  case  falls  within  Crawford  v.  Upper,  rather 
than  Patterson  v.  Fanning,  2  0.  L.  R.  462.  Damages  as- 
P€S8ed  at  $300.  Judgment  for  plaintiff  for  that  sum  with 
costs.  "^ 
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Falconbridge,  C.J.    .  January  5th,  1904. 

TRIAL. 

LEWIS  V.  BAN  VILLE. 

Partmrship — Mining  Prospectors — Construction  of  Articles — 
Dissolution — Notice. 

Action  to  enforce  (with  regard  to  a  particular  property) 
a  partnership  agreement  in  these  words:  "  We,  A.  E.  Lewis, 
Roary  McCloud,  Marcille  Banville,  and  Joseph  Wilson  draw 
to  agreement  this  30th  day  of  August,  1900,  that  we  are 
forming  a  company,  that  we  are  to  be  equal  shares  in  every- 
thing each  one  of  us  finds  in  mineral  claims,  and  each  party 
to  pay  equal  share  of  the  expense,  no  man  to  be  dropped  out 
except  he  resigns,  and  if  he  fails  to  come  up  with  his  share 
of  expense  charge  to  the  interest  of  the  property." 

W.  H.  Hearst,  Sault  Ste.  Marie,  for  plaintiffs. 

J.  L.  O'Flynn,  Sault  Ste.  Marie,  for  defendant. 

Falconbridge,  C.J. — The  weight  of  evidence  is  in  favour 
of  defendant's  version  of  what  took  place  between  McCloud, 
Wilson,  and  defendant  on  27th  September,  1903,  and  that 
would  certainly  work  a  dissolution  of  partnership  as  among 
those  three.  But  plaintiff  Lewis  would  be  entitled  to  some 
notice  of  dissolution  (Lindley,  6th  ed.,  p.  560),  and  there  is 
no  proof  of  his  having  had  any  imtil  months  afterwards.  One 
Gordon  had  had  the  lot  in  question  in  view  for  years  and  told 
defendant  about  it.  It  is  not  any  "  thing  "  which  any  part- 
ner "has  found  in  mineral  claims,'^  the  parties  not  being 
capitalists  or  speculators  in  that  sense,  but  mere  prospectors. 
If  plaintiffs,  or  either  of  them,  have  any  rights,  these  rights 
must  be  sought  in  some  proceedings  to  which  Gordon  and 
his  associates  shall  be  parties.  Action  dismissed  without 
costs. 


January  5th,  1904. 

DIVISIONAL  court. 

Ee  BAILEY. 

Will — Construction — ^^ Money"  —  Residuary  Personal  Prop- 
erty — Pecuniary  Legacies — Insufficiency  of  Personal  Es- 
fate — Eesort  to  Residuary  Peal  Estate. 

Appeal  by  Ella  Jackson,  one  of  the  daugjhters  of  John 
r»ailey.  deceased,  from  order  of  Teetzel,  J.  (2  0.  W.  R. 
f^SR),  r.pon  nn  application  by  the  executors  of  John  Bailey's 
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will  for  advice  and  construction,  determining  a  question  ad- 
versely to  the  appellant.  John  Bailey  made  his  last  will  on 
1st  September,  1882,  and  died  on  3rd  October,  1884.  He 
devised  to  each  of  his  sons  a  ^arm,  subject  to  the  right  of  his 
widow  to  work  and  manage  the  farms  for  her  own  benefit 
until  certain  dates  which  he  fixsd,  and  subject  to  the  payment 
to  her  after  these  dates  of  certain  sums  of  money  by  the  de- 
visees. He  then  gave  legacies  to  his  daughters,  and  pro- 
ceeded: '*6.  I  give  to  my  wife  Aim  Jane  Bailey  all  the 
moneys  that  remain  after  paying  my  former  ^bequeaths,' 
ciebts,  and  funeral  expenses  .  .  .  and  all  that  may  accrue  from 
the  farm  during  her  term  of  management  to  dispose  of  as 
she  pleases,  but  if  she  should  die  without  disposing,  then  I 
order  that  the  undisposed  part  be  equally  *  divided  amongst 
my  sons  and  daughters  then  living.  7.  I  order  my  executors 
to  sell  my  undisposed  real  estate  and  divide  equally  amongst 
my  children  then  living.^^ 

6.  H.  Watson,  K.C.,  for  the  appellant,  one  of  the  legatees, 
contended  that  the  effect  of  the  will  was  to  charge  the  legacies 
to  the  daughters  upon  a  mixed  residuary  fund  of  real  and 
personal  estate  created  by  will. 

George  Wilkie,  for  J.  S.  Bailey. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brttton, 
J.)  held  that  in  this  case  there  was  no  blended  fund;  there 
v*as  a  gift  to  the  widow  of  the  residuary  personal  estate,  ex- 
pressly after  payment  of  legacies,  thus  pointing  out  the  par- 
ticular fund  intended  by  the  tostator  for  their  payment,  fol- 
lowed, in  a  separate  clause,  by  a  direction  that  the  undisposed 
of  real  estate,  that  is  to  say,  the  real  estate  not  specifically 
devised,  was  to  be  sold  and  the  proceeds  divided  amongst 
pons  and  daughters  then  living.  Greville  v.  Brown,  7  H.  L. 
C.  689,  distinguished.     Appeal  dismissed  with  costs. 


December  5th,  1903. 
C.A. 

WIGLE  y.  TOWNSHIP  OF  GOSFIELD  SOUTH. 

3funicipal  Corporations  —  Drainage — Damage  to  Lands — 
Division  of  Township — New  townships— Joint  Liability 
—  Construction  —  Outlet  —  Statutory  Compensation  — 
Cause  of  Action — Bar — Limitation — Recurrent  Injury — 
Drainage  Referee — Reference  lack. 

Appeals  by  both  defendants  (the  corporations  of  the  town- 
ships of  Oosfield  South  and  Go?field  North)  from  the  judg- 
ment of  the  Drainage  Eeferee  awarding  plaintiffs  compen- 
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sation  for  the  injurious  affection  of  lands  by  the  diversion  of 
water  by  a  drain. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAX,  Garrow,  and  Maclaren,  JJ.A. 

A.  H.  Clarke,  K.C.,  for  Gosfield  South. 

T.  Langton,  K.C.,  for  Gosfield  North. 

J.  P.  Mabee,  K.C.,  for  plaintiffs. 

Moss,  C.J.O. — This  case  was  before  this  Court  in  1901. 
.  .  .  At  that  time  the  only  party  defendant  was  Gosfield 
South.  The  order  of  this  Court  was  that  the  matters  should 
be  referred  back  to  the  Drainage  Keferee  with  instructions 
to  add  Gosfield  North  as  defendant,  and  to  proceed  with  the 
reference:  1  0.  L.  E.  519. 

The  matter  was  brought  on  before  the  Referee,  who  caused 
Gosfield  North  to  be  added  as  a  defendant,  and  proceeded 
with  the  reference.     .     .     . 

This  Court,  in  referring  the  case  back  to  the  Referee  to 
add  Gosfield  North  and  to  proceed  with  the  reference,  did 
not  pronounce  any  opinion  upon  the  question  of  the  extent  of 
the  relief  (if  any)  to  be  given  against  either  of  the  defend- 
ants. It  appeared  to  the  Court  that  the  nature  of  the  plain- 
tiffs' claims  as  set  forth  and  insisted  upon  before  the  Referee 
and  on  the  appeal,  made  it  manifest  that,  in  some  of  its 
aspects  at  all  events,  it  could  not  be  sustained  as  against  Gos- 
field South  alone.  It  was  pointed  out  that  all  the  liabilities 
to  which  the  old  corporation  was  subject  as  regards  drain 
No.  47  at  the  time  of  the  subdivision  of  the  territory,  were, 
as  a  consequence  of  the  statute  of  1887,  thrown  upon  each 
of  the  existing  corporations;  that  one  of  the  liabilities 
might  be  for  compensation  or  damages  caused  by  the  con- 
struction of  the  drain,  and  also  to  keep  the  drain  in  repair; 
and  that,  inasmuch  as  the  drainage  area,  which  is  now  partly 
in  one  and  partly  in  the  other  municipality,  must  bear  all  ex- 
penses of  this  kind,  it  seemed  to  follow  that  both  corpora- 
tions i^hould  be  parties  to  the  action.     .     .     . 

The  Referee  has  stated  four  grounds  of  action; — First, 
against  the  two  townships  jointly,  that  by  the  construction  of 
drain  No.  47,  by  reason  of  its  not  having  been  carried  to  a 
sufiicient  outlet  in  accordance  with  the  prayer  of  the  petition, 
the  surface  water  was  carried  in  a  course  out  of  its  natural 
flow,  and  cast,  with  the  wash  of  earth  from  the  sides  and  bot- 
tom of  the  drainage  wall,  upon  plaintiffs'  lands. 

Second,  against  Gosfield  North,  that  in  the  year  1897  it 
not  only  repaired  but  also  enlarged  and  improved  drain  No. 
47  from  its  head  to  a  point  192  rods  south  of  the  town  line. 
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and  then  stopped  the  work,  there  being  no  authority  under 
the  statute  for  doing  this  work,  and  it  should  have  been 
carried  to  a  proper  outlet. 

Third,  against  Gosfield  North,  that  previous  to  1897  drain 
No.  47  was  in  a  very  bad  state  of  repair,  and  the  failure  by 
Gosfield  North  to  perform  its  statutory  duty  (to  keep  in 
repair)  had  the  eff^t  of  increasing  the  deposit  of  earth  and 
sediment  upon  the  lands  of  plaintiffs,  to  their  injury. 

Fourth,  against  Gosfield  South,  that  drain  No.  47  was  out 
of  repair,  that  no  repairs  were  made  by  Gosfield  South  to  that 
part  within  its  limits,  and,  as  a  result  of  such  neglect  to  re- 
pair, the  improvement  on  the  main  drain  above,  and  also  on 
the,  laterals,  had  the  effect  of  v;ashing  out  the  earth  through- 
out the  portion  of  the  drain  south  of  the  improvements  made 
by  Gosfield  North,  and  increased  the  deposit  of  earth  and 
sediment  brought  down  upon  plaintiffs'  lands,  to  their  injury. 

And  on  these  grounds  his  decision  is  that  there  was  negli- 
gence established  against  both  townships. 

So  far  as  the  first  ground  is  concerned,  it  must  be  taken 
to  be  a  claim  for  damages  consequent  on  the  construction  of 
the  drain.     .     .     . 

The  construction  of  drain  No.  47  was  entered  upon  in 
1886,  and  the  work  was  completed  before  50  Vict.  ch.  51, 
dividing  Gosfield  into  two  corporations,  took  effect.  ...  So 
far  as  appears,  the  work  of  construction  was  properly  per- 
formed, and  no  appreciable  damage  was  caused  to  the  claim- 
ants in  the  course  of  construction.  But  before  any  great 
lapse  of  time  the  effect  of  the  operations  of  the  drain  upon 
the  lands  of  proprietors  below  became  apparent.  The  volume 
and  force  of  the  waters  brought  down  soon  began  to  make 
inroads  upon  the  sides  of  the  drain.  .  .  .  Land  was 
washed  away  in  large  quantities,  and  the  flat  lands  were  so 
covered  with  sand  and  debris  as  to  cause  trees  to  die  and  the 
grass  and  herbage  to  deteriorate,  with  the  effect  of  materially 
depreciating  their  value  as  pasture  lands.     .     .     . 

For  such  damage  the  original  township  of  Gosfield  would 
have  been  liable  had  50  Vict.  ch.  51  (0.)  not  been  enacted. 
The  combined  effect  of  sec.  3  of  that  Act  and  sec.  55  of  the 
Municipal  Act  of  1883  is  to  throw  the  liability  upon  each  of 
the  existing  municipalities,  i.e.,  the  defendants  Gosfield  North 
and  Gosfield  South. 

Assuming  that  the  cause  of  action  has  not  been  barred, 
the  defendants  are  liable  for  tht  damages  arising  from  the 
causes  mentioned,  and  these  seem  to  be  the  main  damages 
suffered.  And  they  are  damages  consequent  upon  the  con- 
struction of  the  drainage  works,  in  respect  of  which  the^pro- 
"prietors  were  entitled  to  make  a  claim  and  have  it  heard  and 
determined  by  the  Drainage  Referee  under  57  Vict.  ch.  56, 
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sec.  93,  or,  if  made  after  15th  April,  1901,  under  the  amended 
sec.  93  enacted  by  1  Edw.  VII.  ch.  30,  sec.  4. 

As  the  law  stood  when  these  proceedings  were  commenced 
against  Gosiield  South,  it  was  a  matter  of  little  moment 
whether  they  were  commenced  by  arbitration  or  action.  The 
claim  was  for  statutory  compensation,  and  all  that  was  neces- 
sary was  that  it  should  in  some  manner  be  remitted  for 
adjudication  to  the  Drainage  Referee :  McCullough  v.  Cale- 
donia, 25  A.  E.  417,  421. 

And,  if  the  proceedings  bad  been  commenced  against 
both  Gosfield  Xorth  and  Gosfield  South,  the  order  of  refer- 
ence made  might  well  be  deemed  suflBcient  to  give  the  juris- 
diction, even  though  there  was  a  failure  to  file  and  serve  a 
preliminary  notice,  as  required  by  sec.  92  (2)  and  (3). 

But  when  Gosfield  North  is  brought  into  the  proceedings 
by  service  upon  it  of  a  copy  of  the  Referee's  order  making 
it  a  party  defendant  and  of  the  original  statements  of  claim, 
something  more  than  four  years  after  the  commencement  of 
the  actions,  can  it  be  held  liable  for  damages  accruing  for 
the  six  years  before  the  commencement  ol  the  actions?  Or 
can  Gosfield  South,  which  is  jnintly  liable,  be  held  for  more 
than  Gosfield  North. 

Until  Gosfield  North  was  made  a  party,  there  was  not  a 
properly  constituted  proceeding  which  could  be  effectually 
prosecuted,  so  far  as  the  claim  now  under  consideration  is 
concerned.  The  proper  way  to  regard  the  matter  now  is  to 
treat  the  claims  as  duly  presented  to  the  Referee  as  on  the 
date  upon  which  it  is  to  be  taken  that  Gosfield  South  became 
answerable  in  these  proceedings  by  submitting  to  the  service 
upon  them  and  appearing  to  depend,  viz.,  on  10th  September, 
1901.  The  Referee  does  not  follow  up  his  finding  as  to  work 
done  in  1897  by  Gosfield  North,  nor  state  whether  or  not  it 
increased  or  had  any  effect  upon  the  damage  to  the  claim- 
ants or  any  of  them,  and,  having  regard  to  the  evidence  as  to 
the  condition  of  the  drain  further  down,  it  is  difficult,  if  not 
impossible,  to  attach  any  separate  damages  to  that  proceeding. 

As  to  the  ground  of  complaint  against  Gosfield  North 
that  it  neglected  to  repair,  thereby  causing  damage  to  the 
claimants,  it  is  difficult  to  see  how  this  is  made  out  as  a  mat- 
ter of  fact.  The  claimants'  complaint  is  that  their  lands  are 
overflowed  by  water  coming  from  the  lands  to  the  north  of  or 
above  them,  along  the  line  of  the  drain.  The  drain  brings 
water  to  their  lands.  It  would  seem,  therefore,  that  the  want 
of  repair,  instead  of  increasins:,  would  hinder  the  flow,  and 
therefore  the  more  out  of  repair  the  less  would  be  the  damage. 

And  the  same  reasons  seem  tc  apply  to  the  similar  ground 
of   complaint    preferred   against   Gosfield    South.     At    all 
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events,  the  evidence  of  damage  resulting  from  this  cause  is 
not  sufficiently  definite  to  enable  any  substantial  claim  to  be 
founded  upon  it. 

The  damages  to  be  awarded,  therefore,  are  such  as  are  to 
be  borne  jointly  by  the  defendants,  and  the  question  with 
regard  to  them  is:  how  far  back  from  10th  September,  1901, 
are  the  claimants  entitled  to  go  in  shewing  their  damages. 
The  lands  which  have  been  injured  cannot  be  considered  or 
treated  as  lands  taken  or  appropriated  by  the  municipality 
for  its  use.  And  at  the  time  when  the  drainage  works  were 
constructed  there  was  no  power  in  the  municipality  to  provide 
for  compensation  to  the  owners  for  injuries  of  the  nature 
complained  of  as  part  of  the  scheme  of  drainage.  That  has 
not  been  provided  for  by  2  Edw.  VII.  ch.  32.  The  damages 
sustained  in  this  case  are,  therefore,  not  to  be  put  on  the 
basis  of  lands  taken,  in  which  case  there  would  be  compen- 
sation once  for  all;  but  the  injuiy  is  in  its  nature  recurrent, 
and  such  as  that  successive  actions  or  claims  for  the  damages 
sustained  from  time  to  time  may  be  brought.  And  unsatis- 
factory as  that  mode  of  relief  may  appear,  it  seems  to  be  the 
only  one  left  open  to  the  claimants.  As  to  the  limitation,  the 
case  is  governed  by  sec.  93,  as  introduced  into  the  Drainage 
Act  by  1  Edw.  VII.  ch.  30,  sec.  4,  inasmuch  as  the  proceeding 
is  to  be  deemed  as  taken  on  10th  September,  1901.  .  .  . 
The  claim  .  .  .  can  only  extend  to  injury  or  damage 
suffered  within  two  years  next  before  that  date.  The  award 
of  damages  made  by  the  Referee  cannot  stand,  for  it  is  made 
upon  evidence  of  injuries  sustained  during  more  than  six 
years  preceding  the  injur}^  Xo  attempt  was  made  to  dis- 
tinguish the  damages  which  accrued  in  the  last  two  years, 
and  it  is  impossible  to  do  so  upon  the  evidence  as  it  is. 

The  matter  to  be  referred  back  to  the  Eeferee.  No  costs  to 
any  party  of  either  of  the  appeals.  It  would  not  be  proper  to 
award  an  injunction  against  the  continuance  of  the  drain, 
and  the  facts  do  not  support  a  present  claim  for  any  other 
injunction.  The  parties  ought  to  make  an  adjustment  with- 
out the  intervention  of  the  Beferee. 

Maclennan,  J.A.,  gave  written  reasons  for  the  same 
conclusion. 

OsLER,  G  ARROW,  and  Maclaren,  J  J.  A.,  concurred. 
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Jakuary  5th,  1904. 
C.A. 

HARBIXGTON  v.  SPRING  CREEK  CHEESE  MFG.  CO. 

Water  and  Watercourses — Right  to  Flow  of  Water — Artificial 
Waterway — Prescription  —  Continued  User — Parol  Per- 
mission— Irrevocable  License  —  Subsequent  Unregistered 
Orant — Interest  in  Land — Registry  Laws — Actual  Notice. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.  (2  0.  W.  R.  143),  after  trial  without  a  jury,  dismissing 
the  action. 

The  plaintiff  was  the  owner  of  the  east  half  of  lot  8  in 
the  11th  concession  of  the  township  of  East  Zorra.  The  de- 
fendants were  proprietors  of  a  cheese  and  butter  factory  sit- 
uate on  a  part  of  lot  8  in  the  12th  concession  of  the  same 
township.  On  lot  9  in  the  11th  concession,  which  was  the 
property  of  one  James  E.  Hill,  there  was  a  spring  of  water, 
from  which  there  was  a  fall  of  about  20  feet  to  the  defendants' 
factory.  From  this  spring,  water  was  conducted  to  defend- 
ants' factory  through  tubes  or  pipes  which  were  laid  in  the 
ground.  At  the  division  line  between  Hill's  and  the  plain- 
tiff's properties,  the  tube  or  pipe  was  continued  through  logs 
with  two-inch  tube  or  pipe  bored  in  them,  passing  over  the 
plaintiff's  lands  until  they  reached  the  12th  concession  road, 
whence  they  passed  to  the  factory.  By  these  means  the  de- 
fendants were  conducting  a  stream  of  water  across  the  plain- 
tiff's land  to  their  factory.  The  plaintiff's  claim  was  for  a 
declaration  that  the  defendants  were  not  possessed,  as  against 
him,  of  any  right  to  continue  the  waterway  across  his  land, 
and  that  he  was  entitled  to  have  it  removed,  and  to  restrain 
the  defendants  from  further  using  the  waterway.  He  also 
sought  to  have  removed  from  the  registry,  as  a  cloud  on  his 
title,  two  instruments  purporting  to  grant  some  right  or 
privilege  of  conveying  water  across  his  land. 

The  defendants  set  up  the  two  instruments  in  question, 
and  in  addition  alleged  that  they  had  acquired  a  right  by  pre- 
scription. At  the  trial  they  applied  for  and  were  given  leave 
to  set  up  that  one  Jacob  Harrington,  through  whom  they 
claimed  title,  being  the  owner  of  the  land  on  which  the  fac- 
tory stood,  and  being  desirous  of  building  a  factory  thereon 
and  of  conveying  the  water  thereto  from  Hill's  spring,  ob- 
tained the  permission  of  John  Harrington,  through  whom 
the  plaintiff  claimed  title,  to  lay  the  pipe  for  conducting  the 
water  across  the  plaintiff's  lard,  and  that  a  term  of  the 
license  was  that  the  pipes  should  be  made  to  serve  the  houses 
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on  John  Harrington's  land,  and  that  thereupon  Jacob  Har- 
rington built  the  factory  and  laid  the  pipes  so  as  to  serve  the 
houses  as  well  as  the  factory,  at  his  own  expense,  and  that 
thereupon  the  license  became  irrevocable.  They  were  also 
allowed  to  plead  estoppel  and  notice  to  the  plaintiff.  The 
Chief  Justice  found  the  defence  then  set  up  to  be  established 
by  the  evidence,  and  to  be  good  in  law,  and  he  dismissed  the 
action. 

The  pipes  were  first  laid  through  the  plaintiff's  land  in 
1871,  and  had  ever  since  continued  there  and  in  use,  except 
for  a  short  period,  two  or  three  weeks,  in  the  year  1900. 
When  they  were  first  put  in,  two  branches  led  to  the  two 
houses  on  the  land,  and  after  one  of  these  houses  was  consumed 
by  fire  the  supply  of  water  to  the  other  was  continued.  Be- 
fore la}ang  down  the  pipes  Jacob  Harrington  made  an  ar- 
rangement with  Hill  by  which  he  was  allowed  to  lay  pipes 
from  the  spring  through  Hill's  land  to  the  plaintiff's,  but, 
according  to  Jacob  Harrington  and  to  Hill,  this  was  only  to 
continue  as  long  as  Hill  consented  and  no  longer.  Jacob 
Harrington  obtained  his  father's  consent  to  lay  the  pipes 
through  his  land  for  the  purposes  of  the  factory  which  he  was 
about  to  build,  and  he  said  it  was  part  of  the  plan  that  there 
should  be  branches  to  the  two  houses  as  well.  The  factory 
was  built  in  1871,  and  it  had  ever  since  received  a  supjly  of 
water  from  the  spring  through  the  pipes  then  laid  over  the 
plaintiffs  land.  In  1878  Jacob  Harrington  sold,  and  by 
indenture  under  the  Short  Forms  of  Conveyances  Act  con- 
veyed, the  factory  premises  to  one  Horace  Tree,  who  there- 
upon procured  from  John  Hairington,  who  was  still  the 
owner  of  the  land  now  owned  *.y  the  plaintiff,  the  following 
instrument  under  seal : 

"  Eiiow  all  men  by  these  presents,  that  I,  John  Harring- 
ton, ...  do  hereby,  in  consideration  of  the  sum  of  $1  paid  to 
me  by  Horace  Tree  of  the  same  place,  the  receipt  whereof  is 
herebv  acknowledged,  grant  and  convey  the  right  unto  the 
said  Horace  Tree  of  conveying  the  water  in  pipes  of  two 
inches  or  less  under  ground  from  off  the  east  half  of  lot  8  in 
the  township  of  East  Zorra  in  such  manner  and  under  such 
circumstances  as  the  same  are  now." 

In  the  year  1879  Horace  Tree  sold,  and  by  indenture 
Tinder  the  Short  Fflrms  of  Conveyances  Act  conveyed,  the 
factory  premises  to  the  defendants.  At  the  same  time  he 
executed  and  delivered  to  them  an  instrument  in  the  same 
terms  as  that  which  he  received  from  John  Harrington. 

In  1880  John  Harrington  died  leaving  a  will  whereby  ho 
devised  the  land  now  owned  by  the  plaintiff  to  Jacob  Har- 
rington, who  in  1887  mortgaged  it  to  the  plaintiff,  and  in 
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1887  released  to  him  the  equity  of  redemption.  The  plain- 
tiff, a  son  of  John  Harrington  and  a  half  brother  of  Jacob 
Harrington,  knew  of  the  water  being  conveyed  over  the  land 
to  the  factory,  and  he  said  he  supposed  the  pipes  were  put 
there  by^  his  father's  permission,  but  he  denied  knowledge  of 
the  instruments  from  his  father  to  Tree  and  from  Tree  to 
the  defendants,  until  in  March,  1895,  when  some  correspon- 
dence took  place  between  him  and  the  defendants  with  refer- 
ence to  the  condition  of  the  pipes.  The  defendants  had 
from  time  to  time  previous  to  that  date  made  repairs  to  the 
pipes  or  Jogs.  The  plaintiff  said  in  March,  1895,  he  was 
contemplatinsr  connecting  the  pipes  with  some  others  to  ac- 
commodate his  own  premises,  but  on  digging  down  found 
some  of  the  logs  in  a  decayed  stfte.  He  thereupon  wrote  the 
defendants  on  the  16th  March,  1895.  statinp^  that  he  nro- 
])0?ed  "to  arrange  our  waterworks  this  spring  to  better  ac- 
commodate our  farm,  and  if  you  want  water  from  our  works 
to  accommodate  your  factory,  it  will  be  necessary  to  send  a 
'  comity  (sic)  to  make  arrangements."  To  this  the  defend- 
ants replied  on  the  5th  April  that  they  had  decided  to  let 
their  waterworks  remain  as  they  were.  No  further  steps 
were  taken  by  the  plaintiff,  and  on  the  Slst  December,  1897, 
the  defendants  caused  the  instrument  from  John  Harrington 
to  Horace  Tree,  and  the  instrument  from  Tree  to  the  de- 
fendants, to  be  registered  in  the  registry  office.  In  the  year 
1900  Hill  took  up  the  pipes  leading  from  the  spring  to  the 
pipes  on  the  plaintiff's  land,  and  thereby  cut  off  the  supply 
of  water  to  the  defendants'  factory.  On  the  17th  February, 
1900,  the  defendants  commenced  an  action  against  Hill  claim- 
ing damages  for  the  removal  of  the  pipes,  and  an  injunction 
to  compel  him  to  restore  them  to  their  former  position.  A 
settlement  of  this  action  was  ai  rived  at  on  the  14th  March, 
1900.  and  by  an  instrument  of  that  date  it  was  agreed  that, 
subject  to  the  right  of  Hill  to  a  supply  of  water  to  his  premises 
by  means  of  a  hydraulic  ram  and  pipes,  the  defendants  were 
to  be  entitled  to  all  the  waste  water,  and  to  carry  it  by  means 
of  a  tube  or  pipe  to  the  pipes  on  the  plaintiff's  land.  But  it  was 
provided  that  the  rights  granted  should  not  be  transferable, 
and  should  continue  only  so  long  as  the  defendants  operated 
the  facton'  as  a  cheese  or  butter  factorv.  The  necessarv  work 
provided  to  be  performed  under  this  agreement  for  the  pur- 
pose of  uniting  the  water  from  the  spring  with  the  pipes  on 
the  plaintiff's  land  was  done,  nnd  matters  so  continued  until 
this  action  was  commenced  on  the  19th  July,  1903. 

^Y.  M.  "Douglas,  K.C.,  and  W.  T.  McMull.en,  Woodstock, 
for  plaintiff,  appellant. 
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E.  D.  Armour,  K.C.,  and  G.  F.  Mahon,  Woodstock,  for 
defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENXAN,  Gabrow,  Maclaren^  JJ.A.),  was  delivered  by 

Moss,  C.J.O. — That  a  right  such  as  defendants  now 
claim  might  be  acquired  by  user  is  beyond  question.  But  in 
the  case  at  bar  the  user  was  rot  under  circumstances  that 
would  support  a  right  by  prescription,  or  give  such  a  con- 
tinued user  as  is  required  in  order  to  acquire  the  right  under 
the  statute. 

The  user  commenced  under  a  parol  permission  from  John 
Harrington  to  Jacob  Harrington.  It  might  have  been,  but 
was  not,  given  under  circumstances  that  would  have  made  it 
irrevocable.  It  was  no  more  than  the  right  to  come  upon 
the  lands  and  there  to  make  a  watercourse.  Such  as  it  was, 
however,  it  passed  to  Horace  Tree  by  virtue  of  the  convey- 
ance to  him  by  Jacob  Harrington:  R.  S.  0.  1887  ch.  102, 
sec.  4. 

Shortly  after  the  conveyance  to  him  Tree  procured  John 
Harrington  to  execute  to  him  the  instrument  of  the  2nd  April, 
1878.  The  circumstances  attending  this  transaction  are  not 
shewn,  and  it  does  not  appear  whether  it  was  intended  to  be 
a  confirmation  of  or  a  substitution  for  the  parol  license,  but 
the  effect  was  to  merge  the  earlier  in  the  later  agreement. 
Tree  subsequently  transferred  the  factory  premises  and  the 
right  to  the  watercourse  to  the  defendants. 

The  first  question  is  whether  under  the  present  circum- 
stances the  plaintiflE  is  bound  bv  the  agreement  made  by  his 
predecessor  in  title.  The  benefit  of  it  passed  to  the  defend- 
ants, but  unless  the  plaintiff  is  bound  by  it  the  defence  fails. 
The  plaintiff's  title  is  a  registered  one,  and  he  claims  the 
benefit  of  the  registry  laws.  Whether  the  agreement  be  taken 
as  conferring  the  property  in  the  land  required  for  the  water- 
.  course,  or  as  a  quasi  easement,  or  as  a  mere  license,  it  created 
an  interest  in  land  to  which  the  registry  laws  apply:  see 
Jarvis  v.  City  of  Toronto,  21  A.  E.  395,  25  S.  C.  B.  237.  And 
the  plaintiff's  conveyances  were  registered  before  the  defend- 
ants registered  the  instruments  under  which  they  claim. 

The  defendants  allege  in  the  statement  of  defence  that 
the  plaintiff  was  aware  of  the  existence  of  the  watercourse 
and  of  the  instruments  of  grant  long  prior  to  the  date  of  his 
mortgage  from  Jacob  Harrington.  The  learned  Judge  foimd 
all  the  issues  in  favour  of  the  defendants.  Does  the  evidence 
support  the  finding  of  notice  ?  The  plaintiff  admits  that  he 
was  aware  before  his  purchase  of  the  existence  of  the  water- 
course, but  that  is  not  sufiicient  to  establish  actual  notice  of  the 
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instnimentof  grant.  This  is  pointed  out  by  Strong,  J.,  in  Ross 
V.  Hunter,  7  S.  C.  B.  289,  in  which,  after  observing  that  it  is 
well  settled  that  nothing  short  of  actual  notice,  such  notice  as 
makes  it  a  fraud  on  the  pai-t  of  a  purchaser  to  insist  on  the 
registry  laws,  is  suflBcient  to  disentitle  a  party  to  insist  in 
equity  on  a  legal  priority  acquired  under  the  statute,  and 
referring  to  the  authorities,  says  (p.  323):  "What  we 
must  find  in  order  to  hold  that  the  defendant  is  entitled  to  a 
verdict  is  that  he  (the  plaintiff)  had  knowledge  of  the  deed 
conferring  the  title  to  the  easement,  not  merely  that  the 
defendant  was  in  the  enjoyment  of  the  easement/^ 

Actual  notice  is  knowledge,  not  presumed  as  in  the  case 
of  constructive  notice,  but  shewn  to  be  actually  brought  home 
ti  the  party  to  be  charged  with  it,  either  by  proof  of  his  ovm 
admission  or  by  the  evidence  of  witnesses  who  are  able  to 
establish  that  the  very  fact  of  which  notice  is  to  be  estab- 
lished, not  something  which  would  have  led  to  the  discovery 
of  the  fact  if  an  inquiry  had  been  pursued,  had  been  brought 
to  his  knowledge.  The  distinction  is  clearly  pointed  out  by 
Strong,  J.,  in  Rose  v.  Peterkin.  13  S.  C.  R.  667. 

The  only  evidence  of  notice  to  the  plaintiff  that  is  to  be 
found  in  this  case  is  his  own  testimony.  But  it  goes  no 
further  than  to  shew  that  he  knew  of  the  existence  of  the 
pipes  under  ground,  and  the  use  that  was  being  made  of  them. 
He  supposed,  indeed  believed,  that  they  could  not  have  been 
placed  there  without  his  father's  permission,  but  he  was  not 
aware  of  the  agreements  or  any  of  them  or  their  nature.  He 
might  well  have  all  the  impressions  he  speaks  of  without 
knowing  anything  of  the  agreements.  But  the  knowledge 
which  would  make  it  inequitable  for  him  to  purchase,  and 
having  purchased  set 'up  and  claim  the  protection  of  the 
registry  laws,  has  not  been  brought  home  to  him.  He  ex- 
pressly denies  knowing  of  an  agreement,  and  there  is  nothing 
in  the  evidence  to  justify  a  contrary  conclusion.  He  is  en- 
titled, therefore,  to  rely  upon  his  conveyances,  the  registra- 
tion of  which,  without  notice  of  the  defendants^  interest  or 
claim,  rendered  it  void  as  against  him.  And  there  has  not 
been  a  suflBcient  lapse  of  time  since  to  give  the  defendants  a 
right  under  the  statute  or  by  prescription. 

In  this  view  it  is  unnecessary  to  consider  whether  the 
defendants'  interest  or  right  wab  a  mere  license,  or  whether 
it  was  a  grant  of  the  watercourse,  or  whether  it  was  revocable 
or  irrevocable. 

The  appeal  is  allowed,  and  judgment  must  be  entered 
for  the  plaintiff  with  costs. 
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January  5th^  1904. 
C.A. 

HEX  V.  WALSH  AND  LAMONT. 

Criminal  Law — Assault  and  Theft — Summary  Trial  before 
Magistrate  —  Election  of  Accused  —  Neghct  to  Inform 
them  of  Nearest  Court  for  Jury  Trial — Amendment  of 
Charge  —  Necessity  for  Fresh  Election  —  Conviction 
Quashed — New  Trial, 

Case  reserved  (after  appeal)  by  the  police  magistrate , for 
the  city  of  Hamilton.  The  prisoners  were  brought  before 
the  magistrate  charged  with  the  offence  (not  being  one  which 
the  magistrate  had  jurisdiction  to  try  summarily  without  the 
consent  of  the  accused)  of  an  assault  upon  one  Snack  and 
robbing  him  of  30  cents.  Upon  their  arraignment,  the 
magistrate,  proceeding  under  sec.  786  of  the  Criminal  Code, 
read  over  the  charge  to  the  accused  and  said,  "  How  do  you 
wish  to  be  tried,  before  me  or  before  a  jury?'  Counsel  for 
the  prisoners:  "They  elect  to  be  tried  now  before  your 
Worship.^'  The  trial  was  proceeded  with,  and  in  the  course 
of  the  prosecutor's  examination  it  appeared  that  the  prison- 
ers, besides  the  30  cents  in  money,  had  stolen  the  prosecutor's 
overcoat.  The  Crown  Attorney  moved  to  amend  the  indict- 
ment by  adding  after  the  words  "30  cents  in  money"  the 
words  "  one  overcoat."  The  amendment  was  made  against 
objection,  and  at  the  conclusion  of  the  trial,  as  the  magistrate 
T*as  indicating  to  prisoners'  counsel  that  he  must  find  the 
charge  proven,  the  latter  requested  him  "to  delay  adjudi- 
cating upon  the  question  of  guilt  till  the  following  morn- 
ing." The  magistrate  did  so,  and  on  that  day  counsel  moved 
for  the  prisoners'  discharge.  The  magistrate  refused  to  dis- 
rharge  the  prisoners  or  reserve  a  case,  but  informed  the 
prisoners  and  their  counsel  that  to  avoid  all  technical  ques- 
tions as  to  the  regularity  of  tb'w  amendment,  he  found  the 
prisoners  guilty  of  the  robbery  of  the  30  cents  only,  as  if  the 
indictment  had  not  been  amended,  and  the  theft  of  the  over- 
coat not  included  in  the  chargB. 

J.  L.  Counsell,  Hamilton,  and  E.  N".  Armour,  for  the 
prisoners. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row^  and  Maclaren,  JJ.A.),  held  that  the  blot  on  the  pro- 
cedure was,  that  the  magistrate,  misled  no  doubt  by  a 
defective  or  incomplete  form,  emitted  to  inform  the  accused 
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of  the  Court  at  which  the  charge  could  probably  soonest  be 
tried  by  a  jury.  Begina  v.  Cockshott,  [1898]  1  Q.  B.  582, 
referred  to.  The  magistrate's  jurisdiction  to  try  the  ac- 
cused did  not  arise  because  they  were  not  properly  put  upon 
their  election.  The  Court  held,  also,  that  the  magistrate  had 
no  power,  after  he  had  entered  upon  the  trial,  to  enlarge  or 
extend  the  charge  by  amendment  .without  the  assent  of  the 
accused  to  the  summary  trial  of  the  charge  as  amended,  and 
thus  to  deprive  him  of  the  right  to  elect  to  have  the  amended 
01  the  new  or  additional  charge  tried  before  a  jury. 

Conviction  quashed  and  new  trial  ordered. 


January  5th,  1904. 
C.A. 

ADAMS  v.  COX. 

Fromiasory  Notes — Action  on — Defences  to — Interest  of  In^ 
dorser  in  Shares  Standing  in  Name  of  Holder — Termin- 
ation of  Interest  —  Inducements  to  Makers  —  Agency  of 
Indorser  for  Holder, 

Appeal  by  defendants  from  judgment  of  Palconbridge, 
C.J.  (2  0.  W.  R.  93),  in  favour  of  plaintiflE,  the  no&inee  of 
Thomas  Walmsley,  in  an  action  upon  certain  promissory 
notes  indorsed  to  and  held  by  Walmsley.  The  notes  were  for 
$2,100,  $2,100,  and  $2,722.50.  und  were  made  by  defendants 
Alice  B,  Cox  (the  wife)  and  Evelyn  S.  Cox  (the  daughter)  of 
defendant  Edward  Strachan  Cox,  who  was  the  indorser. 

W.  Laidlaw,  K.C.,  for  defendants. 

G.  F.  Shepley,  K.C.,  and  J.  J.  Maclennan,  for  plaintiff. 

The  Court  CMoss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  and  Maclaren,  JJ.A.),  held  that  as  regards  defendant, 
Edward  S.  Cox,  the  only  plausible  defence  was  that  Walmsley 
end  he  were  jointly  entitled  to  or  interested  in  a  block  of  shares 
in  the  Crow's  Nest  Pass  Coal  and  Development  Co.,  and  that 
the  present  value  of  defendant's  interest  therein  was  more  than 
sufficient  to  satisfy  plaintiff's  claim,  and  this  defence  failed 
because  it  appeared  that  long  before  the  making  of  the  notes 
sued  on  defendant  Edward  S  Cox  had  released  all  and  every 
interest  and  claim  that  he  ever  had  in  the  shares  to  Walmsley. 
The  other  defendants  contended  that  they  were  not  liable 
upon  the  notes,  because,  as  they  alleged,  they  were  induced 
to  sign  them  through  the  misrepresentation  of  their  co-defen- 
dant Edward  S.  Cox,  while  acting  as  Walmsley's  a^ent  in  pro- 
curing the  making  of  the  notes,  or  because  Walmsley  had  full 
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notice  of  the  facts  eonoeming  their  relationship  to  and  with 
defendant  Edward  S.  Cox,  and  was  therefore  affected  by  any 
fraud  or  misrepresentation  practised  upon  them,  or  as  regards 
defendant  Evelyn  S.  Cox  because  she  was  induced  to  sign  the 
notes  through  the  exercise  ov^r  her  of  parental  dominion  and 
coercion,  and  without  independent  advice  or  full  knowledge 
cf  what  she  was'  doing;  and  that  the  release  of  their  co- 
defendant's  interest  in  the  shares  was  not  concurred  in  by 
them,  and  that  Walmsley  is  therefore  bound  to  account  to 
them  for  the  present  value  of  the  shares.  These  defences 
failed  upon  the  evidence,  which  fully  sustained  the  findings 
of  the  trial  Judge. 

Appeal  dismissed  with  costs. 

BiMTTON,  J.  January  7th,  1904. 

WEEKLY  COURT. 

Re  CANADIAX  PACIFIC  E.  W.  CO.  and  DU  CAILLAND. 

Railway — Land  and  their  Valuation  —  Award — Interest  of 
Arbitrator — Extension  of  Time  for  Making  Award — Pro- 
visions of  Award — Letter  by  Landowner  to  Arbitrators — 
Compensation — Amount — Bcdudng  on  Appeal, 

Appeal  from  and  motion  to  set  aside  an  award  under  the 
Railway  Act.  Three  arbitrators  were  appointed  under  the 
Railway  Act  and  amendments  to  determine  the  value  of 
DuCailland's  land  (about  seven  acres)  in  Sudbury  taken  by 
the  company  for  their  railway,  viz.,  Stephen"  Poumier  chosen 
by  DuCailland,  John  Elderry  chosen  by  the  company,  and 
John  Prawley  selected  as  the  third  arbitrator.  The  award 
complained  of  was  made  by  Foumier  and  Prawley  (Elderry 
not  joining)  on  15th  September,  1903,  awarding  $776  to 
DuCailland  for  the  land.     . 

D'Arcy  Scott,  Ottawa,  for  the  company,  the  appellants. 

A.  H.  Marsh,  K.C.,  for  DuCailland. 

Britton,  J.,  held  that  the  objection  that  Foumier  was 
pecuniarily  interested  was  not  supported  by  the  evidence,  even 
if  taken  in  time:  sec.  160  of  the  Railway  Act.  2.  That  there 
was  express  consent  of  the  parties  to  the  extension  of  time  for 
making  the  award.  3.  That  there  is  nothing  in  the  objection 
that  the  award  does  not  state  to  whom  the  money  is  to  be 
paid.  4.  That  a  letter  sent  by  DuCailland  to  the  arbitrators, 
though  it  was  improper  to  send  it,  did  not  affect  the  case.  .  .  . 

I  must  consider  the  matter  upon  the  merits,  and  decide 
it  under  sec.  161  of  the  Railway  Act  "  as  in  a  case  of  original 
jurisdiction.**    What  this  means  has  been  determined  by  the 
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Courts.  In  Atlantic  and  North-West  R.  W.  Co.  v.  Wood, 
[1895]  A.  C.  257,  Lord  Shand,  who  delivered  the  judgment, 
said :  "  It  was  not  the  intention  of  the  Legislature  that  the 
Court  should  entirely  supersede  and  take  the  place  of  the 
arbitrators,  but  that  the  Court  should  examine  into  the  jus- 
tice of  the  award  given  by  the  arbitrators  on  the  facts  as  well 
as  the  law.^^ 

I  will  therefore  deal  with  this  appeal,  so  far  as  I  am  able, 
as  1  would  with  an  appeal  from  a  subordinate  Court  "  where 
review  is  provided  for.''  Following  Lemoine  v.  City  of 
Montreal,  23  S.  C.  E.  390,  "  to  warrant  interference,  1  must 
be  satisfied  beyond  reasonable  doubt  that  there  has  been 
error.'' 

The  conclusion  to  which  the  arbitrators  have  come  should 
stand  if  there  is  evidence  to  support  it,  but  if,  in  my  opinion, 
the  conchision  is  so  unreasonable  or  unjust  and  so  unsup- 
ported by  evidence  that  it  ought  not  to  stand,  it  is  my  duty 
to  say  so. 

The  quantity  of  land  taken  is  5.42  acres  of  lot  2  and  1.88 
acres  of  lot  4,  and  for  these  parcels  the  railway  company  ten- 
dered $400.  The  award  for  this  land  and  for  respondent's 
damages  is  $776.  There  is,  in  my  opinion,  no  evidence, 
apart  from  that  of  the  respondent,  to  support  an 
award  for  so  large  an  amount,  and  the  evidence  of 
the  respondent  is  of  a  visionary  character,  and  ought  not 
to  have  been  accepted  as  against  the  testimony  put  in  on  be- 
half of  appellants.  1  think  the  evidence  reduces  the  value  of 
the  land  taken  and  the  damage  to  the  owner's  other  land  con- 
siderably below  the  $776.  Some  regard  must  be  had  to  the 
land  being  near  the  shore  of  a  small  lake  which  has  its  attrac- 
tions, and  upon  the  margin  of  which  summer  cottages  may  be 
built,  and  regard  must  be  had  to  Sudbury  being  a  growing 
place,  but  making  every  rea^nable  allowance  for  these 
things,  there  is  not  in  the  evidence  what  would  warrant  so 
large  an  award. 

The  respondent  became  the  owner  of  the  land  4  or  5  years 
ago  at  about  $4  an  acre  for  the  80  acres,  of  which  lot  2  is  a 
part,  and  $6  an  acre  for  the  (58  acres  of  which  lot  4  is  a  part. 
After  the  deposit  of  the  map  and  book  of  reference  by  the 
appellants,  the  respondent  had  a  plan  prepared  dividing  his 
land  into  lots.  This  may  have  been  an  afterthought  by  re- 
spondent. The  date  of  filing  the  railway  map  must  be  the 
date  with  reference  to  which  compensation  or  damages 
shall  be  ascertained:  see  sec.  145. 

That  the  land  of  respondent  could  be  divided  into  town 
building  lots  and  villa  lots  is  important  and  should  be  taken 
into  consideration,  but  the  value  of  such  lots  is  largely  specu- 
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lative.  There  is  no  indication  now  that  for  years  to  come 
the  owner  of  this  land  will  sustain  any  great  loss  by  reason 
of  what  the  appellants  have  done. 

How  can  I  determine  the  amount  that  respondent  should 
get?  I  cannot  do  it  with  accuracy.  There  is  no  way  of 
measuring  it,  and  I  would  not  interfere  if  there  was  evidence 
to  support  it,  even  if  contradicted  by  otlier  evidence.  Should 
1  deal  vdth  tiie  amount  wholly  without  regard  to  the  arbitra- 
tors, I  would  think  the  $400  tendered  sufficient  and  should 
have  been  accepted ;  but  I  cannot  do  this — I  must  have  some 
regard  for  their  findings;  and,  considering  that  this  is  a  case 
where  the  respondents  land  is  being  taken  from  him  without 
his  consent,  1  must  give  him  the  benefit  of  every  doubt. 
Weighing  the  evidence  as  carefully  as  I  can,  I  think  the  sum 
ol  $500  will  be  ample  compensation  to  the  respondent  for  the 
value  of  his  land  taken  for  the  railway,  and  for  any  damages 
he  may  or  can  sustain  by  reason  of  the  railway  to  the  land 
not  taken.  The  land  at  present  is  not  of  a  character  or  in 
condition  to  build  upon ;  it  is  not  fit  for  garden  or  farm  pur- 
poses, and  only  a  small  part  of  it,  and  to  a  very  small  extent, 
is  revenue-producing.  If  the  arbitrators  were  experts  as  to 
land  values,  and  if  they  had  decided  this  upon  view,  I  would 
bf  slow  to  interfere.  It  is  not  shewn  that  the  arbitrators 
have  any  greater  knowledge  than  the  witnesses  who  were 
called.  There  are  with  the  papers  estimates  with  the  names 
of  the  arbitrators  upon  them.  If  these  indicate  the  individual 
opinions  of  the  arbitrators,  there  was  at  first  very  great 
divergence. 

I  think  the  sum  of  $500  ample  for  the  respondent,  and  I 
allow  the  appeal  to  the  extent  of  awarding  $500  instead  of 
$776  as  given  by  the  arbitrators.  As  the  appellants  have 
succeeded  only  in  part,  there  should  be  no  costs  of  appeal. 

Appeal  allowed — award  reduced  to  $500.  The  company 
will  under  the  statute  have  to  pay  costs  of  arbitration,  but 
each  to  pay  their  own  costs  of  appeal. 


Britton,  J.  January  8th,  1904. 

TRIAL. 

CONNELL  V.  CONNELL. 

Will — Defective  Execution — Witnesses  not  Present — Testimony 
of  Witnesses — Refusal  to  Establish  Will — Preparation  by 
Beneficiary — Suspicious  Circumstances. 

Action  to  establish  the  will  of  James  Connell,  deceased. 
The  will  disposed  of  an  estate  of  $70,000  or  $80,000,  in  favour 
of  plaintiffs,  who  were  brothers  of  the  deceased,  to  the  com- 
parative exclusion  of  the  widow  and  other  brothers,  who  were 
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worse  oflE  financially  than  the  plaintiflfs.  The  action  was 
begun  in  the  Surrogate  Court  of  the  united  counties  of  Leeds 
and  Grenville,  and  was  removed  into  the  High  Court  The 
will  was  made  on  9th  January,  1887,  by  James  Council  at  a 
time  when  he  was  very  ill,  but  he  recovered  and  did  not  die 
till  30th  May,  1903.  At  the  time  of  making  the  will  Mc- 
Connell  and  his  wife  resided  on  a  farm  near  Prescott.  They 
had  no  children. 

J.  L.  Whiting,  K.C.,  and  F.  J.  French,  K.C.,  for  plain- 
tijfs. 

Q.  H.  Watson,  K.C.,  and  C.  F.  Maxwell,  St.  Thomas,  for 
defendants  Richard,  Thomas,  and  John  McConnell  and  Mary 
Ann  Abel. 

J.  A.  Hutcheson,  K.C.,  for  defendant  Jane  E.  Connell, 
the  widow. 

Britton,  J. — The  will  was  attacked  on  two  grounds: 
(1)  that  it  was  not  in  fact  executed  in  accordance  with  sec. 
12  of  E.  S.  0.  ch.  106;  and  (2)  that,  even  if  formally  ex- 
ecuted, it  was  not  the  will  of  James  Connell,  but  rather  that 
of  plaintiflfs,  or  of  plaintiff  Wm.  Connell,  who  drew  it.  .  .  . 
Both  subscribing  witnesses  deposed  that  the  statutory  require- 
ments were  not  complied  with.  The  Peverett  Case,  [1902] 
P.  205,  referred  to  as  to  the  presumption  under  these  circum- 
stances. But,  after  hearing  and  seeing  the  witnesses,  and  a 
very  careful  consideration  of  the  evidence,  I  have  come  to 
the  conclusion  that  this  is  not  a  case  in  which  I  should  act 
upon  the  presumption  of  omnia  rite  esse  acta,  but,  on  the 
contrary,  I  accept  as  true  the  evidence  that  the  will  was  not 
signed  or  acknowledged  by  James  McConnell  in  the  presence 
of  the  two  persons,  James  McFadden  and  Annie  Connell, 
who  subscribed  their  names  as  witnesses  .  .  .  The  sig- 
nature to  the  will  was  that  of  James  Connell,  and  the  widow 
knew  on  the  night  of  Saturday  Stli  January  that  the  will  was 
being  prepared,  and  these  witnesses  when  ihey  signed  as  such 
on  the  following  day,  Sunday,  thought  they  were  doing  all. 
that  was  necessary  to  properly  attest  that  will.  James  McFad- 
den stated  positively  that  testator  did  not  sign  in  his  pre- 
sence. .  .  .  The  evidence  of  Annie  .Connell  corroborates 
McFadden,  but  she  has  not  so  accurate  a  recollection  of  what 
took  place  as  he  has.  Wright  v.  Sanderson,  L.  R.  9  P.  D.  9, 
O'Meagher  v.  O'Meagher,  11  L.  B.  Ir.  117,  Bailey  v.  Trowan, 
19  W.  R.  511,  Meyers,  v.  Gibson,  14  W.  R.  901,  *Lloyd  v. 
Roberts,  12  Moore  P.  C.  158,  Brown  v.  Atkinson,  [1902]  P. 
3,  Collins  V.  Kilrov,  1  0.  L.  R.  503,  Hogg  v.  Maguire,  11  A. 
R.  507,  Tyrrell  v.  Painton,  [1894]  P.  151,  Barry  v.  Butler,  2 
Moore  P.  C.  480,  referred  to.     The  will  was  prepared  and 
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executed  under  circumstanees  which  should  fairly  excite  sus~ 
picion,  and  evidence  has  not  been  adduced  to  remove  that 
suspicion. 

Judgement  declaring  that  the  will  has  not  been  proved 
and  that  the  deceased  died  intestate.  Costs  of  all  parties 
out  of  the  estate. 


Cartwright,  Master.  January  9th,  1904. 

chambers. 

MILLOY  V.  WELLINGTON. 

Action — Delay  in  Prosecuting — Motion  to  Dismiss — Excuse 
— Poverty — Negotiations  for  Settlement — Amendment  — 
Statement  of  Claim. 

This  action  was  begun  on  1st  September,  1900.  Notice 
of  trial  was  given  for  March,  1901,  and  again  for  September, 
1901.  No  further  step  was  taken  until  October,  1903,  when 
plaintiff  moved  to  amend  the  statement  of  claim,  and  on  the 
following  day  defendant  moved  to  dismiss  the  action  for  want 
of  prosecution. 

W.  B.  Smyth,  for  plaintiff. 

C.  W.  Kerr,  for  defendant. 

The  Master. —  .  .  .  All  motions  to  dismiss  must 
be  decided  on  their  own  facts.  [Finkle  v.  Lutz,  14  P.  E.  48, 
Bucke  v.  Murray,  9  P.  R.  495,  Clarke  v.  Creighton,  13  P.  E. 
113,  Napanee,  Tamworth,  and  Quebec  E.  W.  Co.  v.  McDonell, 
10  P.  E.  525,  and  Finnegan  v.  Keenan,  7  P.  E.  385,  referred 
to.]     .     .     . 

The  delay  is  accounted  for  by  the  poverty  of  plaintiff  and 
negotiations  between  the  parties.     .     *     . 

It  is  plain  from  the  affidavits  of  defendant's  sol- 
icitor that  there  were  some  negotiations,  and  that 
he  was  willing  to  pay  $200  (plaintiff's  former  solicitor  says 
$250)  for  costs  to  obtain  a  discontinuance  of  the  action,  at 
a  time  when  the  taxable  costs  could  not  have  reached  per- 
haps half  that  amount.  A  similar  offer  was  made  after  the 
notice  of  trial  given  in  September,  1901  .  .  .  and  this 
time  plaintiff  was  in  default,  and  defendant  might  have 
moved  under  Eule  454  and  had  the  action  dismissed.  But 
no  step  of  any  kind  was  taken,  nor  any  remonstrance  made 
to  plaintifPs  solicitor,  and  the  action  slept  for  over  two  years, 
until  the  two  motions  were  made  now  under  consideration. 
This  brings  the  case  exactly  within  the  facts  of  Finkle  v. 
I^utz,  supra. 

It  was  urged  by  Mr.  Kerr  that  plaintiff's  case  was  quite 
hopeless,  but  that  very  argument  was  met  by  Proudfoot,  V.-C, 
in  Cotton  v.  Eodgers,  7  P.  E.  423,  at  p.  426.     .     .     . 
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Nor  can  I  pay  aay  greater  attention  to  the  plea  that  this 
is  a  "  hard  action  ^^  and  one  that  should  not  be  favoured :  see 
per  Eose,  J.,  in  Carter  v.  Barker,  11  P.  R.  at  p.  2. 

Having  regard  to  the  undisputed  facts  of  this  case,  and 
the  documentary  evidence  and  the  strong  and  definite  affi- 
davit of  plaintiff's  former  solicitor  (which  defendant  has  nat 
attempted  to  discredit  by  cross-examination,  or  otherwise),  1 
think  the  motion  to  dismiss  must  be  refused,  but  without 
costs,  as  neither  party  should  be  in  a  position  to  claim  them 
as  against  the  Qther. 

Then  as  to  plaintiff's  motion  for  leave  to  amend  the  state- 
ment of  claim.  The  greater  includes  tlie  less,  and,  if  the 
original  ground  of  action  can  be  maintained,  defendant  must 
necessarily  have  given  cause  for  the  claim  now  sought  to  be 
added.  The  amendment  would  certainly  be  allowed  at  the 
trial  if  the  evidence  sustained  it.  I  considered  this  question 
in  Hunter  v.  Boyd,  2  0.  W.  E.  1055.     .     .     . 

The  motion  must  be  allowed.     Costs  of  and  incidental 
, thereto  to  defendant  in  any  event,  and  plaintiff  must  un- 
dertake to  go  to  trial  at  the  ensuing  March  sittings,  unless 
the  Court  shall  make  other  order  to  the  contrary. 


Cartwright,  Master.  January  9th,  1904. 

chambers. 

LAWEIE  V.  MAXWELL. 

Pleading  —  Statement  of  Claim  —  Defainatuyn  —  Motion  to 
Strike  out  Paragraph — Pleading  over — Waiver — Embar- 
rassment— Indefinite  Charge. 

Motion  by  defendant  to  strike  out  or  for  particulars  of 
the  3rd  paragraph  of  the  statement  of  claim  in  an  action  for 
slander. 

The  paragraph  was:  ^*  About  the  time  plaintiff  was  leav- 
ing defendant's  farm,  defendant  (much  to  the  injury  of  plain- 
tiff's reputation)  began  circulating  stories  to  the  effect  that 
plaintiff  ha^  taken  and  carried  away  from  defendant's  farm 
lumber  and  other  material  owned  by  defendant,  and  had 
taken  it  over  to  plaintiff's  farm." 

In  the  two  next  paragraphs  the  alleged  slanderous  words 
were  set  out  with  proper  innuendoes  and  allegations  of  the 
times  when  and  persons  to  whom  the  words  were  spoken. 
The  6th  paragraph  alleged  that ''  through  the  words  so  falsely 
and  maliciously  spoken  plaintiff  has  .  .  .  been  greatly 
damnified." 
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Upon  a  previous  application  by  plaintiff  certain  para- 
graphs of  the  statement  of  defence  had  been  struck  out  with 
leave  to  defendant  to  amend. 

S.  B.  Woods,  for  defendant. 

J.  W.  McCuUough,  for  plaintiff. 

The  Master. — In  the  former  statement  of  defence  the 
paragraph  now  objected  to  was  pleaded  to  specifically;  and 
no  objection  was  taken  to  the  statement  of  claim  in  any  re- 
spect. Clearly,  therefore,  at  that  time  defendant  was  not 
in  any  default  as  to  what  case  he  had  to  meet.  On  this 
ground  alone,  the  motion  should  be  dismissed,  as  the  objec- 
tion, even  if  tenable,  comes  too  late  after  defendant  has  once 
pleaded  over.  To  hold  otherwise  would  allow  a  defendant 
V.  ho  had  been  ordered  a  second  or  a  third  time  to  amend,  then 
for  the  first  time  to  object  to  a  statement  of  claim  to  which 
he  had  already  pleaded  twice.  At  latest  the  objection  should 
tave  been  taken  on  the  previous  argument,  when  it  could 
have  been  disposed  of  without  extra  expense.     .     .     . 

It  is  argued  that  "  circulating  stories  "  in  the  3rd  para- 
graph is  embarrassing,  because  it  does  not  say  what  they  were ; 
and  it  is  urged  that  under  this  paragraph  plaintiff  might  be 
allowed  to  recover,  even  if  he  failed  in  his  proof  of  the  sub- 
sequent paragraphs. 

On  the  other  side  it  was  argued  that  this  3rd  paragraph 
\ia6  only  matter  of  inducement  and  introductory  to  the  other 
paragraphs  (see  Odgers  on  Libel,  3rd  ed.,  p.  556).  .  .  . 
Hay  V.  Bingham,  1  0.  W.  R.  823,  and  the  cases  there  cited, 
were  also  relied  on  as  shewing  that  in  an  action 
of  defamation  the  ver}^  words  complained  of  must  be 
set  out  by  plaintiff.  So  that,  if  the  statement  of 
claim  had  ended  with  the  3rd  paragraph,  it  would 
have  disclosed  no  cause  of  action  (Odgers,  p.  553).  Of  this 
there  cannot  be  any  doubt.  Xor  am  I  able  to  see  how  de- 
fendant can  really  fear  what  he  alleges.  And  a  party  is  not 
entitled  to  have  the  adversar>'''s  pleadings  framed  to  suit  his 
view  of  what  will  be  safest  for  himself. 

On  this  ground  also  the  motion  fails  as  being  unnecessary, 
and  must  be  dismissed  with  costs  to  plaintiff  in  the  cause. 
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CHAMBERS. 

STANDARD  TRADING  CO.  v.  SEYBOLD. 

Discovery — Examination  of  Parties — Order  for  Second  Ex- 
amination— Amended  Pleadings — New  Issues — Discretion 
— Practice. 

Appeal  by  defendants  Seybold  and  Booth  from  order  of 
Master  in  Chambers  directing  them  to  attend  for  examination 
for  discovery,  such  examination  to  be  limited  to  the  matters 
raised  by  the  amended  statement  of  defence  of  defendant 
Booth.  These  defendants  had  both  been  examined  for  dis- 
covery upon  the  original  issues,  under  Rule  1250.  During 
the  trial  defendant  Booth  applied  for  and  obtained  leave  to 
amend  the  statement  of  deifence,  alleging  new  and  important 
matter  as  defence,  and  the  amended  defence  alleged  circum- 
stances which  would  be  presumably  within  the  knowledge  of 
defendant  Seybold.  The  matters  alleged  in  the  amended 
statement  of  defence  were  in  no  way  suggested  by  the  plead- 
ings as  originally  delivered.  Upon  the  amendment  being 
made,  the  trial  was  postponed,  and  plaintiffs  obtained  the 
order  appealed  from. 

D.  L.  McCarthy,  for  appellants,  contended  that  plaintiffs 
having  once  examined  these  defendants  the  right  to  discover^' 
was  exhausted,  there  being  no  Rule  expressly  authorizing  a 
second  examination. 

W.  H.  Blake,  K.C.,  for  plaintiffs. 

Teetzel,  J.,held  that  a  practice  had  been  established  in 
Chambers  under  which  orders  for  a  second  examination  are 
made  where  special  circumstances  are  shewn  sufficient  to 
satisfy  the  Master  that  it  is  in  the  interests  of  justice  to  make 
such  an  order.  Laird  v.  Stanley,  4  Ch.  Ch.  322,  Smith  v. 
Lake  Erie  and  Detroit  River  R.  W.  Co.,  2  0.  W.  R.  217,  and 
Holmested  and  Langton,  p.  618,  referred  to.  Notwithstand- 
ing that  this  practice  is  not  authorized  by  an  express  Rule, 
it  is  well  fitted  to  the  administration  of  justice,  and  should 
not  be  disturbed  unless  by  a  Divisional  Court. 

Appeal  dismissed  with  costs. 
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Cartwright,  Master.  January  12th,  1904. 

chambers. 

McINTYRE  V.  MUNN. 

Costs — Reference  for  Trial — Report — Award  of  Costs — Juris- 
diction of  Referee — Order  or  Judgment — Execution. 

On  3rd  November,  1903,  an  order  was  made,  on  consent 
oi  defendant's  solicitor,  pui-snant  to  sec.  29  of  the  Arbitra- 
tion Act,  according  to  form  No.  123,  referring  "  all  matters 
in  question  in  this  action."  By  the  third  paragraph  the  costs 
^ere  to  be  in  the  discretion  of  the  Referee. 

The  report  was  made  on  30th  November  and  filed  on  2nd 
December,  and  it  was  not  appealed  against.  The  Referee 
awarded  to  the  plaintiff  the  costs  of  the  action  and  reference. 

On  23rd  December  these  costs  were  taxed.  The  defend- 
ant's solicitor  at  first  objected  that  a  further  order  for  judg- 
ment was  necessary,  but  he  taxed  the  costs  of  an  interlocutory 
motion,  to  which  defendant  was  entitled,  at  $60.69,  which 
sum  was  deducted  from  plaintiff's  costs  of  action  and  refer- 
ence. 

The  plaintiff's  solicitor  issued  a  fi.  fa.  for  the  costs  taxed 
and  lodged  it  with  the  sheriff  on  29th  December. 

On  5th  January  the  defendant  moved  to  set  aside  the  fi. 
fa.,  on  the  ground  that  there  was  no  order  or  judgment  to 
support  it. 

G.  H.  Kilmer,  for  defendant. 

i[.  H.  Ludwig,  for  plaintiff. 

The  Master. — I  think  it  is  clear  that  plaintiff's  action 
was  right. 

The  whole  matter  was  dealt  with  by  the  order  of  refer- 
ence, nothing  being  reserved  in  the  nature  of  further  direc- 
tions.   Had  Sie  order  been  made  under  sec.  28,  the  case  would 

VOIm  ni.  O.W.R.  NO,  2 
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Ijave  been  different,  as  is  shewn  by  a  comparison  of  form  122 
with  form  123.  This  latter  disposes  of  the  contention  in 
regard  to  the  costs  nrged  by  Mr.  Kilmer:  see  Holmested  and 
Langton,  p.  812.  Here  the  costs  are  sufficiently  provided  for 
by  the  2nd  and  3rd  paragraphs  of  the  order  of  reference. 

I  have  had  the  advantage  of  consulting  some  of  the  most 
experienced  officers  in  Osgoode  Hall,  who  agree  with  the  view 
here  put  forward.  They  say  they  never  require  such  an  order 
and  would  refuse  to  tax  the  costs  of  one.     .     .     . 

Mr.  Kilmer  relied  on  Freeborn  v.  Vandusen,  15  P.  R.  264; 
but  I  think  the  opinion  of  the  Chancellor  at  p.  268  supports 
the  conclusion  at  which  I  have  arrived. 

Motion  dismissed  with  costs. 


Cartwright,  Master.  January  12th,  1904. 

chambebs. 

EAMES  V.  EAMES. 

]YrU  of  Summons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action  —  Alimony  —  FrauduUnt  Conveyance — Creditor — 
RuU  162. 

Motion  by  defendants  to  set  aside  an  ex  parte  order  for 
the  issue  of  a  concurrent  writ  of  summons  for  service  on  the 
defendant  Eames  with  statement  of  claim,  out  of  the  juris- 
diction, and  to  set  aside  the  writ  and  the  service. 

S.  B.  Woods,  for  defendants. 

H.  Cassels,  K.C.,  for  plaintiff. 

•    "]  • 

The  Master. — .  .  .  Mr.  ^Woods  objected  that  the 
affidavit  on  which  the  order  was  based  was  insufficient  in  not 
.  .  .  stating  which  sub-section  of  Rule  162  was  relied  on. 
He  further  argued  that,  waiving  that  objection,  no  ground 
could  be  advanced  to  justify  the  order. 

The  writ  is  indorsed:  (1)  for  alimony  and  interim  ali- 
mony; and  (2)  to  have  certain  conveyances  of  real  estate  by 
the  defendant  Eames  to  his  co-defendants  set  aside  and  de- 
clared void  as  against  the  plaintiff  and  other  creditors  of  the 
defendant  Eames. 

Mr.  Woods  submitted  that  such  an  action  does  not  fall 
within  any  sul>-section  of  Rule  162. 

That  a  claim  for  alimony  does  not  constitute  a  plaintiff 
a  creditor  of  a  defendant,  and  that  no  order  for  service  of  a 
writ  of  that  nature  out  of  the  jurisdiction  can  be  made,  is 
shewn  bv  Wlieeler  v.  Wheeler.  17  P.  R.  45.  ...  To  the 
same  effect  is  Slemin  v.  Slemin.  2  0:  W.  R.  1176. 
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There  is,  therefore,  nothing  on  which  to  support  the 
second  branch  of  the  claim,  so  that  the  action  will  not  lie. 

Campbell  v.  Campbell,  29  Gr.  252,  distinguished.  Longe- 
way  V.  Mitchell,  17  Gr.  190,  referred  td.  .  .  1  cannot  see 
anj^  locus  standi  for  the  plaintiff  until  she  has  at  least  brought 
herself  within  Gillett  v.  Gillett,  14  P.  D.  158,  followed 
(though  as  it  would  seem  with  hesitation)  in  Brewis  v. 
Brewis,  [1893]  W.  N.  6. 

The  motion  must  therefore  be  allowed,  and  the  servi-ce  of 
the  proceedings  and  order  be  set  aside  with  costs. 


January  12th^  1904. 

divisional  court. 

HUFFMAN  V.  RUSH. 

Limitation  of  Actions  —  Beat  Property  Limitation  Act  — 
Boundary  Strip  —  Uncleared  Land  —  Atsence  of  Fence — 
Acts  of  Possession — Survey — Proper  Method, 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Brant  dismissing  action  brought  to  recover  damages  for  an 
alleged  trespass  by  defendants  upon  the  west  half  of  lot  16  in 
the  12th  concession  of  the  township  of  Burford,  and  the  cut- 
ting down  and  removal  therefrom  of  timber  and  wood,  and 
also  for  a  declaration  or  order  establishing  the  boundary  line 
between  plaintiff's  lot  and  the  land  of  defendant's  adjoining 
ir  on  the  west,  and  an  injunction  to  restrain  further  tres- 
papsing  upon  the  plaintiff's  lot. 

The  defendants  disputed  plaintiff's  title  to  the  land  upon 
which  the  alleged  trespasses  were  committed,  and  set  up  title 
in  themselves  as  owners  of  it,  and  pleaded  the  Statute  of  Limi- 
tations, B.  S.  0.  ch.  133. 

W.  S.  Brewster,  K.C.,  for  plaintiff. 

J.  Harley,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C,J.,  ]\Iac- 
Maiion.  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — The  real  dispute  is  as  to  the  owner- 
ship of  a  strip  of  land  of  about  53  links  in  width,  which,  as 
plaintiff  contends,  forms  part  of  his  lot,  but  which  defend- 
ants assert  is  part  of  theirs,  which  is  part  of  lot  17,  and  they 
contend  that,  if  it  ever  belonged  to  plaintiff  as  forming  part 
of  his  lot,  it  has  become  theirs  by  the  operation  of  the  Statute 
of  Limitations. 
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The  Judge  of  the  County  Court  found  in  favour  of  plain- 
tiff on  the  question  of  boundary,  but  against  him  on  that  of 
the  Statute  of  Limitations,  and  therefore  gave  judgment 
directing  the  dismissal  of  his  action. 

Three  surveys  for  the  purpose  of  ascertaining  and  mark- 
ing the  boundary  line  between  lots  16  and  17,  appear  to  have 
htHin  made,  one  in  the  year  1867  or  1868,  by  a  surveyor  named 
Malcolm;  the  second  in  1874,  by  another  surveyor,  Smiley 
by  name;  and  the  third  and  last  by  Kichard  H.  Squires,  a 
provincial  land  surveyor,  in  1902;  and  the  line  as  run  l)y 
Squires  is  distant  64  links  west  of  that  run  by  Smiley,  and 
11  links  east  of  that  run  by  Malcolm. 

The  lands  of  both  parties  have  never  been  occupied 
or  cleared  or  cultivated,  and  no  fence  separating  them  has 
ever  been  built ;  they  are  for  the  most  part  marshy,  and  such 
value  as  the  strip  in  dispute  possesses,  which  is  but  little,  is 
for  the  timber  upon  it. 

According  to  the  contention  of  the  defendants,  to  which 
effect  has  been  given,  the  surveyor  Smiley  set  posts  at  the 
front  and  rear  of  the  line,  which  he  ran  with  intennediate 
pickets  at  short  internals,  and  he  also  blazed  his  line  from 
front  to  rear,  and  plaintiff,  as  owner  of  the  south  half  of  lot 
16.  and  defendants  and  their  predecessors  in  title,  as  owners 
of  the  adjoining  part  of  lot  17,  have  ever  since  acquiesced  in 
that  line  as  being  the  boundary  line  between  their  respective 
lots,  and  have  been  in  possession  up  to  it,  plaintiff  on  the 
east,  and  defendants  and  their  predecessors  in  title  on  the 
west  side  of  it. 

I  am  unable  to  agree  with  the  opinion  of  the  learned 
Judge  on  this  branch  of  the  case,  which  certainly  carries  the 
principle  of  Davis  v.  Henderson,  29  U.  C.  R.  344,  upon  which 
he  bases  it,  f urtlier  than  it  has  yet  been  carried,  and  applies 
it  to  a  state  of  facts  to  which,  as  far  as  I  have  been  able  to 
ascertain,  it  has  never  been  extended. 

It  was  no  doubt  proved  that  the  line  run  by  Smiley  was 
well  marked  upon  the  ground,  and  that  it  could  be  readily 
traced  throughout  its  whole  length,  and  it  was  attempted 
to  be  shewn  that  in  the  cutting  of  timber,  which  was  the  only 
use  which  has  ever  been  made  of  either  lot,  plaintiff  cut  up 
to  this  line  and  no  further  west,  and  defendants^  predeces- 
sors in  title  and  defendants  themselves  up  to  it  and  no  fun- 
ther  east;  there  was,  no  doubt,  some  evidence  as  to  this  ad- 
duced by  defendants,  but  this  testimony  was  contradicted  by 
plaintiff,  and  it  was,  in  my  opinion,  insufficient  to  establish 
such  visible,  continuous,  and  exclusive  possession  as  is  neces- 
sary to  be  shewn  in  order  to  deprive  an  owner  of  his  land. 
by  the  operation  of  the  Statute  of  Limitations. 
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There  was  some  very  general  evidence  given  that  the 
course  I  have  mentioned  had  been  pursued,  but  nothing,  I 
think,  to  justify  a  finding  that  the  cutting  of  timber  had 
gone  on  continuously  from  year  to  year;  it  rather  appeared 
that  timber  had  been  taken  off  by  the  predecessors  in  title 
of  defendants  only  at  intervals,  and  these  somewhat  distant 
from  one  another.  The  testimony  as  to  the  number  of  trees 
cut  on  the  strip  in  dispute  was  vague.  The  witnesses  who 
spoke  as  to  it,  on  cross-examination  cut  down  very  much 
their  general  statements,  and  the  inference  I  draw  from  their 
testimony  is  that  very  few  trees  were  cut  on  it,  and  these  at 
considerable  distance  from  one  another. 

Some  reliance  was  placed  upon  an  offer  which  was  said 
tc  have  been  made  by  plaintiff  to  purchase  from  a  former 
owner  of  the  defendants^  lands  timber  which,  to  his  know^ 
ledge,  had  been  cut  on  the  strip  in  dispute.  The  making  of 
such  an  offer  was  denied  by  plaintiff,  but,  even  if  the  testi- 
mony of  Ferrall,  which  is  relied  on  by  defendants,  be  ac- 
cepted as  true,  it  falls  far  short  of  proving  that  such  an  offer 
was  made.  He  was  cutting  the  timber  not  only  from  the 
strip  in  dispute  but  all  over  the  land  now  owned  by  defend- 
ants, and  the  offer,  according  to  his  own  statement,  was  to 
buy  all  the  pine  that  he  was  cutting. 

Upon  this  state  of  facts,  assuming  the  principle  of  such 
cases  aa  Davis  v.  Henderson  to  be  applicable,  there  was  not, 
in  my  opinion,  such  clear  and  unequivocal  evidence  of  such 
possession  by  the  defendants  as  is  necessary  to  be  shewn  to 
oust  the  true  owner:  per  Hagarty,  C.J.,  in  Sheperdson  v. 
McCullough,  46  U.  C.  R.  at  p.  6.84. 

That  principle,  in  my  opinion,  is,  however,  not  applicable 
to  this  case. 

[Discussion  of  Shepherdson  v.  McCullough,  supra;  Harris 
V.  Mudie,  7  A.  R.  427;  Steers  v.  Shaw,  1  0.  R.  26;  McGregor 
V.  Keiller,  9  0.  R.  677;  Heyland  v.  Scott,  19  C.  P.  165;  Davis 
V.  Henderson,  29  U.  C.  R.  344;  McConachy  v.  Denmark,  4 
R.  C.  R.  609.] 

The  learned  Judge  in  the  Court  below  has,  as  I  have  said, 
applied  the  principle  of  the  cases  to  which  he  refers  to  a  case 
to  which,  according  to  the  view  of  Burton,  J.A.,  in  Harris  v. 
Mudie,  it  is  not  applicable,  i.e.,  where  no  part  of  the  land 
has  been  entered  upon  and  cultivated  by  the  person  claim- 
ing under  the  statute  or  his  predecessors  in  title,  and  to  which 
it  has  at  all  ^events  never  yet  been  applied,  so  far  as  appear^^ 
from  the  reported  cases. 

Granting  that  to  require  that  some  part  of  the  land  should 
have  been  entered  upon  and  cultivated,  is  to  require  too  much. 
it  appears  to  me  that  at  all  events  it  is  necessary  t^  shew  that 
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there  has  been  either  that  or  an  entry  upon  and  actual  oc- 
cupation of  some  part  of  the  land,  and,  as  there  was  in  this 
case  neither,  the  defence  of  the  Statute  of  Limitations,  in  my 
opinion,  failed,  but,  as  I  have  said,  had  I  been  of  a  different 
opinion,  upon  the  facts  my  conclusion  would  be  that  there 
was  not  in  this  case  that  clear  and  unequivocal  evidence  of 
possession  which  is  necessary  to  bar  the  right  of  the  true 
owner. 

The  plaintiff's  evidence  of  his  title  to  the  land  in  question 
as  forming  part  of  his  lot  was  not,  however,  in  my  opinion, 
sufficient  to  establish  it. 

The  proper  method  of  ascertaining  the  true  position  of 
the  dividing  line  between  lots  is  provided  for  by  sec.  37  of  the 
Surveys  Act,  R.  S.  0.  ch.  181,  and  that  method  was  not 
adopted  in  making  the  sun'oy  in  accordance  with  which  plain- 
tiff claims.  It  may  be  assumed  that  the  original  post  or 
monument  from  which  the  line  should  commence  could  not 
hi  foimd  by  Mr.  Squires,  though  even  that  is  not  stated  by 
him,  and  that  being  the  case,  it  was  his  duty  to  obtain  the 
best  evidence  that  the  nature  of  the  case  admitted  of  respect- 
ing the  line  post  or  limit,  and  there  is  nothing  to  shew  that 
he  did  this.  Had  that  course  been  taken  without  satisfac- 
torily ascertaining  the  position  of  the  line  post  or  limit,  it 
was  then  his  duty  to  measure  the  true  distance  between  the 
nearest  undisputed  posts,  limits,  or  monuments,  and  divide 
that  distance  into  such  number  of  lots  as  it  contained  in  the 
original  survey,  assigning  to  each  a  breadth  proportionate  to 
that  intended  in  the  original  suney,  as  shewn  in  the  plan 
and  field  notes  of  it  of  record  in  the  department  of  Crown 
lands;  that  course  was  not  taken  nor  any  effort  made  to  ascer- 
tain what  were  the  nearest  undisputed  posts,  limits,  or  monu- 
ments. W^at  was  done^was  to  take  it  for  granted  that  the 
nearest  road  allowance  to  the  east  and  to  the  west,  as  they 
were  opened  and  travelled,  w-ere  in  their  proper  position, 
and  that  an  old  fence  which  appeared  to  divide  lot  13  from 
lot  14  stood  upon  the  true  boundary  line  between  these  lots, 
and  another  old  fence  which  ap])eared  to  divide  lot  14  from 
lot  ir)  stood  upon  the  true  boundary  line  between  those  lots; 
and  then  to  measure  the  distance  between  this  last  fence  and 
the  travelled  road  allowance  to  the  west  and  to  divide  this 
distance  between  lots  15,  16,  17,  and  18,  giving  a  frontage 
of  29  chains  90  links  to  each  of  the  lots,  with  the  result  that 
he  took  for  his  starting  point  for  the  line  between  lots  16  and 
17  a  point  distant  29  chains  96  links  west  from  the  fence 
between  lots  14  and  15.  He  also  failed  to  observe  the  direc- 
tions of  sec.  36,  or  at  least  said  nothing  to  indicate  that  he 
had  followed  them. 
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It  is  impossible  therefore  to  find  that  the  line  laid  down 
x)u  his  plan  as  the  side  line  between  the  lands  of  plaintiff 
and  defendants  is  the  true  dividing  line  between  them,  and 
therefore  to  find  that  defendants  trespassed  upon  the  lands 
of  plaintiff, 

I  have  doubted  whether  we  ought  not  for  these  reasons 
to  afiirm  the  judgment  dismissing  the  action  and  to  leave 
plaintiff  to  bring  another  action,  if  so  advised;  but  on  the 
whole  have  concluded  that  we  should  hear  counsel,  if  plaintiff 
desires  it,  as  to  whether  that  couri:e  should  be  taken  or  plain- 
tiff be  granted  a  new  trial  on  proper  terms. 

It  is  to  be  hoped,  however,  that  the  parties  may  render 
this  course  unnecessary  by  coming  to  an  agreement  to  divide 
hetween  them  the  land  in  dispute  and  each  party  paying  his 
own  costs  of  the  litigation.  Such  a  course  would  seem  to 
be  in  the  interests  of  both  parties,  especially  in  view  of  the 
trifling  value  of  the  land  in  dispute. 

If  no  settlement  is  reached,  plaintiff  must  before  the  week 
Veginning  on  the  18th  January  instant  elect  whether  he  will 
avail  himself  of  the  leave  to  speak  to  the  case  on  the  point  I 
have  mentioned,  and  if  he  elects  to  do  so  the  case  must  be 
spoken  to  during  the  sittings  of  the  Court  in  that  week. 


Cartwrtght,  Master.  January  13th,  1904. 

chambers. 

WADE  V.  PAKENHAM. 

Counterclaim — Striking,  out — No  Claim  against  Plaintiff — 
No  Prayer  for  Relief — Third  Parties. 

Motion  by  plaintiff  to  strike  out  all  the  counterclaim  of 
defendant  Kenrick  except  the  first  two  paragraphs,  and  to 
amend  these  in  certain  respects. 

The  facts  appear  in  the  report  of  a  former  motion,  2  0. 
W.  R.  1183. 

S.  B.  Woods,  for  plaintiff. 

J.  W.  McCullough,  for  defendant  Kenrick. 

The  Master. — The  first  paragraph  should  be  amended 
"by  making  claim  against  the  plaintiff.  The  second  paragraph 
might  better  have  been  the  conclusion  of  the  first  paragraph, 
hut  I  do  not  interfere  with  it. 

The  rest  of  the  so-called  counterclaim  must  be  struck  out. 
Con.  Rule  248  governs  the  present  procedure,  and  defines 
it?  application.     A  pleading  is  not  made  a  coimterclaim  by 
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60  intituling  it.  Here,  after  the  second  paragraph,  there  is 
no  claim  whatsoever  made  against  the  plaintiff.  The  plead- 
ing is  a  hypothetical  statement  of  claim  against  Renfrew 
and  Clarke,  who  are  not  in  any  way  parties  to  this  proceeding, 
and  not  even  attempted  to  be  made  so  by  observing  the  direc- 
tion of  the  Rules  to  use  form  13.  The  prayer  for  relief  at 
the  end  is  directed  solely  against  Renfrew  and  Clarke,  as  tlie 
claim  imder  the  first  paragraph  is  against  the  plaintiff  alone. 

I  refer  to  Holmested  and  Langton,  pp.  429,  430 ;  Romann 
V.  Brodrecht,  9  P.  R.  2 ;  Canadian  Securities  Co.  v.  Prentice, 
ib.  324,  especially  the  remark  at  the  end  of  the  judgment  of 
the  late  Chief  Justice  Cameron  (p.  329)  that  "unless  the 
clear  legal  rights  of  the  defendant  for  his  protection  against 
the  plaintiff^s  action  would  seem  to  require  it,  counterclaims 
ought  not  to  be  favoured."  The  defendant  is  really  trying 
,  to  make  Renfrew  and  Clarke  third  parties.  This  I  decided 
could  not  be  done,  and  no  appeal  has  been  taken  from  that 
ruling.  The  motion  must  be  allowed  and  order  made  with 
costs  to  plaintiff  in  any  event. 


MacMahon,  J.  January  12Tn,  1904. 

CHAMBERS. 

MARSH  V.  McKAY. 

Libel  —  Newspaper  —  Discovery  —  Examitiadon  of  Defendant 
— Refn-sal  to  Disclose  Name  of  Correspondeni, 

Motion  by  plaintiff  in  an  action  for  libel,  the  particulars 
whereof  appear  in  the  report  of  an  earlier  motion,  2  0.  W. 
R.  614,  for  an  order  requiring  plaintiff  to  attend  for  re-ex- 
amination for  discovery  an&  to  answer  a  question  which  he 
lefused  to  answer  as  to  the  name  of  the  correspondent  at 
Roaches  Point  of  his  newspaper,  the  Newmarket  "  Express- 
Herald,^'  the  words  complained  of  as  libellous  having  ap- 
peared in  that  newspaper  under  the  heading  "  Correspondence 
from  Roach's  Point."  The  defendant  filed  an  affidavit  in 
which  he  stated  that  he  could  not  conduct  a  country  news- 
paper if  he  was  compelled  to  disclose  the  names  of  con- 
tributors. 

T.  H.  Lloyd,  Newmarket,  for  plaintiff. 

S.  B.  Woods,  for  defendant. 

MacMahon,  J.,  dismissed  the  motion  with  costs,  holdinjif 
that  defendant  was  not  obliged  to  disclose  the  name. 
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CHAMBERS. 

GAMBELL  v  HEGGIE. 

Particulars — Seduction — Times  and  Places — Special  Damage 
— Sia;ge  of  Action  at  which  Particulars  Ordered — Formal 
Affidavit    of    Defendant    Denying    Seduction — Right    of 
Plaititiff  to  Cross-examine. 
Appeal  by  plaintiff  from  order  of  Master  in  Chambers  (2 

0.  W.  R.  1174)  requiring  plaintiff  to  give  particulars  of  claim 

iii  an  action  for  seduction. 

T.  J.  Blain,  Brampton,  for  plaintiff. 
W.  E.  Middleton,  for  defendant. 

MacIVIahon,  J. — I  have  read  the  judgment  of  the  learned 
Master  in  Chambers,  in  which  all  the  authorities  are  referred 
to,  and  think  his  order  is  entirely  right.  The  appeal  will  be 
dismissed  with  costs  in  the  cause  to  defendant. 


Teetzel,  J.  January  13th,  1904. 

TRIAL. 

McMillan  v.  boyce. 

Trusts  and  Trustees — Parol  Evidence  to  Establish  Trust — 
Statute  of  Frauds — Conveyance  of  Land  to  Agent  of  True 
Purchaser — Subsequent  Conveyances — Lis  Pendens — No- 
tice— Reg ist ry  Laws — Reference — A ccoun ts. 

Action  for  a  declaration  that  the  defendant  Boyce  was 
trustee  for  plaintiff  and  defendant  Thompson  of  the  lands 
mentioned  in  the  statement  of  claim,  and  for  a  reference  as 
to  his  past  dealings  with  the  property. 

J.  Cowan,  K.C.^  for  plaintiff. 

A.  Stuart,  K.C.,  and  E.  T.  Bucke,  Saraia,  for  defendants. 

Teetzel,  J. — Upon  the  whole  evidence,  most  of  which 
was  conflicting  and  a  great  portion  unsatisfactory,  I  have  ar- 
rived at  the  following  conclusions  of  fact : — 

The  plaintiff  and  one  George  L.  Eoberts  (who  was  the 
defendants'  predecessor  in  title)  were  associated  together  in 
a  scheme  to  acquire  the  property  in  question  on  joint  account, 
the  plaintiff  having  opened  negotiations  with  the  owner,  and, 
in  pursuance  of  the  agreement  between  them,  Roberts  went 
to  Toronto  in  March,  1901,  to  interview  the  owner  on  behalf 
of  himself  and  plaintiff,  with  a  view  of  purchasing.  He  did 
purchase  the  property,  but,  fraudulently  a»  against  the  plain- 
tiff, took  the  absolute  title  in  his  own  name,  obtaining  the 
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purchase  money  and  expenses,  $425  in  all,  from  defendant 
Thompson;  but  he  falsely  represented  to  plaintiff  that  he  was 
unable  to  close  the  purchase.  On  23rd  April,  1901,  Eoberts 
conveyed  the  property  to  defendant  Thompson  for  $425, 
the  amount  so  advanced  by  him,  but  the  deed  was  not  regis- 
tered until  17th  June,  1901,  when  the  deeds  from  the  original 
owner  to  Eoberts  were  also  registered.  In  the  meantime  the 
plaintiff,  having  learned  that  Roberts  had  obtained  the  pro- 
perty and  was  trying  to  dispose  of  it,  began  an  action  against 
Roberts  and  registered  a  lis  pendens  on  23rd  May,  1901. 
Under  the  agreement  between  plaintiff  and  Roberts,  plaintiff 
was  to  be  entitled  to  a  half  interest  in  the  property  after  the 
repayment  of  the  purchase  money,  which  was  to  have  been 
provided  by  Roberts.  Between  the  registration  of  the  lis 
pendens  and  the  above  deeds,  plaintiff  notified  Thompson  of 
the  alleged  fraud  committed  upon  him  by  Roberts,  and  the 
lis  pendens  was  discussed  between  them,  and  it  was  agreed 
by  plaintiff  with  Thompson  that,  as  Thompson  had  actually 
advanced  the  purchase  money  and  had  acquired  Roberts^s  in- 
terest, he  (plaintiff)  would  reduce  the  claim  from  one-half 
to  one-third  interest  in  the  property,  subject  to  repayment 
of  the  purchase  money,  and  this  was  assented  to  by  Thomp- 
son, and  plaintiff  now  only  claims  a  one-third  interest  in  the 
property. 

On  20th  June,  1901,  Thompson,  being  in  serious  financial 
trouble,  made  a  mortgage  for  $1,000  to  defendant  Boyce, 
and  afterwards  on  the  23rd  July,  1901,  made  an  absolute  con- 
veyance of  the  property  to  Boyce.  No  money  was  advanced 
in  respect  of  either  the  mortgage  or  the  deed,  though  at  the 
time  Boyce  was  a  creditor  of  Thompson  under  a  claim  al- 
ready secured,  and  no  further  security  had  been  demanded 
bv  Boyce.  Tn  addition  to  notice  of  the  lis  pendens,  Boyce 
had  actual  notice  from  plaintiff  when  he  took  the  mortgage 
and  deed  that  plaintiff  claimed  a  one-third  interest  in  the 
property. 

At  the  trial  defendant  applied  for  and  was  granted  leave 
to  amend  his  statement  of  defence  by  setting  up  sec.  7  of  the 
Statute  of  Frauds. 

Upon  the  facts  as  above  found,  I  do  not  think  the  Statute 
of  Frauds  is  a  defence. 

See  Rochefoucauld  v.  Boustead,  [1897]  1  Ch.  196, 
wherein,  at  p.  206,  Lindley,  L.J.,  says:  "It  is  further  estab- 
lished by  a  series  of  cases,  the  propriety  of  which  cannot  now 
be  questioned,  that  the  Statute  of  Frauds  does  not  prevent 
the  proof  of  a  fraud,  and  that  it  is  a  fraud  on  the  part  of  a 
person  to  whom  land  is  conveyed  as  a  trustee  and  who  knows 
it  was  so  conveyed,  to  deny  the  trust  and  claim  the  land  him- 
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self.  Consequently,  notwithstanding  the  statute,  it  is  com- 
petent for  a  person  claiming  land  conveyed  to  another  to 
prove  by  parol  evidence  that  it  was  so  conveyed  upon  trust 
for  the  claimant,  and  that  the  grantee  knowing  the  facts  is 
denying  the  trust  and  relying  upon  the  form  of  conveyance 
and  the  statute  in  order  to  keep  the  land  himself/'  See  also 
Davies  v.  Otty,  35  Beav.  208;  Haigh  v.  Kays,  L.  R.  7  Ch. 
469;  Booth  v.  Turle.  L.  R.  19  Eq.  182;  Barton  v.  McMillan, 
20  S.  C.  R.  404;  Hull  v.  Allen,  1  0.  W.  R.  782. 

The  defendant  was  affected  with  notice  of  the  plaintiff's 
claim,  and,  although  it  was  created  by  parol,  the  Registry 
Act  furnishes  no  protection  to  the  defendant.  See  Peterkin 
V.  McFarlane,  9  A.  R.  429,  affirmed  13  S.  C.  R.  677;  Forster 
v.  Campbell,  17  Gr.  379. 

The  declaration  will,  therefore,  be  that  the  defendant 
Boyce  is  a  trustee  of  the  lands  mentioned  in  the  statement 
of  claim  for  the  plaintiff  to  the  extent  of  an  undivided  one- 
third  interest  therein,  subject  to  a  charge  upon  the  whole 
property  of  $425  and  interest  thereon  and  taxes. 

Before  action,  the  defendant  realized  upon  two  of  the 
lots,  and  the  plaintiff  also  received  certain  moneys  from  the 
town  of  Samia  for  damages  in  respect  of  a  portion  of  the 
land,  and  he  also  in  reply  to  the  counterclaim  has  set  up  cer- 
tain bills  of  costs  against  the  defendants. 

There  will  be  a  reference  to  take  the  following  accoimts: 
(1)  The  amount  chargeable  to  the  defendants  or  either  of 
them  for  the  proceeds  of  lots  heretofore  sold;  (2)  the  amoimi 
owing  by  the  plaintiff  in  respect  of  the  $550  referred  to  in 
the  counterclaim;  (3)  the  amount  owing  by  the  defendants 
or  either  of  them  in  respect  of  the  items  referred  to  in  the 
plaintiff's  reply  and  defence  to  counterclaim. 

I  direct  that  the  costs  of  the  action  up  to  and  including 
the  trial  be  paid  by  the  defendants  to  the  plaintiff,  and  I  re- 
serve further  directions  and  the  question  of  costs  of  the  re- 
ference until  after  the  Master  shall  have  made  his  report. 


January  13th.  1904. 
divisional  court. 

SOIJTHORX  V.  SOITTHORX. 

Arrest — Intent  to  Quit  Ontario — Alimony —  Desertion  of 
Wife  —  Return  to  Ontario — Fraudulen  t  Intent  —  Dis- 
charge— Terms — Restraint  on  Disposition  of  Property, 

The  defendant  appealed  from  the  order  of  Teetzel,  J., 
2  0.  W.  R.  1189,  imposing  as  a  term  of  discharging  defendant 
from  custody  a  restraint  upon  his  incumbering  or  disposing 
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of  his  house  and  lot  pending  the  disposition  of  the  action) 
which  was  for  alimony.  The  plaintiff  also  appealed  from 
the  order  for  discharge. 

H.  D.  Gamble,  for  defendant. 

S.  B.  Woods,  for  plaintiff. 

The  Court  (Boyd,  C,  Ferguson,  J.,  Meredith,  J.) 
affirmed  the  order  discharging  the  defendant  from  custody, 
but  allowed  the  defendant's  appeal  and  struck  out  the  clause 
imposing  the  term. 


Moss,  C.J.O.  January  13th,  1904. 

c.A. — chambers. 

DICKSON  V.  TOWNSHIP  OF  HALDIMAND. 

Leave  to  Appeal — Grounds — Conflict  of  Judicial  Decisions — 
Municipal  Corporation — Misfeasancf — Dangerous  Condi- 
tion of  Highway — Statutory  Limitation  of  Action, 

Motion  by  defendants  for  leave  to  appeal  from  order  of  a 
Divisional  Court,  2  0.  W.  R.  969,  affirming  judgment  of 
Boyd,  C,  at  the  trial,  awarding  plaintiff  $350  damages  with 
costs. 

J.  D.  Falconbridge,  for  defendants. 

C.  W.  Kerr,  for  plaintiff. 

^ioss,  C.J.O. — The  ground  on  which  the  motion  is  mainly 
rested  is  the  supposed  conflict  in  the  decisions  with  regard 
to  the  necessity  for  notice  of  action  to  a  municipality  where 
the  cause  is  injury  resulting  from  an  accident  on  the  high- 
way. *  It  is  said  that  the  cases  of  Pearson  v.  County  of  York, 
41  TJ.  C.  R.  378,  and  Cook  v.  Town  of  Collingwood,  2  0.  W. 
R.  966,  are  opposed  to  Rowe  v.  Corporation  of  Leeds  and 
Orenville,  13  C.  P.  515,  and  other  cases.  In  Pearson  v. 
County  of  York,  Rowe  v.  Corporation  of  Leeds  and  GrenviUe 
was  distinguished,  but  apparently  not  doubted,  and  in  several 
subsequent  decisions  the  principle  of  Rowe  v.  Corporation  of 
Leeds  and  Grenville  has  been  recognized  and  adopted.  Sul- 
livan V.  Town  of  Barrie,  45  U.  C.  R.  12,  and  McGregor  v. 
To\iTiship  of  Harwich,  29  S.  C.  R.  444,  shew  clearly  the  dis- 
tinction between  nonfeasance  and  failure  or  neglect  to  repair. 

The  act  occasioning  the  injury  in  this  case  was  found  to 
be  an  act  of  misfeasance — ^the  construction  of  a  dangerous 
hole  near  to  the  sidewalk,  which  plaintiff  was  lawfully  en- 
titled to  use. 
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At  present  the  authorities  seem  to  be  uniform  that  in 
feuch  a  case  the  municipality  is  not  entitled  to  set  up  want  ol 
notice  under  the  Municipal  Act.  And  the  case  does  not  pre- 
sent features  of  such  importance  as  to  make  it  a  proper  case 
for  further  canvassing  the  decisions. 

The  motion  must  be  refused  with  costs,  but  only  the  first 
affidavit  filed  in  opposition  to  the  motion  should  be  allowed 
on  taxation.     The  other  was  not  at  all  necessary  to  the  dis 
position  of  the  motion. 


January  14th,  1904. 

DIVISIONAL    COURT. 

CANADA  FOUNDRY  CO.  v.  EMMETT. 

Evidence — Injunction  Motion — Cross-examination  on  Affidor- 
vifs  —  Refusal  to  Produce  Books  —  Proper  Custodian  — 
Order  for  Production — Forum — Alternative  Motion  to 
Commit, 

Appeal  by  defendants  Atkinson  and  Burnett  from  an 
order  of  Meredith,  J.,  requiring  them  to  attend  for  further 
cross-examination  upon  their  affidavits  made  in  opposition 
to  a  motion  to  continue  an  interlocutory  injimction,  and  to 
produce  before  the  examiner  certain  books.  The  action  was 
brought  by  a  trading  and  manufacturing  corporation  in  To- 
ronto against  a  large  number  of  persons  as  officers  and  mem- 
bers of  an  unincorporated  trade  union  called  the  Iron  Mould- 
ers^ Union  No.  28  of  Toronto,  and  against  that  union  as  a 
defendant  also,  to  restrain  defendants  from  interfering  with 
plaintiffs'  business  by  intimidating  and  persistently  follow- 
ing their  workmen  and  endeavouring  to  procure  them  to 
break  their  contracts  with  plaintiffs,  and  from  besetting  or 
watching  plaintiffs'  shops  with  a  view  of  compelling  their 
workmen  to  break  their  contracts. 

J.  G.  O'Donoghue,  for  appellants. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton.  J.)  held  that  the  order  appealed  from  was  right  and 
should  not  be  interfered  with.  Defendant  Atkinson  had  re- 
peatedly sworn  that  the  book  kept  by  him  was  his  own ;  the 
only  assertion  that  any  one  else  had  an  interest  in  it  came 
from  defendants'  solicitor.  Defendant  Burnett  appeared  to 
be  the  actual  and  proper  custodian  of  the  books  in  his  pos- 
session as  corresponding  secretary  of  the  union;  the  union 
itfielf  and  its  officers  and  many  of  its  members  were  parties 
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to  the  action.  These  books  could  not  be  protected  from  pro- 
duction under  the  ordinary  order  to  produce,  and  they  should 
not  have  been  withheld  upon  the  cross-examination  of  the 
proper  custodian  of  them :  Glyn  v.  Caulfeild,  3  Macn.  &  G. 
463,  472. 

The  order  appealed  against  was  a  Chambers  order  under 
Rule  452,  in  accordance  with  the  alternative  branch  of  the 
notice  of  motion ;  and  it  was  no  ground  of  objection  to  it  that 
the  remedy  sought  by  the  other  branch  (commitment)  could 
have  been  given  only  in  Court. 

Appeal  dismissed  with  costs. 

MacMaiion,  J.  January  15th,  1904. 

WEEKLY  COUKT. 

GRAND    TRUNK   R.    W.  CO.  v.  LINDSAY,   BOBCAY- 
GEON,  AND  PONTYPOOL  R.  W.  CO. 

Railway — Right  of  Way  over  Lands  Occupied  hy  another  Rail- 
way— Order  of  Railway  Committee — Expropriation — No- 
tice— Defects  in — Injunction. 

^lotion  by  plaintiffs  to  continue  an  injunction  granted  by 
Teetzel,  J.,  enjoining  defendants  from  taking  any  further 
})roceedings  in  connexion  with  the  expropriation  of  the  lands 
(](»8eribed  in  a  certain  notice  of  expropriation  dated  18th  De- 
cember, 1903,  directed  to  plaintiffs  and  signed  by  the  solicitor 
for  defendants,  and  from  entering  upon  or  taking  possession 
of  these  lands  or  any  part  thereof. 

Section  102  of  the  Railway  Act  of  1888  provides  that  a 
company  may,  for  the  purpose  of  obtaining  a  right  of  way 
over  the  lands  owned  or  occupied  by  any  other  company,  take 
possession  of,  use,  or  occupy  any  lands  belonging  to  any 
other  railway  company,  with  the  approval  of  the  Railway 
Committee,  which  approval  such  Committee  may  give  on  any 
application  of  which  such  other  company  has,  in  the  opin- 
ion of  the  Committee,  had  reasonable  notice. 

The  defendant  company,  having  prepared  a  plan  and  pro- 
file of  their  proposed  line  of  railway,  which  also  shewed  the 
plaintiffs'  line  in  the  town  of  Lindsay,  applied  to  the  Railway 
Committee  for  permission  to  nm  their  railway  over  lands 
owned  by  plaintiffs  in  that  town,  and  an  order  was  made  ap- 
proving the  application  upon  certain  conditions.  On  2l8fc 
December,  1903,  a  notice  (with  plans  annexed)  was  served 
by  defendant  company  on  plaintiffs,  stating  that  certain 
described  lands  would  be  taken.    Four  parcels  were  described. 

W.  Cas.^els,  K.C..  and  W.  A.  H.  Kerr,  for  plaintiffs. 

J.  B.  Clarke,  K.C,  for  defendants. 
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MacMahon,  J. — As  to  parcel  1,  there  is  a  description  by 
metes  and  bounds,  which  is  as  full  and  accurate  as  could  well 
be  desired,  having  regard  to  the  sinuosities  of  the  Grand 
Trunk  track,  which  the  description  necessarily  followed. 
The  notice,  however,  after  giving  a  description  of  this  piece, 
goes  on  to  say :  "  Which  said  lands  are  shewn  upon  the  located 
plan  of  the  Lindsay,  Bobcaygeon,  and  Pontypool  Kailway, 
deposited  with  the  railways  branch  of  the  department  of  rail- 
ways and  canals  at  Ottawa,  with  number  101845,  file  number 
2133,  on  the  24th  November,  1903,  and  filed  in  the  registry 
office  for  the  county  of  Victoria,  as  railway  plan  number  3, 
on  the  25th  Xovember,  1903/' 

Now  plan  101845 — a  copy  of  which  was  put  in — shews 
that  the  lands  of  the  Grand  Trunk  Railway  Company  over 
which  the  defendants  applied  to  run  their  railway,  was 
coloured  in  pink  thereon,  while  the  description  in  the  notices 
includes  land  120  feet  west  of  the  part  so  coloured.  That 
this  is  so  is  made  manifest  by  the  affidavits  bf  Mr.  Armstrong, 
the  chief  engineer  of  defendant  company,  and  of  Mr.  Mac- 
Dougall,  who  compared  the  description  in  the  notice  with 
the  plan.  They  both  say  that  the  description  in  the  notice 
is  not  a  material  variation  from  the  plan.  I  regard  the  varia- 
tion as  material. 

Mr.  Clarke  expressed  his  willingness  to  abandon  the 
excess  before  the  arbitrators.  That,  I  think,  cannot  be  done. 
The  only  course  for  defendajits  to  adopt  is  to  give  notice 
desisting,  and  give  a  fresh  notice  limited  to  the  lands  in- 
cluded in  the  order  of  the  Railway  Committee:  see  Widder 
V.  Buffalo  and  Lake  Huron  R.  W.  Co.,  24  U.  C.  R.  222,  232-3. 
As  to  parcel  2,  the  description  in  the  notice  of  the  land 
sought  to  be  expropriated  is  full  and  accurate,  and  it  also 
refers  to  plan  101845  as  shewing  the  land  and  the  location 
thereof,  coloured  in  pink.  But  the  description  in  the  notice 
contains  land  not  coloured  in  pink  on  the  plan,  and  therefore 
not  included  in  the  Railway  Committee's  order,  and  this  ad- 
ditional land  described  in  the  notice  would  cut  off  the  corner 
of  a  grain  warehouse  on  the  Grand  Trunk  lands.     .     .     . 

Parcel  3;  tll^  description  of  this  piece  of  land  is  accu- 
rate ;  it  was  not  found  fault  with  by  plaintiff. 

Parcel  4  was  not  coloured  pink  on  plan  101845,  and  there- 
fore was  not  included  in  the  order  of  the  Railway  Committee. 
Counsel  for  defendants  admitted  that  the  claim  to  expropriate 
this  parcel  was  untenable. 

The  notice  of  the  defendants  offers  to  pay  for  the  lands 
described  and  for  any  damages  caused  by  the  exercise  of  its 
powers  thereon  the  following  sums  (so  much  for  each  parcel) 
.    .     .    "and  in  the  event  of  your  not  accepting  this  offer, 
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John  Winchester,  Esquire,  is  hereby  appointed  the  arbitrator 
of  the  "  (defendants)  "  in  respect  of  the  said  compensation." 

Counsel  for  plaintiffs  contended  that  the  wording  of  the 
offer  gave  them  no  option  to  accept  the  offer  made  by  de* 
fendants  for  the  land  mentioned  in  any  one  of  the  parcels, 
but  left  it  so  that  they  must  accept  or  refuse  the  whole.  .  .  . 

A. certain  specified  sum  is  offered  for  each  parcel,  and  the 
meaniug  evidently  is:  "  In  the  event  of  your  not  accepting 
the  sum  offered  for  any  of  the  said  parcels,  then  as  to  such 
parcel  or  parcels  Mr.  Winchester  is  appointed  arbitrator." 

The  notice  offers  to  pay  for  the  lands  as  if  defendants 
were  proceeding  under  sees.  146  and  147  to  expropriate  the 
lands  and  to  become  entitled  to  the  fee  thereof.  The  only 
authority  in  the  Railway  Committee  under  sec.  102  is  to  give 
to  defendants  "a  right  of  way"  over  the  lands  of  plaintiffs; 
and  for  the  purpose  of  ascertaining  the  compensation  for 
such  right  of  way  the  provisions  of  the  law  applicable  to  the 
taking  of  lands,  etc.,  shall  apply. 

The  notice  should  have  been  limited  to  obtaining  com- 
pensation for  the  right  of  way,  as,  in  the  absence  of  any 
special  power  to  convey  or  alienate,  the  plaintiffs  could  not 
convey  the  fee:  Pratt  v.  Grand  Trunk  R.  W.  Co.,  8  0.  R. 
499.  I  should  not,  however,  have  regarded  this  defect  in  the 
notice  as  being  in  itself  sufficient  to  warrant  the  injunction 
being  continued,  as  defendants  could  only  obtain  what  plain- 
tiffs could  legally  give. 

It  was  also  argued  by  Mr.  Cassels  that  the  Railway  Com- 
mittee not  having  defined  in  the  order  the  extent  or  bound- 
aries of  the  land  which  defendants  should  be  allowed  to  take, 
defendants  could  not  proceed  to  arbitration. 

The  Railway  Committee  is  not  obliged  to  do  more  than 
locate  the  general  course  of  the  right  of  way  to  be  used  by 
the  applicants,  and  it  is  only  when  arbitration  proceedings  are 
taken  under  sec.  146  that  the  description  of  the  lands  to  be 
taken  is  required  to  be  given.     .     .     . 

Judgment  to  be  entered  for  plaintiffs  with  costs,  restrain- 
ing defendants  from  proceeding  with  the  expropriation  of 
these  three  parcels,  but  without  prejudice  to  defendants 
giving  a  further  notice  and  taking  such  proceedings  for  the 
purpose  of  obtaining  a  right  of  way  as  they  may  be  advised. 
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Cartwright,  Master.  January  15th,  1904. 

chambers. 

MACLEAN  V.  WOllLD  NEWSPAPER  CO. 

Summary  Judgment — Motion — Defence  —  Money  Demand — 
Assignment  of  Claim  —  Company  —  Shares  —  Counter- 
claim. 

Motion  for  summary  judgment  under  Rule  603. 
J.  A.  Macintosh,  for  plaintiffs. 
W.  N.  Ferguson,  for  defendants. 

The  Master. — The  claim  is  for  $2,300  and  interest  at 
6  per  cent,  from  21st  September,  1903,  and  arises  under  an 
agreement  of  30th  October,  1902.  This  provided  for  a  pay- 
ment of  $4,000  to  Wallace  Maclean,  who  was  thereupon  to 
transfer  to  defendant  C.  G.  Maclean,  or  her  nominee,  20 
shares  of  the  World  Newspaper  Company^s  stock,  being  his 
(15)  shares  and  (5)  shares  of  Isabella  Maclean. 

Wallace  Maclean  in  May,  1903,  agreed  to  give  an  exten- 
sion, and  in  consideration  of  this  the  World  Company  guar 
anteed  the  pdynients  still  due. 

On  18th  June,  1903,  Wallace  Maclean  assigned  this  agree- 
ment to  the  plaintiff  (who  is  his  wife)  "for  good  and  suffi- 
cient consideration."  In  his  cross-examination  he  gives  his 
account  of  what  the  consideration  really  was.  He  admits 
that  nothing  passed  at  the  tiine.     .     .     . 

The  affidavit  in  support  of  the  motion  was  made  by  Wal- 
lace Maclean,  who  was  cross-examined  as  stated  already. 

The  affidavit  in  answer  was  made  by  W.  F.  Maclean.  This 
sets  up  (1)  a  counterclaim  for  $950,  being  a  debt  admitted 
by  Wallace  Maclean  as  due  to  his  mother,  who  has  assigned 
her  claim  to  defendant  C.  G.  Maclean.  It  is  further  alleged 
that  the  plaintiff  is  only  a  trustee  for  her  husband.  On  thi^^ 
affidavit   there   has   been   no   cross-examination.     (2)   It    is 
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also  shewn  that  Isabella  Maclean  now  disputes  having  made 
any  valid  assignment  of  her  5  shares  to  Wallace  Maclean,  and 
she  has  assumed  to  transfer  them  to  W.  F.  Maclean,  so  that 
Wallace  Maclean  could  not  now  transfer  them  as  agreed. 
These  facts,  if  proved,  would  constitute  a  fi^ood  answer  to  the 
plaintiff^s  claim,  as  inability  to  transfer  the  20  shares  might 
be  a  complete  defence — apart  from  the  countercl aiming.  The 
iTiOtion  must,  therefore,  be  refused.  Costs  in  the  cause.  I 
do  not  think  it  necessary  to  do  anything  more  than  refer  to 
Farmers'  Loan  Co.  v.  Stratford,  2  0.  W.  R.  1060,  on  the  law. 

Cartwright,  Master.  January  16th,  1904. 

chambers. 

DOMINIOX  BANK  v.  CRUMP. 

Summary  Judgment — Motion  for — Defence — Guaran iij — Con- 
dition of  Taking  Effect — Admission  of  Liability — Prema- 
ture Action, 

Motion  by  plaintiifs  for  summary  judgment  under  Rule 
603  in  an  action  upon  a  guaranty  of  the  account  of  the  Lake 
of  Bays  Manufacturing  Company,  of  which  defendants  were 
officers. 

G.  H.  D.  Lee,  for  plaintifiEs. 

F.  E.  Hodgins,  K.C.,  for  defendants. 

The  Master. — A  sufficient  prima  facie  defence  is  set  out 
in  the  3rd  paragraph  of  the  affidavit  of  defendant  Crump. 
He  swears  that  the  bond  was  signed  only  upon  the  assurance 
of  plaintiffs'  agent  that  no  proceedings  would  be  taken  upon 
it  until  the  securities  held  by  plaintiffs  had  been  realized  and 
had  been  found  deficient.  This,  it  cannot  be  questioned, 
would,  if  properly  pleaded,  be  a  defence  which  could  not  be 
demurred  to  successfully.  It  would  come  within  the  class  of 
cases  referred  to  in  Taylor  on  Evidence,  9th  ed.,  sec.  1135. 
...  See  Lindlev  v.  Lticey,  17  C.  B.  :N^.  S.  587 ;  Morgan  v. 
Griffith,  L.  R.  6  Ex.  70 ;  Abrey  v.  Crux,  L.  R.  5  C.  P.  37 ; 
Harris  v.  Forman,  4  H.  &  N".  1;  Odgers  on  Pleading,  5th 
ed.,  pp.  52-58. 

But  it  is  contended  that  defendants  have  admitted  their 
liability.  .  .  .  They  do  not  deny  their  possible  ultimate 
liability,  but  they  say  that  the  action  is  premature  so  far  as 
the  guaranty  is  concerned.  Now,  if  they  could  safely  rely 
on  the  assurance  of  the  agent  that  after  recovery  of  judg- 
ment the  plaintiffs  would  await  the  realization  of  the  assets 


59 

of  the  Lake  of  Bays  Company,  the  defendants  would  have  all 
they  elaini.  .  .  .  And  what  they  at  first  thought  was 
that  they  could  depend  upon  the  assurance  of  the  agent  to 
that  effect,  and  it  was  therefore  unnecessary  to  defend.  But, 
having  changed  their  minds  as  to  this,  they  think  it  safer  to 
assert  their  rights.  In  this  way  it  is  clear  that  their  conduct 
has  been  consistent  throughout,  and  that  their  position  as  to 
their  rights  has  been  always  the  same.  All  that  was  changed 
if  their  confidence  in  the  ability  of  the  agent  of  the  bank  to 
make  good  his  assurances  that  the  bank  would  practically 
agree  to  their  view  of  the  condition  on  which  this  guaranty 
was  ffiven. 

In  my  view  of  the  law  and  facts,  the  motion  fails  and 
should  be  dismissed ;  costs  in  the  cause.     .     .     . 


MacMahox,  J.  January  16th,  1904. 

CHAMBERS. 

CASEIX  CO.  V.  HUNSLEY. 

Discovery — Production  of  Documents — Letters — PrivUege — 
Contrads  Similar  to  that  in  Question — Trade  Combina- 
tion. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers 
requiring  them  to  file  a  better  affidavit  on  production  of  docu- 
ments. 

Grayson  Smith,  for  plaintiffs. 

J.  Bicknell,  K.C.,  for  defendant. 

MacMahon,  J. — Certain  letters  numbered  from  5  to  11 
in  the  second  part  of  the  schedule  to  the  plaintiffs'  affidavit 
were  ordered  to  be  produced.  Upon  the  argument  of  the  ap- 
peal counsel  for  plaintiffs  produced  an  affidavit  shewing  that 
these  letters  were  privileged,  and  counsel  for  defendant  as- 
sented to  the  order  being  varied  by  striking  out  these  letters. 
The  order  also  directed  the  production  of  the  contracts  made 
by  plaintiffs  with  other  persons  similar  to  the  contract  men- 
tioned in  statement  of  claim.  The  action  was  to  recover 
damages  for  a  breach  of  an  alleged  contract  by  defendant  to 
manufacture  Avy  skimmed  milk  curd  (casein)  in  accord- 
ance with  a  process  patented  by  plaintiffs,  and  to  sell  the  en- 
tire product  so  manufactured  to  plaintiffs,  such  product  not 
to  exceed  30,000  pounds  a  month,  for  which  plaintiffs  agreed 
to  pay  5  1-8  cents  per  pound.  If  the  product,  however, 
should  exceed  30.000  pounds  a  month,  defendant  agreed  to 
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deliver  the  excess  to  plaintiffs,  and  plaintiffs  agreed  to  pay 
4  cents  a  pound  therefor.  The  defences  were :  fraud  on  the 
part  of  the  agent  of  plaintiffs  in  procuring  defendant's  signar 
ture  to  the  agreement ;  that  defendant's  signature  to  the  agree- 
ment was  procured  under  the  influence  of  threats  by  plaintiffs^ 
agent ;  that  the  obtaining  of  the  signature  of  defendant  to  the 
agreement  was  a  part  of  a  conspiracy  and  combination  be- 
tween plaintiffs'  agent  and  other  manufacturers  of  casein  in 
the  Dominion  to  unduly  prevent,  limit,  or  lessen  the  manu- 
facture or  production  of  casein,  and  to  unreasonably  enhance 
the  price  thereof,  and  to  undulv  prevent  or  lessen  competi- 
tion in  the  production  or  manufacture,  purchase,  barter,  sale, 
and  supply  of  casein  in  the  Dominion.  Defendant  alleged  that 
the  agreement  was  illegal  and  void,  and  set  up  the  provisions 
of  the  Trades  TTnions  Act.  R.  S.  0.  ch.  131.  Plaintiffs  filed 
an  affidavit  stating  that  the  contracts  referred  to  were  all 
similar  to  the  contract  entered  into  by  defendant,  and  that 
they  contained  no  matters  material  to  the  issues  in  this  action. 
These  contracts  may  furnish  all  the  evidence  necessary  to 
make  out  the  defence  that  there  was  a  combination  in  re- 
straint of  trade,  as  alleged,  and  defendant  is  entitled  to  their 
production.  Appeal  dismissed.  Costs  to  defendant  in  the 
cause. 


Meredith,  C.J.  January  18th,  1904. 

TRIAL. 

BOWMAN  V.  WINN. 

Fraudulent  Conveyance — Action  hy  Creditors  to  Set  aside — 
Absence  of  Fraudulent  Intent  —  Creditors  Lying  by  — 
A  greement — Consideration. 

The  plaintiffs  sued  as  creditors  of  defendant  George 
Winn,  on  behalf  of  themselves  and  all  other  creditors  of  his, 
to  set  aside,  as  fraudulent  and  void  as  against  them,  an  al- 
leged transfer,  in  the  year  1897,  by  him  to  his  son,  the  de- 
fendant Arthur  Winn,  of  the  whole  undertaking  and  busi- 
ress  of  the  father  as  a  manufacturer  of  boots  and  shoes,  and 
a  conveyance  dated  9th  February,  1900,  made  by  the  father 
to  the  same  son  of  the  factory  in  which  the  father  had  carried 
on  business,  with  its  machinery  and  the  lands  on  which  it 
was  built. 

C.  A.  Masten  and  J.  H.  Spence,  for  plaintiffs. 

W.  Laidlaw.  K.C.,  for  defendant  Arthur  Winn. 

J.  W.  Elliott,  Milton,  for  defendant  Elizabeth  Winn. 
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Meredith,  C.J. — The  defendant  George  Winn  up  to  the 
month  of  November,  1897,  had  been  carrying  on  business  as 
a  manufacturer  of  boots  and  shoes  in  Milton  under  the  name 
of  George  Winn  &  Son,  his  son  William  Winn  having  been, 
a.*-  has  been  held,  a  partner  with  him  in  the  business.  In 
that  month  the  firm  suspended  payment  and  closed  down  the 
factory  in  which  the  business  had  been  carried  on.  It  was 
then  hopelessly  insolvent;  its  liabilities  amounted  to  at  least 
$12,000;  and  its  assets  consisted  of  stock-in-trade,  worth  less 
than  $900,  and  the  factory  which,  with  the  machinery  in  it 
and  the  land  upon  which  it  had  been  built,  was  worth,  if  it 
had  been  saleable  at  all,  from  $2,500  to  $3,000. 

The  stock-in-trade  was  incumbered  up  to  its  full  value 
by  a  lien  upon  it  in  favour  of  the  Bank  of  Hamilton  for  ad- 
vances made  to  the  firm  to  enable  it  to  carry  on  its  business, 
and  the  factory  and  premises  were  covered  by  a  mortgage  to 
the  corporation  of  the  town  of  Milton  to  secure  the  perform- 
ance of  the  terms  and  conditions  on  which  a  bonus  of  $8,000 
liad  been  granted  to  the  firm  by  the  corporation.  This  mort- 
gage is  dated  the  9th  November,  1892,  and  the  proviso  for 
redemption  is  as  follows :  ^^  Provided  this  mortgage  to  be 
\oid  at  the  expiration  of  ten  years  from  the  date  hereof  if 
during  the  said  term  the  said  mortgagors  (George  Winn  & 
Son)  shall  have  carried  on  the  business  of  a  shoe  factory 
(as  im  said  agreement  contained)  according  to  the  terms  and 
conditions  set  out  in  said  agreement  by  the  said  mortgagors 
tc.  be  observed  and  fulfilled."  The  consideration  expressed 
in  the  mortgage  is  $5,000,  the  receipt  of  which  is  acknowl- 
edged, and  the  covenant  stated  to  be  contained  in  the  agree- 
ment is  to  the  effect  that  if  the  mortgagors  should  faithfully 
cbserve  and  comply  with  the  conditions  of  the  agreement  on 
their  part,  the  mortgagees  would  pay  to  them  on  the  Ist 
December  in  each  year  thereafter,  commencing  on  the  1st 
December,  1903,  for  the  term  of  five  years,  the  sum  of  $600. 

The  agreement  referred  to  in  the  mortgage  is  dated  the 
25th  March,  1892,  and  provides  that  George  Winn  &  Son 
shall  for  ten  years  after  the  completion  of  the  factory  con- 
tinuously employ  in  their  business  and  in  the  building  not 
less  than  50  operatives  in  each  year,  with  an  average  pay-roll 
of  $300  per  week,  and  that  if  default  shall  be  made  in  doing 
this  the  corporation  shall  be  entitled  to  retain  out  of  any 
moneys  in  its  hands  $600  in  each  year  of  the  term  as  liqui- 
dated damages  for  the  default,  and  that  if  the  moneys  had 
all  been  advanced  the  corporation  should  be  entitled  to 
realize  the  liquidated  damages  under  the  mortgage  and  as 
often  during  the  remainder  of  the  term  as  such  default 
might  happen. 
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George  Winn  &  Son  called  a  meeting  of  their  creditors 
for  the  29th  December,  1897,  but  nothing  appears  to  have 
been  done  at  the  meeting.  Why  nothing  was  done  was  not 
explained,  but  I  apprehend  it  was  because  it  was  thought  by 
the  creditors  that  their  debtors  had  no  assets  out  of  which 
anything  could  be  realized,  a  not  unlikely  view  to  have  been 
taken,  seeing  that  the  stock-in-trade  was  incumbered  to  its 
full  value,  and  that  in  all  probability  the  interests  of  the 
members  in  the  factory  would  not  be  saleable  because  of  the 
conditions  of  the  agreement  and  the  mortgage  upon  it,  and 
because  the  firm  owed  a  large  sum  to  wage-earners,  whose 
(•laims  to  some  extent  at  least  would  have  ranked  first  on  the 
assets. 

The  defendant  George  Winn  and  the  members  of  his  fam- 
ily, including  his  son-in-law  Markle,  appear  to  have  been 
dependent  on  the  business  for  their  living — three  sons  and 
the  son-in-law  Markle  being  employed  in  it. 

Seeincr  that  the  creditors  thought  that  there  was  nothing 
for  them  in  the  business  or  the  property,  it  occurred  to  the 
flefendant  George  Winn  and  the  members  of  his  family  that 
if  an  arrangement  could  be  come  to  between  them  by  which 
the  business  could  be  carried  on,  their  livelihood  would  be 
provided  for,  and  if  the  business  proved  successful  something 
could  be  saved  out  of  the  wreck  of  the  firm's  business.  *  The 
latter  was  the  more  remote  consideration,  the  primary  and 
urgent  need  being  to  provide  a  living  for  those  who  had  been 
getting  one  out  of  the  business. 

Accordingly  $1,100  were  got  together,  contributed  $550 
by  Mrs.  Markle,  $200  by  Ebenezer  Winn,  and  $350  by  the 
wife  of  the  defendant  George  Winn,  and  it  was  arranged 
that  the  plan  which  had  been  proposed  should  be  carried  out. 
The  defendant  Arthur  Winn  was  selected  as  the  person  who 
should  carry  on  the  business,  and  to  him  the  $1,100  were 
given,  and  he  began  by  purchasing  from  the  Bank  of  Hamil- 
ton the  stock-in-trade  for  $849.71,  which  he  paid  out  of  the 
$1,100.  There  was,  as  T  find,  no  agreement  that  the  defen 
dant  Arthur  Winn  should  act  as  or  be  a  trustee  of  the  busi- 
ness for  his  father  or  for  any  one.  The  stock-in-trade  was 
handed  over,  and  the  business  was  at  once  opened  up  again. 
Xo  conveyance  of  the  factory  was  made  at  the  time,  but  there 
was  an  understanding  between  all  the  parties  that  when  it 
should  be  demonstrated  by  the  course  of  events  that  the  ar- 
rangement was  working  satisfactorily,  the  factory  premises 
should  be  conveyed  to  the  defendant  Arthur  Winn.  There 
was,  as  I  find,  in  the  making  and  carr}-ing  out  of  this  arrange- 
ment, no  idea  on  the  part  of  any  of  the  parties  to  it  of  de- 
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frauding  the  creditors  of  the  firm,  or  of  hindering  or  delaying 
them ;  on  the  contrary,  I  have  no  doubt  that  the  dcfcndani 
George  Winn  entertained  the  hope  that  if  the  business  could 
be  carried  on  successfully  until  the  termination  of  the  ton 
years  mentioned  in  the  mortgage,  and  the  conditions  of  th/ 
agreement  observed  during  that  time,  there  would  be  some- 
thing available  to  pay  his  creditors  a  part  at  least  of  what  he 
owed  them. 

There  was,  however,  as  T  find,  no  agreement  on  tho  pari 
of  the  defendant  Arthur  Winn  to  apply  any  of  the  proceed.-^ 
of  the  business  or  of  the  property  to  the  praiseworthy  object 
his  father  may  have  had  in  mind,  nor  Hid  tho  father  impose 
upon  Arthur  the  moral  obligation,  still  less  the  legal  one,  of 
devoting  anything  to  that  object. 

T  am  unable  to  find  that,  as  tho  father  now  asserts,  tho 
business  continued  to  l)e  his.  All  the  circumstances  and  the 
testimony  of  the  other  parties  to  the  transaction  are  incon- 
sistent with  that  having  been  its  true  nature.  The  sons  other 
than  Arthur  were  eni])loyod  in  the  factory  and  paid  wage.- 
in  the  same  way  as  the  other  employees,  and  the  father  him- 
self received  his  wage  whenever  he  worked  in  the  factory. 
The  business  was  carried  under  the  name  of  Winn  &  Co.,  and 
debts  were  incurred  by  Winn  &  Co.  in  carrying  it  on,  and 
some  of  these  debts  are  still  unpaid. 

The  conveyance  which  was  made  subsequently  was,  as  I 
find,  executed  in  pursuance  of  the  arrangement  I  have  men- 
tioned; and  I  find  that  there  was  not  in  the  mind  of  any  of 
the  parties  to  it  any  intent  or  design  of  defrauding,  defeating, 
or  delaying  the  creditors  of  the  father  or  of  George  Winn  <!(: 
Son,  or  any  of  them. 

The  conveyance  was  registered  on  the  same  day  upon 
vhich  it  was  executed,  and  no  evidence  was  offered* on  tho 
part  of  the  plaintiffs  to  shew  that  they  were  not  aware  of  its 
having  been  made,  very  soon  at  least  after  it  was  made,  as 
they  probably  would  be,  having  regard  to  the  modern  methods 
of  doing  business. 

They  appear  to  have  lain  by  and  done  nothing  ever  since 
the  meeting  of  December,  1897,  until  the  early  part  of  1903. 
During  nearly  all  this  time  the  defendant  Arthur  Winn  has 
been  carrying  on  the  business  as  his  own  and  incurring  lia 
bilities  to  persons  who  have  trusted  him,  on  tho  faith  of  his 
lining  the  owner  of  it,  and  the  case  is  not  therefore  one  in 
which  I  should  be  astute  to  find  fraud  in  the  transaction 
which  is  impeached  at  this  late  day,  and  for  which  there  was 
a  valuable  consideration  in  the  assumption  by  the  defendant 
Arthur  Winn  of  the  obligations  of  Winn  &  Son  under  tho 
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moi-tgage  of  the  factory,  which  he  by  the  conveyance  to  him 
agreed  to  assume  and  fulfil,  and  which,  as  has  been  seen,  were 
of  an  onerous  character. 

I  doubt  very  much  whether  the  action  was  not  brought 
if  not  in  the  interests  at  least  at  the  instigation  of  the  father, 
whose  evidence,  instead  of  establishing  that  the  transactions 
which  are  impeached  were  designed  to  defeat  the  creditors 
of  Winn  &  Son,  is  calculated  to  shew  that  the  real  intent  wa^^ 
tc  benefit  those  creditors,  for  that  would  be  the  result  if  he 
were  to  succeed  in  shewing  that  the  defendant  Arthur  Winn 
is  a  trustee  of  the  business  and  of  the  property  for  him. 
which,  however,  in  my  opinion,  he  has  not  established. 

The  case  as  against  defendant  Elizabeth  Winn,  who 
joined  in  the  conveyance  only  to  bar  dower,  and  also  the  at- 
tack upon  the  transfer  of  the  stock-in-trade,  as  I  determined 
at  the  close  of  argument,  fail  for  the  reasons  I  then  gave  and 
which  I  do  not  repeat. 

The  result  is,  that  the  action  must  be  dismissed,  but 
under  all  the  circumstances  the  dismissal  of  it  will  be  with- 
out costs. 


Cartwright,  Master.  January  19th,  1904. 

chambers. 

ONTARIO  SUGAE  CO.  v.  McKINNON. 

Parties — Third  Pariy  Notice — Time  for  Service — Directions 
for  Trial — Motion — Costs, 

Motion  by  defendants  for  usual  order  imder  Eule  213 
giving  directions  as  to  trial,  a  third  party  notice  having 
been  served. 

J.  W.  Bain,  for  defendants. 

W.  N.  Tilley,  for  plaintiffs. 

W.  B.  Raymond,  for  the  third  party,  objected  that  notice 
had  been  served  too  late  under  Rule  209. 

The  Master. — I  do  not  think  that  the  limitation  im- 
posed by  Rule  209  was  intended  for  any  other  purpose  than 
to  prevent  unreasonable  delay  to  the  prejudice  of  the  plain- 
tiff. See  per  Cameron,  C.J..  in  Canadian  Securities  Co.  v. 
Prentice,  9  P.  R.  at  p.  329.  To  my  mind  the  case  relied  on 
by  Mr.  Raymond  supports  my  view  and  not  his:  Parent  v. 
Cook,  2  0.  L.  R.  709,  affirmed  3  0.  L.  R.  350,  shews  that, 
even  if  Rule  209  is  to  be  construed  as  Mr.  Ravmond  con- 
tends, in  a  proper  case  Rule  353  should  be  applied.     This, 
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I  think,  is  certainly  a  proper  case.  Mr.  Tilley  has  referred 
me  to  a  case  of  Molsons  Bank  v.  Sawyer  (not  reported),  24tli 
October,  1900,  where  Winchester,  M.C.,  decided  that  it  was 
no  objection  available  to  the  third  parties  that  the  plaintiff 
had  allowed  defendant  to  withdraw  his  defence  and  file  an- 
other go  as  to  enable  him  to  serve  a  third  party  notice  at  the 
same  time. 

The  usual  order  will  be  made  according  to  the  form  (so 
far  as  applicable)  of  that  settled  by  Meredith,  C.J.,  in  Dese- 
ronto  V.  Rathbim,  on  11th  May,  1903.  By  that,  costs  of 
and  incidental  to  this  order  will  be  reserved  to  be  disposed 
of  by  the  trial  Judge. 


Street,  J.  January  19th,  1904. 

CHAMBERS. 

EAMES  v.  EAMES. 

Wrif  of  Snmmon.<i  —  Service  out  of  Jurisdiction  —  Cause  of 
Action — Alimony — Fraudulent  Conveyance  —  Creditor  — 
Rule  162. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
(ante  42)  setting  aside  an  ex  parte  order  for  the  issue  of  a 
concurrent  writ  of  summons  for  service  on  defendant  Eames 
out  of  the  jurisdiction  and  the  writ  and  service. 

H.  Cassels,  K.C.,  for  plaintiff. 

S.  B.  Woods,  for  defendant  Eames. 

Street,  J.,  dismissed  the  appeal  with  costs,  but  varied 
the  order  by  providing  that  it  should  be  without  prejudice 
to  plaintiff  beginning  proceedings  de  novo  against  defendant 
out  of  jurisdiction. 

Ferguson,  J.  January  19th,  1904. 

WEEKLY  court. 

CITY  OF  OTTAWA  v.   OTTAWA  ELECTRIC   CO. 

Arbitration  and  Award — Municipal  Corporation — Agreement 
with  Electric  Company — Erection  of  Poles  and  Wires  in 
Streets  —  Use  of  by  another  Company  —  Authorization  — 
Resolution  of  Council — By-l/iw — Compensation — Action — 
Reference  to  Arbitrators  —  Motion  to  Set  aside  Award  — 
Weight  of  Evidence — Interference  with  Operation  of  Sys- 
tern — Misconduct  of  Arbitrators — Champerty — Decision  on 
Questions  of  Law. 

By  an  agreement  dated  30th  June,  1894,  ])etween  certain 
companies  and  the  corporation  of  the  city  of  Ottawa,  the 


ccmpanies  were  authorized  by  the  city  corporation  to  con- 
struct, erect,  and  maintain  poles  and  wires  for  the  conveyance 
of  electricity  for  the  purposes  of  their  business  along  the  sides 
of  and  across  and  under  the  streets,  squares,  and  bridges  of 
the  city,  upon  certain  terms,  conditions,  provisoes,  and  re- 
strictions set  forth  in  the  agreement.  This  agreement  con- 
templated the  amalgamation  of  the  companies  named  in  it, 
and  provided  that  it  should  extend  to  the  successors  and  to 
the  company  taking  over  the  businesses  and  property.  Tliesc 
companies  duly  assigned  to  the  defendant  company  tins 
agreement,  together  with  all  the  rights,  etc.,  which  they  were, 
or  might  thereafter  become,  entitled  to  under  it,  but  subject 
to  all  the  obligations  and  liabilities  therein  contained,  and 
the  defendant  company  accepted  the  same. 

The  9th  clause  of  the  agreement  was  as  follows :  *'  Tliat 
the  companies  will  permit  and  allow  the  corporation,  or  any 
person  or  persons,  conij^any  or  companies,  authorized  by  the 
council  of  the  cor})oration,  to  use  the  poles  of  the  companies 
for  electric  purposes,  on  paying  to  the  companies  such  com- 
pensation for  such  privileges  as  in  the  event  of  the  parties 
being  unable  to  agree  shall  be  determined  by  arbitration  .  ,  . 
provided,  however,  that  such  privilege  shall  not  interfere  with 
the  efficiency,  operation,  and  completion  of  the  system  of  the 
companies,  and  provided  further  that  the  privilege  by  this 
clause  conferred  shall  not  be  extended  to  any  company  which 
shall  refuse  a  like  privilege  to  the  companies." 

On  21st  April.  1J)02,  the  council  of  the  city,  by  resolu- 
tion, authorized  the  Ctmsumers'  Electric  Company  to  use  the 
poles  of  the  defendant  company  upon  certain  of  the  streets 
iii  the  city  for  electric  purposes,  pursuant  to  the  agreement. 
The  Consumers'  Electric  Company  then  duly  notified  defend- 
ant company  that  the  authority  had  been  granted,  and  asked 
permission  to  use  the  poles,  and  asked  defendant  company 
to  fix  a  price  or  agree  upon  compensation.  The  defendant 
company,  however,  refused  to  comply  with  such  request  or  to 
allow  the  use  of  any  of  their  poles. 

This  action  was  brought  by  the  Consumers'  Electric  Com- 
pany, in  their  own  name  and  that  of  the  city  corporation,  as 
jdaintiffs,  for  damages,  a  declaration  of  right,  spcM?ific  per- 
formance of  the  agreement,  an  injunction,  etc. 

The  action  was  referred  by  consent  to  the  award  of  three 
arl>itrators.  or  a  majority  of  them,  and  they,  having  surveyed 
and  viewed  the  streets  and  poles  of  the  defendant  company, 
amongst  other  things  foimd  and  awarded  that  plaintiff  com- 
pany might  go  upon  the  po^es  of  defendant  company,  and 
that  they  were  entitled  so  to  do.  and  that  such  use  would  not 
interfere  with  the  efficiency,  operation,  or  completion  of  the 
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system  of  defendant  company;  and  that  for  that  privile'fee 
plaintiff  company  should  pay  ta  defendant  company  a  uni- 
form rental  of  $1  per  pole  per  annum,  for  not  exceeding  a 
maximum  of  three  eight-pin  cross-arms  and  such  transform- 
ers as  might  be  necessary  on  any  one  pole;  and  that  defend- 
ant company  should  have  equal  rights  on  the  poles  of  plain- 
tiff company  on  payment  of  a  similar  sum ;  and  they  ordered 
that  the  costs  of  the  action  up  to  and  inqluding  the  judg- 
ment should  be  paid  by  defendant  company,  and  that  the 
costs  of  the  arbitration  should  be  paid  equally  by  the  parties. 
The  defendant  company  moved  to  set  aside  the  award. 

George  F.  Henderson,  Ottawa,  for  defendant  company. 

E.  D.  Armour,  K.C.,  for  plaintiffs. 

Fercjuson,  J. — The  grounds  of  the  motion  are: — 1.  That 
the  award  is  contrary'  to  the  evidence  and  the  weight  of 
evidence. 

The  evidence  is  not  all  alike,  but.  as  it  appears  to  me, 
there  is  abundant  evidence  to  support  the  findings  and  con- 
clusions of  the  arbitrators.  The  award  cannot,  as  I  think, 
be  set  aside  or  disturbed  on  this  ground.  The  great  weight 
of  the  evidence  seems  to  me  to  be  in  favour  of  the  conclu- 
sions of  the  arbitrators,  and  not  against  such  conclusions. 
Besides,  the  arbitrators  had  a  better  opportunity  to  appre- 
ciate and  understand  the  evidence  than  I  can  possibly  have 
sitting  here.  In  such  a  case  the  award  should  not  bo  lightly 
interfered  with  on  thi«^  ground. 

2.  That  the  evidence  established  that  the  corporation  of 
the  city  of  Ottawa  had  not  properly  authorized  the  use  of  the 
poles  in  question  by  plaintiff  company,  no  by-law  having  been 
passefl  for  the  purpose. 

I  am  of  the  opinion  that  enough  is  stated  and  decided  in 
the  cases  of  Township  of  Pembroke  v.  Canada  Central  R.  W. 
Co.,  3  0.  R.  503,  and  Port  Arthur  School  Board  v.  Towti  of 
Fort  William,  23  A.  R.  522.  to  shew^  that  in  the  present  case 
the  resolution  of  the  council  (even  if  there  were  no  subse- 
quent by-law  on  the  subject)  was  sufficient  for  the  purpose.  .  . 

3.  That  the  evidence  established  that  the  use  of  the  pole> 
.  .  .  would  of  necessity  interfere  with  the  efficiency,  oper- 
ation, and  completion  of  the  system  of  defendant  company, 
and  that  the  city  corporation  could  not  therefore  authorize 
the  use  of  the  poles  under  the  terms  of  the  agreement. 

After  a  careful  perusal  of  the  evidence,  and  examining 
if  with  the  best  light  that  I  have  been  able  to  bring  to  bear 
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oA  the  subject  tv  .  .  I  am  unable  to  see  that  it  estab- 
lishes what  it  stated  in  this  ground.  The  arbitrators  have 
specifically  found  the  contrary,  and  I  am  unable  to  say  that 
they  are  in  error  in  so  doing.     .     .     . 

4.  That  the  award  on  its  face  establishes  such  interfer- 
ence as  aforesaid,  inasmuch  as  it  assumes  to  give  to  plaintiff 
company  the  right  to  attach  certain  of  the  wires  of  defendant 
company  to  the  cross-arms  of  plaintiff  company. 

What  is  stated  here  refers,  I  presume,  to  what  is  men- 
tioned in  the  first  of  the  rulings  of  the  arbitrators.  They 
say  that  this  will  not  interfere  as  aforesaid,  and  I  cannot 
say  that  it  does  establish  such  interference.  On  the  con- 
trary, T  am  of  opinion  that  it  does  not  establish  it,  and  I 
am  of  the  opinion  that  in  assuming  to  give  to  plaintiff  com- 
pany this  right  the  arbitrators  did  not  exceed  their  jurisdic- 
tion or  powers. 

As  to  the  grounds  alleging  improper  conduct  on  the  part 
of  the  arbitrators  during  the  course  of  the  arbitration  pro- 
ceedings, I  am  of  the  opinion  that  nothing  has  been  made 
to  appear  of  such  a  tangible  nature  as  to  deserve  attention 
here. 

I  do  not  think  any  champerty  or  maintenance  has  been 
shewTi. 

I  think  there  was  a  sufficient  concurrence  by  the  city  of 
Ottawa  in  the  appointment  of  an  arbitrator. 

I  think  the  award  does  set  out  with  suflBcient  certainty 
the  extent  to  which  plaintiff  company  is  allowed  to  use  the 
poles  in  question.     .     .     . 

It  was  in  argument  contended  that,  the  whole  case  being 
referred  to  the  arbitrators,  they  had  not  decided  the  law 
points  that  were  raised,  and  that  the  award  was  therefore 
incomplete.  T  am,  however,  unable  to  see  how  the  arbitra- 
tors could  have  arrived  at  their  conclusions  as  stated  in  their 
award  without  having  considered  and  decided  as  to  these  law 
points,  and  I  think  they  have  been  decided,  although  nothing 
i  ■  written  in  the  form  of  a  judgment  on  demurrer  or  the  like. 

On  the  whole  case  I  am  of  the  opinion  that,  for  aught 
tljat  has  been  shewn  against  it,  the  award  is  good  and  should 
j^iand. 

Motion  dismissed  with  costs. 
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MacMahon,  J.  January  19th,  1904. 

TRIAL. 

SPEERS  V.  GEAXD  TEUNK  E.  W.  CO. 
CEAIG  V.  GEAND  TEUISTK  E.  W.  CO. 

Bnilway — Injury  to  Passenger — Negligence — Action — Subseh 
quent  Death  of  Plaintiff — Continuation  of  Action  by  Exe- 
cutors— New  Action  by  Executors — Evidence  as  to  Cause 
of  Death — Damages — Apportionment. 

The  first  action  was  brought  by  Jacob  D.  Speers  on  the 
23rd  January,  1903,  to  recover  damages  for  injuries  sustained 
by  him  owing  to  the  alleged  negligence  of  defendants,  and  the 
trial  was  begun  on  the  6th  March,  1903,  before  MacMahon, 
J.,  without  a  jury,  at  Owen  Sound.  After  the  evidence  of 
plaintiff  and  another  witness  had  been  taken,  the  trial  was 
adjourned  to  Toronto. 

Speers  died  on  26th  March,  and  by  an  order  of  revivor 
the  action  begun  by  him  was  continued  in  the  name  of  his 
executors  as  plaintiffs. 

The  second  action  was  begun  on  the  1st  May,  19.03,  by 
the  executors,  under  the  Fatal  Accidents  Act,  to  recover  dam- 
ages for  the  death  of  Speers. 

The  continuation  of  the  trial  of  the  first  action  and  the 
trial  of  the  second  action  took  place  together  at  Toronto  on 
27th  and  28th  November,  1903. 

A.  G.  McKay,  K.C.,  for  plaintiffs. 

W.  B.  Eiddell,  K.C.,  for  defendants. 

Mac]VLa.hon,  J. — Speers  was  a  cattle  dealer  ip  Owen 
Sound,  and  on  24th  September,  1902,  was  a  passenger  on 
defendants^  line  of  railway  from  Elmira  to  Berlin,  and  when 
near  Berlin  the  train  on  which  he  was  ran  into  three  freight 
cars  loaded  with  iron,  which  had  been,  through  the  negli- 
gence of  defendants^  servants,  left  standing  on  the  track, 
and  the  car  in  which  Speers  was  being  carried  was  some- 
what shattered,  and  he  was  injured. 

I  accept  the  statement  of  Speers,  confirmed  as  it  is  by  the 
boy  Orson  Gastmuir  and  his  father  Otto  Gastmuir,  that  when 
the  collision  occurred  Speers  was  thrown  forward  in  the 
seat,  and  that  Orson  Gastmuir  was  thrown  over  the  back  of 
the  seat  in  which  Speers  was  sitting,  striking  him  in  the 
small  of  the  back  either  with  his  shoulder,  elbow,  or  knee. 

[The  learned  Judge  then  examined  the  evidence  as  to  the 
injuries  of  Speers  and  the  cause  of  his  death,  and  con- 
duded: — ] 
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I  reach  the  conclusion  that  the  injury  caused  to  Speers 
on  the  24th  September  was  to  his  kidney,  and  the  evidence 
satisfies  me  that  liis  death  was  caused  by  uremic  poison  as  the 
result  of  such  injury. 

Speers  appears  to  have  been  a'  fairly  successful  business 
man,  as  he  left  an  estate  valued  at  $25,000. 

There  will  be  judgment  for  plaintiffs  in  the  first  action 
for  $1,000,  and  jud^nnent  for  plaintiffs  in  the  stxK)nd  action 
for  $5,000,  divided  as  follows:  to  the  widow,  $3,000 ;  to  Annie 
M.  Speers,  $500;  to  Wesley  D.  Speers,  $500;  to  Ernest 
Mauch,  $500;  and  to  Ira  Mauch,  $500. 

Defendants  to  pay  the  costs  of  plaintiffs  in  both  actions. 


January  19th,  1904. 

DIVISIONAL  COURT. 

l^F.  PEINE  V.  HAMMOXD. 

Prohibition  —  Division  Court — Yerif cation  of  Documents — 
Affidavit  of  Defendant  —  Acl-nowled/jments  Given  for 
Liqvors  Drunl'  in  a  Tavern  —  Discrediting  Affidmit  — 
Findings  of  Judge  in  Inferior  Court. 

Appeal  by  defendant  from  order  of  Meredith,  J.,  2  0. 
W.  R.  1118,  dismissing  a  motion  for  prohibition  to  the  1st 
Division  Court  in  the  county  of  Middlesex. 

W.  H.  Bartram,  Ijondon,  for  defendant. 

J.  H.  Moss,  for  plaintiff. 

The  Court  (Meredith,  CJ.,  MacMahon,  J.,  Teet- 
ZEL,  J.")  dismissed  the  appeal  with  cost^*. 


'J'ketzel,  J.  Jaxiwrv  20th,  1904. 

WEEKLY  COURT. 

BEAIRD  V.  CARTER. 

Injunction — Moneys  Withdrawn  frow  Business — Deposit  hy 
Stranger  —  Claim  of  Right  —  Restraint  on  Alienation 
pending  Action, 

Motion  by  plaintiff  for  an  injimction  restraining  defen- 
dant Carter  from  transferring  or  withdra\nng  $77G.05  from 
the  Home  Savings  and  Tjoan  Company,  also  made  defen- 
dants. The  case  made  by  plaintiff  was  that  between  22nd 
October,  1902,  and  5th  September,  1903,  his  wife  had  taken 
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the  money  from  his  business  from  time  to  time,  without  his 
knowledge  or  authority,  and  handed  it  to  defendant  Carter, 
who  deposited  it  in  her  own  name  and  claimed  it  as  her  own. 

H.  T.  Kelly^  for  plaintiff  and  defendant  company. 

C.  E.  Macdonald,  for  defendant  Carter. 

Teetzel,  J,  held  that  until  the  question  of  title  could  be 
determined  there  should  be  a  restraint  on  alienation  of  the 
money  by  defendant  Carter,  or,  if  the  parties  agreeil,  the 
amount  might  be  paid  into  Court.  Order  accordingly.  Costs 
to  be  disposed  of  by  trial  Judge. 


Ferguson,  J.  January  20th,  1904. 

TRIAL. 

EDGEWORTH  v.  EDGEWORTH. 

Husband  and  Wife  —  Alimony  —  Wife  Leaving)  Husband  — 
Misconduct — Cruelty — Justification  —  Ante-nuptial  Con- 
tract—  Construction  —  Enforcement  —  Declaratory  Jud-g- 
ment, 

Ferguson,  J. — The  plaintiff  is  the  wife  of  the  defendant, 
pnd  she  brings  this  action  claiming  alimony  and  a  declara- 
tion of  her  rights  based  upon  an  ante-nuptial  contract. 

Tlie  parties  were  married  about  the  24th  July,  1900. 
They  lived  peaceably  and  cohabited  together  for  about  eleven 
months.  During  this  period  they  lived  upon  defendant": 
farm  in  the  township  of  Anderdon,  in  the  county  of  Essex. 

Before  their  marriage  they  entered  into  an  agreement  in 
these  words,  which  was  signed  and  sealed  by  them  respec- 
tively : — "  I  Edward  Edgeworth,  of  the  township  of  Ander- 
don, in  the  county  of  Essex,  farmer,  and  Mary  Jones,  of 
the  township  of  Colchester  Xorth,  in  the  said  county  of 
Essex,  spinster: — We  the  above  mentioned  and  Mary  Jones 
through  the  mutual  consent  of  both  parties  have  mutually 
agreed  to  get  married  and  have  agreed  upon  the  following 
conditions,  that  I,  Edward  Edgeworth,  do  devise  and  be- 
queath unto  the  said  Mary  Jones  the  one-sixth  interest  in 
my  real  estate,  being  the  north  one-half  of  lot  number  8  in 
6th  concession  of  township  of  Anderdon,  also  the  one-sixth 
of  all  my  goods  and  chattels  that  T  may  die  possessed  of." 

This  agreement  is  not  grammatically  or  elegantly  dra^vn, 
but  it  is  not  a  difficult  matter  to  gather  the  meaning  of  it. 
Indeed,  at  the  close  of  the  argument  and  after  some  discus- 
sion, counsel  did  not  disagree  as  to  the  meaning.  And  a  de- 
claration that  at  or  immediately  after  the  death  of  the  de- 
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fendant  there  should  be  a  conveyance  of  an  undivided  one- 
sixth  part  of  the  defendant's  farm,  mentioned  in  the  agree- 
ment and  in  the  pleadings,  to  the  plaintiff,  was  not  opposed. 
This  I  think  the  plaintiff  is  clearly  entitled  to,  and  the  de^ 
claration  is  made,  which  will  of  course  be  drawn  up  in  pro- 
per form  and  in  apt  words. 

As  to  the  claim  for  alimony,  the  circumstances  appear  to 
be  these.  After  the  parties  had  lived  amicably  for  a  period 
of  about  eleven  months,  two  daughters  of  the  defendant  by  a 
former  marriage  came  either  to  visit  or  to  reside  with  them. 
One  of  these  daughters  had  with  her  a  female  child  s6me  five 
or  six  years  old.  This  child,  either  by  accident  or  otherwise, 
threw  a  dipper  of  water  into  the  plaintiff's  face.  The  plain- 
tiff pursued  the  little  girl — ^whether  in  anger  or  not  I  am 
unable  upon  the  evidence  to  say — ^but  the  plaintiff  in  her 
pursuit  tore  a  part  of  the  child's  clothing.  She,  the  plaintiff, 
says  that  when  this  occurred  the  two  daughters  of  the  plain- 
tiff gave  her  a  beating  with  billets  of  stove-wood,  by  which 
she  was  considerably  injured.  One  of  the  daughters,  who 
was  called  as  a  witness,  minimized  this  statement  of  the 
plaintiff  verv  much  by  saying  that,  although  she  had  struck 
the  plaintiff  "in  defence  of  her  child,"  as  she  put  it,  the 
stroke  or  blow  was  with  a  piece  of  a  rotten  shingle  that  she 
had  picked  in  the  chip-yard. 

At  the  time  these  things  took  place  the  defendant  was 
absent  attending  to  his  affairs  on  the  farm.  When  he  re- 
turned the  plaintiff  says  she  told  him  what  had  happened, 
and  she  says  his  reply  was  that  she  ought  to  have  been 
•"*  skinned  alive,"  but  this  the  defendant  positively  denies. 

After  this  the  plaintiff  went  into  the  collar  to  skim  or  in 
some  way  take  care  of  the  milk.  The  defendant  either  fol- 
lowed her,  or  went  to  the  cellar  on  some  other  business,  and 
while  there  said  to  the  plaintiff:  "You  are  not  wanted  here.'* 
"  Your  time  will  be  short."  Tliis  the  defendant  also  denies. 
The  plaintiff  says  she  then  became  afraid  to  live  with  the 
defendant,  and  wont  to  a  neighbour's  house,  after  which,  if 
I  recollect  her  evidence  properly,  she  went  to  her  father's 
place. 

Some  time  after  this  separation  the  defendant  went  to 
sep  the  plaintiff  to  endeavour  to  induce  her  to  go  home  with 
him.  They  went  for  a  drive  in  a  buggy.  They  do  not  differ 
ao  to  the  statement  that  she  said  she  was  willing  to  return 
with  him  if  he  would  put  away  his  daughters  and  return  to 
her  a  paper  or  a  copy  of  a  paper  that  he  had  taken  from  her, 
but  which,  in  the  meantime,  had  been  and  still  is  lost.  This 
paper  does  not  seem  to  be  of  great  importance.  The  defen- 
dant has,  upon  all  the  evidence,  a  comfortable  home  for  the 
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plaintiff,  and  is  anxious  that  she  should  return  and  live  with 
him.  He  has  put  away  his  daughters,  or  at  least  they  are 
not  living  with  him.  He  has,  as  he  says,  been  obliged  to 
hire  a  woman  to  keep  his  house  on  the  farm,  and  he  says  this 
involved  the  hiring  of  two  women,  as  one  would  not  stay 
alone. 

While  the  evidence  was  being  given,  it  seemed  to  me  that 
the  plaintiff  magnified  the  events  that  had  happened.  It 
may  well  be  that  the  defendant  sought  to  minimize  them.  I 
am  not  convinced  that  the  plaintiff  is  afraid  to  live  with  her 
husband.  The  words  that  he  used  in  speaking  to  her  (if  he 
did  use  them)  were  very  improper.  Some  allowance  should, 
however,  be  made  for  temper  and  perhaps  passion.  The 
plaintiff  puts  upon  these  words  their  extreme  meaning,  say- 
ing that  the  words  "  your  time  will  be  short "  amounted  to 
a  threat  upon  her  life.  I  do  not  think  this  interpretation 
is.  in  the  circumstances,  justifiable,  and  I  cannot  bring  my- 
self away  from  the  opinion  that  it  is  quite  possible  for  these 
people,  notwithstanding  all  that  has  occurred,  to  live  in  har- 
mony and  happiness  together,  if  the  plaintiff  will  only  r&- 
tum  to  a  comfortable  home,  which  the  defendant  is  so 
anxious  she  should  do.  The  facts,  according  to  the  view  that 
I  take  of  them,  are  not  such  as  to  oblige  me  to  pronounce  a 
decree  or  judgment  for  alimony,  and  I  think  I  should  not 
do  so. 

The  action,  so  far  as  the  claim  for  alimony  has  concern, 
should,  I  think,  be  dismissed.  There  will,  however,  be  the 
declaration  above  mentioned  in  favour  of  the  plaintiff. 

Success  is  divided,  and  I  think  the  defendant,  the  hus- 
band, should  pay  the  plaintiff's  costs  of  the  action. 


Teetzel,  J.  '  January  21st,  1904. 

CHAMBERS. 

CLEMENS  V.  TOWN  OF  BERLIN. 

Jury  Notice — Striking  out — Action  against  Municipal  Cor- 
poration— Non-repair  of  Streets — Ohsiruction. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
(2  0.  W.  R.  1115)  striking  out  jury  notice.  The  statement 
of  claim  charged  that  plaintiff  was  driving  along  Margaret 
avenue  in  the  town  of  Berlin,  and  that,  owing  to  a  steam 
Toller  left  standing  on  the  public  highway  by  defendants, 
plaintiff's  horses  became  frightened  and  ran  away  and  in- 
jured plaintiff.     The  Master  held  that  the  action  was  based 
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on  non-ropair  of  the  highway,  and  therefore  under  see.  104 
01  the  Judicature  Act  must  he  tried  without  a  jury. 

p].  p].  A.  DuVernet,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

Teetzel.  J. — In  my  'opinion,  the  action  is  hased  on  an 
act  of  misfeasance;  it  is  not  alleged  that  the  highway  was  out 
of  repair,  hut  that  defendants  committed  an  unlawful  act  in 
leaving  the  ro'ler  upon  the  highway.  Barher  v.  Toronto 
R.  W.  Co.,  17  P.  R.  293,  Caster  v.  Township  of  Uxbridge, 
3J)  IT.  C.  R.  113,  and  other  cases  referred  to  by  the  Master, 
wen*  cases  where  the  highway  was  held  to  be  out  of  repair 
by  reason  of  obstacles  placed  upon  it  by  strangers  and  allowed 
to  remain  by  the  municipality.  This  case  comes  within  the 
class  of  cases  of  which  Maxwell  v.  Clark,  4  A.  R.  460,  O'Neill 
V.  Township  of  Windham,  24  A.  R.  341,  Rice  v.  Town  of 
Whitby,  25  A.  R.  191,  and  Dickson  v.  Township  of  Haldi- 
mand,  2  0.  W.  R.  969,  are  examples. 

Appeal  allowed,  without  prejudice  to  the  trial  Judge  dis- 
pensing with  the  jury  in  his  discretion.  Costs  here  and  be- 
low to  plaintiff  in  any  event. 


Ferguson,  J.  January  21st,  1904. 

TRIAL. 

TURNER  V.  TOURANGEAU. 

Ej'erulion — Fi.  Fa.  Lands — Division  Court — No  Return  of 
Kulla  Bona  by  Bailiff  of  Court  in  which  Judgment  Ee- 
rorered — Sale  under  Execution — Nullity — Setting  aside. 

In  1895  plaintiff  William  Turner  purchased  a  buggy 
f  'om  defendant  R.  Tourangeau,  and  gave  a  lien  note  payable 
to  Nash  &  Co.,  the  manufacturers  of  it,  for  the  price  of  the 
buggy,  R.  Tourangeau  being  an  agent  of  Nash  &  Co.  for  the 
sale  of  the  goods.  Subsequently,  Turner  having  failed  to 
make  payment,  R.  Tourangeau  took  possession  of  the  buggy. 
In  May,  1808,  Tourangeau  brought,  in  the  name  of  Nash  & 
Co.,  an  action  upon  the  note  against  Turner  in  the  7th  Divi- 
sion Court  in  the  county  of  Essex,  and  in  the  action  a  judg- 
ment for  $105.40  and  costs  was  recovered.  No  credit  was 
given  in  the  action  for  the  value  of  the  buggy  so  taken  from 
Turner. 

On  11th  May,  1898,  an  execution  against  goods  was  issued 
upon  this  judgment,  which  was  directed  and  delivered  to  one 
Wright,  a  bailiff  of  the  2nd   Division   Court  in   the  same 
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county,  who  was  not  a  bailiff  of  the  7th  Division  Court, 
directing  him  to  levy  and  make  the  money.  On  7th  June, 
1898,  Wright  returned  this  execution  "nulla  bona." 

On  11th  July,  1898,  an  execution  against  lands  was  issued 
cut  of  the  7th  Division  Court,  directed  to  the  sheriff  of  the 
county  of  Essex,  requiring  him  to  levy  of  the  lands  and  tene- 
nients  of  Turner  the  amount  of  the  judgment  and  costs. 
This  execution  was  founded  upon  the  judgment  obtained  in 
the  7th  Division  Court  and  the  return  nulla  bona  by  Wright, 
a  bailiff  of  the  2nd  Division  Court.  There  was  no  execution 
on  this  judgment  directed  to  a  bailiff  of  the  7th  Division 
Court,  and  no  return  nulla  bona  by  any  bailiff  of  the  7th 
Division  Court.  This  execution  against  lands  was  placed  in 
the  hands  of  the  sheriff  of  Essex  to  be  executed.  Turner 
Mas  the  owner  in  fee  simple  of  an  interest  in  certain  lands 
said  to  have  been  of  the  value  of  $400  or  thereabouts,  and 
the  sheriff  advertised  and  sold  this  interest  of  Turner  for 
M70  to  K.  Tourangeau,  who  afterwards  professed  to  convey 
the  lands  so  purchased  to  his  brother  and  co-defendant  Frank 
Tourangeau.  Turner,  after  the  sale,  also  professed  to  convey 
his  interest  in  the  lands  to.  his  brother  and  co-plaintiff  Au- 
gustus Turner.  No  money  was  paid  in  respect  of  either  of 
these  transactions. 

This  action  was  brought  for  the  purpose  of  having  the 
execution  against  lands  and  the  proceedings  had  thereunder, 
including  the  sale  of  the  lands  by  the  sheriff,  set  aside  and 
declared  void. 

E.  A.  Wismer,  Essex,  for  plaintiff. 

F.  D.  Davis,  Windsor,  for  defendant. 

Ferguson,  J. —  .  .  .  T  cannot  see  the  possibility  of 
upholding  the  execution  against  lands  or  the  sale  or  any  of 
the  proceedings  under  the  execution.  It  seems  plain  to  me 
tliat  since  the  passing  of  57  Vict.  ch.  23  a  return  of  nulla 
bona  by  a  bailiff  of  the  Court  in  which  the  judgment  was  re- 
covered is  absolutely  necessary  before  an  execution  against 
lands  can  be  issued.  Section  8,  sub-sec.  5,  of  that  Act  is  as 
follows:  "  Xo  execution  against  lands  shall  issue  to  the  sher- 
iff of  any  county  until  a  nulla  bona  return  has  first  been 
made  in  the  cause  by  a  bailiff  of  the  Court  in  which  the  judg- 
ment was  recovered.*'  This  and  sub-sec.  1  of  the  same  sec- 
tion appear  in  the  Revised  Acts  of  1897  as  sec.  230  of  the 
Division  Courts  Act,  sub-sec.  1.  It  is  referred  to  in  ^les- 
sieurs  Bicknell  &  Seager's  work  at  p.  395,  where  it  is  said 
Hiat  a  return  nulla  bona  by  a  bailiff  of  the  Court  of  the 
division  where  the  judgment  has  been  recovered  is  a  condi- 
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tion  precedent  to  the  right  to  issue  an  execution  against  lands, 
and  in  this  statement  I  think  the  learned  writers  are  entirely 
right.     ... 

I  am  relieved  from  the  task  of  considering  the  difference 
between  an  irregularity  and  a  nullity  by  the  aiRrmative 
enactment  against  which  these  transactions  took  place  and 
the  conclusion  in  Burgess  v.  TuUy,  24  C.  P.  549,  where  it 
was  declared  that  the  sale  by  the  sheriff  was  void.     .     .     . 

There  will  be  judgment  setting  aside  as  void  the  pro- 
ceedings to  which  I  have  alluded,  and  this  will,  I  think,  com- 
prehend all  matters  in  difference.  The  costs  of  the  action 
will  follow  and  be  paid  by  defendants. 


January  21st,  1904. 

divisional  court. 

FBANK  v.  GATES. 

SaU  of  Goods — Contract — Breach — Statute  of  Frauds  — 
Letters — Oral  Evidence  to  Identify  Subject  Matter  of  Con- 
tract, 

Appeal  by  defendant  from  judgment  of  Judge  of  County 
Court  of  Oxford  in  favour  of  plaintiff  in  action  in  that  Court 
for  breach  of  a  contract  for  the  sale  and  delivery  of  wood. 

T.  D.  Delamere,  K.C.,  for  defendant. 

G.  P.  Shepley,  K.C.,  and  W.  S.  West,  Woodstock,  for 
plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J.) 
was  delivered  by 

Boyd,  C. — By  analysis  and  collocation  of  letters  signed 
by  defendant  the  result  is  reached  that  defendant  had  an 
agreement  with  plaintiff  respecting  his  (defendant's)  16- 
inch  wood ;  that  he  had  accepted  plaintiff's  offer  for  wood ; 
that  he  was  to  team  and  load  it  on  cars  in  sleighing  time  at 
$4  per  cord;  but,  as  plaintiff  wanted  it  earlier,  he  offered 
and  was  willing  to  load  it  all  in  October,  1902,  if  plaintiff 
would  advance  the  price  to  $5  per  cord;  and  lastly  on  13th 
October,  as  defendant  was  offered  $5  for  his  16-inch  wood  on 
cars  at  Hepworth,  he  withdrew  from  his  arrangement  with 
plaintiff,  because  nothing  was  paid  (i.e.,  to  bind  the  bargain). 
There  is  here  sufficient  evidence  of  a  contract  signed  by  de- 
fendant which  states  the  names  of  the  parties,  the  thing  pur- 
chased, and  the  price.  The  objection  urged  is  that  there  is  un- 
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certainty  about  the  subject  matter  of  the  contract.  But  evi- 
dence is  admissible  to  identify  the  wood,  as  being  all  the  wood 
cut  into  stove  wood  by  defendant,  forming  three  piles,  in- 
spected before  the  offer  which  was  accepted  was  made :  Mac- 
donald  v.  Longbottom,  1  E.  &  E.  977.  There  was  a  plain 
breach  of  the  contract  because  of  an  advance  in  price  on  13th 
October,  and  defendant  afterwards  proceeded  to  sell  all  the 
wood  at  higher  rates.  The  evidence  warrants  the  finding 
of  the  Judge  below  in  other  respects. 

Appeal  dismissed  with  costs. 


Street,  J.  January  22xd,  1904. 

•  CHAMBERS. 

BURNSIDE  V.  EATON. 
Security  for  Costs — Increased  Security — Amovnf  of. 

Appeal  by  pjaintiff  from  order  of  Master  in  Chambers,  2 
0.  W.  R.  412,  requiring  plaintiff  to  give  additional  security 
for  costs  by  paying  $1,200  into  Court,  $200  having  already 
heen  paid  in. 

C.  A.  Masten,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

Street,  J.,  varied  the  order  by  reducing  the  amount  to 
be  paid  into  Court  to  $800,  with  an  option  to  plaintiff  of 
giving  additional  security  by  bond  for  $1,200  instead  of  pay- 
ing ^00  into  Court. 


Teetzel,  J.  January  22nd,  1904. 

trial. 

FARNHAM  v.  BRADSHAW. 

Way — Private  Way — Agreement — Specific  Performance — In- 
junction  —  Obstruction  —  Easement  —  Tenant  for  Life  — 
Uncertainty — A  cqu  iescence — Pa  rt  Perform  a  n  ce — Costs . 

Action  for  an  injunction  to  restrain  defendants  from 
obstructing  the  plaintiff  in  the  use  of  a  certain  roadway  and 
tridge  over  defendants^  property  and  for  damages. 

The  defendants  counterclaimed  for  certain  damages,  and, 
ap  it  appeared  that  a  portion  of  the  damages  claimed  by  the 
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plaintiff,  if  any,  wero  suffered  by  the  Cop})er  King  Mining 
Co.,  who  were  not  parties  to  tho  action,  a  suggestion  wais 
adopted  at  the  trial  that  there  should  be  no  finding  on  any 
question  of  damages,  but  that  all  parties  should  be  left  free 
to  establish  damages  in  another  action. 

J.  E.  Halliwell,  Stirling,  for  plaintiff. 

S.  Masson,  Belleville,  and  W.  J.  Moore,  !Madoc,  for  de- 
fendants. 

Teetzel,  J. — At  the  trial  I  gave  judgment  in  favour  of 
the  plaintiff  upon  the  substantial  facts  bearing  upon  his 
claim  for  an  injunction,  and  reserved  judgment  upon  cer- 
tain legal  questions  raised  bv  Mr.  Masson,  which  were  in 
effect:— 

1.  The  agreement,  if  any,  was  too  indefinite  to  be  speci- 
fically performed  or  to  entitle  the  plaintiff  to  an  injunction. 

2.  The  defendant  Almeda  Bradshaw,  a  tenant  for  life, 
was  not  a  party  to  any  agreement,  and  not  bound  in  any  way. 

3.  At  most  the  agreement  found  was  only  a  license  and 
could  be  revoked. 

4.  The  right  claimed  by  plaintiff  is  an  incorpoi'eal  interest 
and  could  only  be  created  or  granted  by  deed. 

As  to  the  first  point,  it  seems  to  me  that  the  only  item 
of  the  agreement  found  by  me  at  the  trial  which  was  open 
to  the  objection  of  indefiniteness,  was  the  location  of  the 
right  of  way  for  a  road,  and  I  think  this  objection  has  been 
removed  by  the  acts  of  part  performance  by  both  parties  and 
by  acquiescence  by  the  defendants  in  the  road  as  laid  out 
by  the  plaintiff.  I  think  the  road  contemplated  by  the 
parties  at  the  beginning  was  substantially  the  road  which 
the  plaintiff  has  constructed. 

Part  performance  will  induce  the  Court  to  struggle 
against  the  objection  of  uncertainty.  See  Fry  on  Specific 
Performance,  4th  ed.,  p.  165;  Saunderson  v.  Cockennouth, 
11  Beav.  497;  Parker  v.  Taswell,  2  DeG.  &  J.  559;  Zimbler 
v.  Abrahams,  [1903]  1  K.  B.  577. 

And  as  to  the  liability  of  the  defendant  Almeda  Brad- 
shaw, who  owns  the  life  estate  in  two  of  the  lots  over  which 
I  have  found  that  her  co-defendants,  one  of  tliem  being  the 
owner  of  the  remainder,  agreed  to  grant  plaintiff  the  right 
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of  roadway,  I  find  that  she  was  fully  aware  of  the  agreement 
and  that  she  stood  by  and  allowed  the  plaintiff  to  expend  a 
large  amount  upon  tiie  construction  of  the  road  and  bridge 
upon  her  property,  without  the  slightest  objection  until  after 
the  work  had  been  substantially  completed,  and  that  she  ac- 
quiesced in  the  agreement  and  in  the  work  being  done.  I 
think  she  is  now  estopped  from  objecting  to  the  roadway 
being  used  by  the  plaintiff.  See  as  to  the  effect  of  acquies- 
cence, Gale  on  Easements,  7th  ed.,  p.  59  et  seq. 

Then,  was  the  agreement  a  mere  license  to  plaintiff,  and 
therefore  revocable,  or  was  it  an  agreement  for  an  easement? 

I  am  of  the  opinion  that  it  was  the  latter,  and,  having 
been  partly  performed,  the  defendants  should  be  restrained 
from  interference  with  the  plaintiff's  enjoyment  of  the  road- 
way and  bridge  constructed  by  him  within  the  limitations 
following,  that  is  to  say :  Until  the  first  day  of  May,  1905, 
during  which  time  the  plaintiff,  his  servants  and  contractors, 
shall  be  entitled  to  use  the  said  roadway  for  hauling  ore  from 
the  plaintiff's  mine  and  for  ingress  and  egress  to  and  from 
said  mine,  and  for  repairing  and  maintaining  said  roadway 
and  bridge,  subject  to  the  right  of  the  defendants  from  1st 
May  until  1st  December  of  the  present  year,  to  maintain 
gates  or  bars  upon  their  property  at  either  end  of  said  road- 
way, which  gates  or  bars  shall  be  closed  by  the  plaintiff,  his 
servants  and  contractors,  immediately  upon  their  passing 
through  the  same  from  time  to  time  during  the  said  period. 

As  to  the  objection  that  there  was  no  grant  under  seal,  it 
seems  well  settled  law  that  if  there  is  an  agreement  to  grant 
an  easement  for  good  consideration  (which  I  find  there  was 
in  this  case)  equity  considers  it  is  granted,  and  will  either 
decree  a  legal  grant  or  restrain  a  disturbance  by  injunction. 
See  Gale  on  Easements,  7th  ed.,  pp.  58-59,  and  cases  there 
cited. 

As  I  think  the  plaintiff,  by  his  assertion  of  rights  not 
iustified  by  the  real  agreement  between  the  parties,  was 
largely  responsible  for  the  attitude  taken  by  the  defendants, 
and  therefore  for  the  litigation,  I  do  not  think  he  should  be 
allowed  full  costs  of  the  action,  and  I  direct  that  judgment 
be  entered  in  favour  of  the  plaintiff  for  the  relief  above  set 
forth,  with  costs,  which  I  fix  at  $100. 
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January  22nd,  1904. 
divisional  court. 
ST.  LAWRENCE  STEEL  AND  WIRE  CO.  v.  LEYS. 
Guaranty — Construction — Future  Liability. 

Appeal  by  defendant  from  judgment  of  Street,  J.,  2  0. 
W.  R.  624,  6  0.  L.  R.  235,  in  favour  of  plaintiffs  in  an  action 
upon  a  guaranty. 

G.  C.  Gibbons,  K.C.,  for  defendant. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  dismissed  the  appeal  with  costs. 


Falconbridge,  C.J.  January  23rd,  1904. 

trial. 

TAPP  V.  BRENOT. 

Defamation  —  Slander  —  QuaUfied  Privilege  —  Variance  be- 
tween Pleading  and  Proof — Nonsuit — Verdict  of  Jury. 

Action  for  slander  tried  with  a  jury  at  Ottawa. 

E.  Mahon,  Ottawa,  for  plaintiff. 

J.  A.  Ritchie,  Ottawa,  for  defendants. 

Falconbridge,  C.J. — At  the  time  of  the  alleged  slander 
plaintiff  was  a  conductor  employed  by  the  Ottawa  Electric 
Railway  Company,  and  the  grievance  complained  of  is  that 
defendants,  husband  and  wife,  wrongfully,  falsely,  and 
maliciously  spoke  and  published  of  and  concerning  plaintiff 
in  his  capacity  as  conductor,  to  James  E.  Hutchinson,  super- 
intendent of  the  company,  the  words :  "  Mr.  Tapp  was  rude 
and  uncivil  to  Mrs.  Brenot  yesterday  on  the  cars.^'  It  was 
charged  that  in  consequence  of  the  alleged  slander  plaintiff 
was  promptly  discharged  from  his  position  as  conductor. 

There  was  no  evidence  as  against  the  husband  defendant, 
and  the  case  as  against  him  was  dismissed. 

The  defendant  Madame  Brenot,  about  10  p.m.  on  7th 
June,  1903,  got  on  a  car  in  Hull,  intending  to  go  to  Victoria 
street  in  Ottawa.     It  was  a  rough  and  "  jumping  "  car.     The 
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defendant  is  a  tolerably  stout  lady,  and  the  roughness  of  the 
motion  threw  her  about  on  the  seat  and  "  made  her  bosom 
jerk''  (her  own  phrase.)  .  .  .  She  swears  that  from  the 
commencement  of  the  journey  the  plaintiff,  the  conductor  of 
the  car,  was  at  no  pains  to  conceal  his*  amusement,  but 
.  .  .  smiled  and  laughed  at  her  and  looked  at  her  in  a 
most  insolent  way.  The  only  rudeness  in  words  which  she 
complained  of  was  that  he  asked  her,  unnecessarily  she 
thought,  four  different  times,  where  she  wished  to  get  off. 
She  said  there  were  a  few  other  male  and  female  passengers 
at  different  parts  of  the  route,  some  of  whom  shared  plain- 
tiff's amusement,  and  exchanged  smiles  and  glances  with 
him.  Only  one  of  her  fellow-passengers  was  called.  He 
was  a  witness  for  plaintiff,  and  he  said  that  while  he  was  on 
the  car  he  saw  nothing  to  offend  her,  no  motions  nor  gestures 
on  plaintiff's  part ;  but  he  admitted  on  cross-examination  that 
the  car  was  very  rough  and  that  he  shook  his  head  at  the  con- 
ductor and  smiled  and  that  the  conductor  smiled  back,  but 
not  at  defendant.  The  conductor  denied  having  been  rude 
or  insolent,  or  having  laughed  at  her  at  all,  or  done  anything 
to  offend  her.  He  admitted  having  asked  her  twice  wherjs 
she  wished  to  get  off,  and  gave  as  an  explanation  of  his  second 
question  the  statement  that  she  was  then  looking  out  of  the 
car  window  as  if  to  find  out  what  part  of  the  city  they 
were  in. 

The  next  morning  she  laid  a  complaint.  According  to 
Mr.  Hutchinson,  she  complained  of  plaintiff  not  by  name, 
but  giving  his  number,  saying  that  he  had  frequently  asked 
her  where  she  wished  to  get  off  and  glared  at  her  and  smiled 
so  as  to  cause  her  annoyance  so  late  at  night.  The  defen- 
dant's account  of  the  complaint  was  that  she  told  Mr.  Hutch- 
inson that  conductor  number  52  did  not  insult  her  by  words 
but  by  actions,  and  told  him  the  nature  of  plaintiff's  con- 
duct.    .     .     . 

Plaintiff  was  promptly  dismissed,  .  .  .  but  defend- 
ant's complaint  was  not  the  sole  cause  of  dismissal.     .     .     . 

A  nonsuit  was  moved  for  on  the  grounds  that  there  was 
p  variance  between  the  words  laid  and  those  proved,  and  that 
there  was  no  evidence  of  malice,  the  words  having  been 
spoken  on  a  privileged  occasion.  It  was,  of  course,  a  case 
of  qualified  privilege,  and  I  so  ruled.  ...  I  also  re- 
fused to  amend  the  statement  of  claim.  In  consequence, 
however,  of  a  strong  appeal  from  plaintiff's  counsel,  I 
adopted  the  very  unusual  procedure,  in  an  action  for  defama- 
tion, of  allowing  the  case  to  go  to  the  jury,  reserving  the  ques- 
tion of  nonsuit. 
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I  am  free  to  confess  that  I  did  not  suppose  that  it  was 
possible  that  any  jury,  seeing  and  hearing  Madame  Brenot, 
would  question  her  good  faith,  or  could  find  both  that  the 
words  she  spoke  were  false  and  that  she  knew  them  to 
be  false.  However,  the  jur}%  by  a  finding  of  10  against  2, 
rendered  a  verdict  in  favour  of  plaintiff  with  $50  damages. 

I  now  enter  a  nonsuit  on  both  grounds,  and  dismiss  the 
action  with  costs. 

I  venture  to  think  that  a  higher  tribunal  will  find  it  diffi- 
cult to  come  to  the  conclusion  that  the  jury^s  verdict  was  in 
accordance  with  the  evidence  or  the  charge. 


XovEMBER  30th,  1903. 

SUPREME  COURT  OF  CANADA. 

THOMPSOX  v.  COITLTER. 

Evidence  —  Corroboration  —  Action  dy  Executors  for  Money 
Demand — Defetwe — Payment  to  Testator — Testimony  of 
Defendant — Corroborating  Circumstances, 

Appeal  by  plaintiffs,  executors,  from  judgment  of  Court 
of  Appeal,  2  0.  W.  "R.  S^fi,  which  reversed  the  judgment  of  a 
Divisional  Court,  1  0.  W.  R.  205. 

F.  p].  Hodgins,  K.C.,  for  appellants. 

A.  B.  Aylesworth,  K.C..  for  defendant. 

The  judgment  of  the  Court  was  delivered  by 

KiLLAM,  J. — It  was  argued  before  us  that  there  was  not 
Kuch  evidence  of  the  defendant's  liability  as  to  enable  the 
plaintiffs  to  invoke  the  aid  of  the  statute  preventing  the  de- 
femdant  from  obtaining  a  verdict  or  decision  in  his  favour 
upon  his  own  uncorroborated  evidence,  but  T  am  of  opinion 
that  there  was. 

The  defendant's  depositions  admitted  that  he  had  with- 
drawn the  money  from  the  bank,  though  they  stated  that  this 
had  been  done  at  the  request  of  Thewes,  who  had  informed 
him  that  he  wished  to  use  it.  There  was  no  clear  statement 
that  he  had  paid  it  to  Thewes.  His  own  subsequent  conduct 
iD  setting  up  the  payment  to  the  bank,  both  in  conversation 
with  the  plaintiff  Thompson  and  in  his  correspondence  with 
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the  plaintiifs^  solicitor,  \\'ithout  mentioning  the  withdrawal, 
and  in  failing  to  give  any  account  or  explanation  when 
charged  by  the  solicitor,  over  two  months  before  acting,  with 
the  withdrawal,  was,  in  my  opinion,  clearly  sufficient  to  en- 
able the  Court  to  draw  an  inference  against  him. 

A  prima  facie  case  of  liability  for  the  money  withdrawn 
was  made  out,  and  the  only  direct  evidence  of  its  payment  to 
Thewes  was  given  by  the  defendant,  who  was  not  entitled  to 
a*  decision  in  his  favour  without  the  corroboration  which  the 
statute  requires. 

The  provision,  E.  S.  0.  1897  c.  73,  s.  10,  is  as  follows: 

In  any  action  or  proceeding  by  or  against  the  heirs,  exe- 
cutors, administrators,  or  assigns  of  a  deceased  person,  an 
opposite  or  interested  party  to  the  action  shall  not  obtain  a 
verdict,  judgment,  or  decision  therein,  on  his  own  evidence, 
in  respect  of  any  matter  .occurring  before  the  death  of  the 
deceased  person,  unless  such  evidence  is  corroborated  by 
some  other  material  evidence. 

In  my  opinion  this  enactment  demands  corroborative  evi- 
dence of  a  material  character  supporting  the  case  to  be  proved 
by  such  "opposite  or  interested  party *^  in  order  to  enable 
him  to  obtain  a  "verdict,  judgment,  or  decision."  "Cnless 
il-  supports  that  case,  it  cannot  properly  be  said  to  "corro- 
borate." A  mere  scintilla  is  not  sufficient.  At  the  same 
time  the  corroborating  evidence  need  not  be  sufficient  in 
itself  to  establish  the  case. 

The  direct  testimony  of  a  second  witness  is  unnecessary; 
the  corroboration  mav  be  afforded  by  circumstances :  McDon- 
ald V.  McDonald,  33  *S.  C.  R.  145. 

The  expressions  used  by  the  learned  Judges  of  the  Court 
of  Appeal  in  In  re  Finch,  23  Ch.  D.  267,  appear  to  me  ap- 
plicable under  this  statute.  Jessel,  M.R.,  there  said:  "As  I 
understand,  corroboration  is  some  testimony  proving  a  ma- 
ferial  point  in  the  testimony  which  is  to  be  corroborated. 
It  must  not  be  testimony  corroborating  something  else  — 
something  not  material."  And  Lindley,  L. J.,  said :  "  Evi- 
dence which  is  consistent  with  two  views  does  not  seem  to 
me  to  be  corroborative  of  either." 

In  the  present  case  there  does  not  seem  to  me  to  be  any 
evidence  which  can  properly  be  treated  as  corroborating  the 
defendant  in  the  only  point  on  which  the  onus  was  upon 
him,  that  as  to  the  payment  of  the  money  to  Thewes. 
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Except  for  the  defendant's  own  testimony,  all  the  evi- 
dence was  consistent  with  the  retention  of  the  money  by  the 
defendant.  The  circumstances  on  which  the  Court  of  Ap- 
peal have  relied  as  corroborative  may  possibly  tend  to  make 
it  seem  improbable  that  the  defendant  took  away  and  kept  the 
money  without  Thewes's  approval  or  consent,  but  they  seem 
to  be  in  no  way  inconsistent  with  the  hypothesis  that  Thewes 
assented  at  the  time  to  its  retention  by  the  defendant  at  his 
own  request  or  for  some  purpose  of  Thewes. 

In  view  of  the  course  followed  in  this  case,  if  anything 
had  been  presented  on  behalf  of  the  defendant  calculated  to 
shew  that  corroborative  evidence  could  still  be  obtained,  1 
think  that  he  should  have  had  a  chance  to  produce  it.  This, 
however,  has  not  been  suggested,  and  I  think  that  the  appeal 
should  be  allowed,  and  the  judgment  of  the  Divisional  Court 
restored. 


86 


THE 

Ontario  Weekly  reporter. 

(To  AND  iNOLUDiNQ  JANUARY  30TN,  1904.) 

Vol.  III.         TORONTO,  FEBRUARY  4,  1904.  No.  4. 

Street,  J.  January  25th,  1904. 

chambers. 

Re  ABEEL. 

Criminal  Law  —  Extradition  —  Uttering  Forged  Document — 
Letter  of  Introduction — False  Document — Intent — Evi- 
dence— Criminal  Code,  sees.  ^19,  422,  42^. 

Motion  by  James  N".  Abeel  for  his  discharge  from  close 
custody  at  Welland  imder  an  order  for  his  extradition  to  the 
I/nited  States  of  America  made  by  the  Judge  of  the  Coimty 
Court  of  Welland  upon  a  charge  of  forgery. 

W.  M.  German,  K.C.,  for  the  prisoner. 

W.  E.  Riddell,  KC,  for  the  United  States  Government. 

T.  D.  Cowper,  Welland,  for  the  prosecutor. 

Street,  J. — Upon  the  argument  all  the  grounds  urged 
-were  held  imtenable  except  that  the  evidence  upon  the  hear- 
ing before  the  County  Court  Judge  did  not  shew  that  the 
crime  of  forgery  or  of  uttering  as  defined  by  the  Criminal 
Code  of  Canada  had  been  committed,  and  that  there  was  no 
prima  facie  case  made  out  of  either  offence.  There  was  evi- 
dence that  the  prisoner  on  31st  October,  1893,  handed  to  a 
Miss  Eleanor  Aiiderson,  an  employee  of  the  Western  Union 
Telegraph  Company  in  charge  of  their  oflBce  at  a  hotel  in 
New  York,  a  document  as  follows:  ^*New  York,  Oct.  31, 
1903.  To  any  employee^  Western  Union  Telegraph  Co.  This 
will  introduce  Mr.  J.  0.  Goelet,  a  personal  friend  of  the  man- 
agement of  this  company.  Any  favours  shewn  him  will  be 
duly  appreciated  by  the  corporation  and  myself.  Very  truly, 
J.  B.  VanEvery,  2nd  Vice-President.''  J.  B.  VanEvery  vas 
a  vice-president  of  the  Western  Union  Telegraph  Co.  at  the 
date  of  this  document,  but  did  not  himself  sign  it,  nor  did 
he  authorize  any  one  else  to  sign  it  for  him,  nor  was  he  aware 
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of  it  in  any  way.  There  was  evidence  that  the  prisoner 
shortly  afterwards  gained  the  affection  of  Miss  Aiiderson 
and  proposed  tinder  the  name  of  J.  0.  Goelet  to  marry  her, 
although  he  had  in  reality  already  a  wife  who  was  living. 
There  was  no  evidence  that  any  person  named  J.  0.  Goelet 
existed.  There  was  no  evidence  to  shew  that  the  prisoner 
had  himself  written  any  part  of  the  document.    .    .    . 

The  writing  in  question  was  a  "  document  ^^  within  the 
definition  in  sec.  419  of  the  Criminal  Code.  Under  sees. 
422  and  424  a  forged  document  must  be  false  and  made  with 
one  or  both  of  the  intents  specified  in  sec.  422,  viz.,  that  it 
shall  be  used  or  acted  on  as  genuine  to  the  prejudice  of  any 
one,  whether  within  Canada  or  not,  or  that  some  person 
should  be  induced  by  the  belief  that  it  is  genuine  to  do  or 
refrain  from  doing  anything,  whether  within  Canada  or  not. 
Under  sec.  424  the  offence  is  that  of  uttering  a  forged  docu- 
ment; it  is  not  made  an  offence  to  utter  a  document  which 
is  merely  false.  Although  the  prisoner  is  not  shewn  to  have 
drawn  this  document  himself,  he  must  be  taken  to  have  been 
aware  of  the  intent  with  which  it  was  drawn,  whatever  that 
intent  may  have  been.  There  is  no  decision  upon  the  mean- 
ing of  sec.  422 ;  but  it  is  plainly  intended  to  extend  to  cases 
which  would  not  have  come  within  any  former  common  law 
or  statutory  definition  of  forgery  in  force  in  Canada.  In 
determining  the  scope,  the  Court  is  not  limited  by  any  of  the 
-decisions  either  upon  the  common  law  definitions  or  the  pre- 
vious statutory'  definitions  of  the  crime.  The  facts  in  evidence 
are  sufficient  to  make  out  a  prima  facie  case  that  the  prisoner 
presented  the  document,  which  is  in  fact  a  letter  of  introduc- 
tion, to  Miss  Anderson  with  the  intention  that  die  should 
believe  and  act  upon  it  as  genuine.  There  is  evidence  that, 
believing  it  to  be  a  genuine  recommendation  of  the  prisoner 
to  her  favour  from  the  vice-president  of  the  company  by 
which  she  was  employed,  she  allowed  him  to  pay  his  addresses 
to  her  and  became  engaged  to  marry  him  under  the  false 
name  given  him  by  the  document.  If  he  had  presented  him- 
self under  his  true  name,  the  fact  that  he  had  already  a  wife 
living  would  more  readily  have  been  discovered.  His  actions 
after  presenting  the  letter  of  introduction  are  evidence  of  the 
intention  with  which  it  was  drawn  and  uttered. 

The  order  for  the  extradition  of  the  prisoner  was  right. 
Application  refused. 
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WEEKLY  COURT. 

Be  OSGOODE  AND  MOUNTAIN"  UNION  SCHOOL 
SECTION. 

PiMic  Schools — Union  School  Section — Alteration  in  Boundr 
aries — Award — Petition — Ratepayers  in  two  Townships-^ 
Necessity  for  Petition  from  Both — Setting  aside  Awards- 
Costs. 

Motion  by  the  board  of  public  school  trustees  for  union 
school  section  No.  9  Osgoode  and  20  Moimtain,  and 
John  McKendry,  J.  E.  Campbell,  and  John  McCoU,  rate- 
payers in  that  union  school  section,  for  an  order  to  set  aside 
an  award  made  by  James  Ballantyne  and  Samuel  B.  Sin- 
clair, two  of  the  arbitrators,  altering  the  boundaries  of  the 
union  school  section. 

W.  Wyld,  Ottawa,  for  applicants. 

W.  N.  Ferguson,  for  petitioners. 

MacMahon,  J. — Ten  of  ihe  ratepayers  of  the  township 
of  Osgoode,  who  are  ratepayers  in  the  union  school  section, 
on  the  2nd  May,  1903,  had  presented  a  petition  to  the  council 
of  the  township  of  Osgoode  in  the  county  of  Carleton,  which 
recited  that  in  the  jrear  1897  the  union  school  section  No.  9 
Osgoode  and  20  Mountain  (in  the  county  of  Dundaa)  was 
established  by  an  award  which  came  into  eflEect  on  the  25th 
December,  1897. 

The  petitioners  desired  that  immediate  steps  be  taken  for 
the  alteration  of  the  said  union  school  section,  and  they 
therefore  prayed  that  the  council  ^^  appoint  an  arbitrator 
under  sec.  46,  sub-sec.  1,  of  the  School  Act  (1  Edw.  VII. 
ch.  39)  for  the  purpose  of  carrying  out  the  prayer  of  the 
petition  of  altering  said  school  section  in  the  manner  and  in 
accordance  with  the  provisions  of  the  statute." 

The  petition  did  not  set  forth  the  nature  of  the  alteration 
which  the  petitioners  desired  in  the  said  union  school  section. 

The  council  having  refused  to  act  on  the  prayer  of  the 
petition,  the  petitioners  then  appealed  to  the  Minister  of 
Education  against  the  refusal  of  the  township  council  of 
Osgoode  to  appoint  an  arbitrator,  who,  under  the  provisions 
of  sec.  48  of  the  Public  Schools  Act,  appointed  Eobert  H. 
Cowley,  school  inspector,  of  Ottawa,  aiid  the  said  Ballan- 
t}'ne  and  Sinclair,  arbitrators  for  the  purpose  of  considering 
the  matter  of  the  alteration  or  dissolution  of  the  said  union 
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school  section ;  they  to  have  all  the  powers  of  arbitrators  ap- 
pointed under  sec.  42  of  the  Act. 

No  petition  waa  presented  by  five  ratepayers  of  the  town- 
ship of  Mountain  to  the  township  council  of  that  munici- 
pality to  appoint  an  arbitrator  under  sec.  46,  sub-sec.  1,  of 
the  Act. 

By  virtue  of  the  appointment  so  made,  the  arbitrators 
named  proceeded  with  the  reference,  although  it  is  stated  in 
an  affidavit  made  by  John  E.  Campbell,  filed  on  this  motion, 
that  counsel  for  the  applicants  produced  and  filed  with  the 
arbitrators  a  certificate  signed  by  the  clerk  of  the  township 
of  Mountain  stating  that  no  petition  signed  by  five  ratepayers 
of  that  township  had  been  presented  to  the  council  praying 
for  an  alteration  in  the  union  school  section,  or  requesting 
the  council  to  appoint  an  arbitrator;  and  that  it  was  there- 
fore argued  by  counsel  that  the  arbitrators  had  no  jurisdic- 
tion to  proceed  with  the  arbitration.  These  statements  have 
not  been  contradicted.     .     .     . 

Where  an  alteration  or  dissolution  of  a  union  school  section 
is  sought,  there  must  be  a  petition  of  five  ratepayers  from 
each  mimicipality  concerned  to  their  respective  municipal 
coimcils  asking  for  such  alteration  or  dissolution,  and  each 
municipal  council  may  appoint  an  arbitrator;  that  is,  each 
set  of  five  ratepayers  shall  petition  the  council  of  their  own 
municipality.  See  Union  School  Section  of  East  and  West 
Wawanosh  and  HuUett  v.  Lockhart,  27  0.  R.  345.  The 
enactment  then  in  force  was  54  Vict.  c.  55,  sec.  87,  which  is 
in  terms  the  same  as  sec.  43,  E.  S.  0.  ch.  292,  and  sec.  46, 
sub-sec.  1,  of  1  Edw.  VII.  ch.  39. 

And  where  the  union  school  section  which  it  is  proposed 
tc  alter  or  dissolve  lies  partly  within  two  or  more  counties, 
there  must  be  a  petition  of  each  set  of  five  ratepayers  to  their 
respective  councils  to  each  appoint  an  arbitrator;  and 
^"  against  the  failure  or  neglect  of  the  township  council  or 
councils  concerned  to  appoint  arbitrators  '^  an  appeal  may  be 
made  to  the  Minister  of  Education,  who  may  in  his  discretion 
appoint  not  more  than  three  arbitrators. 

All  the  proceedings  in  the  present  case  from  the  presenta- 
tion of  the  petition  to  the  township  council  of  Osgoode  to  the 
making  of  the  award  were  taken  as  if  the  ratepayers  in  that 
township  were  the  only  persons  interested  in  the  alteration 
of  the  school  section. 

The  ratepayers  of  the  section  in  the  township  of  Moim- 
tain  did  not,  as  already  pointed  out,  present  a  petition  to  the 
council  of  that  township,  and  they  were  not  even  notified  of 
the  proposed  arbitration. 
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As  on  this  ground  alone  the  award  must  be  quashed,  it  is 
unnecessaiy  to  consider  the  other  grounds  urged  against  the 
validity  of  the  award. 

As  counsel  for  the  petitioners  appeared  to  support  the 
award,  they  must  pay  to  the  applicants  the  costs  of  the  appeal. 


Falconbridge,  C.J.  January  25th,  1904. 

TRIAL. 

SMAKT  V.  DANA. 

Sheriff — Bond — Predecessor  in  Office — Agreement  to  Pay  An- 
nuity out  of  Revenues — Effect  of  Resignation  and  Re^ap- 
pointment. 

The  facts  are  set  out  in  the  judgment  of  Street,  J.,  5 
O.  L.  E.  451,  2  0.  W.  E.  287.  That  learned  Judge  did  not 
pass  upon  the  effect  of  defendant's  resignation  as  sheriff 
upon  iastalments  accruing  thereafter,  and  that  question  now 
came  up  for  decision. 

J.  A.  Eitchie,  Ottawa,  for  plaiatiff. 

A.  B.  Aylesworth,  K.C.,  for  defendant. 

Palconbridge,  C.J.,  held  that  defendant  could  not,  by 
resignation  and  subsequent  re-appoiatment,  escape  from 
further  liability.  Judgment  for  plaintiff  on  this  issue  with 
costs.    The  parties  are  to  agree  on  the  amoimt. 


January  25th,  1904. 

DIVISIONAL    court. 

PALMEE  V.  MICHIGAN  CENTEAL  E.  E.  CO. 

Railway — Farm  Crossing — Non-Repair  of  Approach  within 
Farm — Injury  to  Tena/nt  of  Farm — Duty  of  Railway 
Company  as  to  Repair, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.  (2  0. 
W;  B.  477,  6  0.  L.  E.  90)  dismissing  action  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  owing  to  want  of  re- 
pair of  the  approach  to  a  farm  crossing,  within  the  farm,  of 
which  plaintiff  was  tenant. 

W.  J.  Tremeear,  for  plaintiff. 

I.  F.  Hellmuth,  K-C,  for  defendants. 
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The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J.) 
was  delivered  by 

Boyd,  C. — .  .  .  It  is  enough  to  support  the  conclu- 
sion arrived  at  by  Mr.  Justice  Street  to  say  that  the  acci- 
dent arose  on  plaintiffs  own  property  and  from  his  own  de- 
fault in  not  remedying  the  defect  in  the  approach  and  in  not 
giving  notice  to  the  company  that  any  such  defect  existed. 

There  are  larger  questions  which  do  not  necessarily  arise 
for  determination,  but,  as  argued  before  us,  I  should  say  that 
a  distinction  exists  between  the  approaches  to  an  overhead 
bridge  on  a  public  highway  and  the  approaches  on  private 
land  to  a  farm  crossing  over  the  line  of  rail.  The  "farm 
crossing*'  as  defined  in  Bender  v.  Canada  Southern  R.  W. 
Co..  37  TT.  C.  E.  30,  is  an  easement  or  right  of  way,  a  passage, 
which  the  occupier  of  the  farm  has  for  the  purposes  of  his 
farm  over  the  soil  of  the  railway  company  contained  within 
the  limits  of  the  crossing.  There  would  appear  to  be  no 
right  to  encroach  on  private  land  for  the  purpose  of  making 
approaches  to  the  bridge  over  the  railway  track  unless  with 
the  consent  of  the  proprietor.  That  was  given  in  this  case, 
and  apparently  from  time  to  time,  as  the  height  of  the  bridge 
from  the  track  was  increased — owing,  I  suppose,  to  the  in- 
creased height  of  some  of  the  cars — ^there  was  a  correspond- 
ing raising  and  extension  of  the  approach  on  the  land  of  the 
owner.  The  final  construction,  as  it  now  exists,  was  made 
about  eight  years  ago  by  the  express  direction  of  the  owner, 
who  preferred  to  have  a  steep  approach,  one  foot  in  seven, 
with  gravel  put  on,  in  preference  to  one  offered  by  the  rail- 
way company  of  similar  grade  to  the  crossing  over  a  highway, 
of  one  foot  in  twenty.     .     .     . 

In  the  absence  of  original  compensation  as  to  the  crossing, 
of  which  the  evidence  is  silent  either  way  and  in  the  absence 
of  express  agreement  (and  none  has  been  proved  in  this  case) 
the  rule  appears  to  be,  that  while  the  company  maintains  the 
.  crossing  over  its  limits,  the  owner  maintains  the  approaches 
within  his  limits.  The  company  has  no  right  to  enter  on 
his  lands  in  order  to  repair,  nor  does  it  appear  to  me  that 
the  statute  calls  upon  the  company  to  keep  up  the  approaches 
on  the  land  of  the  owner:  sec.  191.  The  cases  cited  on  this 
point,  Reist  v.  Grand  Trunk  R.  W.  Co.,  6  C.  P.  421,  and 
S.  C,  15  U.  C.  R.  356,  contain  dicta  on  the  point  which 
are  in  accord  with  a  decision  of  Williams  v.  Clark,  140  Mass. 
238. 

Appeal  dismissed  with  costs. 
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January  25th,  1904. 

Be  town  of  ORILLIA  AND  TOWNSHIP  OF 
MATCHEDASH. 

Assessment  and  Taxes — Exemptions — Property  of  Munici- 
pality Situated  in  Another  Municipality  —  Land  and 
Buildings  used  to  Supply  Electrical  Energy — Municipal 
Purposes — Commercial  Purposes — Construction  of  Statute. 

An  appeal,  upon  a  case  stated  under  sec.  85  of  the  Assess- 
ment Act,  by  the  town  corporation  from  the  judgment  of  the 
Judge  of  the  County  Court  of  Simcoe  upholding  the  assess- 
ment by  the  assessor  of  the  township  of  Matchedash  of  pro- 
perty belonging  to  the  corporation  of  the  town  of  Orillia,  but 
situated  in  Matchedash. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAN,  Garrow,  JJ.A. 

D.  Inglis .  Grant,  Orillia,  for  the  town  corporation. 

J.  C.  Brockovski,  Coldwater,  for  the  township  corporation. 

Garrow,  J.A. — The  property  was  apparently  acquired 
under  the  authority  of  62  Vict.  ch.  64  (0.),  as  amended  by 
2  Edw.  VII.  ch.  53,  and  consisted  of  lands,  buildings,  ma- 
chinery, and  plant  for  the  purpose  of  generating  and  trans- 
mitting energy  to  the  town  of  Orillia  for  *^  lighting,  heating, 
manufacturing,  and  such  other  purposes  and  uses  as  shall  or 
may  be  found  desirable,^^  with  power  to  ^^  distribute,  sell,  and 
dispose  of  such  electrical  power  in  the  town  of  Orillia,  and 
dsewhere  within  a  radius  of  twenty-five  miles  from  the  out- 
side boundary  thereof,  for  the  purposes  and  uses  aforesaid, 
and  to  sell  and  dispose  of  all  or  any  surplus  power  or  electric 
energy,  delivering  the  same  at  or  from  their  power  house  on 
said  lot  number  11  in  the  11th  concession  of  the  township 
of  Matchedash,''  (see  sec.  1  of  62  Vict.  ch.  64). 

By  sec.  564  of  the  Municipal  Act,  E.  S.  0.  1897  ch.  223, 
every  municipal  corporation  may  acquire  and  hold  the  right 
to  a  water  power  situated  within  the  municipality,  or  within 
three  miles  therefrom,  for  the  purpose  of  obtaining  the  neces- 
sary power  to  run  or  drive  the  necessary  machinery  for  sup- 
plying electric  light  within  the  municipality. 

By  B.  S.  0.  1897  ch.  234.  the  corporation  of  every  city, 
town,  and  incorporated  village,  is  given  power  to  manufac- 
ture and  supply  for  the  use  of  the  corporation  and  of  all  per- 
sons    .     .     .     electric  light,  and  for  such  purpose  to  acquire, 
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maintain,  and  conduct  any  works  which  they  may  deem 
requisite,  and  may  rent  or  purchase  such  lands  and  buildings 
as  they  may  deem  necessary  or  advantageous  for  the  pur- 
poses aforesaid;  and  by  sec.  11  may,  under  a  by-law  of  an 
adjoining  municipality,  exercise  the  like  powers  within  the 
adjoining  municipalily. 

By  sec.  8  the  municipality,  having  established  works  to 
produce  electricity  for  the  purpose  of  lighting  or  heating,  is 
bound  to  supply  all  buildings  within  the  municipality  sit- 
uated upon  land  lying  along  the  line  of  any  supply  pipe,  etc., 
upon  the  same  being  requested  by  the  owner,  occupant,  or 
other  person  in  charge  of  such  building.  By  sec.  566,  sub- 
sec.  2,  the  councils  of  cities,  towns,  and  villages  may  pass 
by-laws  for  manufacturing  and  supplying  light  and  heat 
under  the  Municipal  Light  and  Heat  Act,  E.  S.  0.  1897  ch. 
334,  before  referred  to.  And  by  sub-sec.  4,  may  pass  by-laws 
for  constructing  gas,  electric  light,  or  waterworks,  and  for 
le\Ting  an  annual  special  rate  to  defray  the  yearly  interest 
of  the  expenditure  therefor,  and  to  form  an  equal  yearly 
sinking  fund  for  the  payment  of  the  principal.  By  clause 
(c)  of  the  same  sub-section  the  powers  of  a  municipal  cor- 
poration for  lighting  the  municipality  are  made  co-extensive 
with  those  of  joint  stock  companies  imder  E.  S.  0.  1897  ch. 
:!99,  and  therefore  include  the  right  to  manufacture  and  sell 
electricity  for  power  as  well  as  light;  while  clause  (d)  is  a 
repetition  of  the  before  quoted  sec.  8  of  the  Municipal  light 
and  Heat  Act. 

63  Vict.  ch.  33,  sec.  61,  authorizes  a  municipal  corpora- 
tion which  under  the  authority  of  the  Municipal  Act  has 
established  or  acquired  an  electric  plant  for  the  purpose  of 
,  producing  electricity  for  light  and  heat  in  the  municipality 
in  accordance  with  the  Municipal  Light  and  Heat  Act,  to 
sell  or  lease  for  any  use  for  which  electrical  power  can  be 
used  in  the  municipality,  that  electrical  power  or  energy 
necessarily  produced  by  such  plant  in  producing  electricity 
for  light  and  heat,  which  is  in  excess  of  that  immediately 
required  for  the  purpose  of  light  and  heat. 

T'nder  these  several  statutory  provisions  the  town  of 
Orillia  without  any  special  Act  could  therefore  have  acquired 
land  and  established  an  electrical  plant  to  supply  light,  heat, 
and  power,  with  power  to  sell  any  surplus  power;  and  could 
have  obtained  the  necessary  water  power  within  the  muni- 
cipality or  outside  at  a  distance  not  greater  than  three  miles, 
and  might  under  the  by-law  of  an  adjoining  municipality 
have  exercised  the  same  powers  within  such  adjoining  muni- 
cipality.      But   without   the   special   Act  the  township   of 
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Orillia  could  not  have  acquired  the  water  power  in  question, 
which  is  distant  19  miles. 

The  special  Acts  also  confer  extended  powers  of  manu- 
facturing and  disposing  of  the  electricity  produced,  not  I 
think  to  be  found  in  the  general  Acts,  which  apparently 
limit  the  production  primarily  to  the  public  necessities,  and 
allow  only  what  may  be  strictly  called  surplus  power  to  be 
disposed  of. 

These  features  of  the  special  Acts  were  pressed  upon  us 
as  indicating  that  the  plant  in  question  can  in  no  sense  be 
regarded  as  an  ordinary  municipal  plant  for  the  purpose  of 
supplying  electricity  for  municipal  purposes,  but  rather  as 
a  commercial  plant  to  supply  such  power  to  all  comers  and 
for  all  purposes,  and  therefore  not  in  any  event  entitled  to 
exemption  from  local  taxation. 

There  are  certaiuly  features  of  the  special  Act  which  in- 
vite such  a  contention.  But  the  language  does  not,  I  think, 
compel  me  to  conclude  that  the  Legislature  intended  to  do 
more  than  to  confer  special  powers,  probably  considered 
necessary  to  enable  a  desirable  water  power  to  be  reached  and 
utilized  in  the  establishment  of  what  in  the  end  was  to  be 
simply  a  municipal,  as  opposed  to  a  purely  commercial, 
electrical  plant,  with  increased  powers  of  disposing  of  the 
surplus  power — powers  not  necessarily  inimical  and  possibly 
beneficial  to  the  neighbouring  municipalities,  including  the 
township  of  Matchedash,  which  would  thus  be  enabled  to 
obtain  electrical  power  without  the  initial  heavy  investment 
for  machinery  and  plant. 

I  reach  therefore,  in  this  way,  although  not,  I  confess, 
without  some  diflSculty,  the,  as  I  consider,  first  position 
necessary  to  a  proper  determination  of  the  questions  involved 
in  this  appeal,  and  that  is  that  the  property  in  question  is  to 
be  considered  as  "property  belonging  to  a  local  mimicipality'* 
within  the  meaning  of  sub-sec.  7  of  sec.  7  of  the  Assessment 
Act,  R.  S.  0.  1897  ch.  224,  which  would,  had  it  been  sit- 
uated wholly  within  the  town  of  Orillia,  have  been  clearly 
exempt. 

And,  in  my  opinion,  a  similar  exemption  could  have  been 
claimed  if  the  water  power  had  been  situated  under  the  gen- 
eral Act,  within  the  three-mile  limit  before  referred  to.  And 
this,  it  appears  to  me,  logically  answers  in  the  affirmative 
the  remaining  question,  whether  the  exemption  also  extends 
so  as  to  include  the  property  in  question,  although  situated 
at  a  greater  distance  than  three  miles.  The  language  of  sub- 
see.  7  of  sec.  7  of  tbe  Assessment  Act,  before  referred  to,  is 
quite  wide  enough  to  cover  and  include  in  the  exemption 
therein  declared  all  the  property  of  a  local  municipality. 
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wherever  situated,  unoccupied,  or  when  occupied  or  used  hj 
the  municipality,  and  the  question  is,  after  all,  one  purely  of 
the  proper  construction  of  the  statute,  in  the  construction  of 
which  decisions  upon  other  statutes  or  local  regulations,  a 
numher  of  which  were  cited  upon  the  argument,  must  neces- 
sarily be  of  but  little  use  unless  the  language  to  be  construed 
ifl  similar. 

The  only  provision  under  our  own  Act  which  creates  any 
doubt  is  that  contained  in  sub-sec.  8,  exempting  public  parks. 
But  it  is  to  be  observed  that  while  the  general  exemption  of 
municipal  property  now  contained  in  sub-sec.  7  is  to  be  found 
in  the  earliest  of  our  Assessment  Acts  (see  13  &  14  Vict.  ch. 
67,  sec.  2),  and  has  been  continued  ever  since,  sub-sec. 
8  is  of  comparatively  recent  date  (see  56  Vict.  ch.  38,  sec. 
1).  If  I  am  right  in  my  construction  of  sub-sec.  7,  the 
amendment  so  passed  in  1893  was  not  really  necessary. 
Since  its  introduction  a  revision  of  the  statutes  has  jtaken 
place,  and  sub-sec.  7  has  been  retained  in  its  old  wide  form. 
Sub-sec.  8,  it  should  also  be  noted,  apparently  makes  the 
same  provision  for  the  case  of  a  public  park  within  the  muni- 
cipality as  for  one  without,  so  that  upon  the  whole  I  con- 
clude that  sub-sec.  8  was  not  intended  to  affect  and  has  not 
affected  the  proper  construction  to  be  placed  upon  sub-sec. 
7,  which  must  still  be  construed  as  if  there  was  no  sub-sec.  8. 

It  is  not  unimportant  upon  the  question  of  construction 
to  consider  what  would  have  been  the  position  if  the  statute 
had  made  no  provision  for  exemptions.  It  is  a  general  prin- 
ciple of  taxation,  well  known  and  long  established,  that  pro- 
perty held  and  used  for  public  purposes  is  exempt  from  tax- 
ation: see  Eex  v.  Terrott,  3  East  506,  513.  514;  Rex  v.  Liver- 
pool, 7  B.  &  C.  61.  Such  property  can  only  be  made  charge- 
able by  statute,  and  the  intention  to  charge  must  be  plainly 
expressed,  for  an  implied  power  to  tax  will  not  be  inferred. 

The  cases  cited  to  us,  which,  properly  enough,  declare 
that  clauses  which  exempt  property  from  the  general  burden 
are  to  be  strictly  construed,  have,  I  think,  little  or  no  appli- 
cation. This  is  not,  strictly  speaking,  an  exemption  claimed 
as  against,  or  at  the  expense  of,  the  general  rate-paying 
public,  but  a  proposal  to  tax  public  property  held  and  used 
for  what  I  miist  regard  as  a  publi?  purpose,  and  this  proposal 
must,  I  think,  be  supported  by  clear  warrant  to  be  found  in 
the  statute  itself,  and  I  iind  no  such  warrant  there. 

Section  125  of  the  B.  N.  A.  Act  exempts,  in  language 
not  unlike  our  sub-sec.  7,  the  lands  and  property  of  the  Do- 
minion and  of  each  of  the  Provinces.  Municipal  institu- 
tions are  an  important  part  of  the  subdivision  of  government 
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authorized  by  our  laws.  The  town  and  township  and  village 
councils  are,  in  their  way  and  within  their  limited  fields, 
parts  of  the  machinery  of  government,  quite  as  much  as  the 
Legislative  Assemblies  of  the  Provinces,  and  the  Dominion 
Parliament.  Their  lands  and  other  property,  lawfully  held 
and  used  for  public  purposes,  are  public  property,  and  in 
their  nature  entitled  to  stand  on  the  same  footing  as  any 
other  public  property  held  or  controlled  for  public  purposes 
by  the  superior  legislative  bodies  before  referred  to.  They 
are  in  no  sense  in  tiie  position  of  private  corporations.  They 
may  engage  in  certain  limited  operations  of  what  is  regarded 
as  of  general  public  utility,  of  which  the  one  in  question  is 
an  example,  but  only,  in  the  end,  for  th^  exclusive  advance- 
ment of  the  public  good.  No  private  or  individual  profit  is 
possible.  If  the  enterprise  pays  anything  beyond  expenses, 
an  unusual  result,  I  am  inclined  to  think,  the  profit  must  go- 
in  relief  of  the  general  taxpayer;  if  the  reverse  and  a  loss 
is  made  the  general  taxpayer  must  pay.  This  being  so,  it  is 
obvious  that  for  the  local  municipality  to  impose  a  tax  upon 
its  own  property  within  the  municipality  would  result  sim- 
ply in  taking  the  money  out  of  one  pocket  to  put  it  into  an- 
other. Nor  can  it  make  any  difference,  in  my  opinion,  that 
in  the  present  instance  the  property  in  question  is  situated^ 
in  a  neighbouring  municipality,  beyond  the  three-mile  limit 
before  referred  to.  The  special  Acts  which  authorize  the 
acquisition  of  the  property,  it  is  true,  are  private  Acts,  but 
it  is  to  be  assumed  that  they  were  passed  by  the  Legislature 
after  all  proper  notices  had  been  given,  and  after  hearing 
all  parties  interested  or  desiring  to  be  heard  in  opposition. 
And,  as  they  contain  no  indication  that  the  property  so  au- 
thorized to  be  acquired  was  to  be  held  upon  any  special  terms 
as  to  taxation,  or  otherwise  than  as  ordinary  municipal  pro- 
perty, it  seems  to  me  to  fall  within  the  express  exemption 
provided  for  by  sub-sec.  7.  I  have  not  overlooked  the  open- 
ing words  of  sec.  7,  that  "  all  property  in  this  Province  shall 
be  liable  to  taxation  subject  to  the  following  exemptions,^' 
etc  These  words  are  of  course  important  and  would  au- 
thorize the  taxation  of  all  property  not  falling  within  the 
terms  of  one  or  other  of  the  various  exemptions  provided  by 
the  statute.  But  they  do  not  in  the  least  help  to  the  con- 
clusion either  that  the  property  in  question  is  not  the  "  pro- 
perty of  a  local  municipality,**  within  the  meaning  of 
sub-sec.  7,  or  that  the  very  general  words  of  that  sub-section 
should  be  limited  as  if  it  also  contained  the  further  words 
*' situated  within  the  municipality,^*  which  are  the  proposi- 
tions, or  one  of  them,  which  the  respondents  were  bound  to 
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structive case  illustrating  the  difiEerence  between  the  presence 
and  the  absence  of  these  limiting  words,  The  People  v.  Hess, 
157  N.Y.  42. 

In  my  opinion  the  appeal  should  be  allowed,  but,  under 
the  circumstances,  without  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  Maclennan  and  Maclaren,  JJ.A.,  con- 
curred. 


January  25th,  1904. 
C.A. 

PHELPS  V.  McLACHLIK 

JSale   of    Goods — Contract — Breach — Conditions — Shipping — 
Payment — Construction   of   Contract — Damages. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
1  0.  W.  E.  806,  in  favour  of  plaintiff  in  an  action  for  breach 
of  a  contract  for  sale  and  delivery  of  cedar  poles. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
lennan, Garrovv,  Maclaren,  JJ.A. 

S.  H.  Blake,  K.C.,  and  G.  P.  Henderson,  Ottawa,  for 
appellants. 

G.  H.  Watson,  K.C.,  and  E.  J.  Slattery,  Amprior,  for 
plaintiff. 

Moss,  C.J.O. — As  I  read  the  contract  between  the  parties, 
the  plaintiff  is  under  obligation  to  ship  from  the  defendants' 
yard  all  poles  that  are  from  time  to  time  in  shipping  con- 
dition. And  this  he  must  do  within  30  days  after  they  are 
in  shipping  condition.  For  all  poles  so  shipped  he  is  to  make 
payment  in  cash  in  30  days  from  dates  of  invoices,  less  two 
per  cent,  discount.  But  if  the  plaintiff  allows  poles  to  re- 
main in  the  yard  unshipped  for  more  than  30  days  after  they 
are  in  shipping  condition,  then  he  is  to  make  payment  in 
cash  on  estimate. 

This  is  a  reasonable  provision  in  order  to  protect  the  de- 
fendants from  undue  delay  on  the  plaintiff's  part  after  the 
poles  are  in  a  condition  in  which  they  should  be  removed  from 
the  yard,  and  it  imposes  no  hardship  on  the  plaintiff.  A 
margin  of  30  days  is  given  to  him  within  which  he  may  ship 
after  the  poles  are  in  shipping  condition,  and  shipping  within 
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that  tiine  he  gets  the  benefit  of  the  30  days  from  the  date  of 
the  invoice.  In  this  way  and  by  availing  himself  to  the 
utmost  of  the  30  days'  limit  he  can  give  himself  an  advan- 
tage. Bnt  that  affords  no  reason  for  extending  that  advan- 
tage when  he  hae  not  chosen  to  remove  poles  that  are  in 
shipping  condition  until  after  the  expiration  of  30  days  from 
the  time  that  they  have  been  put  in  that  condition.  In  this 
latter  case  he  is  to  be  treated  as  if  he  had  shipped  them  as 
soon  as,  i.e.,  immediately  after,  they  had  become  in  shipping^ 
condition.  The  30  days  for  payment  begin  to  run  subject 
to  being  intercepted  by  shipment  within  that  period.  The 
words  "  on  estimate  '^  are  not  very  happily  placed  where  they 
are,  but  they  may  be  used  parenthetically,  and  ^^  therefrom '' 
is  thus  shewn  to  relate  to  the  period  of  time,  viz.,  the  month 
after  the  poles  are  in  shipping  condition. 

The  defendants  had  not  been  exacting  in  requiring  strict 
compliance  by  the  plaintiff  with  the  terms  of  the  contract, 
and  the  latter  had  ceri^inly  taken  full  advantage  of  their 
indulgence.  In  the  end  he  placed  himself  in  the  wrong  by 
insisting  upon  terms  to  which  the  contract  did  not  entitle 
him  and  upon  some  of  which  he  failed  before  the  learned 
trial  Judge. 

And  it  seems  safe  to  say  that  but  for  the  learned  trial 
Judge^s  view  of  the  contract  as  to  payment  of  the  estimate 
for  the  1854  poles  furnished  to  the  plaintiff  by  the  defendants 
on  the  31st  July,  1902,  the  plaintiff's  action  would  have 
failed,  and  the  parties  would  have  been  left  to  carry  out  the 
contract  according  to  its  terms. 

The  learned  trial  Judge  was  of  opinion,  however,  that  the 
defendants'  refusal  to  permit  the  plaintiff  to  ship  the  1884 
poles  without  payment  therefor  entitled  the  plaintiff  to  treat 
the  contract  as  at  an  end  and  to  sue  for  damages.  But  this 
does  not  appear  to  have  been  the  desire  of  either  of  the  par- 
ties and  was  not  the  relief  asked  for  by  the  plaintiff.  As 
the  matter  stands  upon  the  construction  now  placed  upon 
the  contract  there  is  no  reason  why  the  contract  should  not 
be  carried  out.  The  defendants  are  entitled  to  be  paid  for 
the  1884  poles  upon  their  counterclaim,  subject  to  plaintiff^s 
right  of  inspection  and  culling. 

But,  in  view  of  the  circumstances  which  preceded  and  led 
to  the -action,  in  which  it  cannot  be  said  that  either  party  was 
entirely  without  fault,  and  considering  that  the  proper  con- 
struction of  the  contract  seems  to  have  been  one  of  the  prin- 
cipal objects  sought  by  the  parties,  it  is  proper  that  each 
should  bear  his  and  their  own  costs  here  and  below. 
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Maclaren,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER  and  Maclennan,  J  J.  A.,  concurred. 

Garrow,  J.A.,  dissented,  giving  reasons  in  writing. 


January  25th,  1904. 
C.A. 

GKAND  TRUNK  E.  W.  CO.  v.  VALLIEAR. 

Way  —  Private  Way  —  Easement  —  Prescription  —  Railway 
Lands — Powers  of  Railway  Company, 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  1  0. 
W.  R.  695,  dismissing  the  plaintiffs'  action  and  awarding 
the  defendant  $10  damages  on  his  counterclaim. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  appellants. 
J.  W.  McCuUough  and  S.  W.  McKeown,  for  defendant. 

Moss,  C.J.O. — The  purpose  of  the  action  is  to  restrain 
the  defendant  from  crossing  a  portion  of  the  plaintiffs'  pro- 
perty at  their  railway  station  known  as  Maple  station,  on  the 
northern  section  of  their  railway  system,  and  to  recover  dam- 
ages for  injury  to  their  fences.  The  defence  is  that  the  de- 
fendant is  the  owner  of  premises  adjoining  the  plaintiffs' 
station  ground,  and  that  he  and  those  through  whom  he 
claims  title  have  for  more  than  30  years  enjoyed  a  way  over 
the  plaintiffs'  station  grounds,  both  as  a  footway  and  as  a  car- 
riage way,  and  hft  claims  a  right  of  way  under  the  statute 
and  sets  up  a  lost  grant.  By  way  of  counterclaim  the  de- 
fendant, repeating  the  allegations  of  his  statement  of  de- 
fence, and  further  alleging  that  the  plaintiffs  wrongfully 
broke  down  liis  fence  and  damaged  his  property,  claims  dam- 
ages and  an  injunction  to  prevent  a  repetition  of  the  alleged 
acts  of  trespass. 

The  learned  Chancellor  held  it  established  that  the  de- 
fendant had  exercised  openly,  continuously,  and  without 
interruption,  for  over  30  years,  a  footpath,  well  defined,  from 
the  rear  of  his  lot  to  the  common  public  roadway  opening  on 
the  station  grounds.  And  he  found  that  the  defendant  was 
entitled  to  a  footway  as  set  up  and  claimed,  but  not  to  a  car- 
riageway, and  that  he  was  entitled  to  be  undisturbed  in  his  use 
of  the  path  as  of  its  original  width  as  a  footpath  for  pedes- 
trians, so  long  as  the  station  is  in  its  present  condition,  sub- 
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ject  to  the  right  of  the  plaintiffs  to  keep  their  gate  opening 
from  the  highway  into  their  grounds  locked  as  before  the 
action. 

It  is  to  be  observed  that  the  judgment  as  issued  does  not 
•declare  the  limitations  placed  by  the  learned  Chancellor  upon 
the  defendant's  rights. 

It  is  not  necessary  to*  discuss  the  evidence  upon  which 
these  conclusions  are  based,  or  to  determine  whether  it  sup- 
ports the  finding.  Assuming  that  it  does,  the  question  is, 
whether  the  fact  of  the  user  as  described  is  sufficient  to  give' 
the  defendant  the  right  he  claims  as  against  the  plaintiffs. 
The  right  as  claimed  must  rest  on  the  presumption  of  a 
grant  raised  by  20  years*  user,  since  ever^^  prescription  pre- 
supposes a  grant  to  have  existed.  And  in  order  to  establish 
a  prescriptive  right,  it  must  be  claimed  under  and  through 
some  one  who  had  a  right  to  grant  or  create  the  easement 
claimed.  And  from  this  it  follows  that  if  an  actual  grant 
would  have  been  illegal  and  void,  a  grant  implied  from  20  * 
years'  user  could  not  be  valid  .  .  .  [Eochdale  Canal  Co. 
V  Kadcliffe,  18  Q.  B.  287,  Staffordshire  and  Worcestershire 
Canal  Navigation  Proprietors  v.  Proprietors  of  Birmingham 
Canal  Navigation,  L.  E.  1  H.  L.  252,  Eex  v.  Leake,  5 
B.  &  Ad.  478,  Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B. 
D.  273,  Great  Western  E.  W.  Co.  v.  Solihull,  etc.,  86  L.  T. 
852,  18  T.  L.  R.  707,  and  Ee  Gonty  and  Manchester  and 
•Sheffield,  etc.,  E.  W.  Co.,  [1896]  2  Q.  B.  439,  referred  to.] 

In  the  present  case  the  right  claimed  by  the  defendant 
must  depend,  as  in  Milliner  v.  Midland  E.  W.  Co.,  11  Ch.  D. 
611,  upon  the  powers  of  the  plaintiffs  or  their  predecessors 
in  title  to  make  the  grant. 

The  plaintiffs  derive  title  through  the  Northern  Eailway 
dompany  of  Canada,  under  an  instrument  dated  24th  Janu- 
ary. 1888.  The  Northern  Eailway  Company  was  incorpor- 
ated under  the  name  of  the  Toronto,  Simcoe,  and  Lake  Huron 
Union  Eailroad  Company  by  an  Act  of  the  late  Province  of 
Canada  passed  in  1849,  12  Vict.  ch.  196.  This  Act  author- 
ized the  company  to  purchase  and  hold  real  and  personal 
estate,  and  to  let,  convey,  and  otherwise  depart  therewith  for 
the  benefit  and  account  of  the  company,  and  so  far  as  lands 
acquired  for  the  purpose  of  being  used  for  the  line  and  sta- 
tion grounds  were  concerned,  no  greater  or  other  power  was 
conferred.  The  wider  powers  given  by  the  general  Eailway 
Act  of  Canada  of  1851,  and  C.  S.  C.  ch.  66,  did  not  affect 
the  Toronto,  Simcpe,  and  Huron  Company.  Their  provi- 
sions only  applied  to  railways  the  construction  of  which  was 
authorized  by  any  Act  passed  since  the  30th  August,  1851. 
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In  Grand 'Trunk  E.  W.  v.  Credit  Valley  R.  W.  Co.,  26  Gr. 
572,  Prondfoot,  V.-C,  was  inclined  to  the  view  that  under 
Bee.  51  of  12  Vict.  ch.  196,  the  Northern  Railway  Company 
was  affected  by  the  general  Railway  Act.  But  sec.  51  only 
relates  to  the  railroad  or  line  authorized  to  be  constructed, 
not  to  the  company's  powers  generally.  In  1868  the  North- 
em  Railway  was  declared  to  be  a  work  for  the  general  ad- 
vantage of  Canada,  but  none  of  the  general  Railway  Acts 
passed  by  the  Dominion  Parliament  was  made  applicable  to 
it  imtil  the  passing  of  the  Railway  Act,  1888,  sees.  3  and  5. 
And  by  sec.  90  (d)  the  power  of  a  railway  company  to  sell 
and  dispose  of  lands  and  other  property  is  limited  to  so  much 
thereof  as  is  not  necessary  for  the  purposes  of  the  railway. 
The  user  on  which  the  defendants  relies  commenced  in  the 
year  1872.  At  that  time  the  Northern  Railway  Company 
of  Canada  had  no  power  to  make  a  sale  or  grant  of  any  of  its 
property,  otherwise  than  for  the  benefit  and  account  of  the 
railway.  Can  it  be  said  that  the  ffrant  of  such  a  right  as 
that  claimed  by  the  defendant  would  fall  under  the  head  of 
a  sale  or  disposition  for  the  benefit  and  account  of  the  rail- 
way? The  land  comprising  -the  station  grounds  at  Maple 
was  granted  to  the  Northern  Railway  Company  by  deed  dated 
the  12th  June,  1862.  Reference  to  the  description  and  p^au 
mentioned  in  the  conveyance  shews  that  the  parcel  was  ac- 
quired for  use  by  the  company  as  a  railway  station.  The 
area  is  within  the  quantity  which  the  company  was  author- 
ized to  acquire  for  the  purpose,  and  it  is  proper  to  assume 
that  in  the  judgment  of  the  directors  and  officials  the  parcel 
was  deemed  necessary  for  the  accommodation  and  use  of  the 
railway  at  this  point.  .  .  .  [Hooper  v.  Bourne,  5  App. 
Cas.  1,  referred  to.]  Neither  the  Northern  Railway  Com- 
pany  nor  the  plaintiffs  have  ever  done  or  indicated  any  cor- 
porate or  other  unequivocal  act  from  which  it  could  be  in- 
ferred that  in  their  judgment  the  area  should  be  lessened, 
or  that  any  part  of  it  was  deemed  by  them  as  not  necessary 
for  the  purpose  of  the  railway.  And  in  the  absence  of  such 
action  it  ought  to  be  presumed  that  there  was  no  intention 
to  treat  any  part  of  the  station  grounds  originally  laid  out 
and  acquired  as  superfluous  lands  in  the  hands  of  the  rail- 
way company.  The  company  should  not,  at  the  instance  of 
parties  who  are  neither  shareholders  nor  creditors,  be  sub- 
jected to  an  inquiry  for  a  collateral  purpose  as  to  whether 
the  land  taken  by  the  company  for  station  grounds  40  years 
ago,  and  ever  since  enclosed  and  used  for  that  purpose,  should 
be  deemed  more  than  is  required  for  the  company's  purposes. 
Nor  should  the  onus-  be  placed  upon  the  company  of  shewing 
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that  it  is  or  may  be  required  for  use  in  some  other  way.  To 
do  so  would  be  little  short  of  vexatious.  The  case  might  be 
diiferent  if  some  corporate  action  detaching  or  setting  apart 
some  portion  of  it  as  not  used  or  required  were  shewn.  That 
\5as  the  case  in  Norton  v.  London  and  North  Western  E.  W. 
Co.,  13  Ch.  D.  266.  The  evidence  in  the  present  case  shews 
that  the  whole  parcel  was  enclosed  by  the  company^s  fences, 
and  was  open  for  use  by  the  public  resorting  to  the  station 
and  by  the  railway  company  in  connexion  therewith,  and  it 
was  not  incumbent  upon  the  company  to  shew  that  it  was  in- 
tended to  utilize  any  part  of  these  grounds  for  other  pur- 
poses. It  would  appear,  therefore,  that  neither  at  the  time 
when  the  user  on  which  the  defendant  relies  began,  nor  since, 
was  there  power  in  the  railway  company  to  make  a  grant  of 
such  a  right.  It  was  for  the  benefit  of  the  railway.  Neither 
was  it  of  lands  not  required  for  its  purposes.  The  result  is^ 
that  the  defendant  has  failed  to  establish  the  right  which 
he  is  claiming. 

It  is  strongly  urged  that  to  hold  the  defendant  not  en- 
titled to  the  user  of  the  right  is  to  deprive  him  of  his  only 
means  of  outlet  from  his  premises.  His  paper  title  does  not 
embrace  the  land  adjacent  to  or  abutting  upon  the  plaintiffs' 
station  grounds.  Between  lot  49,  of  which  he  is  the  owner, 
and  the  plaintiffs*  grounds  there  intervenes  a  strip  of  land 
which  was  laid  out  as  a  street  upon  the  plan  with  reference 
to  which  his  lot  is  described.  He  is  occupying  this  strip  as 
part  of  his  premises.  Assuming  that,  as  argued  on  his  be- 
half, he  has  acquired  the  title  by  possession — a  very  doubtful 
proposition — that  does  not  carry  with  it  any  right  to  a  way, 
of  necessity  or  otherwise,  over  the  plaintiffs'  land  in  order  to 
give  him  an  outlet:  Wilkes  v.  Greenway,  6  T.  L.  E.  449, 
on  appeal  from  the  decision  of  Vaughan  Williams,  J.,  re- 
ported at  p.  290  of  the  same  volume.  Vide  also  Eckroyd  v. 
Coulthard,  [1897]  2  Ch.  664. 

It  is  to  be  hoped,  however,  that  the  plaintiffs  will,  in  ac- 
cordiuice  with  their  counsePs  statement  at  the  trial,  permit 
the  defendant  to  gain  access  to  his  premises  by  the  same 
means  as  he  has  been  in  the  habit  of  doing,  while  the  station 
grounds  are  required  for  no  other  than  the  present  purposes. 

The  appeal  must  be  allowed  and  an  injunction  awarded 
to  the  plaintiffs,  and  the  coimterclaim  must  be  dismissed. 
The  whole  with  costs,  if  insisted  upon. 

Garrovv  and  Maclaren,  JJ.A.,  concurred. 

OsLER,  J. A.,  dissented,  giving  reasons  in  writing. 
▼OL.  m.  o.w.R.  NO.  4 — a. 
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January  25th,  1904. 
C.A. 

DECUE  V.  WABASH  E.  E.  CO. 

Railway — Injury  to  Passenger — Negligence  of  Servant  of  Pull- 
man Car  Company — lAdbility  of  both  Companies. 

This  action  was  brought  against  the  Wabash  Co.  and  the 
Pullman  Car  Co.,  and  was  tried  before  Street,  J.,  with 
a  jury.  Certain  questions  were  submitted  to  them,  and 
upon  their  answers  the  trial  Judge  entered  judgment  against 
both  defendants  for  $800  damages.  Both  defendants  ap- 
pealed. 

W.  E.  Eiddell,  K.C.,  for  the  Wabash  Co. 

G.  Lynch-Staunton,  K.C.,  for  the  Pullman  Co. 

J.  W.  Nesbitt,  K.C.,  and  J.  G.  Gauld,  Hamilton,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  G  arrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — The  plaintiflE  was  the  holder  of  a  ticket 
issued  by  the  Wabash  Co.  entitling  him  to  travel  as  a  first 
class  passenger  on  their  train  from  Chatham  to  Windsor. 
Among  other  cars  composing  the  train  on  which  he  purposed 
travelling  was  what  is  known  as  a  chair  car,  and  coupled  be- 
hind it  a  Pullman  car,  the  property  of  the  defendants  the 
Pullman  Car  Co.  It  was  attached  to  and  formed  part  of 
the  train  under  an  agreement  between  the  co-defendants. 
The  effect  of  the  agreement  is,  that  the  Pullman  car  was  be- 
ing used  by  the  defendants  the  Wabash  Company,  and  con- 
stituted part  of  their  train.  The  plaintiff  desired  to  take  a 
seat  or  obtain  a  place  in  the  chair  car,  and,  finding  the  vesti- 
bule doors  at  the  rear  end  closed,  he  stepped  from  the  station 
platform  to  the  front  platform  of  the  Pullman  car,  and  en- 
tered the  passage  way  leading  to  the  rear  door  of  the  chair 
•car.  While  passing  through,  he  tripped  over  a  stool  which 
i^as  lying  in  the  passage  way  and  fell  and  was  injured.  The 
stool  in  question  was  used  by  the  porter  of  the  Pullman  car, 
and  it  was  in  his  charge. 

By  their  answers  to  the  questions  submitted,  the  jury 
found  in  effect  that  it  was  a  reasonable  act  for  the  plaintiff 
to  enter  the  train  where  he  did,  having  the  intention  to  go 
first  into  the  chair  car,  that  it  was  negligence  on  the  part  of 
the  Pullman  car  porter  to  leave  the  stool  in  the  vestibule 
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where  the  plaintiff  met  with  the  accident,  and  that  the  plain- 
tiff could  not  by  the  exercise  of  reasonable  care  have  avoided 
the  accident. 

Upon  these  findings  the  plaintiff  is  entitled  to  maintain 
his  judgment  against  both  defendants.  He  was  of  course 
entitled  to  board  the  train.  He  was  also  entitled  to  enter 
the  chair  car  and  take  his  seat  there  if  he  could  obtain  one. 
There  was  no  person  to  warn  him  against  or  prevent  him 
from  using  the  steps  of  the  Pullman  car  in  order  to  gain  the 
platform  leading  to  the  door  of  the  chair  car,  and  it  appears 
that  it  is  not  an  unusual  or  infrequent  practice  on  the  part 
of  passengers  other  than  those  holding  tickets  entitling  them 
to  seats  in  the  Pullman  car. 

So  far  as  appears,  the  employees  of  neither  of  the  defen- 
dants are  instructed  to  forbid  passengers  making  such  use  of 
the  steps  of  Pullman  cars.  The  plaintiff  in  entering  the  vesti- 
bule passage  was  entitled  to  expect  from  the  railway  com- 
pany reasonable  care  in  providing  a  safe  way  for  him.  It 
was  no  concern  of  his  that  the  Pullman  car  was  not  the  pro- 
perty of  the  railway  company,  nor  that  the  porter  was  en- 
gaged by  the  Pullman  Car  Company. 

As  between  him  and  the  railway  company,  he  is  entitled 
to  regard  the  Pullman  Car  Company  and  the  persons  placed 
in  charge  of  the  car  as  the  agents  and  servants  of  the  railway 
company  and  to  look  to  the  railway  company  as  liable  to  him 
as  a  passenger  on  their  train  for  the  consequences  of  their 
negligent  acts. 

The  defendants  the  Pullman  Car  Company  are  also  re- 
sponsible for  negligence  of  their  porter  in  so  disposing  of 
the  stool  which  was  in  his  charge  as  to  lead  to  the  injury. 
It  was  in  the  course  of  his  employment  to  take  care  of  the 
stool  and  keep  it  on  board  the  train  when  not  in  use  at  sta- 
tions. In  placing  it  where  he  did,  instead  of  in  a  safe  place 
inside  the  car,  he  was  acting  negligently  but  not  outside  the 
scope  of  his  employment.  No  evidence  was  given  on  behalf 
of  the  Pullman  Company  as  to  their  instructions  to  the  porter 
with  regard  to  the  custody  and  care  of  the  stool.  No  ex- 
planation tending  to  exonerate  the  Pullman  Car  Company 
was  offered,  and  in  its  absence  there  is  nothing  to  relieve 
them  of  responsibility  for  their  servant's  act. 

The  appeal  must  be  dismissed. 
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January  26th,  1904. 
C.A. 

FRASEB  V.  ALGOMA  CENTEAL  AND  HUDSOJST  BAY 
B.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Defec- 
tive Machinery — Railway — Workmen's  Compensation  Act 
— Inspection — Evidence  for  Jury — Findings. 

Appeal  by  defendants  from  judgment  at  the  trial  before 
Street,  J.,  and  a  jury  in  favour  of  plaintiff. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

E.  E.  A.  DuVemet,  for  appellants. 

F.  Denton,  K.C.,  and  H.  L.  Dunn,  for  plaintiff. 

Garrow,  J.A. — The  plaintiff  was  at  the  time  of  the  in- 
jury complained  of  in  the  employment  of  the  defendants  as 
yard  foreman.  It  was  his  duty  jn  such  employment  to  make 
up  and  put  together  freight  cars  in  the  yard  intended  to  be 
sent  out  as  a  train,  and  while  so  employed  on  23rd  August, 
1901,  he  was  injured,  as  he  alleges,  by  the  use  of  a  defective 
coupler  attached  to  one  of  the  cars,  which  had  become  and 
remained  out  of  repair  owing  to  the  defendants*  negligence. 

The  coupler  itself  had  originally  been  of  an  approved 
kind,  but  had,  according  to  evidence  which  the  jury  believed, 
become  defective  through  the  breaking  of  a  link  in  the  chain 
by  means  of  which  a  lever  was  operated  in  effecting  the 
coupling  or  uncoupling  as  desired.  This  lever  was  operated 
from  the  side,  rendering  it  unnecessary  for  the  operator  to 
go  between  the  cars  or  otherwise  place  himself  in  a  place  of 
danger.  On  the  occasion  in  question  the  plaintiff,  finding 
the  lever  out  of  order  and  useless,  jumped  upon  a  flat  car 
immediately  in  front  of  the  car  which  he  desired  to  uncouple, 
the  engine  at  that  time  slowly  backing  down  the  siding,  lay 
down  flat,  and  in  that  position  reached  down  and  with  his 
hands  uncoupled  the  car.  The  engine  was  then  reversed, 
and,  before  the  plaintiff  had  fully  regained  an  erect  position, 
he  was,  as  he  says,  jerked  off  the  end  of  the  flat  car  and  in- 
jured. 

In  answers  to  questions  the  jury  found  that  the  defen- 
dants were  guilty  of  negligence  which  caused  the  accident, 
such  negligence  consisting  of  a  broken  link  in  the  coupler 
attachment;  that  there  was  no  proper  inspection  within  a 
reasonable  time  before  the  accident;    that  the  plaintiff  did 
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not  expose  himself  to  manifest  danger  imder  the  circum- 
stances; that  he  -was  acting  in  a  reasonable  manner  in  get- 
ting on  the  car  to  imcouple  it;  and  they  awarded  the  sum  of 
$1,000  as  damages. 

There  was  evidence  which  the  jury  evidently  believed  that 
the  link  was  broken,  and  that  from  its  appearance  it  had  been 
broken  for  some  time.  There  was  also  evidence,  not  seriously 
contradicted,  that  the  defendants  had  established  and  mainr 
tained  a  system  of  inspection,  under  which  each  car  in  the 
yard  was  inspected  once  a  day.  But,  assuming  the  existence 
of  the  broken  link,  and  that  it  was  not  a  recent  break,  as  on 
the  finding  of  the  jury  we  are,  I  think,  compelled  to  assume, 
there  was  justification  for  their  further  conclusion  that  there 
had  been  no  proper  inspection,  because  a  proper  inspection 
should  reasonably  have  discovered  the  defect  in  time  to  have 
had  it  remedied  before  the  accident.  This  apparently  brings 
the  case  within  sub-sec.  1  of  sec.  6  of  the  Workmen^s  Com- 
pensation for  Injuries  Act. 

Of  course  the  plaintifif  was  bound  to  prove  not  only  negli- 
gence on  the  part  of  the  defendants,  but  also  that  such 
negligence  caused  the  injury  complained  of,  and  the  main 
difiiculty  in  the  case,  in  my  opinion,  is  encoimtered  in  deal- 
ing with  the  second  branch  rather  than  the  first.  Proximate 
cause  is  a  question  of  fact,  and  therefore  for  the  jury  (Myers 
V.  Sault  Ste.  Marie  Paper  Co.,  3  0.  L.  R.  600),  subject  of 
course  to  this,  that  the  Court  must  first  say  whether  there 
if  any  evidence  from  which  the  jury  acting  reasonably  could 
draw  the  necessary  inference,  which,  after  all,  is  tiie  real 
question  to  be  determined  on  this  appeal. 

In  my  opinion,  after  a  careful  perusal  of  the  evidence, 
the  case  could  not  have  been  withdrawn  from  the  jury.  The 
plaintiffs  duty  was  to  uncouple  the  car.  To  do  so  safely 
the  defendants  had  supplied  defective  appliances  which  at 
the  critical  moment  were  found  not  to  work.  Without  time 
or  opportunity 'for  much  reflection,  the  plaintifif  proceeded 
to  make  the  uncoupling  in  another  and  much  less  safe  way, 
and  accoihplished  his  purpose.  To  do  so  he  climbed  upon 
the  fiat  car,  a  position  obviously  less  safe  at  least  than  his 
original  position  on  the  ground  at  the  side  of  the  car,  where 
he  could  have  operated  the  lever  but  for  the  broken  chain. 

It  is  easy  after  the  event  to  say,  and  even  prove,  that 
there  were  other  and  safer  modes  of  accomplishing  the  pur- 
pose. But  the  real  question  must  be,  as  put  by  the  learned 
Judge  to  the  jury,  did  the  plaintiff,  in  the  circumstances  in 
which  he  had  been  placed  by  the  prior  negligence  of  the  de- 
fendants, act  reasonably,  and  the  jury  have  found  that  he 
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did.  That  being  so,  it  was,  I  think,  quite  open  to  the  jury 
on  the  evidence  to  further  find,  as  they  in  eflEect  did  by  their 
answer  to  the  first  question,  that  the  defendants'  negligence 
was,  under  all  the  circumstances,  the  cause  of  all  that  fol- 
lowed. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

OsLER  and  Maclennan,  JJ.A.,  dissented,  the  former 
giving  reasons  in  writing. 

January  25th,  1904. 
C.A. 

CORK  V.  CANADA  ICE  CO. 

Negligence — Injury  to  Child — Carelessness  of  Driver  of  Wag- 
gon— Findings  of  Jury — Evidence — Resolution  of  Defen- 
dant Company's  Directors. 

Appeal  by  defendants  from  judgment  of  Britton,  J.,  in 
favour  of  plaintiffs,  upon  the  verdict  of  a  jury,  in  an  action 
for  damages  for  personal  injuries  sustained  by  the  infant 
plaintiff,  a  female  child  nearly  four  years  old,  who  was  run 
over  at  the  comer  of  Lansdowne  avenue  and  Queen  street 
west,  in  the  city  of  Toronto,  on  the  29th  October,  1901,  by 
one  of  the  hind  wheels  of  a  waggon  owned  by  defendants  and 
driven  by  their  servant.  The  jury  awarded  $500  for  the 
injuries  and  $682.28  to  the  child's  father  and  co-plaintiff, 
for  expenses  consequent  upon  the  injur}^  The  injuries  were 
serious,  and  no  question  was  raised  as  to  the  amount  of  the 
damages. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac 
lennan,  Garrow,  Maclaren,  JJ.A. 

E.  r.  B.  Johnston,  K.C.,  and  S.  W.  McKeown,  for  ap- 
pellants. 

W.  E.  Riddell,  K.C.,  and  W.  E.  Eaney,  for  plaintiff. 

Moss,  C.J.O. — Counsel  for  the  appellants  contended  that 
negligence  on  the  part  of  Gamble,  the  driver  of  the  waggon 
which  ran  over  and  seriously  injured  the  infant  plaintiff, 
was  not  established.  There  is  evidence  that  the  horses  were 
driven  around  the  comer  of  Queen  street  and  Lansdowne 
avenue  at  the  rate  of  between  5  and  6  miles  an  hour.  There 
is  also  evidence  that  they  were  being  driven  at  or  about  that 
speed  until  they  reached  the  crossing,  when  they  were 
*•  slowed  up  "  until  the  waggon  had  turned,  when  their  pace 
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was  again  quickened,  and  they  went  up  Lansdowne  avenue 
at  5  or  6  miles  an  hour.  There  is  also  evidence  that  when 
the  waggon  was  approaching  the  crossing  the  infant  plaintiflP 
was  to  be  seen  approaching  and  within  a  few  feet  of  it. 
She  was  then  in  such  a  position  that  any  one  looking  from 
the  street  to  the  sidewalk  could  have  seen  her ;  and  the  driver 
admits  that  if  she  was  running  along  the  sidewalk  so  as  to 
have  reached  the  line  of  the  comer  building  he  could  have 
seen  her  before  he  turned.  If  he  could  have  seen  her  at  that 
point  of  time,  he  could  have  seen  her  before  he  came  to  the 
crossing,  if  he  had  looked  towards  the  sidewalk.  He  says 
he  did  not  see  her,  and  that  must  have  been  either  because 
he  did  not  look  or  because  the  construction  of  the  hood  and 
side  of  the  waggon  prevented  him  from  seeing  people  on  the 
silewalk  approaching  the  crossing  in  front  of  him  at  which 
he  was  intending  to  turn.  If  the  latter  was  the  reason,  it 
was  specially  incumbent  upon  him  to  keep  a  careful  look  out 
when  he  was  nearing  the  turn.  In  any  case  it  was  his  duty 
to  drive  slowly,  cautiously,  and  carefully  at  the  crossing, 
keeping  a  watch  for  foot  passengers  and  warning  them  if 
necessary.  The  witness  Westley  says  that  the  driver  by 
turning  his  eyes  to  the  right  as  he  neared  the  crossing  could 
have  seen  the  infant  plaintiff  coming  towards  it. 

Upon  the  finding  of  the  jury  it  must  be  taken  that  he 
drove  carelessly  and  heedlessly  and  that  his  negligence  in 
this  respect  was  the  cause  of  the  injury.  And  it  cannot  be 
said  that  there  was  not  evidence  to  justify  the  verdict. 

The  defendants  complain  of  the  admission  in  evidence  of 
entries  in  the  minutes  of  a  meeting  of  the  defendants'  board 
of  directors,  made  apparently  upon  consideration  of  a  letter 
fiom  plaintiffs*  solicitors.  The  letter  was  not  stated  to  be 
without  prejudice,,  and  the  resolution,  though  repudiating 
liability,  was  not  expressed  to  be  without  prejudice.  The 
only  other  evidence  as  to  this  is,  that  the  defendants'  man- 
ager was  authorized  to  make  an  offer  to  the  adult  plaintiff 
without  prejudice,  but  the  negotiations,  if  any,  between  them 
were  not  given  in  evidence.  Nothing  was  admitted  that  ap- 
peared to  have  taken  place  between  the  parties  without  pre- 
judice. 

It  was  conceded  that  the  damages  were  reasonable,  if  the 
defendants  were  liable. 

The  appeal  is  dismissed  with  costs. 

OsLER,  J.A.,  gave  written  reasons  for  the  same  conclu- 
sion, referring  to  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.Y. 
App.  604;  Williams  v.  Eichards,  3  C.  &  K.  81;  Lahne  v. 
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Seaich,  82  X.  Y.  Supp.  67;  Shearman  and  Eedfield,  6th  ed., 
pp.  646,  646. 

IIaclennan,    Garrow,    and    Maclaren,    JJ.A.,   con- 
curred. 


January  26th,  1904. 
C.A. 

EVANS  r.  TOWN  OF  HUNTSVILLE. 

Way — Non-repair — 8rww  and  Ice  —  Injury  to  Pedestrian — 
Preponderance  of  Evidence — Condition  of  Sidewalk — Fail- 
ure to  Light  Street  of  Town — Non-feasance, 

Appeal  by  plaintiff  from  judgment  of  Brixton,  J.,  dis- 
missing action  by  a  physician  to  recover  $1,000  damages 
for  a  broken  arm  caused  by  a  fall  on  a  sidewalk  alleged  to  be 
out  of  repair  and  in  dangerous  condition  by  reason  of  snow 
and  ice. 

E.  E.  A.  DuVemet,  for  plaintiff. 

C.  E.  Hewson,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
i.ennan,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

Moss,  C.J.O. — There  is  no  question  of  law  involved  in 
this  appeal.     It  turns  wholly  on  questions  of  fact. 

The  plaintiff  alleges  defective  construction  of  the  side- 
walk or  a  want  of  repair  causing,  as  he  charges,  a  slope  in 
one  plank  from  the  north  to  the  south  and  in  the  next  from 
south  to  north  and  that  that  was  the  condition  before  the 
snow  fell  in  the  winter  of  1902-3.  There  is  considerable 
evidence  to  the  contrary  of  this,  and  the  learned  trial  Judge 
found  against  the  plaintiff's  contention. 

But,  even  if  there  was  that  condition  before  the  snow 
fell,  it  is  clear  from  the  evidence  that  it  did  not  cause  or 
lead  to  the  accident. 

The  plaintiff  attributed  his  fall  to  the  existence  of  a  hum- 
mock or  ridge  of  ice  variously  estimated  at  from  7  to  10  or 
1]  inches  in  thickness,  beginning  near  the  outer  edge  of  the 
sidewalk,  and  tapjering  down  towards  the  inner  or  north  side, 
caused,  he  said,  by  the  accumulation  of  snow  that  had  fallen 
and  been  shoved  by  the  snow  plough  used  in  clearing  the 
walks  towards  the  outer  edge  of  the  sidewalk  and  not  en- 
tirely cleared  off.  The  plaintiff's  account  is,  that  he  was 
walking  eastwards  along  the  sidewalk  on  the  night  of  the 
13th  February,  1903,  there  being  no  electric  lights  that  night. 
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when  he  struck  his  toe  against  the  hnpimock;  he  was  walk- 
ing rapidly,  and,  not  knowing  of  the  hummock,  did  not  raise 
his  foot  high  enough,  and  the  point  of  his  toe  caught  the 
hummock,  his  feet  slid  from  under  him,  and  he  fell. 

He  placed  the  himimock  very  definitely  as  on  a  line  or 
within  a  few  inches  of  a  line  at  right  angles  to  the  westerly 
wall  of  BootVs  shop.  Another  witness,  Walter  Travis,  who 
said  he  examined  the  place  next  day,  was  even  more  explicit 
as  to  the  exact  locality  of  the  hummock.  He  said  it  was  at 
the  line  of  the  comer  of  BootVs  store.  And  there  is  no 
attempt  to  place  it  elsewhere.  The  plaintiff  did  when  re- 
called make  some  disclaimer  but  gave  no  explanation,  and 
the  proper  conclusion  appears  to  be  that  it  was  either  where 
the  plaintiff  and  Travis  said  it  was  or  it  had  no  existence. 

Now  there  is  a  great  preponderance  of  testimony  against 
its  existence.     .     .     . 

And  with  regard  to  the  general  condition  of  the  sidewalk, 
both  as  respects  the  construction  and  the  condition  it  was 
kept  in  during  the  winter  and  its  state  at  or  preceding  the 
accident,  the  preponderance  of  testimony  is  in  support  of  the 
learned  Judge's  conclusions.  If  the  testimony  is  to  be  cred- 
ited, it  does  not  seem  probable  that  an  accumulation  of  snow 
and  iee,  such  as  the  plaintiff  describes,  could  have  remained 
where  it  was  said  to  have  been  without  attracting  the  atten- 
tion of  others.    .     .     . 

Neither  can  the  defendants  be  held  responsible  for  the 
accident  because  of  the  failure  of  the  electric  light  system  on 
the  night  of  the  occurrence.  At  most  it  would  be  non- 
feasance, for  which  the  defendants  are  not  liable  in  the  ab- 
sence of  statutory  provision. 

The  appeal  must  be  dismissed  with  costs. 


January  25th,  1904. 
C.A. 
ALBXANDEE  v.  MILES. 

Master  and  Servant  —  Injury  to  Servant  —  Death  —  Action 
under  Workmen's  Compensation  and  Fatal  Accidents  Acts 
— Cause  of  Death  —  Unauthorized  Misconduct  of  Fellow 
Workman — Findings  of  Jury — Irrelevancy — Negligence — 
Factories  Act. 

Appeal  by  defendant   from   judgment  of  Britton,  J., 
after  trial  with  a  jury,  awarding  the  plaintiff  $1,000  damages 
vpon  the  jury^s  answers  to  questions  submitted  to  them. 
W.  B.  Eiddell,  K.C.,  and  J.  H.  McGhie,  for  appellant. 
L.  V.  McBrady,  K.C.,  and  T.  J.  W.  O'Connor,  for  plain- 
tiff. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ  A.)  was  delivered  by 

Moss,  C.J.O. — The  plaintiff,  the  widow  and  administra- 
trix of  the  estate  of  James  Alexander,  deceased,  sues  under 
the  Fatal  Injuries  Act  to  recover  damages  for  the  death  of 
1  er  husband.  The  deceased  was  a  workman  in  the  defen- 
dants employment,  and  on  the  day  of  his  death  was  working 
in  the  defendant's  door  and  sash  factory.  His  bench  was 
on  the  first  floor  of  the  factory.  There  is  an  opening  in  the 
floor  through  which  boards  are  passed  from  the  lower  to  the 
first  floor  when  required.  The  usual  method  of  passing  the 
boards,  in  vogue  before  and  at  the  time  of  the  accident  which 
caused  the  death  of  the  plaintiff's  husband,  was,  when  a  load 
CI  considerable  number  of  boards  was  to  be  put  upstairs., 
that  a  workman  was  sent  up  to  stand  by  the  hole  and  receive 
each  board  as  it  was  handed  up  by  a  man  on  the  ground 
floor.  When  only  a  few  boards  were  to  be  put  up,  the  man 
below  pushed  a  board  up  a  short  distance  and  moved  it  about 
or  rattled  it  so  as  to  attract  the  attention  of  those  on  the  first 
floor,  when  one  of  the  men  engaged  there  would  come  forward 
and  receive  the  boards. 

These  were  perfectly  proper  and  safe  ways  of  accomplish- 
ing what  was  desired. 

What  happened  on  the  occasion  now  in  question  was,  that 
one  William  Miles,  an  employee  of  the  defendant,  engaged 
on  the  ground  floor,  finding  three  boards  standing  witb  their 
upper  ends  in  the  opening  above,  and  desiring  to  remove 
them  out  of  the  way  so  as  to  enable  him  to  pile  some  other 
boards  in  the  place  they  occupied,  pushed  one  up  a  short  dis- 
tance and  rattled  it.  His  signal  not  being  attended  to,  he 
became  impatient  and  violently  shoved  the  board  up  so  that 
it  shot  through  the  hole  and  landed  on  the  first  floor.  He 
repeated  this  with  the  second  and  third.  The  last  one  un- 
fortunately struck  the  deceased,  who  was  walking  past  the 
hole  and  caused  his  death. 

This  act  of  William  Miles  was  wholly  unauthorized  and 
opposed  to  the  usual  and  proper  course.     His  duty  was  not 
to  have  attempted  to  send  the  board  up  without  some  one 
being  there  to  receive  it,  and  he  was  not  justified  in  assum 
ing  to  throw  or  violently  shove  it  upwards  as  he  did. 

At  the  trial  it  was  contended  for  the  plaintiff  that  the 
defendant  should  have  had  some  rule  or  system  for  warning 
or  protecting  the  workmen  above  when  boards  were  to  be 
put  through  the  opening,  and  upon  that  theory  questions 
were  submitted  to  the  jury.  They  found,  first,  that  the  de- 
fendant should  have  had  a  rule  or  system  for  warning  or 
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protecting  the  workmen  above ;  second,  that  she  had  not  such 
a  rule  or  system ;  third,  that  the  system  was  not  suflBcient  in 
not  giving  proper  warning;  fourth,  that  she  did  not  make 
due  provision  for  protecting  her  workmen  from  such  an 
accident  as  happened  to  the  deceased;  fifth,  that  she  or  her 
agent  should  have  given  instructions  to  the  man  nearest  the 
hole  upstairs  to  take  up  boards ;  sixth,  that  one  Mcllroy  was 
the  person  in  the  service  of  the  defendant  who  had  super- 
intendence in  reference  to  boards  and  their  removal  to  the 
upper  floor;  and  seventh  and  eighth,  that  he  was  guilty  of 
negligence  in  not  instructing  the  man  upstairs  to  take  the 
boards  up;  and  they  awarded  $1,000  damages.  Upon  these 
answers  judgment  was  entered  for  the  plaintiff. 

The  accident  was  a  most  unfortunate  one,  but  we  are  of 
opinion  that  the  defendant  is  not  responsible. 

The  questions  and  answers  seem  to  assume  that  throwing 
or  violently  shoving  boards  through  the  opening  to  the  first 
floor  was  the  usual  or  not  an  unusual  course,  and  tmdoubtedly, 
if  that  was  the  case,  it  would  have  been  incumbent  upon  the. 
defendant  to  provide  some  rule  or  system  for  warning  or  pro- 
tecting the  workmen.  Such  a  course  as  was  adopted  by  Wil- 
liam Miles  was  highly  dangerous  and  almost  certain  to  lead 
to  accidents  of  a  more  or  less  serious  nature. 

But  not  only  was  it  not  the  usual  course,  but  it  was  wholly 
unprecedented.  It  had  never  been  known  to  have  been 
adopted  before,  and  it  was  one  that  was  altogether  unlikely 
to  have  been  sanctioned  or  allowed.  The  defendant  or 
her  superintendent  or  foreman  could  not  be  blamed  for  not 
assuming  that  any  workman  would  resort  to  such  unlikely 
and  extraordinary  measures  for  removing  boards  from  the 
lowest  floor. 

As  it  was  ordinarily  and  usually  performed,  there  could 
be  no  necessity  for  providing  for  giving  warning.  The 
accident  could  not  have  happened  but  for  the  imforeseen  and 
unauthorized  conduct  of  William  Miles,  and  it  is  difficult  to 
see  how  the  defendant  could  have  anticipated  or  been  called 
upon  to  make  provision  against  it. 

The  findings  of  negligence  on  the  part  of  Mcllroy  are 
equally  ineffective,  imless  it  was  also  found  that  he  was  aware- 
of  or  expected  some  such  conduct  on  the  part  of  men  on  the 
lower  floor. 

The  answers  to  the  5th  and  8th  questions  assume  that 
the  failure  of  a  man  on  the  first  floor  to  notice  or  respond  to 
William  Miles's  signal  justified  the  latter  in  acting  as  he  did. 
But  there  is  no  warrant  for  this  in  the  evidence,  and  it  seems 
almost  against  reason  that  it  should  be  so. 
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The  plaintiff's  case  rests,  and  must  rest,  upon  the  alleged 
-want  of  a  rule  or  system.  The  learned  Judge  ruled  that  the 
case  was  not  within  the  Factories  Act,  and  we  agree  with 
him. 

The  appeal  must  be  allowed  and  judgment  entered  below 
•dismissing  the  action. 

January  25th,  1904. 
C.A. 

BISNAW  V.  SHIELDS. 

Master  and  Servant — Injury  to  Servant — Death — Action  un- 
der Fatal  Accidents  Act — Negligence  of  Master — Defective 
System — Immunity  from  Accident  for  Long  Period, 

Appeal  by  defendant  from  judgment  of  a  Divisional  Court 
(2  0.  W.  E.  396)  reversing  the  judgment  at  the  trial  without 
a  jury  of  Meredith,  C.J.,  who  dismissed  the  action  but  as- 
sessed the  damages  at  $1,000  in  case  the  plaintiff  should  be 
held  entitled  to  recover,  which  amount  was  awarded  to  plain 
tiff  by  the  judgment  appealed  against. 

E.  E.  A.  DuVemet  and  D.  C.  Eoss,  for  appellant 

J.  B.  Clarke,  K.C.,  and  H.  A.  Stewart,  Brockville,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Garrow,  J.A. — The  plaintiff  sues  as  administratrix  of 
her  late  husband,  Joseph  Bisnaw,  who,  for  several  years  prior 
to  his  death  on  29th  July,  1902,  had  been  a  workman  in  the 
employment  of  the  defendant,  a  coal  merchant  carrying  on 
business  at  the  town  of  Brockville. 

On  the  day  of  his  death  the  deceased  was  employed  in 
unloading  coal  for  the  defendant  from  a  vessel  by  means  of 
a  permanent  derrick  owned  by  the  defendant,  by  means  of 
which  the  coal  was  hoisted  from  the  vessel  to  a  height  of 
some  50  feet,  and  there  dumped  into  a  chute,  down  which  it 
descended  usually  into  a  tram-car  which  ran  on  rails,  which 
when  filled  was  removed,  weighed,  and  then  dumped  as  re- 
<}uired,  but  it  was  not  unusual  to  dispense  with  the  tram-car, 
and  to  permit  the  coal  to  descend  directly  into  the  railway 
car  below,  in  course  of  being  loaded,  which  was  the  mode 
being  employed  when  deceased  met  with  the  accident  in  re- 
spect of  which  this  action  is  brought.  ...  It  appears 
that  the  descending  chute  is  practically  divided  in  two,  a 
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space  between  having  been  left  without  sides  to  admit  of  the 
introduction  of  the  tram-car,  which  when  in  place  filled  up 
this  otherwise  open  space. 

In  this  situation  the  tram-car  would  stand  upon  rails 
crossing  the  lower  or  second  opening  of  the  chute,  but  when 
not  in  place  the  descending  coal  would  fall  upon  each  side 
of  and  on  top  of  these  rails.  These  rails,  and  the  mouth,  as 
it  might  be  called,  of  the  lower  chute,  were  on  the  level  of  a 
platform  or  floor,  up  to  which  led  a  ladder  or  outer  stair 
from  the  ground,  the  distance  from  the  outer  edge  of  the 
mouth  of  the  lower  chute  to  the  edge  of  the  floor  next  to  the 
ladder  being  3  feet  9  inches.  Upon  this  ladder  the  deceased 
was  on  the  occasion  in  question  when  he  was  struck  on  the 
head  by  a  large  piece  of  coal  and  killed.  There  was  no  pro  • 
tection  or  barrier  between  the  chute  and  the  outer  edge  of 
the  floor  overhanging  the  ladder,  although  part  of  the  place 
was  occupied  by  studding,  between  which  were  quite  open 
spaces  large  enough  to  have  permitted  the  piece  of  coal  which 
struck  deceased  to  have  escaped. 

The  derrick  had  been  in  use  for  15  years,  and  no  similar 
accident  had  occurred,  nor  was  there  evidence  apart  from  the 
accident  that  it  was  usual  for  coal  to  escape,  although  it  ap- 
peared that  it  did  occasionally  fall  upon  the  platform  sur- 
rounding the  mouth  of  the  lower  chute. 

It  was  not  disputed  that  the  deceased  was  struck  and 
killed  by  the  piece  of  coal,  nor  that  such  coal  came  from  the 
coal  then  being  unloaded. 

The  trial  Judge  .  .  .  found  that  deceased  lost  his 
life  through  no  fault  of  his ;  that  he  was  killed  by  a  piece  of 
coal  which  fell  on  the  platform  and  thence  to  the  ground 
striking  him  in  its  descent ;  that  he  was  in  no  fault  for  using 
the  ladder  as  he  did;  and  that,  had  negligence  been  made  out, 
he  would  have  foimd  in  plaintifPs  favour;  but  he  held  that 
the  plaintiff  had  failed  to  establish  negligence  either  at  com- 
mon law  or  under  the  Workmen's  Compensation  for  Injuries 
Act,  the  evidence  shewing,  as  he  held,  that  the  derrick  was 
in  the  usual  form,  that  it  had  been  in  use  for  fifteen  years, 
and  that  during  all  that  period  no  coal  had  ever  been  Imown 
to  fall  except  in  small  particles,  evidence  which  he  said  he 
could  not  disregard,  and  upon  which  it  is  obvious  he  based  his 
judgment. 

In  the  Divisional  Couri  a  different  view  prevailed,  and  it 
was  held  that  the  plaintiff  had  established  negligence  on  the 
part  of  the  defendant,  and  was  entitled  to  recover  the  dam- 
ages assessed  at  the  trial. 

The  case  is  certainly  not  free  from  difficulties,  but  upon 
the  whole  I  agree  with  the  conclusion  reached  in  the  Divi- 
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«ional  Court.  If  the  case  had  been  tried  by  a  jury,  it  could 
not,  I  think,  have  been  properly  withdrawn  from  them,  and 
it  would  have  been  for  the  jury  to  say  whether,  under  all 
the  circumstances,  the  defendant  had  exercised  reasonable 
■care  to  provide  and  maintain  reasonably  safe  appliances  and 
methods  in  carrying  on  the  work  in  which  deceased  was  en- 
gaged. In  such  an  inquiry  the  fact  that  the  same  work  with 
the  same  appliances  had  been  carried  on  for  15  years  with- 
out accident,  while  strong,  would  certainly  not  be  conclusive 
evidence  that  the  defendant's  duty  had  been  discharged.  To 
my  mind,  and  speaking  as  a  juror,  it  seems  that  with  a  plat- 
form, level,  and  unprotected,  less  than  four  feet  wide  between 
the  mouth  of  the  chute  and  the  head  of  the  ladder,  upon 
which  platform  coal  from  time  to  time  fell,  the  danger,  not- 
withstanding the  fifteen  years'  immunity,  was  always  an  ob- 
vious one,  and  the  defect  one  which  should  have  been,  as  it 
could  very  easily  have  been,  provided  against. 

This  danger  was,  of  course,  increased  when  the  tram-car 
was  not  in  use,  for  then  the  whole  space  between  the  upper 
and  lower  chutes  was  open,  and  the  coal  descending  in  large 
quantities  from  the  very  considerable  height  above,  and  strik- 
ing the  rails  which  bisect  the  mouth  of  the  lower  chute,  would 
very  naturally  be  driven  wide,  with  the  danger  that  at  some 
time  a  piece  would  go  beyond  the  edge  of  the  narrow  plat- 
form to  the  ladder,  as  in  the  present  case. 

The  appeal  should,  I  think,  be  dismissed  with  costs. 


January  25th,  1904. 
C.A. 

Ee  publishees'  syndicate. 

Company — Windinff-up — Claim    against    Assets — Breach    of 
Contract — Dam^iges, 

Appeal  by  the  liquidator  of  the  syndicate  (a  company  in 
liquidation)  from  order  of  Falconbridge,  C.J.,  1  0.  W. 
E.  725,  allowing  the  appeal  of  W.  J.  Greig  and  E.  J.  Parke 
from  the  certificate  of  an  OflScial  Eeferee. 

C.  D.  Scott,  for  appellant. 
E.  McKay,  for  respondents. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Maclaren,  JJ.A.)  was  delivered  by 

Osler,  J.A. — .  .  .  I  am  of  opinion  that  the  appeal 
«hould  be  allowed  and  the  judgment  of  the  OflBcial  Eeferee 
restored. 
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The  contract  of  the  subscribers  with  the  syndicate  is  one 
purely  personal  to  the  respective  respondents,  and  so  many 
elements  of  uncertainty  enter  into  the  consideration  of  what 
loss  or  Samage  they  may  sustain  in  the  future  by  reason  of 
the  termination  of  their  contract,  three  years  before  the  ex- 
piration of  its  term,  that  such  loss  or  damage  becomes  of  an 
entirely  speculative  or  conjectural  character.  What  the  re- 
spondents' capacity  or  desire  to  purchase  might  continue  to 
be;  what  prices  the  syndicate  might  quote  in  its  current  cata- 
logues or  bulletins;  what  might  be  the  lowest  possible  price 
al  which  they  could  buy  for  the  subscriber  books  not  quoted 
in  their  catalogues;  are  all  matters  on  which  the  subscribers' 
possible  loss  depends,  and  these  are  of  the  utmost  uncertainty, 
and  all,  as  it  appears  to  me,  not  capable  of  being  established 
for  the  purpose  of  founding  an  estimate  of  damage.  .  .  . 
I  think  the  Official  Referee  cannot  be  said  to  have  been  wrong 
in  holding  that  the  respondents  were  entitled  to  no  more  than 
nominal  damages.  It  was  suggested  that  they  should  at  least 
l>e  allowed  a  sum  equal  to  the  assumed  unearned  proportion 
of  the  subscription  fee — $6  in  each  case.  There  is,  however, 
nothing  which  would  warrant  us  in  holding  that  the  con- 
sideration for  the  contract  is  severable.  See  Village  of  Brigh- 
ton V.  Auston,  19  A.  R.  305. 

The  appeal  must  be  allowed,  but  on  the  terms  mentioned 
in  the  order  giving  leave  to  appeal,  of  the  appellant  paying 
the  respondents'  costs  of  the  appeal  as  between  party  and 
party  and  the  other  costs  mentioned  in  that  order. 

January  25th,  1904. 
C.A. 

BTJEEELL  v.  LOTT. 

Easement — Right  of  Way — Repairs — Dominant  and  Servient 
Tenements — Water — Right  to  Flow  of — Injunction — In- 
fant— Guardian — Authority. 

Appeal  by  defendants  from  judgment  of  MacMahon, 
tT.  (1  0.  W.  R.  181)  in  favour  of  plaintiff  in  an  action  for  a 
declaration  that  defendant  was  not  entitled  to  a  right  of  way 
over  plaintiff's  premises,  or  to  maintain  on  plaintiff's  pre- 
mises a  certain  pier,  and  for  an  injunction  restraining  de- 
fendant from  trespassing,  and  also  for  a  declaration  that 
plaintiff  was  entitled,  in  connexion  with  his  foundry  business 
at  the  cit}'  of  Belleville,  to  take  and  discharge  into  the  tail- 
race  under  defendant's  mill  one-third  of  the  water  of  the 
river  Moira,  and  for  an  injunction  restraining  defendant 
from  obstructing  the  tail-race. 
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E.  D.  Armour,  K.C.,  and  E.  G.  Porter,  Belleville,  for  ap- 
pellants. 

A.  B.  Aylesworth,  K.C.,  and  W.  N.  Ferguson,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclarex,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — This  appeal  resolves  itself  into  two 
branches :  first,  as  to  the  structure  called  the  north  pier  and 
the  rights  of  the  parties  in  relation  to  it;  and  secondly,  as 
to  the  rights  of  the  parties  in  respect  of  the  use  of  the  waters 
of  the  Moira  from  the  dam  on  the  premises  in  question,  and 
the  right  of  discharge  of  the  waste  water. 

The  solution  of  the  first  question  depends  on  the  facts 
of  the  case  as  shewn  in  evidence.  The  defendant  bases  his 
claim  in  respect  of  the  north  pier  upon  two  grounds.  He 
alleges  that  the  structure  called  the  north  pier,  which  was 
almost  entirely  swept  away  in  the  spring  of  1901,  or  a  struc- 
ture of  the  same  character  and  substantially  of  the  same 
dimensions,  was  in  existence  at  the  time  of  the  death  of 
Ellis  Burrell,  the  plaintiffs  father,  and  was  constructed  as 
part  of  the  forebay  for  the  mutual  protection  and  benefit  of 
the  plaintifPs  and  defendant's  properties.  In  the  second 
place,  and  in  the  alternative,  he  claims  that  the  plaintiff  after 
his  father's  death  joined  with  the  defendant  in  reconstruct- 
ing and  repairing  the  pier  as  part  of  the  forebay  for  their 
mutual  benefit  and  advantage.  The  last  ground  was  not 
distinctly  set  up  before  the  trial,  but  application  was  made 
to  the  trial  Judge  for  leave  to  amend  the  defence,  and  it  was 
renewed  on  the  argument  of  the  appeal. 

The  plaintiff,  on  the  other  hand,  says  that  at  the  time  of 
bis  father's  death  there  was  no  such  structure  as  the  defend- 
ant claims,  nothing  but  a  small  cribwork  projection  which 
the  defendant,  without  any  license  or  authority,  extended  to 
its  recent  dimensions  in  the  year  1887.     .     .     . 

It  is  manifest,  indeed  it  is  conceded  by  the  defence,  that 
unless  one  or  the  other  of  the  two  grounds  put  forward  on 
behalf  of  the  defendant  is  sustained  by  the  evidence,  the  de- 
fendant was  guilty  of  wrongful  acts  towards  the  plaintiff, 
j?nd  the  claims  he  asserted  in  his  evidence  at  the  trial  are 
without  foundation. 

Upon  a  careful  perusal  and  consideration  of  the  evidence 
I  am  of  opinion  that  the  learned  trial  Judge  reached  the 
proper  conclusion.     .     .     . 

The  plaintiff  says  that  he  accompanied  his  guardian,  Mr. 
Clarence  Bogart,  to  the  property  and  there  met  and  conversed 
with  the  defendant.     At  that  time  there  was  a  pier  out  in 
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the  river  which  had  been  upset  and  the  top  carried  off.  The 
defendant  suggested  that  it  would  be  better  for  the  protection 
of  the  property  if  it  ran  out  in  the  river  from  the  firestand, 
in  effect  to  turn  the  pier  around  and  attach  it  to  the  fire- 
stand.  The  plaintiff  expressed  the  opinion  that  on  account 
of  his  father  always  having  it  the  other  way  he  thought  that 
Tjonld  be  the  proper  way,  but  he  would  leave  it  to  Mr.  Bogart, 
his  guardian.  The  next  time  the  plaintiff  saw  the  property 
the  firestand  had  been  extended  out.  At  the  time  of  the  in- 
terview it  only  went  out  about  one-quarter  the  length  it  was 
when  he  next  saw  it.  In  this  the  plaintiff  is  corroborated  by 
a  number  of  other  witnesses  who  swear  that  the  firestand  was 
not  extended  until  after  Ellis  BurrelPs  death.  Witnesses  for 
the  defence  state  their  recollection  to  be  that  no  extension  was 
made  after  BurrelPs  death,  but  they  are  not  in  accord  in  this. 
The  defendants  memory  is  not  altogether  to  be  relied  upon. 
It  is  shewn  to  be  defective  in  several  respects.  He  is  unable 
to  remember  any  pier  such  as  Sierichs  speaks  of,  or  the  pier 
that  McTTellis  speaks  of.  He  has  no  memory  of  the  inter- 
view with  the  plaintiff  in  1887.  He  says  he  has  no  recollec- 
tion of  it,  and  in  that  case  it  is  to  be  considered  that  he  has 
forgotten  it :  Lane  v.  Jackson,  20  Beav.  at  p.  539 ;  Wright  v. 
Rankin,  18  6r.  at  p.  629.  Where  a  failure  of  memory  in 
material  respects  is  apparent,  his  testimony  with  regard  to 
other  matters  must  be  received  with  caution.  And  in  the 
face  of  the  large  body  of  testimony  opposed  to  it,  credence 
cannot  be  given  to  his  statement  as  to  the  time  when  the  fire- 
stand was  extended  to  its  present  dimensions.  Even  if  I  con- 
sidered the  question  more  doubtful  on  the  testimony,  I  would 
still  be  of  opinion  to  aflSrm  the  trial  Judge's  finding.  He 
saw  and  heard  the  witnesses,  and,  besides,  he  had  the  ad- 
vantage of  a  view  of  the  premises,  and  was,  therefore,  in  a 
much  better  position  to  judge  of  and  appreciate  the  testimony 
than  an  appellate  court  can  possibly  be. 

Then  the  defendant  has  failed  to  establish  any  agreement 
binding  on  the  plaintiff  for  the  extension  of  the  pier  to  be 
retained  for  all  time  in  its  present  position.  It  is  to  be  re- 
membered that  in  1887  the  plaintiff  was  in  law  an  infant  and 
incapable  of  making  any  such  bargain.  And  the  defendant 
has  even  not  proved  an  agreement  by  the  plaintiff's  guardian, 
even  if  it  was  competent  for  him  to  agree  to  the  imposition  . 
of  such  a  burden  upon  the  plaintiffs  property.  The  effect 
of  the  agreement  as  contended  for  by  the  defendant  is  that 
the  plaintiff  is  bound  to  continue  the  pier  as  it  was  con- 
structed in  1887.  and  to  allow  the  defendant  to  enter  upon 

yoh.  ixz.  o.w.B.  NO.  4-^&. 
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his  property  with  men  and  horses  and  waggons  for  the  pur- 
pose of  repairing  it,  and  to  keep  open  for  all  time  a  way  to 
it  through  his  property  for  the  use  of  the  proprietor  of  the 
defendants  property.  The  defendant  produces  an  accoimt 
of  rents  in  the  handwriting  of  the  plaintiff's  guardian,  shew^ 
ing  a  balance  due  to  him  by  the  defendant  of  $412.25.  To 
this  there  is  pinned  an  account  said  to  be  in  the  handwriting 
of  the  defendant's  bookkeeper,  shewing  items  of  expenditure 
of  $248.08,  and  at  the  foot  of  the  account  of  rents  there  is 
a  pencil  deduction  of  $288.08,  and  in  the  margin  some  pen- 
cilled items  amounting  to  this  sum.  These  figures  are  not  in 
the  handwriting  of  the  guardian.  The  defendant  says  that 
some  of  these  items  are  in  respect  of  outlay  upon  the  exten- 
sion of  the  pier,  and  that  he  charged  the  guardian  with  one- 
half  of  the  expenditure  and  was  allowed  it  on  the  rent.  The 
learned  trial  Judge  did  not  accept  these  statements,  but, 
even  if  the  credit  was  allowed  as  stated,  that  does  not  prove 
an  agreement  such  as  the  defendant  sets  up.  The  onus  was 
upon  him  to  prove  not  only  an  agreement  in  fact  but  also 
that  it  was  one  which  the  guardian  was  competent  to  enter 
into  so  as  to  bind  the  plaintiff.  The  defendant  has  not  shewn 
in  what  manner  or  under  what  authority  Mr.  Clarence  Bo- 
gart  was  appointed  guardian.  A  reference  to  Ellis  Burrell's 
will  shews  that  he  appointed  his  wife  the  guardian.  For  all 
that  appears  Mr.  Bogart  was  acting  without  any  formal  au- 
thority, but,  if  it  is  so  to  be  assumed  that  the  appointment 
was  by  the  Surrogate  Court  under  R.  S.  0.  1877  ch.  132,  he 
was  only  invested  with  limited  powers.  He  had  the  charge  and 
mianagement  of  the  estate,  but  this  did  not  enable  him  to  make 
a  lease  for  a  term  beyond  his  ward's  minority.  See  Clarke 
V.  Macdonnell,  20  0.  E.  564.  Much  less  had  he  power  to 
impose  an  onerous  burden  on  his  ward's  estate  in  perpetuity. 

As  to  the  other  branch:  the  respective  properties  are  held 
subject  to  the  provisions  of  Ellis  Burrell's  will.  As  regards 
ihe  plaintiff's  propert}^  there  is  a  devise  in  fee  simple  of  the 
lands  with  the  right  to  the  use  of  a  lane  to  the  west  in  common 
-svith  the  owners  of  the  defendant's  property,  and  also  the 
right  to  use  the  waters  of  the  river  to  the  extent  of  one- 
third  thereof  flowing  to  the  south  side  of  the  said  river,  and 
to  discharge  the  waste  water  into  the  river  at  the  most  con- 
veninent  point  therefor,  and,  subject  to  the  charge  of  keep- 
ing the  south  half  of  the  mill  dam  in  order,  to  the  extent  of 
one-third  the  expense  thereof,  with  the  right  of  entry  at  all 
times  to  repair  and  view  state  of  repair. 

The  defendant's  property  is  then  devised  to  the  executors 
in  trust  to  sell,  with  liberty  to  sell  it  along  with  other  parcels 
to  the  testator's  son-in-law  Joseph  W.  Campion  for  $20,000, 
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and  in  the  event  of  his  electing  to  purchase,  the  trustees  are 
directed  to  convey  the  lands  to  him  in  fee,  "having  regard 
to  this  my  will  respecting  the  property  to  the  east  and  the 
brick  oflSce  devised  to  Harry  Stephen  Burrell  and  his  rights 
of  water  and  way/*  From  this  it  is  to  be  gathered  that  the 
testator  intended  to  impose  upon  the  defendant's  property 
such  servitude  as  was  reasonably  necessary  to  enable  the 
plaintiff  and  those  claiming  under  him  to  make  full  use  of 
the  way  and  water  privileges  devised  to  him. 

TJp  to  the  time  of  the  will  taking  effect  the  properties 
were  owned  by  the  same  proprietor.  The  tail-race  had  been 
constructed  for  the  joint  purposes  of  the  wheels  which  he  had 
placed  in  the  premises.  When  by  the  devises  he  separated 
the  premises,  he  certainly^contemplated  that  the  owner  of 
the  part  devised  to  his  trustees  for  sale  should  not  hold  it 
free  from  the  quasi-servitude  it  was  under.  On  the  contrary, 
the  language  of  the  will  indicates  an  intention  that  if  either 
property  was  to  be  further  onerated  it  was  that  devised  for 
sale.     .     .     . 

The  diflSculty  that  has  arisen  has  been  created  by  the  al- 
terations and  changes  made  by  the  defendant.  These  changes 
and  their  effect  are  fully  set  forth  by  the  learned  trial  Judge, 
and  without  going  through  the  evidence  in  detail  it  is  suIB- 
cient  to  say  that  it  supports  his  conclusion.     .     .    . 

The  effect  upon  the  plaintiff  is  to  diminish  the  power  and 
consequent  usefulness  of  his  wheel,  and  to  render  his  pro- 
perty less  valuable  to  him,  and  he  is  entitled  to  have  the  de- 
fendant enjoined  from  continuing  the  obstruction. 

The  4th  paragraph  of  the  judgment  as  issued  seems  to 
go  further  than  is  warranted.  The  injunction  should  be  to 
restrain  the  defendant,  his  servants,  workmen,  and  agents, 
liom  continuing  to  operate  or  use  his  water  wheel  and  the 
machinery  connected  therewith  so  as  to  prevent  or  obstruct  the 
free  discharge  through  the  raceway  in  the  defendants  pre- 
mises of  the  waste  water  from  the  plaintiff's  water  wheel,  and 
there  should  be  no  direct  order  for  the  removal  of  obstmc- 
tons.  The  form  of  the  injunction  may  be  spoken  to  if  diffi- 
culty arises  in  settling  its  terms. 

With  this  variation  the  appeal  should  be  dismissed  with 
costs. 
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January  25th,  1904. 
C.A. 

HOGO  V.  TOWNSHIP  OF  BEOOKE. 

Way — Non-repair — Injury  to  Person — Proximate  Cause — 
Accumulation  of  Snow — Responsibility  of  Township  Cor- 
poration— Notice — Pathmuster — Statute  Labour. 

Appeal  by  defendants  from  judgment  of  a  Divisional 
Court  (2  0.  W.  R.  139)  reversing  judgment  of  Falcon- 
PRiDGE,  C.J.  (1  0.  W.  R.  568),  and  finding  in  favour  of 
plaintiff  for  $600  damages  in  an  action  for  non-repair  of  a 
highway  by  the  accumulation  of  snow,  whereby  plaintiff  was 
injured. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
KAN,  Garrow,  J  J.  a.,  and  Britton,  J. 

O.  F.  Shepley,  K.C.,  and  J.  Cowan,  K.C.,  for  appellants. 

T.  G.  Meredith,  K.C.,  for  plaintiff. 

Garrow%  J.A. — .  .  .  The  question  really  is,  what  was 
it  reasonable  under  all  the  circumstances  of  the  case  for  the 
defendants  to  do?  The  local  pathmaster  resided  in  the  im- 
mediate neighbourhood,  and  was  fully  aware  of  the  condition 
of  this  highway.  Other  pathmasters  had  called  out  assistance 
and  had  had  other  snow  drifts  upon  the  highways  in  the  town- 
ship cut  through.  This  pathmaster  did  nothing.  The  town- 
ship by-law  authorized  him  to  call  out  those  liable  to  do 
statute  labour  to  remove  an  obstruction  caused  by  snow.  His 
attention  had  been  sufficiently  called  to  this  particular  road 
by  one  of  the  township  councillors  a  short  time  before  the 
accident.  He  knew,  and  it  was  general  knowledge,  that  the 
place  was  one  where  a  snow  drift  usually  formed  in  winter. 
He  also  knew,  and  this  too  was  general  knowledge,  that  the 
centre  of  the  road  was  completely  blocked  up,  and  had  been 
blocked  for  many  weeks,  and  that  the  temporary  and  more  or 
less  inconvenient,  if  not  dangerous,  side  track  was  being  used. 
He  must  have  known,  what  was  obvious,  that  the  severe  thaw 
which  had  set  in  would  quickly  impair  and  render  still  more 
dangerous  this  side  path  or  track  which  had  a  narrow,  un- 
even, and  uncertain?  bottom,  only  in  any  sense  safe  while  the 
covering  of  snow  remained  firm  above  it,  and  yet  nothing 
vas  done  to  make  a  safe  way  for  the  public.  There  had  been 
no  storm  or  drifting  after  the  18th  of  the  month.  The  thaw 
began  on  the  23rd.  When  it  had  proceeded  sufficiently  far 
tc  melt  the  snow  on  the  side  track,  thereby  rendering  it  un- 
safe and  in  effect  impassable,  with  the  centre  of  the  road  still 
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blocked  by  the  heavy  snow  drift,  there  remained  in  that  case 
DO  open  or  safe  highway  whatever  for  the  use  of  the  public. 
That  being  the  case,  it  appears  to  me  that  the  proper  conclu- 
sion is,  that  it  was  the  defendants^  duty,  through  the  local 
pathmaster  or  otherwise,  to  have  opened  up  a  way  through 
the  drift,  not  necessarily  down  to  the  gravel  underneath,  but 
at  all  events  sufficient  to  enable  vehicles  such  as  the  waggon 
in  which  the  plaintiff  was  travelling,  to  have  passed  in  safety 
along  this  highway.  In  the  case  of  Caswell  v.  Saint  Mary^s 
Road  Co.,  28  TJ.  C.  R.  247,  it  was  held,  as  far  back  as  the 
year  1869,  that  while  it  would  be  unreasonable  to  hold  the 
defendants  bound  to  remove  all  the  snow  from  a  highway,  it 
was  not  unreasonable  to  insist  upon  such  removal  where  the 
obstruction  was  local  and  could  be  removed  at  a  reasonable 
expense.  ...  It  is  shewn  that  the  snow  could  have  been 
removed  for  from  $6  to  $25,  so  that  the  expense  involved  was 
not  unreasonable.  Nor  is  it,  in  my  opinion,  an  answer  to  say 
that  there  were  other  highways  in  the  township  iii  the  same 
condition,  that  is,  with  snow  drifts  requiring  to  be  shovelled 
cut.  NTo  doubt  that  is  a  circumstance  to  be  considered,  but 
it  is  not  shewn  that  in  the  case  of  the  other  snow  drifts  the 
substituted  waj,  if  there  was  one,  was  unsafe  or  unlikely  to 
become  unsafe  by  the  thaw ;  or  how  otherwise  the  exact  situa- 
tion as  to  these  drifts  was  at  the  time  of  the  defendants^ 
neglect  in  the  particular  case  under  consideration.  Repair  or 
the  want  of  it  is,  of  course,  a  relative  term,  to  be  determined 
by  a  consideration  of  all  the  surrounding  circumstances, 
including  the  extent  of  the  defect  and  the  means  available 
for  making  the  necessary  repairs.  A  highway  may  become 
absolutely  impassable  for  a  time  by  the  fall  or  drift  of  large 
quantities  of  snow,  and  yet  there  would  be  no  legal  imputa- 
tion of  negligence  to  the  municipal  corporation.  But  where 
the  barrier  of  snow  is  local,  as  in  the  present  case,  especially 
at  a  place  known  to  be  usually  drifted,  the  corporation  muBt, 
I  think,  at  the  peril  of  a  charge  of  negligence,  use  the  means 
at  its  command  to  supply  that  which  the  travelling  public  is 
entitied  to  demand,  namely,  an  open  and  reasonably  safe 
highway.  Here  it  is  not  too  much  to  say  that  half  a  dozen 
neighbours,  applying  under  the  direction  of  the  pathmaster 
one  or  two  days^  statute  labour  each,  under  the  township  by- 
law, would  have  made  a  safe  and  sufficient  track  through  the 
drift,  and  so  probably  have  spared  to  the  plaintiff  his  painful 
accident,  and  to  the  defendants  the  heavy  expense  to  which 
they  have  been  put  by  this  litigation. 

Nor  is  it  entirely  beside  the  question  to  note  that,  in  addi- 
tion to  the  power  to  employ  statute  labour  in  the  removal  of 
an  obstruction  caused  by  snow,  conferred  by  R.  S.  0.  1897 
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ch.  223^  sec.  537^  sub-sec.  Z,  the  defendants  have  aisp  power 
under  R.  S.  0.  ch.  240,  as  a  preventive,  to  compel  the  re- 
moval of  fences,  the  usual  cause  of  local  drifts  such  as  the 
one  in  question;  a  statutory  provision  which  could,  I  think, 
be  made  of  great  usefulness  in  protecting  country  highways 
from  snow  drifts,  to  the  great  comfort  and  advantage  of  every 
one  using  them,  but  which  is  not,  I  think,  invoked  as  often 
as  it  should  be,  probably  because  it  involves  the  payment  of 
compensation.  Neither  of  these  powers  existed  when  the 
Caswell  case  was  determined  in  1869,  and  yet  the  defendants 
were  held  liable,  the  Act  respecting  snow  fences  having  been 
first  passed  in  1881  (44  Vict  cih.  26),  and  the  power  to  use 
statute  labour  for  the  removal  of  snow  given  in  1885  by  48 
Vict  ch.  39,  sec  20. 

Power  in  the  case  of  public  bodies  has  frequently  been 
held  to  involve  the  duty  of  using  it  when  necessary  in  the 
interest  of  the  public :  see  Julius  v.  Bishop  of  Oxford,  5  App. 
Cas.  214.  And,  without  determining  that  the  defendants 
were  legally  bound  to  use  these  powers  or  either  of  them,  it  is 
entirely  proper  to  refer  to  them  in  considering  whether,  under 
all  the  circumstances  of  the  case,  the  defendants  have  acted 
reasonably  in  their  utter  inaction  in  the  premises  under  con- 
sideration. 

Mr.  Shepley,  for  the  defendants,  also  argued  that  want 
of  repair  only  began  on  the  23rd  with  the  thaw,  and  that  the 
defendants  had  no  notice  of  want  of  repair ;  and,  in  any  event, 
Eo  reasonable  time  to  repair,  if  notice  is  to  be  imputed.  In 
my  opinion,  notice  is  to  be  imputed  to  the  defendants  of  all 
the  circumstances.  The  obstruction,  and  use  of  the  side 
track,  had  continued  for  several  weeks.  The  thaw  was  vis- 
ible, known  to  everyone,  and  its  speedy  efifect  upon  the  side 
track  should  have  been,  if  it  was  not,  appreciated  by  the  town- 
ship and  its  oflBcers,  and  prompt  action  taken  to  obviate  such 
effect.  The  pathmaster  resided  within  a  mile  away,  and  knew 
all  the  circumstances ;  and,  in  my  opinion,  plenty  of  time  had 
elapsed  to  have  enabled  the  necessary  repairs  to  have  been 
made  if  the  defendants  had  been  at  all  alive  to  their  duty. 

Another  argument  addressed  to  us  was  that  the  want  of 
repair,  if  any,  was  not  the  proximate  cause  of  the  plaintiflPs 
injury;  but  I  think  it  was:  see  McKelvin  v.  City  of  London, 
22  0.  R.  70. 

The  appeal  must  be  dismissed  with  costs. 

Moss,  C.J.O.,  OsLER,  J.A.,  and  Britton,  J.,  concurred. 

Maclennan,  J.A.,  dissented. 
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January  25tH,  1904. 
C.A. 

LONDON  STREET  R.  W.  CO.  v.  CITY  OF  LONDON. 

Street  Railways — Extension  of  Lines — Municipal  By-laws — 
— Va  lidity — Mandatory  Order — Injunction  —  Estoppel — 
Resolution. 

Appeal  by  plaintiffs  and  cross-appeal  by  defendants  fram 
the  judgment  of  MacMahon,  J.,  2  0.  W.  E.  44. 

The  action  and  appeal  related  to  four  by-laws  of  the  city 
of  London  concerning  the  street  railway,  and  the  rights  of 
the  parties  depended  upon  59  Vict.  ch.  105  (0.),  which  vali- 
dated a  by-law  of  the  city  passed  on  the  21st  May,  1895,  and 
an  agreement  made  between  the  city  and  the  railway  company 
of  6th  June,  1895. 

The  first  by-law  was  No.  2083,  which  purported  to  au- 
thorize the  company,  at  their  request,  to  make  certain  exten- 
sions of  their  lines  on  the  streets  of  the  city  to  be  commenced 
and  completed  within  a  limited  time  after  the  passing  of  the 
by-law.  This  by-law  was  read  three  times  on  the  21st  Jan- 
nary,  1902,  was  signed  by  the  clerk  and  sealed  with  the  cor- 
porate seal,  but  was  never  signed  by  the  mayor,  as  required 
by  sec.  333  of  the  Municipal  Act.  A  resolution  purporting 
to  authorize  the  same  works  had  been  passed  by  the  council 
on  the  29th  April.  The  mayor  refused  to  sign  the  by-law, 
and  on  the  21st  July  afterwards  a  motion  to  pass  the  by-law 
again  was  voted  down  by  a  majority  of  eight  to  one.  Before 
the  by-law  had  been  brought  up  for  its  reading  on  21st  June 
the  company  had  incurred  expense  and  done  work  towards 
the  construction  of  the  extensions  purporting  to  be  authorized 
by  the  resolution  of  the  29th  April. 

The  relief  sought  in  respect  of  this  by-law  No.  2083  was 
that  the  mayor  might  be  compelled  to  sign  it,  and  that  the 
city  corporation  might  be  compelled  to  accept  from  the  com- 
pany the  agreement  on  their  part  to  fulfil  the  terms  of  the 
by-law  provided  for  by  the  12th  paragraph  thereof. 

The  other  by-laws  were  2099,  2100,  and  2101,  passed  by 
the  council  on  the  21st  July,  1902.  The  first  prescribed  the 
routes  along  which  the  cars  of  the  company  should  be  run  on 
their  tracks  within  the  city.  The  second  prescribed  the 
speed  and  the  intervals  between  cars  to  be  observed  by  the 
company.  The  third  called  for  the  construction  of  certain 
new  lines  and  the  extension  of  certain  of  the  existing  lines 
within  the  city.  These  three  by-laws  were  passed  in  the 
exercise  by  the  city  of  powers  and  authority  claimed  to  be 
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conferred  by  the  Act  already  mentioned  and  the  by-law  and 
agreement  thereby  validated* 

The  relief  sought  by  the  company  in  respect  of  these  three 
by-laws  was  a  declaration  that  they  were  invalid  and  an  in- 
junction to  restrain  their  enforcement. 

MacMahon,  J.,  declared  by-law  No.  2101  to  be  invalid 
and  void  as  calling  for  the  construction  of  a  greater  mileage 
of  new  track  that  the  city  were  entitled  to.  He  also  held  by- 
law No.  2083  not  to  be  binding  on  the  city,  and  rejected  the 
claim  for  relief  of  the  company  in  respect  thereof,  and  fur- 
ther ordered  the  restoration  of  the  tracks  to  their  original 
condition  in  which  they  were  before  action  taken  pursuant 
to  the  resolution  of  29th  April  and  the  alleged  by-law  2083. 
He  declared  by-laws  2099  and  2100  to  be  valid,  and  ordered 
compliance  therewith  by  the  company. 

The  appeal  and  cross-appeal  were  heard  by  Moss,  C.J.O., 
OsLER,  Maclennan,  Garrow,  Maclaren,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  C.  H.  Ivey,  London,  for  plain- 
tiffs. 

T.  G.  Meredith,  K.C.,  and  E.  Taylor,  London,  for  de- 
fendants. 

Maclennan,  J.A. — .  .  .  The  compan/s  appeal  de- 
pends on  whether  by-law  No.  2083  is  valid,  or  whether  the 
city  corporation  are  compelled  to  complete  it  by  procuring 
the  signature  of  the  mayor  to  be  aflBxed  to  it,  or  whether  the 
city  are  estopped  from  disputing  its  validity  or  the  validity 
of  the  preliminary  resolution  of  29th  April,  1902.  .  .  . 
The  company  took  the  risk  of  a  by-law  being  passed  and  an 
agreement  being  prepared  and  signed  for  carrying  it  into 
effect.  They  were  not  misled  in  any  way.  They  knew  that 
a  by-law  was  required,  and  that  without  that  anything  they 
clid  was  wholly  unauthorized.  The  by-law  contains  a  stipu- 
lation, paragraph  12,  that  the  powers  and  privileges  thereby 
granted  should  not  take  effect  or  be  binding  on  the  corpora- 
tion unless  and  until  formally  accepted  by  the  company 
within  four  weeks  after  its  passing  by  an  agreement  which 
should  legally  bind  the  company  to  observe  its  tenns.  And 
the  resolution  also  on  which  the  company  relies  in  terms 
contemplated  the  preparation  and  execution  of  an  agree- 
ment, but  no  agreement  was  ever  prepared  in  pursuance 
cither  of  the  by-law  or  the  resolution.  For  these  reasons, 
and  for  the  reasons  given  by  the  learned  Judge,  which  1 
adopt,  I  am  of  opinion  that  the  by-law  is  invalid,  and  that 
the  city  are  not  estopped  from  setting  up  its  invalidity. 
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The  determination  of  tlie  invalidity  of  by-law  2083  dis- 
poses of  the  company's  appeal  in  respect  of  by-l&ws  2099  and 
2100.    •    .    . 

It  was  argued  for  the  company  that^  even  assuming  the 
validity  of  these  by-laws,  the  Court  could  not  award  a  man- 
damus or  mandatory  injunction  for  their  enforcement,  citing 
City  of  Kingston  v.  Kingston,  etc..  Electric  R.  W.  Co.,  25 
A.  E.  462.  That  objection,  however,  is  answered  by  the  pro- 
visions of  sec.  3  of  59  Vict.  ch.  105  (0.),  which  authorizes 
the  High  Court  in  an  action  b}*  the  city  to  enforce  by  in- 
junction or  otherwise  the  performance  by  the  company  of 
all  provisions  of  the  by-law  916  in  which  the  residents  of 
the  city  or  the  corporation  are  interested.  The  by-laws  in 
question  were  passeid  in  pursuance  and  under  the  authority 
of  that  original  by-law,  and  I  think  that  observance  of  their 
provisions  may  be  enforced  as  provided  by  the  Act. 

The  appeal  of  the  company  should  be  dismissed  with  costs. 

OsLER,  J.A. — I  agree  with  the  judgment  of  my  brother 
Madennan  so  far  as  it  afl&rms  the  judgment  of  MacMahon, 
J.,  and  dismisses  plaintifiFs  appeal  in  respect  of  by-laws 
2099  and  2100  and  their  claim  for  a  mandamus  to  compel 
the  mayor  to  sign  by-law  2083.  ...  I  do  not,  however, 
agree  that  any  mandatory  order  should  have  been  made  com- 
pelling the  company  to  run  their  cars  in  accordance  with 
the  provisions  of  by-laws  2099  and  2100.  The  time  is  not 
ripe  for  such  an  order.  The  validity  of  the  by-laws  has  been 
in  question  and  in  litigation  from  the  time  of  their  .passage. 
Now  that  their  validity  has  been  aflBrmed,  it  is  not  to  be  as- 
sumed that  the  company  will  decline  to  comply  with  them, 
and  it  will  be  time  enough  to  determine  what  remedies  are 
open  to  the  municipality  when  they  establish  a  case  of  dis- 
obedience. 

As  regards  the  cross-appeal  of  the  city,  I  am  of  opinion 
that  this  should  also  be  dismissed.  I  agree  in  the  result  of 
the  judgment  at  the  trial  holding  that  by-law  N"o.  2101  is 
invalid.  The  question  is  not  free  from  difficulty,  but  I  am 
of  opinion  that  an  admissible  and  reasonable  construction  of 
the  various  clauses  of  defendants^  by-law  No.  916  .  .  . 
is  that  the  city  can  demand  the  construction  of  an  extension 
of  the  line  only  in  respect  of  each  rise  of  2,000  in  the  popula- 
tion over  35,000.  They  may  demand  less  than  a  mile  for  the 
2,000,  but  between  that  and  4,000  they  can  demand  nothing. 
.  .  .  I  do  not  agree  with  plaintiffs'  contention  that  when 
the  population  was  raised  by  the  absorption  of  the  munici- 
pality of  London  West  the  track  mileage  in  that  district  was 
to  be  treated  for  the  purposes  of  by-law  916  as  extension 
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quoad  the  increased  population.  It  is  the  increase  of  the 
population  of  the  city,  no  matter  how  its  borders  may  have 
been  extended,  which  gives  the  council  the  right  under  the 
prescribed  conditions  to  require  the  extension  of  the  then 
existing  track  mileage,  whatever  that  may  be. 

The  appeal  and  cross-appeal  should  be  dismissed  with 
costs. 

Moss,  C.J.O.,  Qarrow  and  Maclaren,  JJ.A.,  agreed 
with  the  judgment  of  Osler,  J.A. 

Maclennan,  J.A.,  dissented  as  to  the  defendants*  cross- 
appeal,  and  gave  reasons  in  writing  for  allowing  it 


January  26th,  1904. 
C.A. 

STITT  V.  TOWN  OF  PORT  ARTHTJB. 

Street  Railways  —  Injury  to  Passenger  —  Negligence  —  Neto 
Trial — Questions  for  Jury. 

Appeal  by  defendants  from  judgment  of  Street,  J.,  in 
favour  of  plaintiff  for  $1,750  damages,  upon  the  findings  of 
a  jury  in  an  action  for  negligence  in  the  operation  by  defen- 
dants of  an  electric  car  upon  which  plaintiff  was  a  passenger. 
Plaintiff  jumped  off  the  car  while  it  was  going  and  was 
injured,  but  he  alleged  that  he  did  so  because  the  defendants* 
servants  in  charge  of  the  car  did  not  stop  it  when  he  directed 
them  to  do  so. 

N.  W.  Rowell,  K.C.,  for  appellants. 

M.  J.  Kenny,  Port  William,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
lennan, Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

Osler,  J.A. — We  are  all  of  opinion  that  there  should  be 
a  new  trial. 

From  the  evidence  it  seems  not  improbable  that  the  real 
cause  of  the  accident  the  plaintiff  met  with  was  that,  as  he 
passed  out  of  the  car  on  to  the  patform,  his  coat  was  caught 
in  the  door  as  the  motorman  closed  it  behind  him,  and  that 
the  plaintiff,  not  knowing  this,  attempted  to  get  off  the  car. 
This,  it  would  appear,  he  might  have  done  with  safety, 
though  the  car  was  still  moving  slowly.  The  jury  have  not 
considered  what  was  the  real  cause  of  the  accident,  nor 
whether  there  was  negligence  on  the  part  of  the  motorman 
in  closing  the  door  as  he  did.    The  whole  cause  will  be  open 


127 

en  the  new  ti:ial  both  on  this  pointand  whether  it  was^  under 
the  circumstances,  negligent  on  the  plaintiffs  part  to  attempt 
to  alight  when  he  did  while  the  oar  was  in  motion ;  whether 
it  was  reasonable  for  him  to  attempt  it,  considering  that  in 
the  way  in.  which  street  cars  are  usually  managed  the  next 
stopping  place  could  have  been  but  a  very  short  distance  be- 
yond the  place  he  had  intended  to  get  off;  and  whether  the 
slowing  of  the  car  was  really  an  invitation  to  him  to  alight 
before  the  car  came  to  a  stop.  These  and  other  questions 
which  may  arise  upon  the  evidence  as  it  may  be  presented  at 
another  trial,  will  be  proper  to  be  considered  by  the  jury 
under  the  direction  of  the  Judge,  or  by  the  Judge  should  ho 
determine  to  try  the  case  without  a  jury. 

The  costs  of  the  last  trial  and  of  the  appeal  will  be  costs 
in  the  cause. 


January  25th,  1904» 
C.A. 

DOMINION  BANK  v.  EWING. 

Promissory  Note — Forgery — Notice  to  Supposed  Makers — 
Absence  of  Repudiation — Conduct — Estoppel — Recovery 
on  Note — Material  Alteration  in  Position  of  Holder, 

Appeal  by  defendapts  from  jud^ent  of  Meredith,  J.  (1 
0.  W.  R.  654),  in  favour  of  plaintiffs,  the  indorsees  of  a 
promissory  note  for  $2,000,  dated  14th  Au^st,  1900,  pur- 
porting to  be  made  by  the  defendants,  payable  four  months 
after  date,  to  the  order  of  the  Thomas  Phosphate  Company, 
and  indorsed  by  them  to  the  plaintiffs. 

The  defendants  denied  the  making  of  the  note  and  alleged 
that  if  it  purported  to  be  signed  by  them  the  signature  was  a 
forgery^. 

The  plaintiffs  replied  that,  even  if  the  signature  were  a 
forgery,  the  defendants  were  estopped  from  denying  that  it 
was  in  fact  their  signature. 

H.  S.  Osier,  K.C.,  and  Britton  Osier,  for  appellants. 

G.  F.  Shepley,  K.C.,  and  W.  B.  Milliken,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss.  C.J.O.,  Osler,  Mac- 
LENNAN^  Garrow/  Maolaren^  JJ.A.),  was  delivered  by 

Osler,  J. a. — One  Wallace  was  the  manager  of,  and 
perhaps  interested  in,  a  business  carried  on  by  one  Walter  C. 
Bonnell  under  the  name  of  the  Thomas  Phosphate  Company, 
which  previous  to  the  14th  August,  1900,  had  done  some  bank- 
ing business  with  the  plaintiffs.    On  the  15th  August  Wallace 
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procured  the  note  now  sued  on,  to  be  discounted  by  the  bank 
for  the  Phosphate  Company,  and  the  proceeds  were  placed  to 
the  company's  credit.  On  the  15th  and  16th  August  cheques 
were  issued  by  the  company  against  the  proceeds  of  the  deposit 
and  other  small  deposits,  pa\'monts  of  which  left  a  balance  to 
ihoir  credit  at  the  close  of  business  on  the  15th  of  $1,611.55; 
on  the  16th  of  $1,355,  and  on  the  17th  of  $84. 

On  the  15th  the  bank  sent  a  memorandum  to  the  defend- 
ants, who  reside  in  Montreal,  in  the  following  terms: 
"  Toronto,  August  15th,  1900.  You  will  please  take  notice 
that  your  note  for  $2,000  to  the  Thomas  Phosphate  Co.  falls 
due  at  this  bank  on  the  17th  Dec.,  1900,  and  you  are  re- 
quested to  provide  for  the  same.  A.  P.,  Assistant  Manager. 
To  Messrs.  Ewing  &  Co.,  Montreal.*' 

This  was  received  by  the  defendants  on  the  16th  August. 
To  the  bank  they  made  no  response  and  took  no  notice  of  the 
memorandum,  but  between  themselves  and  Wallace  an  active 
correspondence  by  tele^am  and  letter  was  kept  up,  beginning 
on  the  16th  Auerust  and  ending  on  the  5th  December ;  on  the 
iiefendants'  side  at  first  asking  for  an  explanation  "before 
advising  bank,"  and  then  urgently  insisting  on  the  note  being 
taken  up;  while  Wallace's  letters  are  filled  with  the  usual 
regrets  and  excuses  for  his  conduct,  and  vain  promises  to  settle 
the  note  and  relieve  the  defendants'  anxiety.     .     .     . 

On  the  4th  December  the  plaintiffs  wrote  defendants  a 
formal  letter  advising  them  that  they  were  the  holders  of  a 
note  made  by  them  dated  14th  August,  1900,  and  payable  at 
their  branch  oflSce  on  the  17th  instant,  and  requesting  defen- 
•dants  to  "  provide  for  the  same."  The  defendants  wrote  to 
Wallace  on  the  5th  December  enclosing  copy  of  this  letter, 
"  which  we  certainly  cannot  let  go  unanswered.  We  have 
protected  you  as  long  as  was  possible,  but  must  now  protect 
ourselves.  We  have  decided,  however,  not  to  reply  to  this  till 
Monday  the  10th  instant,  thus  giving  you  as  long  a  time  as 
possible,  which  may  be  prejudicial  to  ourselves;  but  on  that 
day  unless,  &c.,  we  will  certainly  write  the  bank  denying  the 
note." 

On  the  10th  they  did  so  and  advised  Wallace,  "  we  have 
replied  to  the  bank  that  we  have  not  given  such  a  note." 

The  bank  manager  said  that  the  note  came  into  the  bank's 
possc'ssion  on  the  14th;  the  discount  was  not  agreed  upon 
until  the  15th  August ;  that  Wallace,  i.e.,  the  Phosphate  Com- 
pany, was  at  once  entitled  to  draw  against  the  proceeds  which 
were  ])laced  to  his  credit  before  the  memorandum  of  the  15th 
was  sent  to  the  defendants.  The  bank  did  not  treat  that  as  a 
letter  to  which  they  required  or  expected  an  answer  before 
giving  credit.     They  sent  the  letter  of  the  4th  December  in 
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consequence  of  Bonnell  having  come  in  and  asked  them  to  find 
out  if  the  note  was  all  right.  If  they  had  received  on  the 
17th  August  such  a  letter  as  the  defendants  wrote  them  on  the 
10th  December  they  would  have  refused  to  do  **  any  further 
business  with  the  account."  He  said  that  Wallace  had  left  tlie 
country  ''about  the  time  the  note  matured,"  but  whether 
before  or  after  he  did  not  know.  The  action  was  not  brought 
until  the  23rd  November,  1901. 

The  trial  Judge  found  that  the  note  was  a  forgery  by 
Wallace,  but  that  the  defendants  were  estopped  by  their  con- 
duct from  setting  this  up,  and  he  gave  judgment  against  them 
for  the  full  amount  of  the  note. 

The  defendants  appeal,  contending  that  there  was.  under 
the  circumstances,  neither  ratification  nor  estoppel,  and  that 
in  any  event  the  recovery  against  them  should  have  been  re- 
stricted to  the  least  sum  the  plaintiffs  could  be  said  to  have 
lost  by  reason  of  the  defendants'  omission  to  reply  to  their 
memorandum  of  the  15th  August. 

The  plaintiffs  cannot,  in  my  opinion,  support  the  judg- 
ment on  the  ground  of  ratification,  nor  does  the  learned  trial 
Judge  rest  it  on  that  ground,  although  he  throws  out  some 
suggestions  in  favour  of  it.  The  case  is  precisely  within  the 
holding  in  Merchants  Bank  v.  Lucas,  15  A.  R.  573, 18  S.  C.  B. 
704,  that  ''  the  act  of  forgery  in  the  transaction  not  being  an 
act  professing  to  have  been  done  for  or  under  the  authority  of 
the  defendants,  was  incapable  of  ratification."  Scott  v.  Bank 
of  New  Brunswick,  23  S.  C.  B.  277,  is  not  opposed  to  this. 


Moreover,  if  ratification  there  could  be  of  such  a  forgery 
as  this,  there  is  no  evidence  of  it,  nothing  appearing  but 
absolute  silence  on  the  part  of  the  defendants  towards  the 
plaintiffs,  and  consistent  repudiation  towards  Wallace  of  any 
right  or  authority  in  him  to  make  the  note.  Mackenzie  v. 
British  Linen  Co.,  6  App.  Cas.  82,  92.  Intention  to  ratify  is 
expressly  disclaimed.  See  Forsyth  v.  Day,  46  Mo.  196,  cited  in 
23  S.  C.  E.  at  p.  287. 

The  plaintiffs*  case  must,  therefore,  rest  upon  estoppel. 
Was  there  a  duty  on  the  defendants*  part  to  speak  when  they 
received  the  notice  of  the  15th  August,  or  were  they  at  liberty 
to  refrain  from  doing  so  without  incurring  any  risk  in  case 
the  plaintiffs  should  sustain  a  disadvantage  from  their  silence. 
The  letter  I  have  referred  to  was  a  clear  intimation  that  the 
bank  were  the  holders  of  a  promissory  note  purporting  to  be 
made  by  the  defendants,  which  note  they  were  requested  to 
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piTovide  for,  sc,  to  pay.  It  was  the  announcement  of  an 
ordinary  business  dealing  on  the  part  of  the  bank  with  an 
alleged  commercial  obligation  of  the  defendants  which  they 
were  expected  to  meet  in  accordance  with  its  terms.  If  the 
defendants  deliberately  omitted  to  answer  such  a  communi- 
cation and  to  repudiate  liability,  thouffh  their  silence  alone 
would  not  be  sufficient  to  create  an  estoppel,  they  incurred  the 
risk  of  the  plaintiffs  being  induced  thereby  to  treat  the  note  as 
genuine,  and,  by  dealing  with  the  forger  on  that  footing,  to 
alter  their  position  for  the  worse.     .     .     . 

[Freeman  v.  Cooke,  2  Ex.  654,  Caimcross  v.  Lorimer,  3 
Macq.  827,  830,  and  Leather  Manufacturers'  Bank  v.  Morgan, 
117  U.  S.  96,  112,  referred  to.] 

It  was  contended  that  the  defendants  were  not  bound  to 
take  any  notice  of  the  bank's  letter.  No  doubt  a  !man  is  not 
bound  to  answer  every  letter  he  receives  or  to  combat  every 
charge  or  allegation  which  the  writer  may  make  against  him : 
Weidman  v.  Walpole,  [1895]  2  Q.  B.  534.  But  a  busip^sa 
communication  like  that  in  question  stands  on  quite  a 
different  footing,  and,  according  to  the  dictates  of  common 
sense  and  fair  dealing,  does  require  an  answer,  since  it  must 
be  apparent  to  the  receiver  that  the  future  conduct  of  the 
sender  in  regard  to  the  receiver's  supposed  obligation  may  or 
will  be  different  if  it  is  a  forgery,  from  what  it  would  be  if  it 
were  the  genuine  instrument  it  was  taken  for :  see  Weidman  v. 
Walpole,  snipra,  pp.  537-539;  Eichardson  v.  Dunn,  2  Q.  B. 
218;  and  Aim.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  11,  pp. 
427-8  (f).  That  silence  under  such  circumstances,  when 
coupled  with  resulting  damage,  A^ill  create  an  estoppel  against 
a  person  in  the  defendants'  situation  is  shewn  by  McKenzie 
V.  British  Linen  Co.,  6  App.  Cas.  82,  where  the  general  law  is 
stated  very  fully.  .  .  .  Delay,  therefore,  in  giving  notice 
to  the  holder — perhaps  even  until  payment  is  demanded — is 
immaterial  if  it  haa  not  pJaced  him  in  a  worse  position  than 
he  was  in  when  notice  might  at  first  have  been  given.  .  .  . 
See  also  Davis  v.  Bank  of  England,  2  Bing.  393-409 ;  in  error, 
5  B.  &  C.  185 ;  and  Ogilvie  v.  West  Australian  Co.,  [1896]  A. 
C.  257,  265.  These  were  the  principles  acted  upon  in  Mer- 
chants Bank  v.  Lucas,  15  A.  R.  673-594;  and  Saderquist  v. 
Ontario  Bank,  ib.  609,  where  the  persons  whose  names  had 
been  forged  had  maintained  silence  for  a  time,  but  had  not 
thereby  caused  or  contributed  to  the  bank's  loss. 

In  the  case  before  us  the  defendants  were  brought  into 
direct  relation  to  the  bank  in  regard  to  the  note  by  the  latter 
of  the  14th  August.     I  mean  that  they  did  not  hear  of  it 
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merely  incidentally  on  the  street  as  it  were  or  from  some  one 
having  no  interest  in  the  matter.  It  is  properly  to  be  in- 
ferred from  that  letter  and  from  Wallace's  telegram  to  them 
of  the  16th  August,  that  they  knew  that  the  bank  were  the 
holdera  of  the  note,  and  might,  therefore,  deal  with  it  in  any 
way  in  which  commercial  paper  is  ordinarily  dealt  with,  by 
discounting  it  and  placing  the  proceeds  to  the  credit  of  the 
Phosphate  Company  or  otherwise.  They  were  in  the  exclusive 
knowledge  of  the  fact  of  the  forgery,  and  were  conscious-^  as 
their  telegram  and  letter  to  Wallace  of  the  16th  August  shew, 
that  if  they  did  not  advise  the  bank  promptly  they  were  in- 
curring a  risk,  that,  namely,  of  becoming  liable  notwith- 
standing the  forsrery,  if  in  consequence  of  their  delav  the  bank 
altered  their  position  for  the  worse.  In  the  interest  of 
Wallace  they  deliberately  chose  to  take  that  risk  and  refrained 
from  giving  notice  to  the  bank  for  nearly  the  whole  neriod 
of  the  currency  of  the  note.  Had  they  written  on  the  16th 
their  letter  would  have  been  received  by  the  bank  in  course  of 
post  on  the  17th,  when  there  was  still  at  the  credit  of  the 
Phosphate  Company,  of  the  proceeds  of  the  discount,  the  sum 
of  $1,355.  It  was  urged  that  the  defendants  might  reasonably 
wait  to  hear  from  Wallace  before  writing  to  the  bank,  and  that 
they  might  have  siupposed  that  the  bank  had  mistakenly 
advised  them  of  a  note  made  by  them  instead  of  a  draft  made 
upon  them  by  Wallace.  The  bank's  letter  was  cleax  enough 
but  Wallace's  telegram  to  them  of  the  16th  in  answer  to  their 
own  of  that  date  mus*  have  removed  all  doubt  from  their 
minds  and  left  them,  in  my  opinion,  no  excuse  for  not  at  once 
advising  the  bank.  Then  it  was  said  that  the  bank^s  loss  was 
complete  on  the  16th  because  cheques  had  already  been  issued, 
though  not  paid,  covering  nearly  the  whole  of  the  balance. 
This  however  cannot  be  material,  as  the  bank  might  have 
refused  payment  on  becoming  aware  of  the  repudiation  of  the 
note.  The  result  of  the  ^lence  of  the  defendants  and  of  their 
lying  by  for  the  benefit  of  the  forger  was  that  the  bank^s  posi- 
tion was  thereby  materially  altered  to  their  prejudice,  and 
that  the  defendants  are  therefore  estopped  from  denying  their 
liability  upon  the  note. 

I  say  nothing  of  the  subsequent  departure  of  the  forger 
from  the  country,  as  it  appears  that  the  bank  had  an  oppor- 
tunity of  proceeding  against  him  before  he  left  and  after  they 
had  received  the  defendants'  letter  of  the  10th  December. 

The  only  question  remaining  is  whether  the  plaintiffs'  re- 
covery ought  to  be  restricted,  as  the  defendant^i  contend,  to 
$1,355,  or  any  lessor  sura  which  was  actually  paid  out  after 
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the  time  when  the  plaintiffs  should  have  had  notice  of  the 
forgery,  this,  it  is  said,  being  the  only  loss  which  can  be  attri- 
buted to  the  defendants^  delay.  In  my  opinion  the  plaintiffs 
are  entitled  to  recover  the  full  amount  of  the  note.  When  aa 
action  ia  maintained  by  evidence  of  facts  which  estop  the 
defendant  from  setting  up  a  defence  which  might  otherwise 
have  been  open  to  him,  the  nature  of  the  recovery  depends 
upon  the  real  cause  of  action,  not  upon  the  estoppel,  which  is 
only  evidence  in  support  of  it.  In  cases  like  Bahia  v.  San 
Francisco  R.  R.  Co.,  L.  R.  5  Q.  B.  584,  Hart  v.  Frontino,  L. 
R.  5  Ex.  Ill,  where  the  plaintiffs^  title  to  shares  depended 
upon  an  estoppel  arising  out  of  the  issue  to  him  of  a  certificate 
of  ownership,  the  value  of  the  shares  which  the  defendants 
were  unable  to  give  him  afforded  the  measfure  of  his  damages 
for  their  loss,  though  this  may  have  borne  no  relation  to  the 
sum  he  actually  paid  on  the  faith  of  the  certificate.  So  in 
cases  where  the  plaintiff^s  claim  is  for  gfoods  covered  by  dock 
or  wharfinger's  warrants  issued  by  the  defendant,  damages  are 
measured  by  the  value  of  the  goods,  the  title  to  which  isi  mani- 
fested by  the  warrant.  The  shareholder  or  the  warrant  holder 
is  entitled  to  the  shares  or  the  goods  as  the  case  may  be,  and 
if  the  defendant  cannot  give  them  to  him  he  must  pay  dam- 
ages measured  by  their  value.  These  cases  afford  an  analogy 
to  the  present  case,  which  is  not  one  sounding  in  damages  as 
for  deceit  or  misrepresentation,  in  which  the  damagesj  are 
in  strictest  sense  unliquidated,  but  is  on  a  contract — a  promifl- 
sory  note — a  piece  of  property  of  which  the  plaintiffs  are  the 
holders  and  of  which  the  defendants  are  estopped  by  their 
conduct  from  denying  that  they  are  the  makers.  The  issue 
was  upon  that  denial.  It  is  found  against  the  defendants 
upon  evidence — not  of  the  amount  of  the  plaintiffs^  actual 
loss,  but  of  facts  from  which  in  law  the  result  is  that  the 
defendants  muett  be  taken  to  be  the  makers  of  the  note.  The 
estoppel  goes  to  that  extent,  and  there  is  no  reason  for  say- 
ing that  their  liability  upon  the  note  which  the  plaintiffs 
have  bought  and  paid  full  value  for  is  to  be  severed.     .     .     . 

[Bigelow  on  Estoppel,  5th  ed.,  p.  657,  citing  Grissler  v. 
Powers,  81  N.  Y.  57,  Fall  River  National  Bank  v.  Bussinton, 
97  Mass.  498,  and  Tobey  v.  Chipman,  13  Allen  (Mass.)  123, 
referred  to.] 

On  the  whole  it  appears  to  me  that  the  judgment  is  right 
and  that  the  appeal  should  be  dismissed  with  costs. 
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Cartwright,  Master.  January  26th,  1904. 

chambers. 

•    SASKATCHEWAN  LAND  AND  HOMESTEAD  CO  v. 

LEADLEY. 

SASKATCHEWAN  LAND  AND  HOMESTEAD   CO  v. 

MOOEE. 

Solicitor — Authority  to  Bring  Action  in  Name  of  Company — 
Meeting  of  Shareholders — QuaHfication — Transfer  Boole, 

'  The  motions  to  stay  proceedings  came  up  again  after  a 
meeting  of  shareholders  had  been  held,  as  directed  by  the 
order  made  on  the  5th  November,  1903,  reported  2  0.  W.  K. 
944,  and  affirmed,  ib.  1076,  1112. 

A.  J.  Bnflsell  Snow,  for  defendants. 

A.  B.  Cunningham,  Kingston,  for  plaintiffs. 

The  Master. — The  defendants  took  three  objections  to 
the  status  of  the  plaintiffs^  solicitor,  as  follows: 

(1)  That  a  three  weeks'  notice  of  a  meeting  was  neces- 
sary. 

(2)  That  proxies  can  only  be  held  by  a  shareholder  duly 
appearing  to  be  such,  and  that  Mr.  Cunningham  was  not  an 
original  shareholder,  and  his  name  does  not  appear  on  the 
repster  of  transfers. 

(3)  That  the  powers  of  attorney  under  which  Mr.  Cun- 
ningham assumed  to  act  in  calling  the  meeting  did  not  con- 
fer on  him  the  power  to  do  so. 

As  counsel  for  plaintiffs  contended  that  Mr.  Cunningham 
was  duly  entered  as  a  shareholder,  I  directed  the  register  of 
transfers  and  the  transfer  book  to  be  sent,  and  adjourned  the 
further  argument. 

On  the  receipt  of  these  books  further  discussion  took 
place.  Counsel  for  plaintiffs  urged  strongly  that  the  trans- 
fers appearing  in  the  transfer  book  were  sufficient.  I  have 
referred  to  cases  cited  and  especially  Gustard's  Case,  L.  R.  8 
Eq.  at  p.  443,  where  James,  V.-C,  said:  "It  is  for  the 
transferor  to  see  that  everything  is  complete.^^ 

I  refer  also  to  Pine  v.  McCann,  2  0.  W.  R.  646,  as  to  the 
obligation  on  a  solicitor  to  obtain  a  sufficient  authority  before 
assuming  to  commence  an  action.  Mr.  Cunningham^s  name 
does  not  appear  in  the  register  of  transfers.  He  was,  there- 
fore, not  a  shareholder  within  the  provisions  of  R.  S.  0.  ch. 
119,  sees.  43  (2),  48,  and  49. 

TOL.   ni.  O.W.R.    NO.    4 — c. 
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The  motions  must  therefore  be  allowed.  The  first  actioa 
must  be  stayed  until  the  course  pointed  out  in  Murphy  v. 
International  Wrecking  Co.,  12  P.  B.  423,  is  taken. 

The  second  action  must  be  stayed  altogether  until  a 
proper  authority  is  shewn  to  act  for  the  company. 

The  costs  of  these  motions  must  be  to  defendants  in  any 
event.  I  do  not  think  it  necessary  to  express  any  opinion  on 
the  other  two  grounds  of  objection. 

Cartwright,  Master.  January  26th,  1904. 

chambers. 

LAWEIE  V.  MAXWELL. 

Pleading — Statement  of  Defence  —  Defamation  —  Privilege — 
.    Mitigation  of  Damages — Understanding  of  Bystanders  of 
Words  Complained  of. 

Motion  by  plaintiff  to  strike  out  part  of  paragraph  2  and 
the  whole  of  paragraphs  3  and  4  of  the  amended  statement 
of  defence  because  the  first  two  tendered  immaterial  issues 
and  the  4th  did  not  set  out  such  circumstances  as  constituted 
p.  privileged  occasion.  The  nature  of  the  action  appears  in 
a  report  of  a  former  motion,  ante  38. 

J.  W.  McCullough,  for  plaintiff. 

S.  B.  Woodfl,  for  defendant. 

The  Master. — I  do  not  see  any  objection  to  the  clause 
of  paragraph  2  complained  of.  It  is  perhaps  a  super- 
abundant denial  of  the  words  set  out  in  the  statement  of 
claim.  I  do  not  see  that  they  tender  any  issue  at  all.  The 
defence  in  Bassam  v.  Budge,  [1893]  1  Q.  B.  671,  was  en- 
tirely different.  There  the  defendant,  instead  of  denying 
the  plaintiff^s  allegation,  admitted  speaking  other  words, 
which  he  then  proceeded  to  justify. 

If  paragraph  3  stood  alone,  and  was  the  only  defence  set 
up,  it  may  be  conceded  that  it  would  be  open  to  the  objec- 
tion now  taken.  But  it  is  to  be  viewed  in  conjunction  with 
paragraph  4.  These,  read  together,  clearly  set  up  the  defence 
of  privilege.  Paragraph  3  is  explained  by  paragraph  4.  And 
together  they  may  also  be  read  as  pleaded  in  mitigation  of 
damages.  See  Pursley  v.  Bennett,  11  P.  R.  64;  Vansycle  v. 
Parish,  1  0.  L.  R.  13.  .  .  .  If  the  words  complained  of 
are  either  defamator\'  per  se  or  might  be  so  understood,  the 
defendant  cannot  be  heard  to  say  that  he  did  not  use  them 
with  any  such  meaning ;  and  the  only  question  is,  what  would 
the  ordinary  bystander  infer  from  the  defendant's  utterances. 
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But  nothing  of  that  kind  is  being  attempted  here,  for 
reasons  already  given. 

The  motion  was  unnecessary,  and  must  be  dismissed  with 
costs  to  the  defendant  in  the  cause. 


Street,  J.  January  26th,  1904. 

WEEKLY  COURT. 

SMITH  V.  GREEE. 

Partnership — Dissolution — Solicitors — Right   to  Firm  Name 
— Acquiescence — Injunction. 

Motion  by  plaintiffs  for  an  interim  injunction  restraining 
defendant  from  carrying  on  business  in  the  city  of  Toronto 
as  a  solicitor  or  otherwise  under  the  name  of  '*  Smith,  Rae,  & 
Greer/^  under  which  name  the  plaintiffs  practised  as  solici- 
tors in  Toronto.  The  defendant  was  formerly  a  partner 
with  defendants  in  a  business  carried  pn  under  that  name, 
but  for  three  months  before  the  dissolution  of  that  partner- 
ship (in  January,  1903),  the  firm  name  was  "Smith  & 
Greer." 

G.  F.  Shepley,  £.0.,  for  plaintiffs. 

A.  B.  Aylesworth,  K.C.,  and  W.  N".  Tilley,  for  defendant. 

Street,  J. — .  .  .  Upon  the  dissolution  of  a  partner- 
ship, in  the  absence  of  an  agreement  between  the  partners  to 
the  contrary,  the  firm  name,  being  a  part  of  the  goodwill, 
and  not  having  been  dealt  with  upon  the  dissolution,  remains 
the  property  of  all  the  partners,  like  any  other  undisposed 
of  partnership  property.  Each  member  of  the  late  partner- 
ship is  entitled  to  carry  on  business  in  the  firm  name,  sub- 
ject to  the  limitation  that  no  man  has  a  right  to  hold  out 
his  late  partner  as  still  being  his  partner  in  business,  con- 
trary to  the  fact:    Burchell  v.  Wilde,  [1900]  1  Ch.  551 

In  this  case  both  the  names  of  "  Smith,  Eae,  &  Greer  "  and 
'•'  Smith  &  Greer  "  must  be  taken  to  have  formed  part  of  the 
goodwill  of  the  firm  at  the  time  of  the  dissolution.  The 
members  of  the  plaintiffs*  firm  were  justified,  subject  to  the 
limitation,  in  assuming  the  name  of  Smith,  Rae,  &  Greer, 
more  especially  as  J.  P.  Smith,  G.  L.  Smith,  and  R.  H.  Greer 
(the  defendant's  nephew)  were  its  members,  and  G.  M.  Rae's 
consent  had  been  specially  obtained.  The  defendant,  sub- 
ject to  the  same  limitation,  was  also  entitled  to  use  it  at  the 
time  of  the  dissolution,  and,  had  he  then  asserted  his  right  to 
do  so,  some  reasonable  arrangement  might  have  been  arrived 
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at.  .  .  .  He  did  not,  however,  assert  any  such  right;  he 
merely  protested  against  plaintiffs  assuming  the  name,  and 
upon  their  refusing  to  give  it  up,  he  promptly  took  the  course 
of  notifying  his  clients  and  the  profession  and  the  public 
that  he  had  severed  his  connexion  with  the  firm  of  Smith, 
Eae,  &  Greer  and  Smith  &  Greer,  and  intended  to  carry  on 
his  own  business  under  his  own  name.  For  nearly  ten  and 
a  half  months  he  adhered  to  this  position,  frequently  addres- 
sing the  plaintiffs  as  Smith,  Rae,  &  Greer,  and  permitting 
them  to  acquire  the  right  to  be  known  by  that  name  as  its 
sole  owners.  It  would  now  be  plainly  unjust  to  the  plain- 
tiffs, other  than  Rae,  to  permit  defendant,  after  he  has  stood 
bj  for  so  many  months,  allowing  plaintiffs  to  establish  their 
business  as  the  only  Smith,  Rae,  &  Greer,  to  step  in  and 
create  confusion  and  uncertainty  and  loss  to  them,  by  claim- 
ing the  same  name.  Levy  v.  Walker,  10  Ch.  D.  436,  448, 
referred  to.  By  claiming  the  old  firm  name  at  this  late  date, 
defendant  lays  himself  open  to  th6  charge  of  endeavouring  to 
invade  the  business  which  plaintiffs  other  than  Rae  have  estab- 
lished under  the  name.  Rae  is  not  a  necessary  party  to  the 
action,  nor  was  there  any  such  danger  of  liability  being  in- 
curred by  him  by  his  being  held  out  by  defendant  as  a  part- 
ner as  entitle  him  to  an  injunction.  The  plaintiffs  other 
than  Rae  are  entitled  to  an  injunction  till  the  trial. 


January  26th,  1904. 

divisional  court. 

BIRNBY  V.  SCARLETT. 

Way — Removal  of  Sand  from  Streets  Laid  out  on  Plans — No 
Dedication  or  Acceptance  as  Highways — Mortgage — Fore- 
closure — Extinguishment  of  Mortgagors^  Rights  —  Resolu- 
tion of  Council — By-law. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
2  0.  W.  R.  300,  dismissing  action.  The  appeal  was  confined 
to  plaintiff's  claim  for  the  value  of  gravel  said  to  have  been 
removed  from  Albany  road  in  the  town  of  Toronto  Junction. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 

E.  D.  Armour,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — .  .  .  Upon  a  previous  plan  made  by  the 
owners,  who  are  now  the   defendants  the   Scarletts,  being 
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plan  No.  937,  Albany  road  had  been  shewn  as  a  curved  road 
running  from  St.  Clair  avenue  to  Glen  Scarlett  road; 
and  they  had  conveyed  to  pljiintiflE  and  Joseph  Bimey  and 
John  A.  Scarlett  the  land  on  each  side  of  the  curved  road, 
taking  back  a  mortgage  from  the  grantees  to  themselves  upon 
the  same  property.  Then  the  grantors  and  grantees,  the 
mortgage  being  in  full  force,  joined  in  the  making  and  regis- 
tration of  plan  No.  1067,  in  which  the  position  of  Albany 
road  at  its  upper  end  was  changed,  and  a  considerable  por- 
tion of  what  had  been  Albany  road  in  plan  937  was  closed 
and  converted  into  lots;  while  the  new  part  of  Albany  road 
was  formed  from  what  had  been  laid  out  as  lots  in  the  earlier 
plan.  Upon  the  face  of  plan  No.  1037  there  is  a  statement 
signed  by  the  mortgagors  and  mortgagees  that  "  the  owners  "^ 
of  the  property  laid  out  upon  the  plan,  for  themselves,  their 
agents,  executors,  administrators,  and  assigns,  reserve  the 
right  to  remove  the  gravel,  etc.,  from  all  roads  and  streets 
laid  out  upon  it,  for  five  years  from  the  registration  of  the 
plan. 

The  defendants  the  Scarletts  were  the  original  owners  of 
the  whole  of  the  land  covered  by  these  plans,  including  the 
land  covered  by  Albany  road,  as  it  is  shewn  upon  both  plans ; 
they  have  never  parted  with  their  rights  by  any  act  of  theirs 
excepting  by  the  conveyance  to  the  two  Bimeys  and  John  A. 
Scarlett  above  mentioned,  and  by  becoming  parties  to  plans 
Nos.  937  and  1067,  as  above  mentioned.  Several  years  before 
the  commencement  of  this  action  they  obtained  a  final  order 
of  foreclosure  of  their  mortgage  against  the  plaintiff  and  the 
other  persons  interested  with  him.     .     .     . 

I  do  not  think  that  the  concurrence  of  the  defendants  the 
Scarletts  in  plan  No.  1067  altered  their  legal  title  to  any 
part  of  the  property  as  between  them  and  their  grantees,  the 
Bimeys  and  John  A.  Scarlett.  Had  there  been  purchasers 
under  the  plan,  or  had  Albany  road  become  a  public  high- 
way, the  purchasers  or  the  public  would  have  acquired  rights ; 
but  there  were  no  purchasers,  and  .  .  .  there  are  no 
public  rights  which  need  concern  us  here.  .  .  .  Albany 
road,  as  shewn  on  plan  No.  937,  was  the  property  of  the  de- 
fendants the  Scarletts,  and  was  not  conveyed  by  them  to  the 
Bimeys  and  Joseph  A.  Scarlett,  and  any  rights  which  were 
conveyed  by  them  were  covered  by  the  mortgage  back,  and 
have  been  foreclosed.  Any  rights  which  the  mortgagors  had, 
as  mortgagors  or  otherwise,  to  remove  gravel  down  to  the  time 
of  the  final  order  of  foreclosure,  were  dealt  with  by  an  agree- 
ment, to  which  they  were  parties,  dated  26th  September,  1893, 
by  which  it  was  agreed  that  the  proceeds  of  certain  gravel 
which  was  then  being  removed  by  a  lessee  of  the  mortgagors, 
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should  be  turned  in  by  him  to  the  mortgagees  and  applied 
in  reduction  of  the  mortgage  money. 

The  plaintiff,  however,  claims  as  an  additional  title  that 
the  corporation  of  Toronto  Junction,  having  jurisdiction 
over  Albany  road  and  the  other  streets  laid  down  in  the  plan, 
sold  and  granted  the  gravel  upon  them  to  him  and  Joseph 
Bimey  and  John  A.  Scarlett,  and  that  the  sale  was  confirmed 
by  by-law  N^o.  187,  under  the  circumstances  stated  in  the 
judgment  of  my  brother  MacMahon.  ' 

It  is  plain,  I  think,  from  a  perusal  of  the  agreement  with 
tjie  corporation  of  Toronto  Junction  upon  which'  plaintiff 
relies,  and  the  by-law  No.  187  confirming  it,  that  the  cor- 
poration in  executing  the  agreement  and  in  passing  the  by- 
law were  not  professing  or  intending  to  act  under  the  power 
given  them  by  sec.  640,  sub-sec.  7,  of  the  Municipal  Act  now 
ir  force,  of  selling  the  gravel  upon  public  roads.  The  plain- 
tiff and  Joseph  Bimey  and  John  A.  Scarlett  describe  them- 
selves as  owners  and  agree  that  their  property  may  be  taken 
into  the  limits  of  the  corporation,  with  the  reservation  to 
them  of  the  gravel  upon  the  streets,  and  the  corporation 
agree  to  accept  the  terms  so  proposed.  The  corporation  dis- 
tmctly  say  that  the  streets  and  roads  in  question  laid  down 
upon  the  plan  are  not  public  highways,  and  they  refuse  to 
^  accept  them  as  such ;  therefore  they  cannot  have  intended 
to  sell  the  gravel  upon  them.  The  evidence  given  at  the  trial 
was  entirely  too  vague  to  enable  us  to  say  that  there  was 
evidence  that  Albany  road  had  become  a  public  highway 
when  plan  1067  was  made,  and  the  evidence  now  sought  to 
be  introduced  is  equally  vague.  There  is  a  resolution  of  the 
council  in  August,  1890,  before  plan  I^o.  1067  had  been 
made,  that  if  this  property  should  be  brought  into  the  town 
limits,  certain  public  money  should  be  spent  on  Albany  road, 
and  there  is  a  most  indefinite  statement  that  something  was 
afterwards  done  in  pursuance  of  this  resolution.  But  the 
question  is  as  to  the  status  of  Albany  road  when  by-law  187 
was  passed,  and  the  evidence  is  abundant  that  no  one  at  that 
time  looked  upon  Albany  road  as  a  highway. 

The  claim  is  an  extremely  stale  one;  it  appears  to  be 
entirely  without  merits;  and  I  think  we  should  not  allow 
plaintiff  to  prolong  the  litigation  and  to  put  defendants  to 
further  expense  upon  such  shadowy  grounds  as  he  puts  for- 
ward. 

Appeal  dismissed  wij;h  costs. 
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Maclennan,  J.A.  January  27th,  1904. 

C.A. — CHAMBEES. 

Re  HUKON  VOTERS'  LISTS. 

Parliamentary  Elections — Voters^  List — Complaint  —  Status 
of  Complainant — Further  Revision  of  List — Deputy  Regis- 
trar of  Deeds — Disqualification — Date  of  Posting  List — 
Published  Notice. 

Case  stated  by  the  Judge  of  the  County  Court  of  Huron 
and  submitted  by  the  Lieutenant-Governor  in  Council  under 
see.  38  of  the  Act  respecting  Voters'  Lists,  R.  S.  0.  ch.  7. 

W.  Proudfoot,  K.C.,  for  complainant  A.  B.  Macdonald. 

No  other  person  was  represented. 

Maclennan,  J. a. — 1.  The  person  whose  right  to  com- 
plain is  questioned,  while  not  a  resident  of  the  municipality 
the  voters*  list  of  which  he  seeks  to  revise,  is  nevertheless 
resident  in  a  town  to  which  the  Manhood  Suffrage  Registra- 
tion Act  applies,  and  which  is  within  the  same  electoral  dis- 
trict. If,  at  the  time  of  complaint,  a  registration  were  held 
under  the  Manhood  Suffrage  Registration  Act,  for  the  town 
in  which  the  complainant  then  resided,  he  would  possess  the 
qualification  entitling  him  to  be  then  registered  as  a  man- 
hood suffrage  voter.  Having  regard  to  sec.  2,  sub-sec.  4,  of 
the  Voters'  Lists  Act,  sec.  13  of  the  same  Act,  sec.  9  of  the 
Election  Act,  R.  S.  0.  ch.  9,  and  sec.  20  of  the  Manhood 
Suffrage  Registration  Act,  R.  S.  0.  ch.  8,  the  complainant 
is  a  person  entitled  to  be  a  voter  in  the  electoral  district  in 
which  the  municipality  is  situated,  the  list  of  which  he  claims 
to  have  revised,  and  therefore  a  person  entitled  to  claim  its 
revision. 

2.  Sections  22  and  23  of  the  Voters^  Lists  Act  do  not 
prescribe  or  define  in  any  way  the  persons  who  may  set  the 
County  Judge  in  motion  to  effect  the  further  alteration  or 
correction  of  the  lists,  but  the  object  of  this  further  altera- 
tion and  correction  being  the  same  as  that  of  the  original 
revision,  namely,  to  ensure  as  far  as  possible  that  the  list 
shall  not.  when  an  election  takes  place,  contain  the  names 
of  any  but  persons  lawfully  entitled  to  vote,  it  follows  that 
the  same  persons  who  are  qualified  to  set  in  motion  the  origi- 
Dal  revision,  may  also  apply  to  the  Judge  for  the  further  cor- 
rection provided  for  by  these  sections;  and  the  person  de- 
scribed in  the  case  is  a  person  who  may  do  so. 

3.  The  deputy  registrar  of  deeds  is  disqualified  by  sec.  4 
of  the  Election  Act  from  voting  or  being  on  the  voters'  list. 


4.  Having  regard  to  sees.  8,  la,  17  (1),  of  the  VoterB* 
Lists  Act,  and  the  object  of  the  proceedings  prescribed,  it  was 
within  the  right  and  duty  of  the  clerk,  alttiough  he  had  in 
fact  posted  the  list  up  in  his  office  on  a  certain  day,  to  name 
a  later  day  in  the  published  notice  as  the  day  of  first  post^ 
ing,  if  for  any  sufficient  reason  he  thought  fit  to  do  so.  The 
object  of  the  posting  and  the  publication  of  notice  is  to  give 
the  electors  an  opportunity  of  correcting  the  lists.  It  is  in- 
tended that  they  should  have  30  days.  Two  or  three  days 
longer  could  do  lio  harm,  but  a  few  days  less  might  do  so. 
The  time  of  posting  named  in  the  published  notice  must 
govern,  and  evidence  of  any  earlier  posting  was  not  pro 
perly  admissible.  The  notice  of  complaint  delivered  by  the 
complainant  to  the  clerk  on  the  18th  September  was  in  suffi- 
cient time,  the  published  notice  having  named  the  20th 
August  as  the  date  of  posting,  though  it  was  in  fact  earlier. 


Teetzel,  J.  January  28th,  1904. 

CHAMBERS. 

ee  algoma  commercial  CO. 

Re  algoma  steel  CO. 
Re  lake  superior  POWER  00. 

Company — Windin(^p — Costs  of  Second  Petition. 

Application  by  petitioners  in  each  case  for  costs  of  second 
petition,  prepared  and  filed  without  notice  of  first  petition, 
uixder  which  winding-up  order  was  made. 

J.  H.  Moss,  for  petitioners. 

C.  H.  Ritchie,  K.C.,  and  J.  W.  Bain,  for  companies. 

W.  M.  Douglas,  K.C.,  for  liquidator. 

Teetzel,  J. — The  petition  in  each  matter  makes  out  a 
])rinia  facie  case  of  insolvency  within  the  meaning  of  sec. 
5  (a)  of  the  Winding-up  Act,  and  there  being  no  question 
of  the  good  faith  of  the  second  petition,  or  that  it  was  pre- 
pared without  notice  of  the  first,  the  costs  should  be  allowed. 
See  Re  Maitoba  Milling  Co.,  8  Man.  L.  R.  426;  Re  Build- 
ing Societies  Trust,  44  Ch.  D.  144;  Re  General  Financial 
Bank,  20  Ch.  D.  276;  Re  Scott  and  Jackson,  [1893]  W.  K 
184;  Re  Sherringham,  37  Sol.  J.  175.  Order  in  each  case 
accordingly. 
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CHAMBERS. 

Be  hunter,  HUNTEB  v.  HUNTER. 

Will — Construction  —  CUft  to  Widow  —  Dower  —  Election — 
Abatement  of  Legacies — Administration  Order. 

Motion  by  Annie  Hunter,  the  widow  of  William  Hunter, 
and  Margaret  McGhie,  his  sister-in-law,  for  an  order  under 
Bule  938  declaring  the  construction  of  his  will,  and  for  an 
order  for  the  administration  of  his  estate. 

The  will  was  as  follows:  "I  order  that  my  estate,  com- 
prising farm  land  lot  No.  13,  10th  concession,  and  chattels, 
shall  be  either  sold  or  rented  at  the  discretion  of  the  execu- 
tors until  my  youngest  daughter,  Wilhelmina,  attains  the  age 
of  twenty-one  years,  but,  if  not  sold  before  that  time,  all 
shall  then  be  sold.  To  my  daughter  Sarah  Elizabeth  I  be- 
queath $3,500,  and  to  my  daughter  Wilhelmina  I  bequeath 
$2,500,  each  to  receive  $1,000  of  this  amount  when  they  at- 
tain their  majority.  To  my  sister-in-law  Margaret  McGhie, 
I  bequeath  $1,000,  $600  of  which  is  to  be  paid  in  five  years 
from  my  decease.  The  balance  of  the  share  belonging  to 
Sarah  Elizabeth  of  $2,500  and  to  Wilhelmina  of  $1,500  and 
to  Margaret  McGhie  of  $600  shall  be  kept  as  a  reserve,  the 
interest  of  which  is  to  be  devoted  to  the  support  of  my  two 
daughters  and  my  wife  Annie  Hunter.  I  order  that  my  wife 
4mie  Hunter,  who  is  of  unsound  mind,  and  is  at  present  kept 
by  me  in  the  asylum  .  .  .  shall  be  supported  .  .  . 
during  her  lifetime  .  .  .  Providing  she  shall  be  com- 
pletely restored  to  sound  mind,  she  shall  receive  $1,000  as 
her  share,  the  amount  to  be  provided  for  by  deducting  $600 
each  from  Sarah  Elizabeth  and  Wilhelmina.  The  balance, 
if  any,  after  paying  all  debts,  shall  be  equally  divided  between 
my  daughters  Sarah  Elizabeth  and  Wilhelmina  at  either  the 
death  or  the  restoration  to  sound  mind  of  my  wife  Annie 
Hunter,  at  which  time  also  Margaret  McGhie  shall  receive  the 
balance  of  her  share/*     He  also  appointed  executors. 

The  widow  recovered  her  sanity  after  the  testator's  death. 

The  estate,  after  payment  of  debts,  amounted  to  $6,300, 
and  the  legacies  to  $7,000. 

The  question  for  determination  was  whether  the  widow 
was  entitled  to  the  benefit  given  her  by  the  will  without  elect- 
ing between  the  benefit  and  her  right  to  dower. 

J.  H.  McGhie,  for  the  applicants. 

W.  S.  Morphy,  Brampton,  for  the  executors. 

P.  W.  Harcourt,  for  the  infants. 
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MacMahon,  J.,  referred  to  Parker  v.  Sowerby,  4  DeQ. 
M.  &  G.  at  p.  325;  Eody  v.  Body,  29  Gr.  324;  Patrick  v. 
Shaver,  21  Gr.  123;  Dawson  v.  Praser,  18  0.  B.  496;  Bend- 
ing V.  Bending,  3  K.  &  J.  257 ;  and  to  the  fact  that  the  ex- 
ecutors were  given  power  to  lease  the  farm;  and  concluded 
that  the  widow  was  put  to  her  election.  He  so  declared,  and 
also  that  the  legacies  should  abate  proportionately,  and  pro- 
nounced an  administration  order. 


Teetzel,  J.  January  28th,  1904. 

TRIAL. 

Be  LENNOX  PBOVINCIAL  ELECTION. 

Be  miles  and  SMITH. 

Parliamentary  Elections — Corrupt  Practices — Trial  of  Per- 
sons Reported  hy  Rota  Judges — Evidence — Doubt  as  to 
Ouilt — Discharge  of  Summonses. 

Summonses  (tried  without  a  jury  at  Napanee)  issued  by 
the  rota  Judges  who  tried  the  Lennox  election  petition,  call- 
ing upon  Horner  Miles  and  Elias  P.  Smith  to  answer  sharges 
of  corrupt  practices  at  the  election  on  29th  May,  1902.  The 
charge  against  Miles  was,  that  he  gave  $5  to  Samuel  Maley, 
a  voter,  to  induce  him  to  vote  for  M.  S.  Madole,  a  candidate 
at  the  election;  and  the  charge  against  Smith  was,  that  lie 
agreed  to  give  and  procure  for  Samuel  Maley  $2  in  order  to 
induce  him  to  vote  at  the  election  for  M.  S.  Madole.  Both 
charges  arose  out  of  the  same  transaction. 

T.  F.  Hellmuth,  K.C.,  for  prosecutor. 

W.  B.  Bidden,  K.C.,  for  accused. 

Teetzel,  J. — The  principal  evidence  in  both  cases  cen- 
tred around  the  giving  by  Smith  to  Maley  of  a  note  intended 
to  be  delivered  to  Miles,  in  these  words:  "This  is  the  man 
I  was  speaking  to  you  about.  E.  P.  Smith."  Followed  by 
Miles  handing  $2  to  Maley.  .  .  .  There  was  no  evidence 
that  Miles  canvassed  the  vote  or  that  he  knew  Maley's  politics, 
and  the  election  was  not  discussed  between  them.  The  only 
evidence  of  prior  conversation  between  Smith  and  Miles  was, 
that  Smith  had  asked  Miles  if  he  could  give  a  man  employ- 
ment, and  Miles  had  replied  that  he  could.  In  the  absence 
of  any  direct  evidence  bringing  knowledge  to  Miles,  and  in 
the  face  of  Miles^s  evidence  to  the  effect  that  Maley  on  pre- 
senting the  note  represented  that  Smith  wanted  Miles  to  lend 
or  advance  $2  to  Maley  and  charge  it  to  Smith,  and  that 


143 

Miles  treated  it  as  an  accommodation  to  Smith  and  charged 
him  with  the  amount  and  asked  him  for  it  next  day.  Miles 
should  not  be  found  guilty  of  a  corrupt  practice. 

Maley^s  version  of  the  presentation  of  the  note  to  Miles 
was^  that  it  was  to  enable  him  to  get  $5  for  his  vote.  Smithes 
version  was,  that  it  was  a  mere  letter  of  introduction  to  Miles- 
as  a  person  who  would  probably  employ  Maley,  and  that 
Maley  had  abused  the  introduction  by  pretending  that  Smith 
wished  Miles  to  advance  him  $2.  .  .  .  There  is  con- 
siderable doubt  as  to  the  suflBciency  of  the  evidence  to  warrant 
a  conviction.  The  charge  is  quasi-criminal,  involving  not  only 
a  heavy  fine  and  disqualification  but  imprisonment,  if  true; 
and  therefore  to  justify  a  conviction  the  evidence  should  be 
more  convincing  than  might  be  required  in  a  purely  civil 
proceeding.  Language  of  Hagarty,  C.J.,  in  the  Centre  Wel- 
lington Case,  H.  E.  C.  583,  referred  to. 

Both  summonses  discharged  without  costs. 


Teetzel,  J.  January  29th,  1904.. 

CHAMBERS. 

KEENAN  V.  OSBOENE. 

Sheriff — Right  to  Interplead — Seizure  of  Mortgage — Regis- 
tration of  Notice  of  Seizure — Assignment  of  Mortgage 
Subsequently  Registered — Attack  on,  by  Execution  Cre- 
ditors, 

Appeal  by  claimant  from  an  interpleader  order  made  by 
the  local  Judge  at  Sault  Ste.  Marie,  upon  the  application  of 
the  sheriff  of  Algoma. 

The  judgment  debtor  was  mortgagee  of  lands  in  Algoma 
under  a  mortgage  dated  17th  May,  1902,  and  registered.  On 
22nd  September,  1902,  he  executed  an  assignment  of  the 
mortgage  to  the  claimant,  but  the  assignment  was  not  re- 
gistered until  11th  April,  1903. 

On  4th  April,  1902,  the  sheriff,  having  been  required  by 
the  execution  creditors  to  seize  the  mortgage,  registered  in 
the  registry  office  the  notice  of  seizure  provided  by  sec.  23 
of  the  Execution  Act,  E.  S.  0.  ch.  77 ;  and  on  the  same  day 
served  the  mortgagor  with  a  copy  of  the  notice  under  sec. 
24  of  the  Act 

The  assignment  purported  to  transfer  to  the  claimant  all 
the  interest  therein  of  the  judgment  debtor,  and  the  claimant 
by  his  affidavit  stated  that  he  gave  full  consideration  for  the- 
assignment.  The  mortgagor  was  notified  of  the  assignment 
before  the  seizure. 
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The  execution  creditors  desired  to  contest  the  assignment 
as  fraudulent  and  void  against  creditors. 

W.  E.  Middleton,  for  claimant. 

F.  A.  Anglin,  K.C.,  for  the  sheriff  and  one  execution 
creditor. 

W.  E.  Saney^  for  other  execution  creditors. 

Teetzel,  J. — .  .  .  The  right  of  a  sheriff  to  an  inter- 
pleader order  depends  upon  either  having  the  subject  matter 
of  the  interpleader  in  his  possession  or  having  the  right  under 
an  execution  (accompanied  with  an  intention)  to  take  pos- 
session. 

In  this  case  the  sheriff  has  not  possession  nor  can  he  get 
possession  of  the  mortgage,  nor  can  he  comply  with  Rule 
1104  (c) ;  he  is  simply  empowered  by  the  statute  to  seize  a 
security  which  prior  to  the  Act  could  not  be  seized  under 
execution,  and  not  being  authorized  to  realize  upon  the  se- 
curity by  sale,  but  simply  by  action,  it  cannot  be  said  that  he 
is  subject  to  any  suit  or  proceeding  by  the  claimant  by  reason 
of  his  taking  the  steps  authorized  by  the  Act,  nor  can  the 
execution  creditor  insist  upon  further  proceeding  without  in- 
demnifying him  against  costs.     .     .     . 

The  non-registration  of  the  assignment  until  after  the 
registration  of  the  sheriff^s  notice  cannot  have  any  bearing 
either  upon  his  right  to  interpleader,  or  upon  the  creditors' 
rights.  No  action  can  be  brought  on  the  mortgage  xmtil  the 
assignment  is  set  aside,  nor  until  then  will  the  mortgagor  be 
entitled  to  pay  the  mortgage  moneys  to  the  sheriff,  under 
sec.  24  of  the  Act.  In  other  words,  the  statute  authorizes 
the  seizure  of  the  mortgagee's  interest,  and  where  there  has 
been  an  assignment  of  that  interest,  whether  registered  or 
not.  and  whether  bona  fide  or  not,  the  sheriff's  hands  are 
tied  until  the  execution  creditors  have  in  an  action  obtained 
a  declaration  of  the  Court  that  the  assignment  is  void. 

I  think,  therefore,  the  sheriff  is  not  entitled  to  relief  by 
way  of  interpleader,  and  the  appeal  must  be  allowed ;  but,  as 
the  point  appears  to  be  new,  it  should  be  without  costs. 

I  refer  to  Mather's  Sheriff  and  Execution  Law,  2nd  ed., 
pp.  471-3 ;  Rumohr  v.  Marx,  3  0.  R.  167;  Re  Gould  v.  Hope, 
20  A.  R.  347;  Donohoe  v.  Hall.  24  S.  C.  R.  at  p.  693; 
Oababe  on  Interpleader,  2nd  ed.,  p.  30  et  seq. 
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WEEKLY  COURT. 

Re  town  op  BEQRLIN  AND  TOWNSHIP  OF 
WATERLOO. 

Municipal  Corporations — Extension  of  Sewers  into  Adjoininff 
Municipality — Terms  and  Conditions — Compensation — 
Arbitration  and  Award — Acquisition  of  Lands — Award 
Void  for  Uncertainty  —  Failure  to  Decide  as  to  Terms 
between  Municipalities. 

Motion  by  the  township  corporation  to  set  aside  an  award 
of  arbitrators  appointed  to  determine,  under  sec.  565  of  the 
Municipal  Act,  the  terms  and  conditions  on  which  the  ex- 
tension of  sewers  of  the  town  into  the  township  should  be 
made,  and  whether  such  extension  should  be  permitted. 

The  arbitrators  awarded  "that  the  said  town  of  Berlin 
may  enter  upon,  take,  and  use  any  land  in  the  adjacent  or 
contiguous  municipality  of  the  said  township  of  Waterloo, 
in  any  way  necessary  or  convenient,  for  the  purpose  of  pro- 
viding an  outlet  for  the  main  outfall  sewer  of  Berlin,  and 
for  extending  the  main  outfall  sewer  of  Berlin  into  or  through 
the  township  of  Waterloo,  and  for  the  purpose  of  establish- 
ing works  or  basins  for  the  interception  or  purification  for 
sewer  in  said  township,  and  for  malang  all  necessary  connex- 
ions therewith,  but  subject  always  to  the  compensation  to  per- 
sons who  may  suffer  injury  therefrom."  The  only  other 
provision  was  as  to  costs. 

E.  E.  A.  DuVemet,  for  township  corporation. 
E.  P.  Clement,  K.C.,  for  town  corporation. 

Teetzel,  J. — .  .  .  It  does  not  appear  to  me,  after  a 
careful  reading  of  sees.  654  and  665,  that  the  acquisition  of 
lands  in  the  adjoining  municipality  is  a  condition  precedent 
to  the  arbitration ;  but  I  think,  on  the  other  hand,  that  the 
arbitration  or  an  agreement  between  the  municipalities  as  to 
terras  and  conditions,  etc.,  is  a  condition  precedent  to  the 
dominant  municipalily  exercising  the  power  of  expropriation 
of  private  property  in  the  servient  municipality.  See  Town- 
ship of  Barton  v.  City  of  Hamilton,  17  A.  R.  346.     .     .     . 

It  appears  to  me  that  the  authority  of  the  arbitrators 
under  sec.  665,  to  pass  upon  the  extension  of  a  sewer  into 
the  territory  of  another  mimicipality,  and  also  the  terms  and 
conditions  of  such  extension,  is  predicated  upon  the  idea  thai 
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certain  specific  territory,  or  course  of  the  extension,  is  con- 
templated, and  that  it  never  could  have  been  intended  to  au- 
thorize the  arbitrators  to  make  such  a  general  and  sweeping 
award.  I  think  that  upon  this  ground  the  award  is  void 
for  uncertainty.  I  think  the  arbitrators  may  define  the  ter- 
ritory or  the  course  or  location  of  the  extension  into  that  ter- 
ritory, although  the  town  may  not  yet  have  acquired  the 
came.     ...  : 

Under  sub-sec.  2  of  sec.  556,  the  arbitrators  are  authorized 
to  determine  the  terms  and  conditions  upon  which  the  ex- 
tension is  to  be  made.  This  surely  means  something  more 
than  the  mere  provisioju  for  compensation  to  persons  who 
may  suffer  injury  therefrom.  .  .  .  That  compensation  is 
already  provided  for  by  sec.  564,  and  it  was  entirely  unneces- 
sarv  for  the  arbitrators  to  make  any  direction  as  to  it.  The 
arbitrators  have  entirely  ignored  the  provisions  of  the  Act 
in  not  determining  the  terms  and  conditions  upon  which  the 
proposed  extension  is  to  be  made  as  between  the  municipali- 
ties. The  terms  and  conditions  contemplated  were  terms 
and  conditions  as  between  the  municipalities,  and  not  merely 
as  between  private  individuals  and  the  dominant  munici- 
pality. 

The  arbitrators,  in  my  opinion,  have  failed  to  decide  on 
all  the  matters  referred  to  them  for  determination,  and  for 
that  reason  alone  the  award  is  void. 

See  Samuel  v.  Cooper,  2  A.  &  E.  762;  Re  Tribe  and 
TJpperton,  3  A.  &  E.  295 ;  Lawrence  v.  Hodgson,  1  Y.  &  J. 
16;  Re  Stonehewer  and  Farrer,  6  Q.  B.  730;  and  Kilbum 
V.  Kilburn,  13  M.  &  W.  671. 

Order  made  setting  aside  award  and  remitting  matters 
to  arbitrators. 


Street.  J.  January  30th,  1904. 

Re  MUMBY. 

Will — Construction — Absolute  Gift  to  ^Yidow  unless  she  fie- 
marries — Death  of  Widow  without  Remarrying. 

Motion  under  Rule  938  by  executors  of  the  will  of  C.  H. 
Mumby,  for  order  declaring  the  construction  thereof.  The 
testator  died  on  25th  September,  1888.  After  directing  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  he 
proceeded :  "  I  give,  devise,  and  bequeath  all  my  real  and 
personal  estate  in  manner  following,  that  is  to  say,  to  my 
lieloved  wife  Margaret  Ann  Mumby,  her  heirs,  executors,  ad- 
ministrators, and  assign?,  to  and  for  her  and  their  sole 
and  absolute  use  and  benefit  according  to  the  nature  and 
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quality  thereof  respectively  .  .  .  while  the  said  Mar- 
garet Atiti  Mnmby  remains  my  widow.  But  in  case  my  wife 
.  .  .  should  again  marry,  I  request  my  executors  to  sell 
all  my  real  and  personal  estate  when  my  youngest  child  shall 
come  of  age  and  .  .  .  divide  the  proceeds  ...  be- 
tween my  six  younger  children  .  .  P  The  widow  did 
not  marry  again,  and  died  on  3rd  August,  1903,  leaving  a 
will  by  which  she  devised  all  her  estate  to  five  of  the  si^ 
children  mentioned  in  her  husband^s  will. 

M.  Wright,  Bellevijle,  for  executors. 

G.  H.  Kilmer,  for  widow  of  Joseph  Mumby  and  her  in- 
fant son. 

D.  L.  McCarthy,  for  the  ofl&cial  guardian. 

W.  M.  Boultbee,  for  Mrs.  Rickett  and  others  in  the  same 
class. 

Street,  J.,  held  that  the  testator  intended  that  his  widow 
should  take  all  his  property  absolutely  unless  she  married 
agaiQ.  If  she  married  again,  her  interest  in  it  was  to  ter- 
minate. The  children  of  the  testator,  other  than  those  to 
whom  the  widow  devised  her  property,  contended  that  the 
words  "while  she  remains  my  widow''  controlled  the  earlier 
words  and  cut  down  the  fee,  upon  the  authority  of  Sheratt 
V  Bentley,  2  Myl.  &  K.  249.  That  construction  requires 
the  entire  rejection  of  the  strong  words  in  which  the  absolute 
interest  is  originally  given,  and  does  violence  both  to  the 
language  and  intention  of  the  testator. 

Order  declaring  that  the  widow  took  an  estate  in  fee  in 
the  realty  and  au  absolute  interest  in  the  personalty  which 
he  owned  at  the  time  of  his  death.  Costs  of  all  parties  out 
of  the  estate,  those  of  the  executors  between  solicitor  and 
client. 


January  30th,  1904. 

divisional  court. 

MARKLE  V.  ix)NALDSON. 

Master  and  Servant — Injury  to  Servant — Negligence — C/'n- 
safe  Method — Absence  of  Knowledge  of  Master — T7orA;- 
men's  Compensation  Act — Defect  in  *'  Ways,   Works/' 
etc.,  of  Building — Negligence  of  Workman — Person  In- 
trusted with  Sfieing  thai  Condition  of  Ways  Proper. 

Appeal  by  plaintiff  from  judgment  of  nonsuit  entered  by 
Ferguson,  J. 
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The  plaintiff  sued  to  recover  damages  for  injuries  which 
he  sustained  while  in  the  employment  of  the  defendants,  as 
a  carpenter,  owing,  as  he  alleged,  to  the  negligence  of  the 
defendants,  and  he  based  his  claim  both  on  the  common  law 
and  the  Workmen's  Compensation  for  Injuries  Act. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff. 

W.  E.  Riddell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — At  the  time  of  the  accident  plaintiff 
was  engaged  in  shingling  a  building  on  Herkimer  street,  in 
the  city  of  Hamilton.  The  accident  occurred  on  the  morn- 
ing of  the  2nd  October,  1902.  The  plaintiff  had  been  work- 
ing on  this  building  before  the  1st  of  that  month,  but  had 
been  taken  away  from  it  to  work  on  another  building,  and 
was  brought  back  on  Ist  October  by  the  defendant  Patterson 
t'i  work  on  the  Herkimer  street  building.  At  this  time  the 
first  two  courses  of  shingles  had  been  put  on  around  the 
building,  one  above  the  o&er,  and  cleats  were  apparently  in 
position,  ready  for  use.  The  cleats  are  a  means,  and  a  neces- 
sary one,  to  enable  the  workman  engaged  in  shingling  to  do 
his  work  in  safety,  and  are  designed  to  form  a  foothold  for 
him. 

The  mode  adopted  by  the  defendants  of  affixing  the  cleats 
to  the  roof  was  by  nailing  two  shingles  to  the  cleat,  one  at 
o)*  near  each  end,  and  then  nailing  i£e  shingles  to  the  sheet- 
ing boards,  ordinary  shingle  nails  being  used  for  that  pur- 
pose. 

The  accident  occurred  when  the  plaintiff  was  using  the 
cleat  as  a  means  of  support  in  doing  the  work  of  shingling 
in  which  he  was  engaged.  It  gave  way  under  the  pressure 
applied  to  it,  and  in  consequence  of  it  giving  way  the  plain- 
tiff was  precipitated  to  the  ground,  receiving  in  his  fall  severe 
injuries. 

There  was  evidence  that  the  cleat  gave  way  owing  to  one 
of  the  shingles  to  which  it  was  attached  not  having  been  pro- 
perly fastened  to  the  roof,  and  there  was  also  evidence  that 
the  mode  adopted  on  the  defendante'  work  of  fastening  the 
cleats,  even  if  it  had  been  properly  carried  out,  was  an  unsafe 
one;  though  it  was  also  shewn  that  the  mode  adopted  was 
that  in  use  by  other  builders. 

The  plaintiff  was  working  under  a  foreman  of  the  defend- 
ante,  named  Donaldson,  who  had  charge  of  the  men  employed 
on  the  work — the  plaintiff  and  another  man  being  the  only 
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ones  employed  at  the  time  of  the  accident.  Donaldson  ap- 
pears also  to  have  worked  on  the  building  as  a  carpenter  with 
the  men  under  his  charge. 

It  did  not  appear  by  whom  the  cleats  had  been  put  on. 
AH  that  was  shewn  was,  that  they  were  not  on  when  the 
plaintiff  was  taken  from  the  Herkimer  street  building  to  the 
Greening  one,  and  that  they  were  on  when  he  reti^med  to 
work  on  the  former  on  1st  October. 

Nor  was  it  shewn  who  had  been  working  on  the  Herkimer 
street  building  during  the  plaintiff's  absence  from  it,  or 
whether  any  work  had  been  done  on  it,  in  the  meantime,  ex- 
cept that  of  putting  on  the  two  courses  of  shingles  and  the 
cleats.     .     .     . 

I  am  inclined  to  think  that  there  was  evidence  to  go  to 
the  jury  that  the  mode  adopted  by  the  defendants  of  fixing 
the  cleats  to  the  roof  was  an  unsafe  one,  but  no  evidence  was 
adduced  to  shew  that  the  defendants  knew  this.  According 
to  the  plaintiff's  evidence,  he  knew  that  it  was  an  unsafe 
method,  and  did  not  call  the  attention  of  his  employers  to  it ; 
and  it  does  not  appear  that  he  had  any  reasonable  excuse  for 
failing  to  do  so,  or  that  he  was  aware  that  his  employers  or 
some  person  superior  to  himself  in  their  service  already  knew 
that  the  mode  adopted  was,  if  in  fact  it  was,  an  unsafe  one. 

The  provisions  of  sub-sec.  3  of  sec.  6  of  the  Act  are  there- 
fore a  conclusive  answer  to  the  plaintiff's  claim,  in  as  far  as 
it  was  based  on  this  alleged  ground  of  negligence. 

Nor  at  the  common  law  was  any  case  made.  It  was  not 
even  suggested  that  the  defendants  or  either  of  them  had 
personally  done  or  directed  or  interfered  in  the  work  of  put- 
ting on  the  cleats,  nor  was  it  questioned  that  they  had  sup- 
plied all  the  materials  which  were  necessary  for  making  them 
safe  and  suflBcient  for  the  purpose  for  which  they  were  in- 
tended, and  it  was  not  shewn  that  the  workmen  employed  by 
the  defendants  in  the  work  were  not  competent  workmen,  or. 
if  they  were  not  that  the  defendants  knew  or  ought  to  have 
known  it. 

The  case  is  very  like  Tarrant  v.  Webb,  18  C.  B.  797. 

See  also  Wilson  v.  Merry,  L.  E.  1  H.  L.  Sc.  at  p.  332, 
per  Lord  Cairns,  L.C. 

I  am  unable,  however,  to  agree  with  the  ruling  as  to  the 
case,  so  far  as  the  liability  of  the  defendants  was  rested  on 
the  provisions  of  the  Act. 

The  cleat  was,  in  my  opinion,  a  part  of  '^  the  ways,  works, 
machinery,  plant,  buildings,  or  premises  connected  with,  in- 
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tended  for.  or  used  in  the  business  of  the  employer/'  within 
the  meaning  of  sub-sec.  1  of  sec.  3. 

It  occupied,  in  respect  of  the  work  which  was  being  done, 
a  similar  position  to  that  of  a  scaffold  or  ladder,  and  it  or 
some  such  means  was  admittedly  necessary  for  the  safety  of 
the  workmen  employed  in  shingling  the  building. 

There  was  evidence  that  the  "  cleat "  was  defective  in  that 
it  was  not  securely  fastened,  and  that  it  was  not  only  insuffi- 
cient for  the  purpose  for  which  it  was  intended,  but  wa3 
worse  than  if  nothing  had  been  provided,  Decause  it  invited 
the  workman  to  use  it  as  a  safe  support  in  doing  his  work 
when  in  fact  it  was  unsafe. 

There  was  eWdence  also  that  the  defective  condition  of 
the  cleat  was  the  proximate  cause  of  the  injur}-  to  the  plain- 
tiff; and  there  was  evidence,  putting  the  case  most  favour- 
ably for  the  defendants,  that  the  defect  in  the  cleat  was  due 
to  the  negligence  of  the  workman  of  the  defendants  who  did 
the  work  of  putting  on  the  cleats;  and  the  plaintiff  was  ad- 
mittedly not  one  of  the  workmen  employed  on  the  building 
when  that  work  was  done. 

The  plaintiff's  right  to  recover,  if  T  am  right  in  my  view 
of  the  undisputed  facts  and  the  inferences  which  the  jury 
might  reasonably  have  drawn,  depends  upon  whether,  if  the 
jury  had  drawn  the  inferences  I  have  suggested  as  open  to 
be  drawn  from  the  evidence,  the  defendants  are  answerable 
for  the  negligence  which  in  that  case  would  have  been  estab- 
lished. 

Granting  that  the  negligence  was  that  of  a  fellow  servant, 
if  the  case  is  within  the  provisions  of  sub-sec.  1  of  sec.  6, 
that  is.  in  my  opinion,  wholly  immaterial.  The  object  of  the 
legislation  was  to  mitigate  the  rigour  of  the  common  law 
doctrine  of  conmion  employment  and  the  consequences  which 
flowed  from  it,  and  to  have  made  the  employer  liable  for  the 
^^Ggligence  of  one  whom  he  intrusts  with  *^  seeing  that  the 
condition  or  arrangement  of  the  ways  .  .  .  are  proper,"  only 
where  that  person  is  not  a  fellow  servant  of  the  injured  work- 
man, in  my  opinion  would  have  been  to  retain  the  rigour  of 
the  common  law  doctrine  in  its  most  obnoxious  form ;  but  the 
Legislature  has  not  said  so^  and  I  can  see  no  reason  for  not 
giving  to  the  words  it  has  used  their  ordinary  grammatical 
sense  and  meaning,  or  for  refining  them  away  imder  the  pro- 
cess of  judicial  exposition. 

I  may  observe,  in  passing,  that  there  is  a  marked  differ- 
ence between  the  corresponding  section  of  the  English  Act 
and  sub-sec.  1  of  sec.  6  of  our  Act. 
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The  English  Act  requires  that  the  person  intrusted  shall 
he  some  person  "  in  the  service  of  the  employer,"  and  there- 
fore when  a  competent  independent  contractor  is  employed, 
the  common  law  rule  applies,  and  the  employer  is  not  answer- 
able to  his  workman  for  injuries  sustained  by  him  owing  to 
the  contractor  having  negligently  performed  the  work  he  was 
intrusted  to  do:  Kiddle  v.  Lovett,  16  Q.  B.  D.  606. 

The  English  provision  is  also  that  the  person  has  been 
intrusted  with  the  duty  of  seeing  that  the  machinery  .  .  . 
are  "in  proper  condition."  The  corresponding  provision  of 
our  Act  is  that  he  has  been  intrusted  with  the  duty  of  seeing 
that  the  condition  or  arrangement  of  the  ways  .  .  .  "are 
proper." 

These  differences  between  sub-sec.  1  of  sec.  6  of  our  Act, 
and  the  corresponding  provision  of  the  English  Act,  make  it 
clear  that  the  Legislature  of  this  Province  intended  to  place 
upon  the  employer  a  higher  duty  towards  his  employees  than 
it  was  thought  right  in  England  to  place  upon  him,  and  to 
make  him  answerable,  as  far  as  the  condition  or  arrangement 
of  the  ways,  etc,  is  concerned,  for  the  negligence  of  any  per- 
son, whether  in  his  service  or  not,  to  whom  he  intrusts  the 
duty  mentioned  in  the  sub-section,  in  the  performance  of  that 
duty  in  the  same  way  and  to  the  same  extent  as  he  would  have 
been  answerable  at  the  common  law  had  he  taken  upon  him- 
self personally  the  performance  of  the  duty. 

It  follows,  I  think,  from  this  view  of  the  enactment,  that 
where  an  appliance  necessary  for  the  safety  of  the  workman 
is  required  in  the  course  of  the  work,  and  the  employer  di- 
rects any  one  to  provide  it  ready  for  use  of  the  workman, 
that  person  is  one  intrusted  with  the  duty  of  seeing  that  the 
appliance  is  proper.  This,  no  doubt^  is  a  wide  extension  of 
the  common  law  liability  of  the  employer,  but  it  is  to  be  borne 
in  mind  that  if  he  is  made  liable  he  has  his  remedy  over 
against  the  person  he  has  employed,  and  so  the  hardship  of 
making  him  liable  where  he  employs  a  skillful  and  competent 
person  to  do  the  work  is  perhaps  not  so  great  as  it  may  at 
first  sight  appear.     ... 

Giles  V.  Thames  Iron  Works  Shipbuilding  Co.,  1  Times  L. 
K.  469,  and  Ferguson  v.  Gait  Public  School  Board,  27  A. 
R.  480,  per  Osier,  J.A.,  and  Burton,  C.J.O.,  referred  to. 

In  the  present  case,  when  the  defendants  sent  their  work- 
man, whoever  he  was  who  put  on  the  cleats,  whether  he  was 
sent  to  do  that  particular  work  or  to  do  it  only  in  connexion 
with  the  work  of  shingling  the  roof,  he  was,  I  think,  a  person 
intrusted  by  the  employer  with  the  duty  of  seeing  that  the 
cleat  was  proper,  within  the  meaning  of  the  sub-section.     It 
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can,  in  my  opinion,  make  no  difference  that  he  was  not  sent 
to  do  the  particular  work,  but  to  do  work  in  the  doing  of 
which,  as  the  employer  knew,  it  was  necessary  for  the  pro- 
tection of  his  workmen  that  sufficient  cleats  should  be  put 
on,  and  the  putting  on  of  which  was  the  mode  adopted  by  the 
defendants  for  providing  in  the  course  of  such  work  for  the 
safety  of  their  workmen. 

If  the  plaintiff  had  been  the  workman  intrusted  with  the 
duty,  or  even  one  of  a  number  of  workmen  who  were  sent  to 
do  the  work  of  shingling,  the  duty  of  putting  on  the  cleats 
not  being  assigned  to  any  one  of  them,  different  considera- 
tions would  apply,  and  in  the  one  case,  and  perhaps  in  the 
other,  the  plaintiff  could  not  complain  of  the  negligence ;  but 
in  this  case  the  plaintiff  was  neither  himself  intrusted  with 
the  duty  nor  one  of  a  number  of  men  sent  to  do  the  shingling, 
in  the  course  of  doing  which  the  cleats  were  put  on.  He,  as 
has  already  been  stated,  came  on  the  work  after  the  cleats  had 
been  put  on,  and  I  am  unable  to  understand  why  he  is  not 
entitled  to  complain  of  the  negligence  of  the  other  workman 
or  workmen  who  were  intrusted  with  the  work  of  putting  on 
the  cleats.  It  can,  as  I  have  said  it  appears  to  me,  make  no 
difference  that  it  was  not  shewn  that  any  one  had  been  em- 
ployed to  put  on  the  cleats,  as  a  separate  piece  of  work;  the 
defendants  knew  that  the  cleats  were  required,  and  must  and 
would  be  put  on  by  the  workman  they  sent  to  do  the  work  of 
shingling.  They  would  have  had  a  right  to  complain  if,  in 
accordance  with  their  practice  in  doing  such  work,  cleats  had 
not  been  put  on,  and  must  be  held  to  have  intrusted  the  work- 
man whom  they  sent  to  do  the  work  of  shingling,  with  the 
duty  of  putting  on  the  cleats  just  as  much  as  if  they  had  in 
terms  directed  him  to  put  them  on. 

In  my  opinion,  therefore,  the  plaintiff  had  made  out  a 
case  entitling  him  to  ^o  to  the  jury  as  to  his  claim  under 
the  Act.  and  I  would,  tiierefore,  allow  the  appeal,  reverse  the 
judgment  appealed  from,  and  direct  a  new  trial  to  be  had 
between  the  parties,  and  the  defendants  should,  I  think,  pay 
the  costs  of  the  appeal  and  the  last  trial. 
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CHAMBERS. 

HUMPHRIES  V.  VILLAGE  OF  ARTHUR. 

Injunction  —  Municipal  Corporation  —  Action  against,  hy 
Ratepayer — Locus  Standi — Census  Enumeration — License 
Commissioners — Parties. 

This  was  an  action  brought  by  Albert  Henry  Humphries,  a 
ratepayer  of  the  village  of  Arthur,  against  the  village  corpora- 
tion, one  Patrick  Cavanagh,  census  enumerator,  and  Thomas 
Harcourt,  John  Oliver,  and  James  Brandon,  the  board  of 
license  commissioners  for  West  Wellington,  for  an  injunc- 
tion to  restrain  defendant  Cavanagh  from  proceeding  with 
OP  making  any  returns  of  the  census  enumeration  of  the  vil- 
lage corporation,  and  the  defendants  the  license  commis- 
sioners from  certifying  or  acting  upon  any  certificate  of  the 
returns  by  the  village  corporation. 

The  action  was  not  commenced  on  behalf  of  all  the  rate- 
payers by  the  plaintiff,  but  simply  himself  alone. 

An  ex  parte  injunction  having  been  granted,  plaintiff 
moved  to  continue  it  until  the  trial. 

E.  Coatsworth  and  J.  M.  Kearns,  Arthur,  for  plaintiff. 

E.  E.  A.  DuVemet,  for  defendants  the  village  corpora- 
tion and  defendant  Cavanagh. 

M.  Wilkins,  Arthur,  for  defendants  the  board  of  license 
i^ommissioners. 

Meredith,  C.J.,  held  that  plaintiff  should  have  sued  on 
behalf  of  all  the  ratepayers,  and,  not  having  done  so,  had  no 
locus  standi,  and  refused  liberty  to  amend,  but  adjourned 
the  motion  for  one  week  to  enable  plaintiff  to  produce  au- 
thorities to  support  his  right  to  bring  the  action.     Injunc- 
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tion  as  against  commissioners  dissolved  with  costs  to  them 
in  any  event,  they  not  being  proper  parties. 

Before  the  expiry  of  the  week  plaintiflE  abandoned  his 
action. 


Street,  J.  February  1st,  1904. 

CHAMBERS. 

Be  ROSS. 

Will  —  Construction  —  Gift  to  '^aforementioned"  Children, 
their  Heirs  or  Assigns — Child  of  Daughter' Decea^d  at 
Date  of  Will 

Motion  by  Sarah  Ann  Cranswick  under  Enle  938  for 
order  declaring  the  construction  of  the  will  of  William  Mar- 
shall Ross,  who  died  on  18th  June,  1874.  The  testator  left 
a  widow  and  six  sons  and  four  daughters  surviving  him.  He 
also  left  a  granddaughter,  Sarah  Ann  Cranswick,  a  daughter 
of  his  eldest  daughter  Ann  Cranswick,  who  had  died  before 
the  date  of  his  will.  In  his  will  he  gave  certain  real  and 
personal  estate  to  his  widow  for  life,  and  to  each  of  his  six 
sons  and  four  daughters  by  name  a  sum  of  money  or  other 
benefit  imder  his  will.  He  also  gave  a  legacy  to  Sarah  Ann 
Cranswick  in  the  following  terms :  ^'  Fourthly,  I  do  will 
and  bequeath  unto  my  granddaughter  Sarah  Ann  Cranswick 
(the  only  daughter  living  of  my  eldest  daughter  Ann  Crans- 
wick, now  deceased)  the  sum  of  $400  to  be  paid  unto  her 
when  she  shall  attain  the  age  of  21  years:  provided  always 
that  if  the  said  Sarah  Ann  Cranswick  should  die  unmarried 
before  that  she  attain  unto  the  age  of  21  years  or  leaving  no 
issue,  then  the  said  bequest  of  $400  shall  be  equally  divided 
between  my  aforementioned  six  sons  and  my  aforenamed 
four  daughters,  share  and  alike,  to  them,  their  heirs  and 
assigns."  Then  by  the  last  clause  in  his  will  he  directed 
that  the  whole  residue  of  his  estate  at  the  death  of  his  widow, 
including  the  principal  sum  from  which  she  derived  her  in- 
come for  life,  should  be  equally  divided  between  all  his 
^^aforementioned  sons  and  daughters,  share  and  share  alike, 
or  their  heirs  and  assigns." 

R.  E.  Heggie,  Brampton,  for  Sarah  Ann  Cranswick,  con- 
tended that  she  was  entitled  to  a  share  of  this  resid\ie,  and 
that  her  mother  was  to  be  treated  as  being  one  of  the  afore- 
mentioned sons  and  daughters,  because  her  name  was  men- 
tioned in  the  will. 


W.  H.  McFadden,  K.C.,  for  Mary  Wilson,  representing 
the  other  adult  legatees  as  a  class. 
F.  W.  Harcourt,  for  infants. 
W.  S.  Morphy,  Brampton,  for  executors. 

Street,  J. — .  .  .  The  only  reference  the  testator 
makes  to  Ann  Cranswick  is  in  a  parenthesis  in  which  he 
refers  to  her  as  being  "now  deceased.^^  When  the  testator 
in  the  gift  of  the  residue  refers  to  his  sons  and  daughters, 
the  presumption  is  that  he  means  those  who  are  living,  and- 
not  one  who  was  dead,  to  his  knowledge,  at  the  time  he 
was  speaking.  This  is  a  presumption  which  would  readily 
give  way  to  language  shewing  an  intention  to  include  deceased 
children;  but  here  the  language  is  in  accordance  with  and 
not  opposed  to  the  presumption.  He  directs  the  residue  to 
be  divided  between  all  his  "aforementioned  sons  or  daugh- 
ters, share  and  share  alike ;^^  the  words  "or  their  heirs  or 
assigns,'^  which  follow,  naturally  refer  to  the  heirs  or  as- 
signs of  the  sons  and  daughters  who  are  to  share  and  share 
alike,  and  not  to  the  heirs  or  assigns  of  a  daughter  who, 
being  dead,  could  not  take  a  share. 

Order  declaring  that  Sarah  Ann  Cranswick  (now  Sarah 
Ann  Hillock)  is  not  entitled  to  share  in  the  residue.  Costs 
of  all  parties  out  of  the  estate.  Only  one  affidavit  to  be 
taxed  to  the  applicant. 


Ferguson,  J.  February  1st,  1904. 

CHAMBERS. 

EEX  V.  THOMPSON. 

Police  Magistrate — Jurisdiction — Fraud  at  Municipal  Elec- 
tion— Informatioru — Prohibition. 

Motion  by  defendant  for  prohibition  to  the  police  magi- 
strate for  the  city  of  Toronto,  upon  the  ground  that  hfe  had 
not  jurisdiction  to  proceed  upon  an  information  in  these 
words :  "  The  said  informant  upon  his  oath  says  that  he  is 
informed  and  believes  that  Samuel  Thompson  on  the  1st  day 
of  January,  1904,  at  the  city  of  Toronto,  in  the  county  of 
York,  did,  contrary  to  law,  in  a  municipal  election  for  the 
office  of  controller  of  the  municipality  of  the  city  of  Toronto, 
fraudulently  did  (sic)  put  into  a  ballot  box,  for  the  purposes 
of  said  election,  a  paper  other  than  the  ballot  paper  which  he 
is  authorized  by  law  to  place  in  the  said  ballot  box,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.'' 

E.  E.  A.  DuVemet,  for  defendant. 
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J.  R.  Cartwright,  K.C.,  and  J.  W.  Curry,  K.C.,  for  the 
Crown  and  the  magistrate. 

Ferguson,  J.,  after  looking  at  the  authorities  cited  and 
considering  the  force  of  the  arguments,  entertained  no  doubt 
that  the  applicant  could  not  succeed.  Application  dismissed 
with  costs. 


Ferguson,  J.  February  1st,  1904. 

CHAMBERS. 

Ee  mckain  and  birkbeok:  investment  and 
savings  co. 

Company — Sale  hy  Holder  of  Fully  Paid  up  Shares — Eight 
to  Transfer  on  Books — Lien  of  Company  for  Payments-  due 
on  other  Shares — Notice  to  Transferee — By-laws  of  Com- 
pany— Articles, 

Motion  by  George  I.  McKain  for  an  order  directing  the 
company  to  enter  his  name  as  a  shareholder  on  the  books  of 
the  company. 

F.  W.  Murray  wa^  the  owner  and  holder  of  3  fully  paid 
up  shares  in  the  company  of  $100  each,  and  was  also  the 
owner  of  7  other  $100  shares  in  the  company,  the  value  of 
which  was  payable  by  instalments.  Upon  these  7  shares  there 
was  unpaid  to  the  company  $654.33,  but  only  $68  of  this  was 
overdue.  Murray  held  a  certificate  of  his  ownership  of  the 
3  paid  up  shares,  which  was  silent  as  to  the  other  7  shares. 
This  certificate  on  its  face  stated:  "  These  shares  are  trans- 
ferable only  upon  the  execution  by  the  owner  and  holder  and 
his  transferee  of  the  assignment  indorsed  hereon,  and  the 
approval  thereof  by  the  secretary,  and  upon  the  payment  of 
a  transfer  fee  of  $1."  In  another  and  separate  clause  the 
certificate  said :  "  The  articles  of  this  company  are  part  and 
parcel  of  this  contract,  and,  in  addition  to  this  certificate, 
are  hereby  accepted  as  part  of  the  contract  between  the  com- 
pany and  the  shareholder.^^ 

In  July,  1903,  McKain  purchased  from  Murray  the  3 
fully  paid  up  shares.  The  assignment  indorsed  upon  the 
certificate  was  duly  executed  by  both  transferor  and  trans- 
feree, all  the  required  formalities  duly  attended  to,  and  the 
certificate  and  assignment  delivered  by  Murray  to  McKain. 

On  29th  July,  1903,  McKain  enclosed  the  certificate,  on 
which  was  indorsed  the  transfer  of  the  3  shares  to  him,  and 
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$1  for  transfer  fee,  to  the  company,  stating  that  he  wished 
to  have  the  shares  transferred  to  his  name  and  the  certificate 
returned  to  him.  . 

On  31st  July,  1903,  the  secretary  of  the  company  wrote 
to  McKain :  "  We  are  unable  to  register  a  transference  of  the 
fully  paid  up  shares  unless  the  prospective  holder  also  takes 
over  the  instalment  shares,  and  we  shall  be  glad  if  you  can 
arrange  with  Mr.  Murray  to  do  this/' 

The  company  declined  to  enter  in  their  books  a  transfer 
of  the  three  shares  to  McKain,  saying  that  according  to  their 
by-laws  they  had  a  lien  over  the  stock  held  by  their  share- 
holders for  any  indebtedness  to  the  company. 

C.  A.  Moss^  for  the  applicant. 

W.  H.  Blake,  K.C.,  for  the  company. 

Ferguson,  J. — .  .  .  .  The  claim  of  the  company  to 
have  a  lien  or  charge  upon  these  three  shares  is  based  upon 
certain  of  their  by-laws.  Paragraph  2  of  part  4  of  these 
by-laws  is  as  follows:  "Each  shareholder  shall  be  charged 
with  any  and  all  amounts  that  may  be  owing  by  the  share- 
holder or  his  assigns  to  the  company,  whether  in  dues,  loans 
m  trust,  or  otherwise,  and  all  certificates  of  stock  in  the  com- 
pany shall,  whether  it  is  mentioned  therein  or  not,  be  sub- 
ject to  a  lien  or  charge  thereon  to  secure  any  such  indebted- 
ness; and  the  right  to  withhold  such  indebtedness  is  hereby 
reserved  to  the  company.*' 

This  provision  in  the  by-laws  of  the  company  was,  as  I 
think,  binding  upon  Murray  so  long  as  he  was  the  holder  of 
this  stock,  and  would,  possibly,  also  be  binding  upon  Murray's 
transferee  of  the  stock,  taking  it  with  notice  of  the  provision ; 
but  it  is  not  necessary  to  decide  as  to  this.  ...  I  have 
arrived  at  the  opinion  that  McKain,  the  applicant  here,  pur- 
chased and  paid  for  this  stock  without  any  notice  or  know- 
ledge of  this  provision  in  the  company's  by-laws.  It  was 
contended  that  the  word  "  articles''  in  the  clause  on  the  face 
of  the  certificate  should  be  read  "by-laws,"  but  I  have  not 
found  any  warrant  for  doing  this,  and  I  do  not  think  it  should 
be  done.  Failing  this,  there  does  not  seem  to  be  anything 
to  shew  that  the  transferee  McKain  had  any  notice  or  know- 
ledge of  the  by-laws  of  the  company  or  of  the  provision  therein 
above  set  forth. 

Bradford  Banking  Co.  v.  Briggs,  12  App.  Cas.  29  .  .  . 
36  not  in  point  here.  .  .  .  The  principle  of  Hopkinson  v. 
Bolt,  9  H.  L.  C,  was  applied.     .     .     . 
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The  alleged  existence  of  the  lien  or  charge  upon  the  shares 
was  the  only  objection  raised,  and  .  .  .  the  objection  is 
not  a  valii  one.  .  .  .  Th^  order  asked  should  be  granted 
with  costs. 


Street,  J.  February  1st,  1904. 

WEEKLY  COURT. 

ROSS  V.  ROBERTSOlSr. 

Limitation  of  Acti^ms — Account — Co-owners  of  Property — Re- 
ceipt of  Rents  by  One — Partnership — Agency — Fiduciary 
Relationship, 

Appeal  by  plaintiff  from  a  certificate  of  the  local  Master 
at  Port  Arthur  holding  the  Statute  of  Limitations  a  bar  to 
plaintiff's  right  to  an  account,  beyond  six  years  from  the 
issue  of  the  writ  of  summons,  of  the  transactions  between 
plaintiff  and  defendant. 

The  action  was  for  an  account  of  the  dealings  between 
plaintiff  and  defendant  which  began  about  the  year  1890; 
the  defendant  pleaded  the  Statute  of  Limitations  to  parts  of 
the  account,  and  the  judgment  on  28th  April,  1903,  directed 
the  local  Master  to  take  an  account  of  the  money  transactions 
between  plaintiff  and  defendant,  subject  to  the  objection 
taken  with  regard  to  the  Statute  of  Limitations.  The  de- 
fendant under  the  Master's  direction  brought  in  his  accounts 
from  1890  down,  his  rights  with  regard  to  the  statute  being 
expressly  reserved. 

The  plaintiff  lived  in  Winnipeg,  the  jdefendant  at  Port 
Arthur.  In  1891  plaintiff  bought  some  town  lots  at  Fort 
William  close  to  Port  Arthur,  and  sold  a  half  interest  in 
them  to  defendant;  then  the  parties  agreed  to  build  houses 
upon  these  lands  at  their  joint  cost  and  to  raise  part  of  the 
money  for  the  purpose  by  mortgages  upon  the  property,  and 
to  contribute  the  remainder  in  equal  shares.  The  houses 
were  completed  and  rented  in  1891 ;  the  defendant  colleeted 
the  rents  on  joint  account,  and  paid  out  of  them  the  interest 
on  the  mortgages  and  the  taxes  and  other  outlays  upon  the 
property,  sending  his  accounts  from  time  to  time  to  the 
plaintiff. 

The  plaintiff  now  alleged  that  the  defendant  did  not  con- 
tribute his  just  share  of  the  cost  of  the  buildings,  and  that 
he  had  not  properly  accounted  fpr  the  rents. 

The  local  Master  held  that  the  statute  applied,  and  re- 
fused to  allow  plaintiff  to  go  into  the  accounts  beyond  the 
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period  of  six  years  from  the  issue  of  the  writ  on  15th  August, 
1902 ;  and  plaintiff  appealed. 

J.  H.  Moss,  for  plaintiff. 

H.  L.  Drayton,  for  defendant. 

Street,  J. — There  is  nothing  in  the  circumstances  which 
constituted  a  partnership  between  plaintiff  and  defendant; 
they  were  simply  co-owners  of  the  property  and  of  the  houses. 

The  houses  were  built  in  1890  and  1891 ;  the  defendant, 
being  on  the  spot,  undertook  to  supervise  their  erection  and 
to  pay  the  bills;  part  of  the  money  was  raised  by  mortgage, 
and  the  parties  were  to  contribute  the  remainder  in  equal 
shares.  The  plaintiff  now  alleges  that  the  defendant  did 
not  contribute  his  full  share  of  their  cost.  So  far  as  this 
claim  is  concerned,  it  seems  to  me  it  is  too  late  now  for  the 
plaintiff  to  raise  the  question.  It  is  true  that  the  defendant 
was  acting  as  the  plaintiff^s  agent  in  making  the  arrange- 
ments for  building  the  houses,  so  far  as  hi&  share  was  con- 
cerned, and  in  receiving  and  disbursing  money  for  the  pur- 
pose of  completing  them,  and  as  such  agent  he  was  a  quasi- 
trustee  for  the  plaintiff,  but  there  was  nothing  to  constitute 
him  an  express  trustee  so  as  to  deprive  him  of  the  benefit 
of  the  statute.  I  think  the  same  must  also  be  held  with 
re^rd  to  the  rents;  the  defendant  was  by  arrangement  man- 
ager of  the  property  of  which  he  and  the  plaintiff  were  co- 
owners  ;  the  rents  were  their  joint  property,  and  he  collected 
them  for  both,  and  paid  the  outgoings  in  the  way  of  interest, 
taxes,  and  repairs  from  year  to  year,  shewing  the  plaintiff 
from  time  to  time  what  he  was  doing  with  the  money  which 
came  into  his  hands.  He  was  an  ordinary  agent  without  any 
special  fiduciary  character;  he  could  not  have  been  required 
to  keep  the  plaintiff's  share  of  the  moneys  he  received  sepa- 
rate from  his  own  share.  It  was  intended,  on  the  contrary, 
that  he  should  mix  the  plaintiff's  share  of  the  rents  with  his 
own  and  out  of  the  common  fund  should  pay  the  outgoings. 
The  case  is  therefore  distinguishable  from  the  cases  of  an 
express  trust  of  a  fund  which  the  agent  is  bound  to  keep 
apart  and  to  invest  or  otherwise  deal  with  in  a  particular 
manner:  Friend  v.  Young,  [1897]  2  Ch.  421;  Wright  on 
Principal  and  Agent,  2nd  ed.,  pp.  232-236;  Lcwin  on  Trusts, 
10th  ed.,  pp.  1103-4;  Ee  Hindmarsh,  1  Dr.  &  Sm.  129;  Wat- 
son v.  Woodman,  L.  E.  20  Eq.  721. 

The  plaintiff  relied  upon  the  cases  of  Coyne  v.  Broddy, 
15  A.  R.  159,  and  Burdick  v.  Garratt,  L.  R.  5  Ch.  233;  but 
those  eases  are  distinguishable  because  in  each  of  them  it  was 
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held  that  an  express  trust  was  created  by  the  fact  that  the  de- 
fendant was  bound,  in  the  one  case  by  deed  and  in  the  other  by 
agreement,  to  hold  the  money  in  question  to  be  invested  by 
him  for  the  owner.  Lyell  v.  Kennedy,  14  App.  Cas.  437,  also 
relied  on  by  the  plaintiff,  is  a  case  of  another  class ;  there  the 
defendant  had  entered  upon  property  and  collected  the  rents^ 
expressly  declaring  that  he  was  in  possession  on  behalf  of  the 
true  owner,  whoever  he  might  turn  out  to  be,  and  it  was 
held  that  he  could  not  afterwards,  while  still  continuing  in 
possession  and  receipt  of  the  rents,  throw  off  the  character 
in  which  he  had  entered,  and  set  up  the  statute  against  the 
true  owner,  claiming  the  land  and  the  r^its  he  had  received 
as  his  own. 

In  my  opinion  the  ruling  of  the  learned  local  Master  was 
right,  and  the  appeal  must  be  dismissed  with  costs. 


Street,  J.  February  1st,  1904* 

RAY  V.  PORT  ARTHUR,  DULUTH,  AlSfD  WESTERN 
R.  W.  CO. 

RAY  V.  MIDDLETON. 

Interest — Judgment  for  Payment  of  Value  of  Bonds — Am^mni 
Ascertained  "by  Master — Interest  on — Amendment  of  Judg- 
ment. 

The  plaintiff  applied  by  petition  setting  out  the  judgment 
entered  on  28th  March,  1895,  and  the  Master's  report  made 
in  1899,  which  was  sustained  on  appeal.  The  defendants  in 
each  case  were  ordered  by  the  judgment  to  pay  the  plaintiffs 
the  value,  on  a  certain  date,  of  certain  bonds  specified  in  the 
judgment,  forthwith  after  the  Master,  to  whom  the  question 
of  the  value  was  referred,  should  make  his  report.  The  Mas- 
ter made  his  report  fixing  the  value  of  the  bonds  on  the  dates 
mentioned,  and  the  defendants  in  1903  paid  to  the  plaintiffs 
the  value  so  fixed,  with  interest  from  the  date  of  the  report 
Nothing  was  said  in  the  judgment  about  interest,  and  the 
plaintiffs  claimed  in  1903  to  be  paid  interest  from  the  dates 
fixed  for  the  valuation  of  the  bonds,  but  this  the  defendants 
refused  to  pay. 

The  petitions  submitted  that  the  plaintiffs  were  entitled 
to  this  interest  and  asked  that,  if  necessary,  the  judgment 
might  be  amended  so  as  to  make  interest  payable. 

W.  R.  Riddell,  K.C.,  and  J.  R.  Roaf,  for  plaintiff. 

W.  Francis,  for  defendant  Middleton. 

J.  H.  Moss,  for  defendant  Conmee. 
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Street,  J. — It  is  clear  that  upon  the  judgments,  as  they 
stand,  the  plaintiff  is  not  entitled  to  the  interest  he  claims. 
The  defendants  are  ordered  to  pay  a  certain  sum  when  the 
Master  has  fixed  it  by  his  report.  The  Master  fixed  the  sum, 
and  the  defendants  paid  it. 

NTo  grounds  for  amending  the  judgments  are  even  sug- 
gested by  the  petitioners.  It  was  suggested  upon  the  argu- 
ment that  the  judgment  issued  does  not  agree  with  that  pro- 
nounced, but  I  can  see  no  practical  difference  between  them» 
Then  it  was  suggested  that  the  plaintiff  was  entitled  to  in- 
terest, and  that  tiie  omission  to  give  it  must  be  treated  as  a 
slip  which  could  be  corrected.  That  was,  however,  a  matter 
upon  which  the  plaintiff  should  have  appealed  if  he  con* 
sidered  it  to  be  wrong.  There  is  nothing  to  shew  that  the 
judgment  drawn  up  does  not  exactly  represent  what  the 
learned  Juage  intended,  and  i  have  no  power  to  sit  in  appeal 
from  it  or  to  alter  it  upon  any  of  the  grounds  which  are  sug- 
gested. The  prayer  oi  Doth  petitions  must  be  refused,  and 
tne  petitioner  must  pay  the  costs. 


February  1st,  1904. 

divisional  court. 

O'BRIEN  V.  COENELL. 

Deed — Conveyance  of  Land— Cutting  down  to  Mortgage  — 
Account — Reference. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  3 
0.  W.  R.  544,  in  favour  of  plaintiff  in  action  to  set  aside  a 
quit  claim  deed  and  have  it  declared  to  be  merely  a  security 
and  for  redemption. 

D.  L.  McCarthy,  for  defendant. 

G.  H.  Kilmer,  for  plaintiff. 

The  Court  (Boyd,  C,  Ferguson,  J.,  Meredith,  J.) 
suggested,  after  liearing  the  argument,  that  the  parties  should 
agree  to  a  judgment  directing  the  taking  of  accounts  and  re- 
serving further  directions  and  costs.  This  was  agreed  to, 
and  a  judgment  pronounced  accordingly. 
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February  1st,  1904. 
divisional  court. 

ee  uabbe  and  corporation  of  blind  river. 

Municipal  Corporations — By-law — Reduction  of  Number  of 
Liquor  Licenses — Casting  Vote  of  Reeve — Pecuniary  In- 
terest in  Licensed  Premises  in  Municipality. 

Appeal  by  Israel  L^Abb6  from  an  order  of  the  senior 
Judge  of  the  District  Court  of  Algoma  dismissing  a  summary 
application  by  the  appellant  to  quash  a  by-law  passed  by  the 
municipal  council  .of  Blind  River,  reducing  the  number  of 
liquor  licenses  for  the  municipality,  upon  the  ground  that 
the  reeve,  upon  whose  casting  vote  the  by-law  was  passed, 
had  a  pecuniary  interest  in  the  result  of  the  reduction  in  the 
number  of  licenses.  ' 

The  appeal  was  heard  by  Boyd,  C,  Ferguson,  J.,  Mere- 
dith, J. 

W.  E.  Middleton,  for  appellant. 

Grayson  Smith,  for  the  corporation. 

Boyd,  C. — ''The  plain  principle  that  no  one  can  be  a 
judge  in  his  own  cause  pervades  every  branch  of  the  law  and 
is  as  ancient  as  the  law  itself."  Paley  on  Convictions,  p.  ^ 
43,  thus  sums  up  the  old  law.  And  in  AUinson  v.  General 
Council  of  Medical  Education  and  Registration,  [1894]  1 
Q.  B.  750,  we  have  the  modem  exposition :  "  In  the  admini- 
stration of  justice,  whether  by  a  recognized  legal  Court,  or 
by  persons  who,  although  not  a  legal  public  Court,  are  acting 
in  a  similar  capacity,  public  policy  requires  that,  in  order  that 
there  should  be  no  doubt  about  the  purity  of  the  administra- 
tion, any  person  who  is  to  take  part  in  it  should  not  be  in 
such  a  position  that  he  might  be  suspected  of  being  biassed :" 
Lord  Esher,  M.R.,  at  p.  758. 

This  fundamental  r\ile  in  the  administration  of  the  law 
is  e(|ually  venerable  and  pervasive  in  the  consuetudinary 
practice  of  parliaments  and  legislative  bodies.  No  better 
expression  of  it  can  be  found  in  this  regard  than  in  the  lan- 
guage of  a  very  learned  and  distinguished  Speaker  of  the 
English  House  of  Commons  in  1811.  Mr.  Speaker  Abbott 
said  "  the  rule  was  very  plain ;  if  they  opened  their  journals 
they  would  find  it  established  200  years  ago,  and  then  spoken 
of  as  an  ancient  practice,  that  a  personal  interest  in  a  ques- 
tion disqualified  a  member  from  voting.     But  this  interest, 
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it  should  be  further  understood,  must  be  a  direct  pecuniary 
interest  and  separately  belonging  to  the  persons  whose  votes 
are  questioned,  and  not  in  common  with  the  rest  of  His  Ma- 
jest^s  subjects,  or  on  a  matter  of  state  policy:'^  Hansard  (1) 
XX.  p.  1011. 

May  says  that  the  extent  to  which  the  rule  of  personal 
interest  in  a  vote  given  by  a  member  against  a  private 
bill  which  would  create  a  project  intended  to  compete  with  an 
undertaking  in  which  he  has  a  pecuniary  interest  is  as  yet  un- 
decided. That  is,  there  is  no  formulated  rule  of  the  House 
— ^but  every  one  so  voting  runs  the  risk  of  having  his  vote 
disallowed  by  -the  subsequent  action  of  the  IJouse :  Parity. 
Prac,  10th  ed.,  p.  356. 

So  in  Canada  the  Dominion  Parliament  have  adopted  the 
old  English  order,  "^o  member  is  entitled  to  vote  upon  any 
question  in  which  he  has  a  direct  pecuniary  interest,  and  the 
vote  of  any  member  so  interested  will  be  disallowed:  Bouri- 
not's  Parity.  Prac.,  3rd  ed.,  p.  509.  This  rule  expressed  in 
the  same  words  is  in  force  as  Eule  No.  16  in  the  Legislative 
Assembly  of  Ontario:  see  Members'  Manual,  p.  132  (ex  rel. 
J.  R.  Cartwright,  K.C.).  And  as  to  private  legislation  it  is 
said  by  Bourinot  that,  while  members  may  properly  vote  on 
any  question  in  which  they  have  no  direct  pecuniary  interest, 
they  will  not  be  allowed  to  vote  for  any  bill  of  a  private 
nature  if  it  be  shewn  that  they  are  immediately  interested 
in  its  passage:  ib.,  p.  513. 

A  very  pointed  illustration  of  the  rule  is  to  be  found  in 
the  legislation  of  Ontario,  B.  S.  0.  ch.  12,  sec.  11,  by  which 
timber  licensees  interested  therein  directly  or  indirectly  are 
disqualified  from  voting  on  any  question  affecting  the  license, 
or  in  which  they  are  interested  by  reason  of  such  license. 

The  same  principle  was  carried  expressly  into  municipal 
government  in  the  Imperial  statute  5  &  6  Vict.  ch.  104,  sec. 
2  (1842),  and  continued  in  the  Act  of  1882,  in  these  words: 
*'  A  member  of  the  council  shall  not  vote  or  take  part  in  the 
discussion  of  any  matter  before  the  council  or  a  committee  in 
which  he  has,  directly  or  indirectly,  by  himself  or  by  his  part- 
ner, any  pecuniary  interest:"  sec.  22,  sub-sec.  2. 

The  Quebec  municipal  code  contains  this  provision :  "  No 
member  of  a  council  can  take  part  in  the  discussion  of  any 
question  in  which  he  has  a  personal  interest:"  Art.  135.  This, 
according  to  Mr.  Justice  Andrews,  is  but  the  affirmance  of 
a  common  law  principle:  Eessleau  v.  Corporation  of  St. 
Lambert,  Q.  R.  10  S.  C.  at  p.  81  (1895).  He  cites  Beach 
on  Corporations  to  this  effect:  "It  is  essential  to  the  validity 
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of  action  upon  a  proposition  submitted  to  the  board,  that  a 
majority  of  all  the  members  qualified  to  vote  in  the  particu- 
lar instence  shall  be  present,  and  members  having  a  direct 
pecuniary  interest  in  the  matter  adverse  to  the  municipality 
which  they  represent  are  excluded  in  counting  a  quorum/' 
There  is  also  to  be  found  in  Dillon  a  more  succinct  statement 
of  like  import :  "  It  is  clear  that  members  of  a  council  cannot 
properly  act  upon  questions  in  which  their  own  pecuniary 
interest  is  directly  and  specially  involved :"  Municipal  Corpo- 
rations, 4th  ed.,  sec.  292,  p.  369. 

These  authors  do  not  exactly  support  the  proposition  as 
to  the  common  Jaw  rule  touching  disqualifying  interest  in 
the  members  of  a  municipal  corporation;  as  to  such  a  body 
exercising  delegated  powers  of  law-making,  the  origin  is  lo 
be  sought  rather  in  the  ancient  rule  which  prevailed  in  par- 
liamentary procedure. 

No  direct  enactment  like  that  of  Quebec  is  to  be  found  in 
Ontario  law  as  to  municipal  corporations,  but  that  some  such 
unwritten  rule  does  exist  is  favoured  by  expressions  of  the 
Judges  in  Be  Baird  and  Almonte,  41  U.  C.  E.  at  p.  429,  and 
Be  Vashon,  30  C.  P.  203. 

This  rule  of  public  policy  which  safeguards  proceedings 
in  the  higher  legislatures  may  well  obtain  in  the  conduct  of 
proceedings  in  the  lesser  organs  of  government,  to  the  dele- 
gated jurisdiction  intrusted  to  municipalities  in  the  admini- 
stration of  local  affairs,  and  the  policy  of  their  smaller  ter- ' 
ritorial  sub-divisions. 

The  High  Court  of  Parliament  was  not  only  a  legislative 
but  a  judicial  body.  It  combined  legislative  capacity  and 
judicial  power;  and  it  would  seem  that  the  analogy  of  cases 
as  to  judges  and  magistrates  strongly  applies  to  the  fiduciary 
conduct  of  municipal  councillors.  The  member  of  a  council 
stands  as  trustee  for  the  local  community,  and  he  is  not  so  to 
vote  or  deal  as  to  gain  or  appear  to  gain  private  advantage 
out  of  matters  over  which  he,  as  one  of  the  council,  has  super- 
vision for  the  benefit  of  the  public.  The  councillor  should 
not  be  able  to  invoke  the  political  or  legislative  character  of 
his  act  to  secure  immunity  from  control,  if  the  taint  of  per- 
sonal interest  sufiSciently  appears  therein. 

Now,  the  interest  or  bias  which  disqualifies  is  one  which 
exists  separate  and  distinct  as  to  the  individual  in  the  par- 
ticular case — ^not  merely  some  interest  possessed  in  common 
with  his  fellows  or  the  public  generally:  Begina  v.  Deal,  45 
L.  T.  N".  S.  441.  This  may  be  a  direct  monetary  interest, 
or  an  interest  capable  of  being  measured  pecuniarily,  and 
in  such  case  that  a  bias  exists  is  presumed.     But  there  may 
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be  also  substantial  interest  other  than  pecuniary,  and  then 
the  question  arises  in  all  the  circumstances  as  to  whether 
there  is  a  real  likelihood  of  bias — a  reasonable  probability 
that  the  interested  person  is  likely  to  be  biassed  with  regard 
to  the  matter  in  hand.  These  are,  I  think,  fair  deductions 
of  the  doctrine  to  be  drawn  from  the  important  decision  of 
the  Court  of  Appeal  in  Eex  v.  Sunderland,  [1901]  2  K.  B. 
357.  See  also  Be  Band,  L.  B.  1  Q.  B.  230,  and  Eegina  v. 
Gaisford,  [1892]  1  Q.  B.  384. 

In  brief,  it  appears  to  be  a  question  of  fact  in  each  in- 
stance of  the  administration  of  public  trusts  to  say  whether 
the  person  voj:ing  in  the  exercise  of  the  trust  has  such  a  dis- 
qiialif\iiig  interest  as  should  estop  him  from  taking  part 
and  as  should  nullify  his  vote. 

The  circumstances  in  this  ease  are  peculiar  and  not  likely 
to  recur.  In  this  municipality,  which  consisted  of  one  town- 
ship and  an  unincorporated  village,  containing  altogether  a 
population  of  583,  there  had  been  passed  in  a  former  year  a 
by-law  aHowing  three  liquor  licenses  for  taverns  to  be  issued 
for  the  locality,  which  remained  in  force  in  1903. 

As  a  matter  of  fact  only  two  licenses  had  been  granted  in 
this  municipality  at  any  time,  and  in  1903  these  licenses  were 
held,  one  for  a  tavern  owned  by  the  brother  of  the  reeve,  and 
the  other  for  a  tavern  which  was  held  under  mortgage  by  the 
reeve  to  secure  the  sum  of  $8,000,  on  which  had  been  paid 
$1,500. 

The  motion  in  the  council  was  to  repeal  this,  by-law  al- 
lowing three  licenses  and  limit  the  number  to  two.  The 
members  divided  equally  two  and  two,  and  by  the  casting 
vote  of  the  reeve  the  former  by-law  was  repealed  and  the 
number  of  licenses  permissible  was  reduced  to  two.  That 
action  would  tie  the  hands  of  the  license  commissioners,  who 
would  be  unable  lawfully  to  consider  more  than  the  granting 
of  two  licenses,  and  it  is  to  be  fairly  inferred  that  the  licenses 
would  go  in  continuation  of  the  existing  licenses  and  to  the 
exclusion  of  the  other  intending  applicant,  who  is  the  moving 
party  in  this  application.  The  vote  of  the  reeve  secured  in 
effect  the  renewal  of  the  license  to  the  tavern  he  held  under 
mortgage,  and  cut  out  in  effect  ^y  chance  of  a  competitor 
who  might  share  the  profits  of  the  mortgaged  tavern  and  im- 
pair otherwise  the  value  of  his  security.  The  reeve  swears 
that  the  value  of  his  security  is  ample,  though  no  license 
were  granted  to  the  hotel.  This  is  contravened  by  an  op- 
posing affidavit,  and  I  think  it  would  be  an  unsafe  conclu- 
sion to  say  that  the  property  would  not  be  seriously  depreci- 
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ated  by  the  licensing  of  a  third  house  in  the  village.  The 
vote  of  the  reeve  affected  his  property  held  under  mortgage, 
because  it  protected  it  from  the  possibility  of  another  license 
being  granted,  and  I  am  not  able  to  say  that  there  is  an  ab- 
sence of  direct  pecuniary  or  proprietary  interest  in  the  reeve 
as  to  this  casting  vote.  There  is  a  real  likelihood  of  his 
being  influenced,  unconsciously  to  himself,  in  giving  this 
vote — ^notwithstanding  his  assertion  that  he  was  acting  in  the 
public  interest  in  seeking  to  limit  the  number  of  licenses. 

That  being  the  conclusion  of  fact  to  be  drawn  from  the 
circumstances,  if  there  is  such  a  likelihood,  then,  as  said  by 
the  Master  of  the  Rolls,  "it  is  clearly  in  accordance  with 
natural  justice  and  common  sense  '*  that  his  vote  should  not 
be  allowed  to  bring  about  a  result  so  likely  to  be  favourable 
to  himself. 

I  have  not  overlooked  the  argument  ab  silentio  which  may 
be  drawn  from  the  provision  made  in  the  Act  B.  S.  0.  ch.  245, 
sec.  15,  sub-sec.  3,  that  where  a  license  commissioner  is  mort- 
gagee of  any  premises  he  shall  not  under  a  penalty  of  $500 
vote  upon  any  question  affecting  the  granting  of  a  license 
thereto.  This  was  passed  in  1883,  when  the  law  enabled 
(as  it  still  does  enable)  the  commissioners  to  limit  the  num- 
ber of  tavern  licenses,  and  gave  like  power  also  to  the  town- 
ship council  (sec.  4  (2),  and  sec.  20).  Now  it  may  be 
urged,  if  no  disqualification  is  put  upon  the  commissioner 
when  he  acts  in  limiting  the  number  of  licenses  (though  he 
be  a  mortgagee  of  licensed  premises)  and  that  disqualifica- 
tion arises  onl}^  under  the  statute  when  he  is  directly  dealing 
with  the  granting  of  the  licenses — the  mind  of  the  Legisla- 
ture (expressing  the  one  and  being  silent  as  to  the  other) 
was  that  neither  commissioner  nor  councillor  should  be  dis- 
qualified as  mortgagee  of  licensed  premises,  when  the  matter 
under  consideration  was  the  limiting  the  number  of  licenses. 
But  the  object  of  the  amendment  in  1883  was,  I  think,  to 
affix  a  penalty  on  what  was,  before,  an  improper  practice, 
and  it  was  not  intended  to  legalize  the  interested  action  of 
either  commissioner  or  councillor  in  voting  on  the  reduction 
of  licenses.  That,  at  all  events,  is  the  conclusion  I  have 
reached  as  proper  after  some  fluctuation  of  opinion. 

The  result  then  is,  that  the  decision  of  the  learned  Judge 
should  be  reversed  and  the  impeached  by-law  quashed ;  but  it 
is  not  a  case  for  costs. 

Ferguson,  J.^  concurred. 

Meredith,  J.,  also  concurred,  giving  reasons  in  writing. 
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February  1st,  1904. 
divisional  court. 

EUTTAN  V.  BUKK. 

Assessment  and  Taxes — Tax  Sale — Irregularity — Neglect  of 
Treasurer  to  Furnish  Clerk  with  List  of  Lands  Lidhle  to 
te  bold — Validating  Statute — Tax  Punchaser  in  Posses- 
sion— Conveyance  by  Owners — Action  hy  Grantee — Status 
—Trustee— 82  Men.  VIII.  ch.  9—R,  S,  0.  1897  ch  22^, 
sec.  211 — Repeal  by  2  Edw.  VII.  ch.  1,  sec.  2. 

Appeal  by  plaintiff  from  judgment  of  Ferguson,  J.  (1 
O.  W.  R.  560),  dismissing  an  action  for  a  declaration  that 
the  sale  of  certain  lands  in  the  town  of  Port  Arthur  for  al- 
leged arrears  of  taxes  for  1892,  1893,  and  1894,  was  illegal 
and  void. 

B.  C.  Clute,  K.C.,  for  plaintiff. 

F.  A.  Anglin,  K.C.,  for  defendant. 

Tlie  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.),  was  delivered  by 

Street,  J. — .  .  .  The  defendant  claims  title  under  an 
alleged  sale  to  him  by  the  treasurer  of  Port  Arthur  on  the 
18th  Xovember,  1895,  for  arrears  of  taxes  alleged  to  be  due 
for  the  years  1892,  1893,  and  1894,  and  a  conveyance  made 
to  him  by  the  mayor  and  treasurer  on  the  18th  May,  1897, 
in  pursuance  of  such  sale.  The  plaintiff  attacks  the  validity 
of  this  sale  on  various  grounds,  which  are  set  out  in  the  state- 
ment of  claim  and  in  the  notice  of  motion  upon  the  present 
appeal.  It  is  only  necessary,  I  think,  that  I  should  refer  to 
one  of  these  objections.  It  is  required  by  sec.  140  of  55  Vict, 
ch.  48  (0.),  that  the  treasurer  of  every  city  and  town  shall 
on  or  before  the  1st  February  in  every  year  furnish  to  the 
clerk  of  his  municipality  a  list  of  all  the  lands  in  his  muni- 
cipality in  respect  of  which  any  taxes  have  been  in  arrear 
for  the  three  y6ars  next  preceding  the  1st  January  in  any  year, 
headed  "  List  of  lands  liable  to  be  sold  for  arrears  of  taxes 

in  the  year .^'    By  sec.  141  this  list  is  to  be  kept  by  the 

clerk  in  his  office,  subject  to  inspection,  and  the  clerk  is  to 
give  the  assessor  for  the  year  a  copy  of  it ;  the  assessor  is  re- 
quired to  examine  each  lot  on  this  list  to  ascertain  if  it  is 
occupied  and  to  notify  the  occupant,  if  any,  and  the  owner, 
if  known,  that  it  is  liable  to  be  sold  for  taxes,  and  to  enter 
in  a  column  reserved  for  the  purpose  a  memorandum  shew- 
ing whether  it  is  occupied  or  not,  and  that  he  has  notified 
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the  parties,  if  such  be  the  case;  and  by  sec.  142  to  return 
it  to  the  clerk  with  an  affidavit  that  he  has  performed  these 
duties ;  the  clerk  is  then,  under  sec.  143,  to  notify  the  treas- 
urer of  any  lots  which  appear  to  be  occupied,  and  shall  add 
the  arrears  of  taxes  to  the  taxes  for  the  current  year  upon 
the  collector's  roll,  and  the  collector  is,  by  sec.  144,  to  en- 
■deavour  to  collect  the  whole  by  distress,  if  necessary,  and  to 
state  in  the  return  to  his  roll  the  result.  Then,  by  sees.  145 
and  146,  the  treasurer  of  the  municipality  is  to  report  to  the 
ooimty  treasurer  whether  such  arrears  of  taxes  have  been  paid 
or  not,  and,  if  not,  then  the  treasurer  is  to  proceed  to  sell. 
By  sec.  163  the  treasurer  is  expressly  forbidden  to  sell  any 
lands  which  have  not  been  included  in  the  list  required  by 
sec.  141  to  be  furnished  to  him  by  the  ^clerk. 

Tliese  sections  are  all  made  applicable  to  the  district  of 
Thunder  Bay  by  R.  S.  0.  1887  ch.  185,  sec.  33,  now  R.  S.  0. 
1897  ch.  225,  sec.  53.  It  is  admitted  that  the  list  required 
by  sec.  141  was  not  at  any  time  furnished  by  the  treasurer  to 
the  clerk,  and  it  follows  of  course  that  none  of  the  steps  re- 
quired by  sees.  142  to  146  were  taken,  and  that  the  sale  of 
the  land  in  question  for  the  alleged  arrears  was  made  in  con- 
travention of  the  expi-ess  prohibition  found  in  sec.  163. 

The  defendant  relies  upon  the  provisions  of  sec.  4  of  63 
Vict.  ch.  86  (0.),  intituled  "An  Act  respecting  the  Town  of 
Port  Arthur,"  which  provides  that  "all  assessment  rolls  of 
the  said  town  heretofore  finally  passed  and  all  sales  of  land 
in  the  said  town  for  arrears  of  taxes  had  before  the  Ist  Jan- 
uary, 1899     ...     are  hereby  confirmed  and  validated.*' 

It  was  held,  however,  by  the  Queen's  Bench  Divisional 
Court  in  Deverill  v.  Coe,  11  0.  R.  222,  that  a  defect  similar 
to  that  in  the  present  case  was  fatal,  notwithstanding  an  Act 
very  similar  in  its  provisions  to  the  above.  The  reason  given 
by  the  late  Chief  Justice  Armour,  at  p.  241,  is,  that  imless 
the  provisions  of  sec.  141  and  the  following  sections  of  the 
Assessment  Act  above  referred  to  have  been  complied  with, 
it  cannot  be  considered  that  the  taxes  for  which  the  land  has 
been  sold  are  in  arrear  so  as  to  justify  or  support  a  sale.  See 
also  McKay  v.  Ferguson,  26  Gr.  236;  Whelan  v.  Ryan,  20 
S.  C.  R.  65;  City  of  Toronto  v.  Caston,  30  S.  C.  R.  390; 
Haisley  v.  Somers,  13  0.  R.  600;  Dalziel  v.  Mallory,  17  0. 
R.  80 ;  Donovan  v.  Hogan,  15  A.  R.  432. 

In  my  opinion,  therefore,  we  should  hold  that  the  tax 
title  of  the  defendant  is  defective  and  has  not  been  validated 
by  the  provisions  of  the  special  Act  63  Vict.  ch.  86,  sec.  4 
(0.),  nor  for  the  same  reasons  by  sees.  208  and  209  of  the 
Assessment  Act,  R.  S.  0.  1897  ch.  224. 


The  defendant  objects  to  the  title  of  the  plaintiff,  that 
the  conveyance  from  Johnson  and  Sullivan  to  him  is  con- 
trary to  the  provisions  of  32  Hen.  VIII.  ch.  9,  against  the 
sale  of  pretenced  titles,  which  was  revived  by  E.  S.  O.  1887 
ch.  193,  sec.  191. 

There  is  evidence  which  is  uncontradicted  that  the  defen- 
dant was  in  actual  possession  of  the  land  in  question  at  the 
time  of  the  conveyance  from  Johnson  and  Sullivan  to  the 
plaintiff  on  the  1st  April,  1901;  and  therefore  the  convey- 
ance was  of  no  effect  at  the  time  it  was  made,  because  at  that 
time  the  same  prohibition  existed  against  the  conveyance  of 
the  title  to  land  of  which  &  purchaser  at  tax  sale  was  in  actual 
adverse  possession.     See  E.  S.  0.  1897  ch.  224,  sec.  211. 

It  is  true  that  the  statute  upon  which  the  defendant  re- 
lies was  not  pleaded,  but  there  is  no  reason  to  suppose  that 
the  plaintiff  was  taken  by  surprise  to  his  disadvantage ;  it  is 
not  in  any  way  shewn  on  affidavit  or  otherwise  that  the  de- 
fendant had  not  actual  possession  of  the  land  in  question  at 
the  time  of  the  sale;  and  the  record  would  therefore  be 
amended,  if  necessary,  by  setting  up  the  statute. 

The  plaintiff  relies  upon  the  fact  that  32  Hen.  VIII.  ch. 
9,  and  E.  S.  0.  1897  ch.  224,  sec.  211,  were  both  repealed  by 
2  Edw.  VII.  ch.  1,  sec.  2,  intituled  "An  Act  to  Provide  for 
the  Bevision  of  the  Statute  Law,'^  which  came  into  force  on 
the  13th  March,  1902.  The  effect  of  this  repeal,  however, 
cannot  relate  back  so  as  to  make  valid  a  transfer  of  a  title 
which  was  prohibited  by  the  Acts  in  force  at  the  time  of  the 
transfer. 

The  plaintiff's  contention  upon  this  point  is  not  helped 
by  the  section  of  the  Interpretation  Act  to  which  he  has  re- 
ferred, E.  S.  0.  1897  ch.  1,  sec.  8,  sub-sees.  50  and  51.  The 
effect  of  the  repeal  of  a  statute  under  such  circumstances  is 
laid  down  in  Jacques  v.  Withv,  1  H.  Bl.  65,  and  Hitchcock 
V.  Way,  6  A.  &  E.  943. 

Then  it  is  said  that  the  plaintiff  only  took  the  conveyance 
from  Johnson  and  Sullivan  to  hold  as  a  trustee  for  them, 
and  that  the  prohibition  in  32  Hen.  VIII.  ch.  9,  and  E.  S.  0. 
1897  ch.  224,  sec.  211,  does  not  apply  because  he  is  bringing 
this  action  as  a  trustee  for  them.  Tlie  statutory  prohibition 
contained  in  these  statutes  against  the  conveyance  of  land  of 
which  another  person  is  in  adverse  possession  is  wide  enough 
to  cover  all  conveyances  of  land,  whether  in  trust  for  the 
grantors  or  otherwise,  and,  as  the  plaintiff  has  no  title  to 
maintain  this  action  excepting  under  the  conveyance  to  him 
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from  Johnson  and  Sullivan,  I  am  of  opinion  that  he  cannot 
maintain  it.  It  appears  to  me, ,  indeed,  that  the  re-enact-, 
meht  of  the  Act  of  Hen.  VIII.  by  R.  S.  0.  1897  ch.  224,  sec, 
211,  was  probably  aimed  at  such  actions  as  the  present,  when 
persons  having  a  claim  to  land,  of  which  another  is  in  ad-, 
verse  possession,  and  not  desiring  to  bring  an  action  in  their 
own  names,  attempt  to  transfer  the  right  to  bring  it,  to  an- 
other person  for  their  benefit,  so  as  to  avoid  perhaps  the  lia- 
bility to  pay  costs  in  the  event  of  failure. 

The  plaintiff's  right  to  recover  apart  from  this  question 
would  have  been  cut  down  to  an  undivided  half  of  the  land 
in  any  event,  because  Sullivan's  interest  had  passed  to  tha 
assignee  for  the  benefit  of  his  creditors  under  the  assignment 
made  by  him  on  7th  February,  1893.  It  appeared  tihat  his 
creditors  had  never  been  paid,  and  his  estate  had  never  been 
revested  in  him.  The  suggestion  that  the  effect  of  a  dis- 
charge, after  the  assignment  for  creditors,  of  a  mortgage 
taken  existing  upon  the  property  was  to  revest  the  title  in 
the  assignor,  cannot  be  supported  for  a  moment. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 


Meredith,  J.  February  3rd,  1904. 

CHAMBERS. 

Re  hunter  and  CITY  OF  TORONTO. 

Mvnicipal  Corporaiions  —  Local  Improvements — Assessment 
of  Lands  Benefited — Appeal  to  Court  of  Revision — Further 
Appeal  to  County  Court  Judge — Prohibition — Status  of 
Municipal  Corporation  as  Appellant — Agreement  with  Rail- 
way Companies — Excessive  Cost  of  Improvements — Delay 
— Delegation  of  Powers  of  Council  to  Engineer — Resolu- 
tion of  Council — Necessity  for  By-law — Mandamus — 
Change  in  Ownership  of  Property — Purchasers  for  Value 
without  Notice. 

Motion  by  W.  H.  Hunter  for  an  order  prohibiting  the 
Judge  of  the  County  Court  of  York  from  hearing  or  ad- 
judicating upon  an  appeal  by  the  corporation  of  the  city  of 
Toronto  and  James  C.  Forman  from  the  decision  of  the 
Court  of  Revision  of  the  city  of  Toronto  in  the  matter  of  an 
assessment  to  defray  the  cost  of  the  bridges  across  the  rail- 
way tracks  on  the  line  of  Dundas  street,  between  St.  Helen's 
avfipue  and  Sorauren  avenue. 

H.  M.  Mowat,  K.C.,  and  C.  A.  Moss,  for  applicant. 
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J.  S.  Fullerton,  K.C.,  and  W.  C.  Chisholm,  for  the  corr 
poration  of  the  city  of  Toronto.  . 

Meredith,  J. — .  .  .  The  case  is  one  of  a  tax  sought 
to  be  inipoeed  and  levied  under  the  local  improvements  clauses 
of  the  Municipal  Act.  "At  least  two-thirds  in  number  of 
the  owners  of  the  real  estate  to  be  benefited,  such  owners  re- 
presenting at  least  one-half  in  value  of  such  real  estate,^' 
duly  petitioned  for  the  improvements  in  question,  and  the 
municipal  council  considered  that  it  would  be  inequitable  to 
charge  the  whole  of  the  cost  on  the  lands  fronting  on  the 
improvements,  and  determined  what  lands  were  benefited, 
subject  to  appeal,  and  also  assumed  part  of  the  cost;  all  this 
being  expressly  authorized  and  provided  for  by  these  clauses 
of  the  Act. 

Now,  after  many  years,  the  land-owners  seek  to  shift  the 
burden,  although  they  have  had  the  full  benefit  of  all  that 
was  petitioned  for,  upon  the  ratepayers  at  large.  But  why 
should  that  be  done?    What  excuse  for  seeking  it? 

It  is  said  that  perhaps  a  better  bargain  might  have  been 
made  with  the  railway  companies.  Then  why  not  have  made 
it,  or  had  it  made,  before  petitioning?  Or  why  petition  if 
not  satisfied  with  it?  How  can  such  a  thing  give  a  right  to 
shift  one  man^s  debt  upon  the  shoulders  of  another  ? 

It  is  also  said  that  the  cost  greatly  exceeded  what  was 
anticipated.  But  how  can  that  affect  the  question?  How 
can  it  relieve  from  all  liability.?  ...  It  is  unfortunate 
that  double  the  amount  at  which  the  cost  of  the  work  was 
estimated  must  be  paid  by  some  one,  but,  again,  that  is  no 
excuse  for  shifting  the  whole  burden,  no  one  being  blameable 
for  the  excess. 

And  it  was  further  said  that  to  enforce  the  tax  would  be 
really  to  confiscate  the  lands:  that  is,  doubtless,  an  exaggera- 
tion of  the  real  state  of  affairs :  but,  whether  so  or  not,  the 
land-owners  got  all  they  bargained  for;  if  it  is  a  good  bargain, 
theirs  is  the  benefit;  if  a  bad  one,  theirs  the  loss — it  was 
their  ventnre  for  their  own  gain.     .     .     . 

There  certainly  has  been  great  delay,  but  the  municipal 
corporation  is  not  to  blame  for  that,  and  it  is  not  generally 
considered  an  unmixed  evil  to  have  the  day  of  reckoning  with 
creditors  delayed.  .  .  .  But  the  question  is  not  whether 
there  has  been  reasonable  or  unreasonaWe  delay,  nor  whether 
any  body,  and,  if  any,  what  body,  is  blameable  for  it.  The 
question  is :  Does  the  Act  by  reason  of  delay  relieve  the  land- 
owners from  their  obligation  ?  On  the  contrary,  it  expressly 
anthorizes  delay.  It  provides  that  in  order  to  avoid  supple- 
mentary assessments,  or  refunding  in  case  of  over-assess- 
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ments,  the  council  may  borrow  the  money  in  the  meantime, 
and  make  the  assessments  after  the  improvements  are  com- 
pleted. 

I  am  quite  unable,  therefore,  to  find  anything  in  any  of 
the  grounds  relied  upon  by  the  applicants  for  considering 
that  the  municipal  corporation  cannot  now  impose  and  levy 
the  special  tax  in  question,  provided  they  go  the  right  way 
about  it.  I  am  not  concerned  with  any  question  of  amount 
or  proportion. 

Then,  is  there  anything  in  what  may  be  fairly  termed  the 
technical  objections  to  the  proceedings  taken  to  impose  the 
tax?  In  other  words,  has  it  been  shewn  that  the  municipal 
council  have  not  gone  the  right  way  about  it? 

It  is  always  to  be  borne  in  mind  that  these  local  improve- 
ments clauses  are  to  be  considered  remedial  legislation,  and 
are  to  receive  such  large  and  liberal  construction  as  will  best 
attain  the  object  of  the  enactment.     .     .     . 

No  objection  .  .  .  was  made  to  the  petition.  It  was 
sufficient  to  put  the  municipal  council  in  action,  if  they  chose 
to  act  upon  it.  The  required  proportion  of  land-owners 
,  .  .  duly  asked  for  the  improvements  to  be  made  at  the 
land-owners'  cost,  except  as.  to  the  $20,000  to  be  obtained 
from  tlie  railway  companies  and  $30,000  to  be  assumed  by 
the  municipality.  The  companies  have  paid  their  shares, 
the  municipality,  through  the  ratepayers  at  large,  are  willing 
to  pay  theirs,  but  the  land-owners  have  not  paid  theirs,  nor 
an^ihing;  on  the  contrary,  some  of  them  are  endeavouring  to 
evade  paying  anything,  though  they  have  that  which  they 
•asked  for,  with  all  the  conveniences  and  advantages  it  brings, 
together  with  tlie  increased  value  of  their  lands,  things  which 
it  may  be  doubted  that  they  would  now  be  deprived  of  at  any 
■cost.     .     .     . 

The  first  objection  of  this  character  is,  that  the  council 
did  not  act  upon  its  own  "  opinion '^  in  determining  what 
lands  were  benefited  by  the  improvements,  and  the  proportion 
in  which  the  cost  thereof  should  be  assessed  against  the  lands 
so  benefited,  and  otherwise  in  acting  upon  the  petition,  but 
delegated  their  powers  and  duties  to  the  engineer  of  the  cor- 
poration. .  .  .  The  objection  is  not  supported  by  the 
facts.  .  .  -  The  council  did  what  was  quite  proper — ^re- 
quired their  most  competent  officer  to  investigate  and  report, 
and  then,  upon  the  petition  and  report,  thfeir  own  knowledge, 
and  all  other  information  had,  proceeded  and  expressed  their 
opinion  in  accordance  with  their  officer's  report,  except  in 
one  particular  in  which  they  differed  from  him,  and  chaQged 
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the  report  accordingly  before  adopting  it:  see  Osgood  v.  Wil- 
son, L.  R.  5  H.  L.  636,  10  B.  &  S.  119. 

But  what  was  done  under  the  earlier  by-law  in  regard  to 
the  assessment  of  the  lands — whether  strictly  sufl&cient  and 
formal  or  not — ^was  imdone  or  passed  over  by  a  later  by-law, 
which  provided  for  a  new  report  to  be  made  by  another  en- 
gineer, and  which,  as  appears  by  the  evidence  given  since 
the  argument,  the  board  of  control  approved  of  and  recom- 
mended the  council  to  adopt,  and  which  the  council  afterwards 
passed  upon,  approving  and  adopting  it  by  resolution. 

The  legislation  under  which  all  these  proceedings,  were 
taken,  and  which  alone  authorizes  them  in  such  a  case  as 
this,  is  now  contained  in  sec.  674  of  the  Municipal  Act,  1903 ; 
and  that  legislation,  diflfering  in  some  respects  from  that 
under  which  local  improvements  are  more  commonly  made, 
requires  the  council,  among  other  things,  to  determine  what 
lands  are  benefited  by  such  works  or  improvements,'  and  the 
proportion  in  which  the  cost  thereof  shall  be  assessed  against 
the  lands  so  benefited;  and  it  is  from  such  asvsessment,  so 
made,  only,  that  an  appeal  lies  to  the  Court  of  Revision 
and  from  the  Court  of  Revision  to  the  County  Judge. 

An  assessment  made  merely  by  the  engineer  or  any  other 
officer  would  be  insufficient ;  the  council  could  not  so  delegate 
their  power  or  duty;  but  .  .  .  the  council  could  take 
the  course  which  they  have  taken,  for  they  have  passed  upon 
the  question,  and  have  made  the  assessment,  even  though  in 
doing  so  they  have  adopted  wholly  the  report  of  the  engineer; 
and  the  one  question  now  is,  whether  the  action  of  the  coun- 
cil in  so  assessing  should  have  been  manifested  by  by-law,  or 
is  sufficient  being  under  a  resolution  only. 

Section  672  of  the  Act  permits  a  council  to  make  the 
special  assessment  after  the  work  has  been  completed  and  to 
"then  pass  the  necessary  by-law  authorizing  the  issue  of 
debentures.''  Fleming  v.  City  of  Toronto,  20  0.  R.  547.  19 
A.  R.  318  .  .  .  does  not  decide  that  the  proposed 
assessments  against  the  lands  to  be  benefited  must  be  by  by- 
law. ...  It  is  difficult  to  see  how  the  alterations  made  by  the 
Court  of  Revision  could  be  conveniently  given  effect  to  under 
a  by-law  passed  before  the  revision.  ...  I  am  unable 
to  perceive  any  sufficient  reason  why  the  council's  assessment 
might  not  in  the  first  place  be  by  resolution;  they  can,  and 
they  intend  to,  pass  a  by-law  after  the  revision  giving  effect 
to  it  and  authorizing  the  issue  of  debentures.  That  is  neces- 
sary. 

The  next  point  made  by  Mr.  Mowat  was,  that  no  appeal 
lay  from  the  Court  of  Revision  to  the  County  Court  Judge 
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at  the  instance  of  the  municipal  corporation  or  of  the  rate- 
payers joined  with  them  in  the  appeal  proceedings.  At  the 
time  of  the  passing  of  the  hy-law,  to  conform  with  the  opin- 
ion of  Street,  J.,  in  the  Fleming  case  (supra),  the  rights  of 
appeal  in  such  a  case  as  this  were,  with  gome  variation  in  pro- 
cedure, the  same  as  those  provided  for  in  the  drainage  clauses 
of  tiie  Municipal  Act,  namely,  a  right  of  appeal  to  the  Court 
of  Revision  by  the  owner  or  person  interested  in  any  property 
assessed,  in  regard  to  overcharge,  or  of  undercharge  of  any 
other  property  assessed,  or  in  regard  to  property  which  should 
be  assessed  being  wrongfully  omitted  from  assessment;  and 
a  right  of  appeal,  without  specifying  by  whom,  to  a  County 
Court  Judge.  Put  in  the  narrowest  compass,  the  appeal  to 
the  County  Court  Judge  would  be  limited  to  the  parties  af- 
fected by  the  action  of  the  Court  of  Revision.  And  in  such 
a  case  as  this  who  can  be  more  affected  than  the  municipal 
corporation?  The  result  of  the  action  of  the  Court  of  Re- 
vision, as  all  parties  treat  it,  is  to  relieve  this  applicant  al- 
together fron^  the  tax  imposed  upon  him  by  the  municipal 
coimcil,  with  the  result  that,  if  the  tax  be  really  the  appli- 
cant's debt,  the  municipal  corporation  is  obliged  to  pay  his 
debt.  .  .  .  That  the  municipal  corporation  is  a  party, 
or  should  be,  to  the  first  appeal,  I  can  have  no  manner  of 
doubt,  in  such  a  case  as  this;  they  imposed  the  tax,  their 
action  is  appealed  against,  and  upon  that  appeal  they  are  left 
to  pay  a  debt  which,  as  they  contend,  is  the  debt  of  the  re- 
spondent. 

The  Municipal  Act  has  been  twice  recast  without  making 
any  substantial  change  in  this  respect  imtil  1903.  In  the 
Municipal  Drainage  Act  the  words  "the  person  appealing*' 
are  used  (sec.  42),  but  the  word  "person^'  includes  "any 
body  corporate  or  politic  or  party.''  The  Act  of  1903,  3 
Edw.  VII.  ch.  19,  sec.  671,  omits  all  reference  to  the  drain- 
age enactments,  and  provides  merely  for  a  right  of  appeal 
to  the  Court  of  Revision  and  from  the  Court  of  Revision  to 
the  County  Judge,  and  that  upon  such  appeals  the  proceed- 
ings shall  be  the  same,  as  nearly  as  practicable,  as  in  the  case 
of  appeals  from  ordinary  assessments  under  the  Assessment 
Act.  And  under  the  Assessment  Act,  as  amended  by  62 
Vict.  ch.  27,  sec.  6,  an  appeal  lies  "at  the  instance  of  the 
municipal  corporation  or  at  the  instance  of  the  assessor  or 
assessment  commissioner  or  at  the  instance  of  a  ratepayer 
of  the  municipality,"  whether  or  not  it  did,  in  any  or  all  of 
the?o  instances,  before.  So  that,  however  looked  at,  in  point 
of  time,  the  appeal  in  question  lay.  ...  If  no  appeal 
lay,  mandamus  would  lie,  and  would  go  requiring  the  Court 
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of  Eevision  to  perform  its  duty  in  revising  the  assessmentB 
as  the  law  requires.     .     .     . 

And,  lastly,  it  was  urged  as  an  objection  to  the  whole  tax 
that  more  than  60  per  cent,  of  the  petitioners  had  ceased  to 
be  owners  of  the  land  taxed.  But  what  difference  can  that 
•make?  It  is  not  the  individual  but  the  owner  of  the  land 
who  is  concerned.  There  are  now,  as  there  were  then,  owners 
for  all  the  lands;  the  present  owners  have, the  benefit  of  the 
improvements,  and  acquired  their  land,  or  should  have  done 
so,  with  full  Imowledge  of  the  burden  upon  it,  probably  many 
of  them  with  more  knowledge  than  the  petitioners — know- 
ledge of  the  excess  of  actual  over  estimate  cost.  But  I  am 
not  concerned  with  any  question  of  purchaser  for  value  with- 
out notice,  or  protection  of  the  Begistry  Act:  no  such  case 
Jias  been  made  on  this  application. 

The  application  fails  on  all  grounds,  and  must  be'  dis- 
missed; there  will  be  no  order  as  to  costs;  but  for  the  new 
evidence  adduced  when  the  case  was  ripe  for  judgment^  the 
application  would  have  been  successful  on  one  ground;  and 
there  are  other  reasons  for  this  exercise  of  my  discretion  in 
the  matter  of  costs. 


Meredith,  C.J.  February  3rd,  1904. 

CHAMBERS. 

Be  GBUNDY  stove  CO. 

Company  —  Winding-up  —  Petition  for  Order  —  Insolvency 
not  Shewn — Consent  of  Company — Rights  of  Shareholders 
— Dismissal  of  Petition, 

Petition  by  a  shareholder  to  wind  up  the  company  under 
B.  S.  C.  ch.  129,  on  the  ground  of  insolvency.  The  material 
filed  in  support  of  the  petition  did  not  bring  the  case  within 
sec.  5,  but  the  company  appeared  upon  the  motion  and  ad- 
mitted their  insolvency,  and  consented  to  an  order. 

P.  B.  Hodgins,  K.C.,  for  the  petitioner  and  the  company. 

Meredith,  C.J.,  held  that,  as  a  winding-up  order  may 
have  an  important  effect  upon  the  rights  of  the  shareholders 
and  others  not  parties  to  the  proceedings,  the  petition  should 
be  dismissed.  Be  Flagstaff  Silver  Mining  Co.  of  Utah,  L.  B. 
20  Eq.  268,  and  Be  Yate  Collieries  Co.,  W.  N".  1883,  p.  171, 
distinguished. 
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February  3rd,  1904. 

divisional  court. 

REX  V.  CRETELLT. 

Liquor  License  Act — Permitting  Intoxicating  Liquors  to  6e 
Consumed  on  Unlicensed  Premises — House  of  Public  En- 
tertainment— Lodging  House. 

Motion  to  quash  conviction  of  defendant  by  the  police 
magistrate  for  the  town  of  Niagara  Falls  for  an  oflEence 
against  sec.  50  of  the  Liquor  License  Act,  consisting  in  per- 
mitting intoxicating  liquors  to  be  consumed  on  his  premises 
in  Niagara  Falls. 

J.  Havenson,  K.C.,  for  defendant,  contended  that  the  sec- 
tion applied  only  to  a  house  of  public  entertainment,  and 
shewed  from  the  evidence  that  defendant's  house  was  a  pri- 
vate boarding  or  lodging  house,  in  which  from  20  to  40  work- 
ingmen  Jived. 

T.  Langton,  K.C.,  for  the  Crown,  contended  that  there 
was  evidence  of  the  character  of  the  place  upon  which  it  was 
competent  for  the  magistrate  to  decide  that  it  was  a  house  of 
public  entertainment. 

The  Court  (Boyd,  C,  Ferguson,  J.,  Meredith,  J.) 
liold  that  the  place  was  not  a  house  of  public  entertainment^ 
though  if  it  were  shewn  that  what  happened  in  this  case,  viz., 
drinking  by  strangers  on  the  premises,  occurred  twice  or 
thrice,  it  might  be  deemed  to  be  so. 

Order  made  quashing  conviction.  No  costs.  No  action 
to  be  brought.    Fine  to  be  restored. 


MacMahon,  J.  February  4th,  1904. 

WEEKLY  COURT. 

SIMS  V.  SEIFERT. 

Limitation  of  Actions — Beat  Property  Limitation  Act — Nature 
of  Possession — Evidence — Exclusive  Possession. 

Appeal  by  plaintiff  from  report  of  Judge"  of  County  Court 
of  Carleton,  to  whom  a  reference  was  directed  under  the  pro- 
visions of  the  Arbitration  Act. 

The  action  was  commenced  on  29th  April,  1903.  Plaintiff 
claimed  a  declaration  that  he  was  entitled  as  owner  in  fee 
to  part  of  lot  16  on  the  north  side  of  Sparks  street  in  tiie  city 
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of  Ottawa,  described  as  having  a  frontage  of  18^  links  on  the 
west  side  of  Bay  street  by  a  depth  of  36^  links,  and  being  all 
that  portion  of  lot  16  not  included  in  a  conveyance  of  part  of 
the  lot  made  by  Nicholas  Sparks  to  plaintiff  on  4th  April, 
1872,  when  plaintiff  entered  into  possession.  The  small  piece 
of  land  in  dispute  was  also  at  one  time  owned  by  Sparks, 
who  on  29th  March,  1854,  conveyed  it  to  Jane  Johnston,  who 
conveyed  it,  together  with  lot  16  on  the  east  side  of  Wel- 
lington street  (an  adjoining  lot),  to  Maria  Lett  on  9th  July, 
1872. 

Marias  Lett  died  in  1881,  leaving  several  children,  and 
proceedings  were  instituted  by  them  for  the  partition  of  her 
real  estate,  and  on  a  sale  thereof  by  an  order  of  the  Court 
defendant  became  the  purchaser  of  lot  16  on  the  east  side  of 
Wellington  street  and  of  the  small  piece  now  in  dispute,  for 
which  he  obtained  a  vesting  order  on  6th  May,  1901. 

Plaintiff  claimed  by  length  of  possession. 

The  Eeferee  found  against  plaintiff's  claim. 

F.  A.  Magee,  Ottawa,  for  plaintiff. 

H.  A.  Burbidge,  Ottawa,  for  defendant. 

MacMahon,  J.  (after  setting  out  the  evidence,  and  refer- 
ring to  Cole  on  Ejectment,  p.  68 ;  Randall  v.  Stevens,  2  E, 
&  B.  641;  Davis  v.  Burrell,  10  C.  B.  821;  Jones  v.  Chap- 
man, 2  Ex.  803,  820;  Arnold  v.  Cummer,  15  0.  E.  382)  :— 
The  owners  of  the  land — Mrs.  Lett  while  she  lived  and  her 
heirs  after  her  death — were  never  excluded  from  the  land  in 
dispute;  their  tenants  were  using  it  to  bring  in  their  coal 
and  wood;  and  so  they  were  continuously  asserting  their 
rights  as  owners.  And  at  no  time  while  the  tenants  were 
so  using  it  did  plaintiff  ever  claim  ownership.  And  defen- 
dant in  June,  1901,  after  he  became  the  purchaser,  was  of- 
fered by  plaintiff  $100  for  the  land,  which  is  the  strongest 
possible  evidence  that  plaintiff  did  not  at  that  time  consider 
that  he  had  acquired  title  by  possession. 

The  finding  of  the  Referee  that  there  was  not  "  an  actual, 
constant,  visible  occupation  by  plaintiff,  to  the  exclusion  of 
the  true  owner,  for  the  full  period  of  ten  years,'^  which  alone 
would  give  plaintiff  title  by  possession,  was,  I  consider,  the 
proper  finding  on  the  evidence.  See  McConachie  v.  Den- 
mark, 4  S.  C.  R.  609;  Coffin  v.  North  American  Land  Co., 
21  0.  R.  at  p.  87;  Sherrin  v.  Pearson,  14  S.  C.  R.  581,  685; 
Melntyre  v.  Thompson,  1  0.  L.  R.  163,  166. 

Appeal  dismissed  with  costs.  Judgment  for  defendant 
dismissing  action  with  costs. 


178 

February  4th,  1904. 

divisional  court. 

CASPIN  CO.  V.  HUNSLEY. 

Discovery — Production  of  Docvments  —  Contracts  Similar  to 
that   in    Question — Trade   Combination. 

Appeal  by  plaintiflfs  from  order  of  MacMahon,  J.,  ante 
69,  affirming  order  of  Master  in  Chambers  requiring  plain- 
tiffs to  produce  certain  contracts  between  themselves  and 
other  manufacturers. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J.^ 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

J.  Bicknell,  K.C.,  for  defendant. 

Street,  J. — The  agreement  set  out  in  the  statement  of 
claim  is  not  confined  in  its  operation  to  dry  skimmed  milk 
curd  manufactured  under  plaintiffs'  process,  but  prevents 
him  from  making,  selling,  or  buying  any  dry  or  wet  curd 
other  than  as  permitted  by  the  agreement,  and  from  buying 
from  any  creameries  not  under  the  plaintiffs'  control  any 
skimmed  milk  for  the  purpose  of  making  wet,  green,  undried, 
or  dry  curd. 

Section  520  of  the  Criminal  Code,  as  amended  by  63  & 
64  Vict.  ch.  46,  makes  it  a  criminal  offence  to  conspire  or 
combine  to  unduly  limit  or  lessen  the  manufacture  or  pro- 
duction of  any  commodity  which  may  be  a  subject  of  trade 
or  commerce;  or  to  unreasonably  enhance  the  price  thereof; 
or  to  unduly  prevent  or  lessen  competition  in  the  production, 
manufacture,  or  sale  of  any  such  commodity. 

The  defendant  pleads  that  there  was  a  conspiracy  between 
the  plaintiffs  and  other  manufacturers  of  casein  in  Canada, 
coming  within  sec.  620  of  the  Criminal  Code,  and  that  the 
obtaining  of  his  signature  to  the  agreement  in  question  was 
in  furtherance  of  and  a  part  of  this  conspiracy.  He  does 
not  plead  that  he  was  a  party  to  the  conspiracy,  but  I  can  not 
see  that  he  is  prevented  from  pleading  as  he  has  done  by  the 
fact  that  he  was  not  a  party  to  it.  Supposing  him  to  have 
signed  the  agreement  in  ignorance  of  the  fact  that  the  con- 
spiracy existed,  he  would,  I  think,  clearly  be  entitled  to 
refuse  to  be  bound  by  it  upon  discovering  the  existence  of 
other  facts  shewing  illegality.  ,. 
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The  plaintiflFs  have  filed  an  affidavit  of  documents  in 
which  they  do  not  refer  to  their  agreements  with  other  per- 
sons. It  was,  however,  admitted  upon  argument  before  us, 
that  in  a  previous  examination  for  discovery  one  of  their 
officers  had  stated  that  the  company  had  these  other  agree- 
ments in  their  possession;  and  the  only  objection  taken  by 
the  plaintiffs  upon  the  argument  before  the  Divisional  Court 
was  that  they  were  irrelevant  to  the  issue,  and  that  therefore 
the  defendant  was  not  entitled  to  their  production. 

In  my  opinion,  they  are  relevant  to  the  issue,  and  should 
have  been  mentioned  in  the  affidavit  on  production.  If  the 
plaintiffs  claim  that,  although  the  documents  may  be  rele- 
vant, there  are  any  grounds  upon  which  the  production  may 
be  refused,  those  grounds  of  protection  must  be  set  forth  in 
the  affidavit  on  production. 

The  appeal  must  therefore,  in  my  opinion,  be  dismissed 
with  costs. 

Falconbridge,  C.J.,  concurred. 

Britton,  J.,  gave  reasons  in  writing  for  concurring. 


February  4th,  1904. 

divisional  court. 

EEDE  V.  PULFORD. 

Assessment  and  Taxes — Tax  Sale — Description  in  Deed — Un- 
certainty—  Invalid  Assessment  RoU  —  Assessment  Act, 
sec.  211 — No  Arrears  of  Taxes — Conveyance  of  Right  of 
Re-entry— ^Effect  of  Repeal  of  Section — Champerty  and 
Maintenance — Improvements — Set-off — Rents  and  Profits. 

Appeal  by  defendant  from  judgment  of  junior  Judge  of 
County  Court  of  Essex  (sitting  for  Street,  J.),  in  favour 
of  plaintiff  in  action  to  recover  possession  of  three-quarters 
of  an  acre  of  land  in  the  township  of  (Josfield,  plaintiffs  title 
to  which  was  derived  under  a  conveyance  from  his  brother, 
who  was  admittedly,  if  the  tax  deed  under  which  defendant 
claimed  was  invalid,  the  owner  of  the  land  at  the  time  he 
conveyed  it  to  plaintiff. 

The  defendant  claimed  under  a  tax  deed  dated  26th  De- 
cember,. 1894,  in  which  the  land  was  described  as  '*  contain- 
ing seven-eighths  of  an  acre,  being  composed  of  part  of  lot 
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No.  1  on  the  east  side  of  Division  street  in  the  village  of 
Kingsville/' 

McGregor  Young,  for  defendant 

E.  E.  A.  DuVemet,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — .  .  .  According  to  the  plan  which 
was  put  in  at  the  trial,  the  land  in  question  does  not  front 
or  abut  on  Division  street,  but  lies  a  considerable  distance 
east  of  that  street ;  it  fronts  on  Main  street  east,  and  a  tier 
of  14  lots.  Spruce  street,  and  an  unnumbered  lot  having  a 
frontage  of  two  chains,  lie  between  it  and  Division  street. 

According  to  the  plan,  the  lot  in  question  is  not  num- 
bered; it  has  a  frontage  of  two  chains  and  a  depth  of  two 
chains  and  fifty  links,  and  the  south-east  quarter  of  it  is 
marked  "  C.  M.  Parsonage.'^ 

Lot  1  east  of  Division  street,  as  I  understand  the  evi- 
dence, is  a  farm  lot  containing  100  acres,  and  the  land  in 
question  has  no  distinctive  number,  and  has  never  been  in- 
cluded in  any  sub-division  of  the  farm  lot  of  which  a  plan 
has  been  registered. 

The  learned  junior  Judge  held  that  the  sale  and  convey- 
ance were  invalid  because  of  the  insufficiency  of  the  descrip- 
tion and  the  uncertainty  as  to  what  was  intended  to  be  sold 
and  conveyed,  and  in  that  view  we  entirely  agree. 

It  is  quite  impossible  to  ascertain  from  the  description 
contained  in  the  deed  what  part  of  lot  1  east  of  Division 
street  was  intended  to  be  conveyed;  and,  even  if  it  were 
possible,  as  we  think  it  clearly  is  not,  to  say  that  the  one-aere 
lot  to  which  I  have  referred,  on  which  the  C.  M.  Parsonage 
is  situate,  is  the  lot,  there  is  nothing  to  shew  what  part  of 
that  lot  was  intended  to  be  sold  and  conveyed. 

For  the  same  reasons  the  assessment  roll  must  be  held  to 
be  invalid.     .     .     . 

The  tax  sale  and  conveyance,  therefore,  passed  nothing  to 
defendant,  but  it  was  argued  that,  nevertheless,  his  posses- 
sion came  within  sec.  211  of  the  Assessment  Act,  E.  S.  0. 
ch.  224,  and  that  as  against  him  the  conveyance  to  the  plain- 
tiff was  and  is  void. 

I  am  unable  to  agree  with  that  contention.  The  applica- 
tion of  the  provisions  of  sec.  211  is  limited  to  "cases  where 
lands  are  sold  for  arrears  of  taxes,^'  and  the  section  does  not, 
in  my  opinion,  apply  where  there  are  no  arrears  of  taxes 
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charged  upon  the  lands  which  the  municipality  has  assumed 
to  sell.  .  .  .  Sections  208,  209,  and  211  ..  .  were 
not,  in  my  opinion,  intended  to  apply  where  no  taxes  were 
due.  .  .  .  There  were  no  arrears  of  taxes  with  which 
the  land  in  question  was  charged.  See  Hamilton  v.  Eggle- 
ton,  22  C.  P.  536. 

If,  however,  sec.  211  did  extend  to  cases  where  there  were 
no  arrears  of  taxes,  in  my  opinion  plaintiif  was  nevertheless 
entitled  to  recover. 

The  conveyance  under  which  plaintiff  claims  .  .  .  waa 
made  on  21st  February,  1903.  Section  211  was  repealed  by 
2  Edw.  VII.  ch.  12,  which  came  into  force  on  13th  March, 
1902,  and  by  the  same  Act  the  whole  of  32  Hen.  VIII.  ch. 
9,  as  far  as  it  .was  in  force  and  within  the  legislative  au- 
thority of  the  Province,  was  also  repealed. 

The  effect  of  the  repeal  of  sec.  211  and  of  32  Hen.  VIII. 
cli.  9  was  to  leave  to  their  full  effect  the  provisions  of  sec.  8 
of  the  Law  and  Transfer  of  Property  Act,  R.  S.  0.  ch.  119. 
by  which  it  was  provided  that  rights  of  entry  might  be  dis- 
j>osed  of  b}'  deed.     ... 

[Hawkins  P.  C,  8th  ed.,  vol.  1,  p.  470,  Doe  d.  Williams 
V.  Evans,  1  C.  B.  724,  Jenkins  v.  Jones,  9  Q.  B.  D.  at  p.  135, 
and  Kennedy  v.  Lyell,  15  Q.  B.  D.  491,  referred  to.] 

It  was  contended  by  Mr.  Young  that,  although  the  con- 
veyance to  plaintiff  was  executed  after  the  repeal  of  sec.  211 
and  sees.  2,  4,  and  6  of  32  Hen.  VIII.  ch.,  9,  the  provisions 
of  these  sections  nevertheless  applied  to  it  and  rendered  the 
conveyance  void,  his  argument  being  that  the  right  which 
defendant  acquired  by  the  conveyance  to  him  and  his  posses- 
sion under  it  was  one  preserved  from  attack  by  any  one  but 
the  true  owner  of  the  land  at  the  time  of  the  tax  sale,  or  his 
heirs,  and  that  that  right  was  not  taken  away  by  the  repeal 
of  the  law  by  which  it  was  created,  but  was.  saved  by  sub-sec. 
1  (c)  of  ch.  13  of  2  Edw.  VII.,  which  provides  that  the  re- 
peal of  the  Acts  mentioned  in  the  schedule  to  the  statute 
shall  not  affect,  disturb,  or  invalidate  any  act,  deed,  right, 
title,  interest,  grant,  assurance  .  .  .  matter,  or  thing 
had,  done,  made,  acquired,  established,  or  existing  at  the  time 
of  such  repeal. 

Granting  that  this  is  the  saving  clause  applicable,  which 
I  am  inclined  to  think  it  is  not  .  .  .  I  am  of  opinion 
that  the  argument,,  ingenious  though  it  is,  is  not  well  founded. 

Like  every  one  who  is  in  possession  of  land,  the  defen- 
dant, before  the  repeal,  was  entitled  to  maintain  his  possession 
against  every  one  but  the  true  owner.  The  effect  of  sec.  211 
.     .     .     was  to  prevent  the  true  owner  passing  on  his  right 
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of  entry  to  another  by  conveyance,  and  all  that  the  repealing- 
Act  has  done  is  to  remove  that  disability,  leaving  the  appel- 
lant exactly  the  same  right  as  he  possessed  when  sec.  211  was 
in  full  force,  viz.,  the  right  to  mttintain  his  possession  against 
every  one  but  the  true  owner. 

Having  reached  this  conclusion,  it  follows  that  plaintiff 
is  entitled  to  recover  unless  the  transaction  through  which 
he  claims  is  tainted  with  champerty  or  maintenance.  On 
this  point  the  learned  junior  Judge  found  in  favour  of  plain- 
tiff, holding  that  the  conveyance  to  him  was  bona  fide  and 
intended  to  pass  the  land  absolutely,  and  that  there  was 
no  agreement  or  understanding  that  the  proceeds  of  the  liti- 
gation or  of  the  property  should  be  shared  by  plaintiff's 
brother,  or  that  the  action  should  be  for  his  benefit,  and  in 
that  finding  I  agree. 

It  was  contended  also  that  the  sum  set  off  against  the 
value  of  defendant's  improvements  for  rents  and  profits 
ought  not  to  have  been  charged  against  him,  not  being,  it 
was  urged,  "a  just  allowance^'  within  the  meaning  of  sec. 
212. 

This  objection  also  fails,  for  it  is  well  settled  that  a  set- 
off of  rents  and  profits  is  proper:  Aston  v.  Innis,  26  Gr. 
42,  50;  McCarthy  v.  Arbuckle,  31  C.  P.  405;  Haisley  v.  Som- 
ers,  13  0.  K.  600,  607. 

Appeal  dismissed  with  costs. 


February  4th,  1904. 
C.A. 

BANK  OF  MONTREAL  v.  LINGHAM. 

Limitation  of  Actions — Promissory  Notes — IncM)tedness  to 
Bank — Acknowledgmsnt  by  Deed — Construction  of  Deed — 
Conversion  of  Simple  Contract  DM  into  Specialty — Re- 
citals in  Deed — Implied  Covenant — Payment  on  Account, 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J. 
(2  0.  W.  E.  332)  dismissing  the  action. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAN,  Garrow,  Maclaren,  JJ.A.). 

W.  Cassels,  K.C.,  and  A.  W.  Anglin,  for  appellants. 
W.  R.  Riddell,  K.C.,  and  W.  B.  Northrup,  K.C.,  for  de- 
fendant 

Moss,  C.J.0. — ^As  I  understand  the  plaintiffs'  claim  in 
this  action,  they  are  not  seeking  payment  of  the  amount  of 
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the  two  promissory  notes  for  $35,000  and  $25,000,  respec 
tively,  in  addition  to  the  sum  of  $58,875.52  mentioned  in  the 
deed  of  the  7th  June,  1884. 

The  amount  claimed  is  the  sum  of  $58,875.52,  principal 
money,  with  interest  at  6  per  cent,  per  annum  from  the  7th 
June,^  1884,  to  1st  August,  1896,  as  of  which  day  credit 
is  given  for  $6,500,  leaving  $95,295.77,  on  which  sum  interest 
is  computed  from  the  1st  August,  1896,  to  the  date  of  the 
commencement  of  the  action. 

At  the  date  of  the  deed  of  7th  June,  1884,  defendant  was 
indebted  to  plaintiffs  in  $60,000,  in  respect  of  the  two  pro- 
missory notes,  and  in  the  further  sum  of  $28,875.52  upon  an 
open  account  consisting  of  advances  to  the  amount  of  $108,- 
906.63,  upon  which  $80,031.11  had  been  paid  previous  to  the 
date  of  the  deed.  This  made  the  whole  indebtedness  to  the 
plaintiffs  up  to  that  time  to  be  the  sum  of  $88,875.52,  and  in 
addition  to  other  securities  the  plaintiffs  held  a  guarantee  by 
Job  Lingham  to  the  amount  of  $30,000. 

The  defendant  was  also  indebted  to  his  father  Job  Ling- 
ham  in  the  sum  of  $10,000,  in  security  for  which  he  held  a 
conve>'ance  of  certain  lands,  the  property  of  the  defendant. 

While  matters  stood  thus,  Job  Lingham,  the  plaintiffs, 
and  the  defendant  entered  into  the  deed  of  7th  June,  1884. 
Under  it  lands  of  defendant  theretofore  held  by  Job  Ling- 
ham were  vested  in  a  trustee  for  plaintiffs,  with  power  to 
make  sale  of  them  under  certain  circumstances.  The  lands 
continued  to  be  so  held  until  after  the  death  of  Job  Ling- 
ham in  1889.  In  the  year  1893  the  plaintiffs  were  pressing 
for  payment  and  taking  the  first  steps  towards  a  sale  of  the 
lands.  They  proposed  to  the  defendant  that  in  order  to  save 
expense  and  trouble  over  sales  under  the  terms  of  the  deed 
of  7th  Jime,  1884,  defendant  and  his  brothers  and  sisters, 
who  were  the  heirs  and  next  of  kin  of  Job  Lingham,  should 
join  in  releasing  their  interests  in  the  lands  to  plaintiffs. 
Thereupon  instruments  of  release  were  prepared  by  plaintiffs 
and  ultimately  executed  by  defendant  and  all  the  other  heirs 
and  next  of  kin  of  Job  Lingham.  The  instrument  executed 
by  defendant  bears  date  the  24th  July,  1893.  It  recites  its 
purpose  as  follows :  "  Whereas  by  a  deed  made  the  7th  day  of 
June,  A.D.  1884,  the  lands  and  premises  hereinafter  men- 
tioned were  conveyed  to  Robert  Richardson,  of  the  city  of 
Belleville,  manager  of  the  Bank  of  Montreal,  upon  certain 
tmats  in  the  said  deed  set  forth;  and  whereas  by  the  said 
deed  it  was  provided  that  the  said  lands  should  be  sold  upon 
certain  notice  being  given;  and  whereas,  in  order  to  avoid 
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the  expense  of  a  sale  as  provided  by  the  said  deed,  the  said 
party  of  the  first  part  (the  defendant)  has  consented  to  ex- 
ecute these  presents  and  to  release  to  the  party  of  the  third 
part  (the  plaintiffs)  all  his  interests  in  the  said  lands/' 
Then  follows  a  grant  to  the  plaintiffs  of  the  lands,  with  cove- 
nants for  the  right  to  convey,  qniet  possession,  further  assur- 
ance, and  against  incumbrances,  and  a  release  of  all  claims. 
And  the  defendant's  wife  joined  to  bar  her  dower  in  the  lands. 

The  plaintiffs  afterwards  sold  a  part  of  the  lands,  and 
received  $5,500  therefor,  for  which,  together  with  a  sum  of 
$1,000,  alleged  to  be  the  value  of  the  remainder  of  the  lands, 
they  gave  credit  to  the  defendant  as  of  the  1st  August,  1896. 

The  plaintiffs'  contentions  are:  (1)  that  the  effect  of  the 
deed  of  7th  June,  1884,  was  to  create  a  specialty  debt ;  (2) 
that,  if  otherwise,  the  effect  of  the  recitals  in  the  deed  of 
24th  July,  1893,  was  to  incorporate  the  recitals  of  the  deed 
^f  7th  June,  1884,  and  was  an  acknowledgment  of  the  debt; 
(3)  that  the  deed  of  24th  July,  1893,  operated  as  an  assign- 
ment or  transfer  to  plaintiffs  of  defendant's  interest  in  the 
claim  of  his  father's  estate  to  the  sum  of  $10,000,  the  first 
charge  upon  the  lands  under  the  deed  of  7th  June,  1884,  and 
that  this  was  a  payment  on  account  of  the  debt  owing  by  de- 
fendant to  plaintiffs,  and  operated  to  prevent  the  Statute  of 
Limitations  from  barring  the  claim;  and  (4)  that  the  receipt 
by  plaintiffs  of  the  sum  of  $5,500  on  account  of  a  sale  of 
lands  or  timber  under  the  deed  of  7th  Jime,  1884,  was  a 
payment  and  acknowledgment  by  defendant  of  the  indebted- 
ness so  as  to  take  it  out  of  the  operation  of  the  Statute  of 
Limitations. 

In  my  opinion  all  these  contentions  fail. 

A  careful  consideration  of  the  terms  of  the  deed  of  7th 
June.  1884,  in  the  light  of  the  surrounding  circumstances  as 
disclosed  by  the  evidence,  leads  me  to  the  conclusion  that  it 
was  not  the  purpose  or  intent  of  the  parties  to  create  a  cove- 
nant on  the  defendant's  part  to  pay  the  sum  of  $58,875.52 
therein  mentioned.  As  before  stated,  the  defendants  whole 
indebtedness  to  the  plaintiffs  at  that  time  was  $88,875.52,  and 
in  respect  of  this  the  evidence  indicates  that  the  plaintiffs 
held  a  guarantee  from  Job  Lingham  for  $30,000.  Their  ob- 
ject was  to  obtain  a  security  for  the  remaining  $58,875,62 
by  charging  that  sum  on  the  lands  of  the  defendant  then  held 
by  his  father  as  security  for  $10,000  owing  to  him  by  the  de- 
fendant. And  the  deed  was  prepared  and  entered  into  for 
that  purpose.  As  preliminary  thereto  it  is  recited  that  the 
defendant  is  indebted — as  was  the  fact — ^to  Job  Lingham  in 
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the  sum  of  $10^000^  and  to  the  plamtiffs  in  the  sum  of  $58^- 
875.52^  but  these  recitals  are  inserted  as  leading  to  the  fol- 
lowing recital  setting  forth  the  agreement  that  had  been 
arrived  at  as  to  giving  security,  viz.,  that  it  had  been  agreed 
that  Job  lingham  should  convey  the  lands  to  the  trustee  to 
be  held  by  him  in  trust  to  secure  first  the  payment  of  the 
$10,000  to  Job  Lingham  and  next  the  sum  of  $68,875.52 
with  interest  at  7  per  cent,  per  annuTn — such  payments  to  be 
made  and  the  said  trusts  and  powers  to  be  such  as  are  there^ 
inafter  specified.  It  is  to  be  (Aserved  that  it  is  not  said  that 
the  payments  are  to  be  made  by  the  defendant,  but  ^^  as  are 
hereinbefore  specified/^  and  the  deed  shews,  further  on,  that  it 
is  out  of  the  proceeds  of  the  lands  that  they  are  to  be  made. 
Then  follows  the  grant,  of  the  lands,  with  provisions  for  their 
sale  by  the  trustee  in  the  manner  specified,  and  the  proceeds 
are  to  be  applied,  after  payment  of  the  charges  and  expenses, 
in  payment  of  Job  Lingham^s  claim,  the  balance  to  be  handed 
over  in  payment  of  the  plaintiflEs'  claims,  and  any  residue 
to  the  defendant.  It  seems  plain  that  the  only  payment  of 
the  debt  and  interest  provided  for  by  the  deed  is  payment  out 
of  the  proceeds  of  the  sales  of  the  lands.  There  is  no  agreement 
by  the  defendant  to  pay  the  deficiency  or  any  part  of  the  debt 
or  interest.  There  is  no  uncertainty  as  to  the  intention  and 
object  of  the  instrument,  and  there  is  nothing  to  indicate  an 
intention  that  the  defendant  should  give  a  covenant  to  pay 
the  debt  to  the  plaintifEs,  any  more  than  there  is  that  he 
should  give  one  to  pay  the  debt  to  Job  Lingham. 

The  authorities  from  Courtney  v.  Taylor,  6  M.  &  G.  861, 
to  Jackson  v.  North  Eastern  R.  W.  Co.,  7  Ch.  D.  573,  are 
uniform  in  holding  that  a  covenant  to  pay  is  not  to  be  in- 
ferred from  a  mere  recital  of  an  indebtedness,  unless  in 
the  case  of  the  deed  being  executed  with  no  other  object  but 
to  acknowledge  the  debt.  If  the  object  is  other  than  that,  or 
if  the  object  of  the  deed  is  not  confined  to  that,  then  the 
recitals  must  be  considered  to  be  not  by  way  of  covenant  for 
payment  of  the  debt,  but  as  a  narrative  leading  up  to  the 
security  and  to  the  form  in  which  it  should  be  given.  To 
my  mind  this  case  is  not  distinguishable  in  its  circumstances 
from  those  to  which  reference  has  been  made,  and  to  which 
may  be  added  Jackson  v.  Yeomans,  19  C.  P.  394.  It  falls 
within  the  statement  of  Lord  Romilly,  M.R.,  in  Saunders  v. 
Milsome,  L.  E.  2  Eq.,  at  p.  676,  that  "  if  a  debtor  executes  a 
deed  by  which  he  admits  the  debt  and  then  conveys  property 
to  a  trustee  in  trust  to  sell  and  pay  the  debt  out  of  the  pro- 
ceeds, that  does  not  make  the  debt  a  specialty  debt." 

TOL,  in,  O.W.B.    NO.    5— &. 
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Then  as  to  the  effect  of  the  deed  of  24th  July,  1893.  It 
is  obvious  that  the  sole  purpose  for  which  this  and  the  deeds 
from  defendant's  brothers  and  sisters  were  given,  was  in 
order  to  save  expense  by  facilitating  sales.  The  plaintiffs 
repudiate  the  suggestion  that  they  were  executed  and  accepted 
as  a  release  of  all  equity  or  interest  in  the  land  in  full  satisr 
faction  of  the  plaintiffs^  claim.  They  were  simply  given  at 
the  plaintiffs'  instance  for  the  purpose,  as  stated  in  their  soli- 
citor's letter,  of  enabling  the  plaintiffs  to  get  the  matter 
closed.  The  deed  of  the  24th  July,  1893,  was  in  itself  neither 
an  acknowledgment  of  the  debt  nor  an  assignment  by  de- 
fendant to  plaintiffs  of  any  share  or  interest  in  the  claim 
(if  any)  of  Job  Idngham^s  personal  representative  to  the 
sum  of  $10,000.  And  in  no  respect  ^  does  it  amount  to  an 
acknowledgment  of  or  payment  upon  the  debt  so  as  to  pre- 
vent the  operation  of  the  Statute  of  limitations. 

The  receipt  by  plaintiffs  of  the  sum  of  $5,500,  though  a 
receipt  in  respect  of  the  indebtedness  mentioned  in  the  deed 
of  7tii  June,  1884,  was  not  a  payment  made  by  defendant  or 
any  one  on  his  behalf.  It  was  moneys  received  in  virtue  of 
the  deed  and  was  pro  tanto  a  realization  of  the  security,  buty 
as  said  by  Lindley,  L.J.,  in  In  re  McHenry,  Barker's  claim, 
[1894]  3  Ch.  at  p.  295,  ^^the  realization  of  the  security  does 
not  add  to  the  cause  of  action;  the  cause  of  action  accrued 
long  before.'* 

I  would  dismiss  the  appeal  with  costs. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  dissented,  giving  reasons  in  writing. 


February  5th,  1904. 

DIVISIONAL  court. 

LEONARD  V.  BURROWS. 

County  Court  Appeal — Right  of  Appeal — Ord&r  on  Appeal 
from  Taxation  of  Costs — Interlocutory  not  Final  Order, 

Appeal  by  defendant  from  order  of  Judge  of  County 
Court  of  Middlesex  dismissing  appeal  from  certificate  of 
taxation  of  the  costs  of  plaintiffs  in  this  action,  which  was 
begun  and  carried  on  and  tried  in  the  County  Court  of 
Middlesex.  The  action  was  for  a  balance  of  $150  unpaid 
upon  an  order  for  machinery  sold  by  plaintiffs  to  defendant 
for  $400,  upon  which  defendant  had  paid  $250.  Plaintiff 
recovered  $150  and  costs  of  the  action,  which  the  clerk  of 
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the  County  Court  taxed  on  the  County  Court  scale.     His 
ruling  as  to  the  scale  was  afl&rmed  by  the  County  Court  Judge. 

M.  C.  CamerMi,  for  defendant 
W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.),  held  that  no  appeal  lay  from  the  order  affirming  the 
taxation;  it  was  an  interlocutory  and  not  a  final  order  within 
the  meaning  of  sec.  52,  sub-sec.  1,  of  the  County  Courts  Act, 
R.  S.  0.  ch.  55.  Blakey  v.  Latham,  43  Ch.  D.  23,  followed. 
Babcock  v.  Standish,  19  P.  K  195,  distinguished.  In  EJreut- 
ziger  v.  Brox,  32  0.  B.  418,  such  an  appeal  as  this  was  en- 
tertained, but  the  question  of  the  right  to  appeal  was  not 
raised  or  cojisidered.  Ee  Taggart  v.  Bennett,  6  0.  L.  E.  74, 
2  0.  W.  E.  419,  513,  also  referred  to. 

Street,  J.  ^  February  6th,  1904. 

CHAMBERS. 

KNAPP  V.  CAELEY. 

Dismissal  of  Action — Summary  Dismissal  iecaibse  no  Cause 
of  Action  Sh&ivn — Powers  of  Master  in  Charnlbers — AppK- 
cation  before  Pleadings  Delivered. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers  (2 
0.  W.  E.  1186)  dismissing  two  actions  and  vacating  the  re- 
gistry of  certificates  of  lis  pendens.  At  the  close  of .  the 
argument  it  was  ordered  that  the  appeal,  so  far  as  the  lis 
pendens  was  concerned,  should  be  dismissed;  and  judgment 
was  reserred  upon  the  question  of  the  power  of  the  Master 
to  dismiss  the  actions. 

Qrayson  Smith,  for  plaintiff. 

C.  A.  Moss,  for  defendant. 

Street,  J. — The  ground  of  dismissal  was  that  no  cause 
of  action  was  shewn  upon  plaintiff^s  own  statement  Under 
Eule  261  the  power  to  dismiss  for  this  reason  is  to  be  exer- 
cised by  a  Judge  of  the  High  Court  where  there  are  plead- 
ings; and  by  sub-sec.  16  of  Eule  42  the  jurisdiction  of  the 
Master  in  such  cases  is.  excluded.  If  this  application  had 
been  made  after  the  delivery  of  pleadings  the  Master  would 
have  had  no  jurisdiction.  The  reason  is  that  the  application 
is  equivalent  te  what  was  formerly  the  argument  of  a  de- 
murrer, which  was  always  a  Court  and  not  a  Chambers  mat- 
ter. There  is,  no  doubt,  an  inherent  power  in  the  Court  te 
dismiss  actions  summarily  where  they  are  frivolous  or  vexa- 
tious, but  that  is  also  a  matter  te  be  dealt  with  in  Court  and 
not  in  Chambers,  and  therefore  the  Master  in  Chambers  is 
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again  excluded.  The  English  Rule  is  different,  and  enables 
such  matters  to  be  dealt  with  in  Chambers,  and  for  that 
reason  the  English  decisions  are  not  applicable. 

Appeal  allowed  as  regards  dismissal  of  actions.  No  costs 
of  appeal. 

Palcjonbridge,  C.J. '  February  6th,  1904. 

TRIAL. 

McCULLOUGH  v.  ALEXANDER. 

Negligence — Chattel  Mortgage — Race^horse — Loss  of — Agency 
of  Trainer — Evidence — Appreciation  of. 

The  action  was  first  tried  with  a  jury  and  a  verdict  given 
for  plaintiff.  This  was  set  aside  by  the  Court  of  Appeal  and 
a  new  trial  directed  (2  0.  W.  R.  362).  The  action  was 
brought  to  recover  damages  for  the  loss  of  a  racing  filly 
called  "Montreal/^  of  which  plaintiff  was  the  owner,  and 
defendant  the  chattel  mortgagee.  The  loss  was  alleged  to 
have  occurred  through  the  negligence  of  one  Nixon,  a  trainer, 
in  whose  charge  the  filly  was.  Plaintiff^s  claim  was  based 
on  Nixon^s  agency  for  defendant. 

Q.  P.  Henderson,  Ottawa,  and  D.  J.  McDougal,  Ottawa, 
for  plaintiff. 

A.  B.  Aylesworth  and  E.  F.  Burritt,  Ottawa,  for  defen- 
dant. 

Palconbripge,  C.J. — .  .  .  I  find  that  plaintiff  has 
failed  to  establish  that  the  mare  was  at  the  time  of  the  ac- 
cident which  caused  the  loss  under  the  control  of  defendant 
without  the  consent  of  plaintiff.  So  that,  if  Nixon  was  in 
fact  guilty  of  negligence,  defendant  is  not  chargeable,  as 
Nixon  was  agent  of  both  plaintiff  and  defendant  and  not  of 
defendant  alone.  At  the  former  trial  the  Judge  in  his  charge 
commented  on  the  behaviour  of  plaintiff's  husband  (who 
acted  for  plaintiff  throughout)  in  not  making  greater  protest 
against  the  retention  of  the  animal  by  defendant.  At  tlie 
last  trial  plaintiff's  husband  stated  that  he  had  since  dis- 
covered or  remembered  that  he  did  write  a  strongly  remon- 
strating letter  oh  3rd  October,  which  letter  he  had  com- 
pletely forgotten  on  25th  April  following  (the  date  of  the 
first  trial).  Defendant  denied  having  received  any  such 
letter.  Plaintiff's  husband  produced  a  letter  book  in  which 
appeared  a  letter-press  copy  of  such  a  letter.  I  am  not  satis- 
fied that  this  letter  was  written  and  copied  then  in  due  course 
or  at  that  time.  There  are  too  many  intrinsic  and  extrinsic 
circumstances  pointing  in  the  opposite  direction. 

Action  dismissed  with  costs. 
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GHAKBEBS. 

ee  bare  v.  McMillan. 

Division  Court — Judgment  Summons  —  Affidavit — Jurisdic- 
tion— Prohihiiion. 

Motion  by  defendant  for  prohibition  to  the  1st  Division 
Court  in  the  county  of  Lambton  against  proceeding  upon  a 
judgment  summons.  The  concluding  words  of  sec.  243  of 
the  Division  Courts  Act  are:  "  Provided  nevertheless  that 
before  the  summons  shall  issue  the  plaintiff,  his  solicitor  or 
agent,  shall  make  and  file  with  the  clerk  of  the  Court  from 
which  the  summons  may  issue  an  affidavit  stating.  ... 
that  the  judgment  remains  unsatisfied  in  whole  or  in  part.'^ 
An  affidavit  was  made  by  plaintiff  stating  "that  the  sum  of 
$65.10  of  the  said  judgment  remains  unsatisfied  as  I  am 
informed  and  believe.^' 

W.  E.  Middleton,  for  defendant. 

H.  D.  Gamble,  for  plaintiff. 

Ferguson,  J.,  held,  that  the  statute  being  positive  in  its 
terms,  and  the  affidavit  not  being  the  affidavit  required  by 
it,  there  was  a  mistake  of  law  which  clearly  reached  the  juris- 
diction. Elston  V.  Eose,  L.  E.  4  Q.  B.  4,  Ee  Eochon  v.  Wel- 
Ungton,  6  0.  L.  B.  102,  2  0.  W  E.  805,  and  Ee  McGregor  y. 
Norton,  13  P.  E.  223,  referred  to. 

Order  made  for  prohibition  with  costs. 
▼OL.  in.  o.w  R.  MO.  6. — 14 
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Ferguson,  J.  February  8th,  1904. 

WEEKLY  COURT. 

Re  BADEX  MANUFACTURIXG  CO. 

Company — TV  i  n  ding-vp — C(m  I  rib  ii  tor  lea — Sh  a  irs  —  Pay  nun  f 
— Evidence  of. 

Appeal  by  Charles  Hood  and  A.  J.  Snow  from  order  of 
local  Judge  at  Berlin  in  a  winding-up  proceeding  settling 
them  on  the  list  of  contributories  each  in  respect  of  $2,500 
worth  of  shares.  The  local  Judge  found  that  the  j>hares  were 
unpaid  and  unsatisfied. 

E.  S.  Robertson,  StratfcfS-d,  for  appellants,  contended  that 
the  shares  were  fully  paid  up. 

J.  C.  Haight,  Waterloo,  for  liquidator. 

Ferguson,  J.,  agreed  with  the  conclusions  of  the  local 
Judge  upon  the  evidence.    Appeal  dismissed  with  costs. 


Cartwright,  Master.  February  0th,  1904. 

CHA3fB£RS. 

BARRY  V.  OSHAWA  CAXNTXG  CO. 

Security  for  Costs — Plaintiff  out  of  Jvrisdirtion — Acquisition 
of  Residence  in  Jurisdiction  pendente  Lite — Temporary  or 
Permanent  Residence, 

Motion  by  plaintiff  to  ^{}{  aside  praecipe  order  for  st^curity 
for  costs,  on  the  ground  that  plaintiff  had,  since  th(?  order 
was  made,  come  to  reside  permanently  in  Ontario. 

J.  A.  Macintosh,  for  plaintiff. 

R.  W.  Eyre,  for  defendants. 

The  Master. — The  writ  issued  on  26th  December,  1903. 
On  4th  Januar}'-  the  usual  order  issued,  and  was  served  on 
plaintiff's  solicitors.  He  was  then  residing  in  Xew  York. 
On  16th  January  plaintiff  came  to  Toronto  with  his  wife 
and  child,  and  has  since  lived  at  the  King  Edward  hotel.  He 
is  a  citizen  of  the  United  States.  He  has  never  resided  in 
Canada,  nor  has  he  applied  for  naturalization.  He  htis  no 
tangible  assets  of  any  kind  in  this  Province. 
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These  facts  were  admitted  by  him  on  his  cross-examina- 
tion. 

For  the  motion  counsel  cited  Anderson  v.  Qiie])ec  Fire 
Ins.  Co.,  15  P.  R.  132,  which  followed  Kbrard  v.  Gasjfier, 
28  Ch.  D.  232.  But  Rule  1198  (b)  has  since  been  passed, 
overruling  these  cases.  See  Allcroft  v.  Morrison,  19  P.  R. 
at  p.  ()4  (per  Moss,  J. A.)  In  Lea  v.  Lang,  IH  P.  R.  1,  it  was 
decided  by  a  Divisional  Court  that  a  similar  application  was 
to  the  indulgence  or  discretion  of  the  Court. 

Having  regard  to  Nesbit  v.  Galna,  3  0.  L.  R.  429,  1  0.  W. 
R.  218,  and  Kavanaugh  v.  Cassidy,  5  O.  L.  ]{.  (114,  2  0.  W.  R. 
27,  143,  303,  391.  and  cases  cited.  I  think  the  present  appli- 
cation must  be  refused  with  costs  to  defendants  in  the  cause. 
In  both  these  cases  the  facts  (as  distinct  from  the  statements 
of  plaintiffs'  intentions)  were  much  more  favourable  to 
them  than  they  were  in  the  present  case.     .     .     . 

If  plaintiff  hereafter  becomes  a  householder  or  freeholder 
in  the  Province,  he  will  be  at  liberty  to  renew  this  motion,  if 
so  advised. 


Falconbridge,  C.J.  February  9th,  1904. 

CHAMBERS. 

SASKATCHEWAN  LAND  AND  HOMESTEAD  CO   v,. 
LEADLEY. 

SASKATCHEWAN  LAND  AND  HOMESTEAD  CO  v. 

MOORE. 

Solicitor — Authority  to  Bring  Action  in  Xame  of  Companij — 
Meeting  of  Shareholders, 

Appeals  by  plaintiffs  from  orders  of  Master  in  Cham])erp, 
ante  133, 

A.  B.  Cunningham,  Kingston,  for  plaintiffs. 
A.  J.  Russell  Snow,  for  defendant  Moore. 
J.  W.  St.  John,  for  defendants  the  Leadleys. 

Falconbridge,  C.J.,  varied  the  orders  by  allowing  an- 
other meeting  of  shareholders.  Proceedings  stayed  mean- 
while for  6  weeks. 
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TRIAL. 

JOHNSTON  V.  HURB. 

Bah  of  Goods — Contract — AiUhority  of  Agent — Recognition  by 
Principal  —  Breach  —  Non-delivery  of  Goods  —  Cause  of 
ActiorC— Jurisdiction  of  Ontario  Court  —  Correspondence 
— Refusal  to  Complete  Delivery — Measure  of  Damages. 

Action  to  recover  damages  for  the  non-delivery  of  flour 
purchased  by  plaintiffs  from  defendant.  Plaintiffs  were 
bakers  residing  in  London,  and  defendant  a  miller  carrying 
on  business  at  Carberry,  Manitoba.   ' 

On  19th  November,  1902,  defendant's  agent  at  London, 
on  behalf  of  defendant,  entered  into  an  agreement  with  plain- 
tiffs to  sell  to  plaintiffs  20,000  bags  of  80  per  cent,  first  patent 
flour  made  from  all  Manitoba  number  one  hard  wheat, 
crop  of  1902,  at  $1.70  per  bag,  to  be  delivered  in  shipments 
of  not  less  than  410  bags  weekly,  or  more  "if  trade  requires 
it,''  and  all  to  be  delivered  by  15th  September,  1903,  f.o.b. 
London  or  St.  Thomas. 

Prior  to  18th  August,  1903,  defendant  had  delivered 
9,685  bags.  On  that  day  plaintiffs  wrote  from  London  to 
defendant  at  Carberry  asking  if  he  was  willing  to  extend  the 
time  of  the  contract  and  to  ship  an  average  of  410  sacks  per 
week  till  the  amount  of  the  contract  should  be  supplied.  De- 
fendant replied  at  Carberry  to  plaintiffs  at  London  on  24tli 
August  that  he  was  willing  to  extend  time  "  for  delivery  of 
balance  of  contract  as  suggested  in  your  letter."  Defendant 
on  24th  August  shipped  410  bags,  and  the  same  quantity  on 
1st  September,  and  again  the  same  quantity  on  2nd  Septem- 
ber, all  of  which  plaintiffs  received. 

On  16th  September  defendant  wrote  refusing  to  ship  any 
more  flour  under  the  contract,  asserting  that  it  was  ended  on 
15th  September.  Plaintiffs  replied  by  wire  referring  to  the 
extension  and  claiming  fulfilment  of  the  contract.  Defendant 
did  not  further  reply.  Flour  had  gone  up  very  considerably 
in  price. 

The  contract  of  19th  November,  1902,  was  under  seal, 
and  was  executed  at  London  by  defendani^s  agent,  one  An- 
derson. 

G.  C.  Gibbons,  K.C.,  for  plaintiffs. 

James  Magee,  K.C.,  for  defendant. 
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Brittqn,  J. — It' was  objected  that  there  was  no  authority 
under  seal  from  defendant  to  Anderson.  No  seal  was  neces- 
sary for  such  a  contract.  The  contract  was  never  repudiated 
or  questioned  by  defendant,  but  was  accepted  and  partly  per- 
formed. The  contract  is  acknowledged  by  defendant's  letter 
of  extension,  and  also  by  notice  of  the  attempted  termination 
of  it. 

The  contract  was  made  in  Ontario  and  was  to  be  per- 
formed in  Ontario.  Defendant  has  entered  a  conditional 
appearance  and  contends  that  there  is  no  right  to  sue  in 
Ontario.  .  .  .  There  was  a  breach  in  Ontario  as  to  at 
least  410  bags  before  defendant's  letter  of  16th  September. 
On  21st  September,  28th  September,  and  5th  October,  (410 
bags  on  each  day)  1,230  bags  were  due  and  not  sent.  This 
action  was  begun  on  6th  October.  There  was  a  breach  in 
Ontario  of  this  contract,  so  plaintiffs  are  entitled  to  sue  in 
Ontario:  see  Eule  162  (e),  as  amended  by  Rule  1246. 

Defendant  contends  that  if  plaintiffs  rely  upon  the  origi- 
nal contract,  and  non-delivery  as  the  breach,  they  are  en- 
titled to  damages  only  for  the  non-delivery  of  the  1,640  bags 
for  the  four  weeks,  14th,  21st,  and  28th  September,  and  oth 
October,  before  action;  if  plaintiffs  rely  upon  the  letter  of 
16th  September  as  the  breach,  and  are  suing  upon  that  letter, 
they  cannot  do  so  in  Ontario;  that  letter  was  written  in  Mani- 
toba, and  the  breach  was  therefore  out  of  the  jurisdiction. 

Holland  v.  Bennett,  [1902]  1  K.  B.,  is  close  to  the  present 
ease,  but  is,  I  think,  distinguishable.  That  was  wrongful  dis- 
missal, a  distinct  cause  of  action.  There  is  no  action  here 
lipon  defendant's  letter.  The  letter  of  16th  September,  writ- 
ten either  in  forgetfulness  of  or  wrongly  interpreting  the  ex- 
tension correspondence,  is  evidence  shewing  defendant's  in- 
tention, on  which  damages  may  be  assessed. 

Re  Diamond  v.  Waldron,  28  0.  R.  478,  is  the  converse  of 
this  case.  There  it  was  held  that  the  breach  was  failure  to 
deliver  and  not  subsequent  refusal  by  correspondence. 

I  think  the  letter  of  defendant  may  be  treated  as  a  re- 
pudiation before  the  time  for  performance,  so  that  plaintiffs 
can  treat  it  either  as  putting  an  end  to  the  contract  except 
for  the  purpose  of  an  action,  or  treat  the  contract  as  continu- 
ing and  sue  from  time  to  time  on  one  or  more  breaches.  See 
Johnston  v.  Milling,  16  Q.  B.  D.  460. 

The  contract  must  be  treated  as  a  simple  contract  for  the 
sale  and  purchase  of  20,000  bags  of  flour.     The  defendant 
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distinctly  refuses  to  deliver  any  further  part  of  it.  I  think 
plaintiffs  are  entitled  to  recover  damages  once  for  all  upon 
their  election  to  treat  the  contract  as  at  an  end,  as  defendant 
wishes,  and  as  plaintiffs  have  done. 

The  only  measure  of  damages  I  can  apply  is  the  mini- 
mum difference  between  what  plaintiffs  were  to  pay  and  what 
flour  of  the  quality  could  be  bought  for  at  the  time  of  and 
since  default.  That  difference  is  about  60  cents  a  bag,  which 
on  9,085  bags  would  be  $5,451.  But  plaintiffs  claim  only 
$5,000,  and  no  application  was  made  to  amend,  and,  if  there 
had  been,  I  should  not,  under  the  circumstances,  have  al- 
lowed it. 

Judgment  for  plaintiffs  for  $5,000  with  costs. 


Meredith,  C.J.  February  9th,  1904. 

TRIAU 

COULTER  V.  EQUITY  FIEE  INS.  CO. 

Fire  Insurance — Contract — Interim  Receipt  —  Insurance  far 
30  Days — Application  for  Insurance  for  One  Year — Ac- 
ceptance by  Agent  of  Premium  for  One  Year — Knowledge 
of  Insurers — Estoppel — Statutory  Conditions  —  Omission 
to  Disclose  Incumbrances, 

Action  to  recover  loss  sustained  by  plaintiffs  by  destruc- 
tion and  damage  caused  by  fire  to  their  machinery  and  stocK 
in  trade,  which,  as  they  alleged,  were  insured  against  loss  by 
fire  by  defendants  for  one  year  from  7th  November,  1^901,  to 
the  amount  of  $2,800. 

The  fire  occurred  on  23rd  October,  1902,  and  there  was 
no  dispute  as  to  the  amount  of  the  loss  ($2,215),  one-half  of 
which  defendants  were  liable  to  pay,  if  they  were  liable  at  all. 

.  The  defendants  denied  liability,  alleging  that  they  were 
never  "  on  the  risk  "  at  all,  and  that,  if  they  were  "  on,"  it 
was  for  the  period  of  only  30  days  from  7th  November,  1901. 

W.  R.  Riddell,  K.C.,  and  John  Greer,  for  plaintiffs. 

(t.  H.  Watson,  K.C.,  for  defendants. 

Meredith,  C.J. — .  .  .  The  plaintiffs  on  6th  Novem- 
ber, 1901,  being  desirous  of  obtaining  an  insurance  for 
$5,600  on  their  machinery  and  stock  in  trade,  applied  to  Mr. 
Durham,  the  manager  of  the  Merchants  Fire  Insurance  Com- 
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pany,  for  this  insurance.  Durham  was  also  an  agent  of  de- 
fendant company,  and,  being  unwilling  to  place  the  whole 
insurance  with  his  own  company,  informed  plaintiffs  of  this, 
and  agreed  to  accept  their  application  for  one-half  of  it,  and 
was  authorized  by  plaintiffs  to  place  the  other  half  with 
another  company. 

He  accordingly,  on  7th  November,  1901,  applied  to  de- 
fendant company  to  insure  plaintiffs  for  $2,800,  and  they 
agreed  to  take  the  risk,  the  premium  being  fixed  at  the  rale 
of  $1.20  per  $100  insured,  amounting  to  $33.60,  the  insurance 
being  for  one  year. 

No  written  Application  was  made,  but  a  memorandum 
in  writing  containing  a  description  of  the  property  was  fur- 
nished to  defendants.     .     .     . 

The  premium  was  not  then  paid  to  defendants,  but  upon 
the  same  day  they  gave  Ehirham  an  interim  receipt  .  .  . 
for  the  premium,  and  this  he  shortly  afterwards  handed  to 
plaintiffs,  informing  them  that  he  had  effected  the  insurance 
as  they  desired,  one-half  with  his  own  company  and  the  other 
half  with  defendants. 

On  30th  November,  1901,  plaintiffs  gave  Durham  their' 
cheque  ...  for  $57.20,  which  was  made  up  of  the  pre- 
mium of  $33.60  payable  to  defendants  and  ...  the 
amount  of  the  premium  payable  to  the  Merchants  Fire  In- 
surance Company.  Plaintiffs  did  not  become  aware  of  the 
fact  that  defendants'  interim  receipt  operated  to  insure  them 
for  30  days  only,  if  that  is  the  effect  of  it,  but  believed  them- 
selves to  be  injured  by  defendants  to  the  extent  of  $2,800 
for  the  full  year,  and  did  not  learn  that  defendants  contended 
or  thought  otherwise  till  after  the  fire  had  occurred.     .     .     . 

Durham  was  not  required  to  account  for  or  to  pay  to 
defendants  the  premiums  which  he  received  as  their  agent 
as  they  were  received,  but  he  accounted  with  them  monthly  for 
the  premiums  received  during  the  preceding  month. 

Durham  had,  as  I  find,  authority  from  defendants  to  col- 
lect and  receive  payment  of  premiums  for  insurances  effected 
through  him,  and  on  20th  January,  1902,  he  sent  to  defen- 
dants a  statement  shewing  that  he  was  indebted  to  them  in 
$152.48,  and  his  cheque  for  that  amount. 

In  this  statement  were  included  five  premiums  received 
in  October  and  November,  1901,  the  last  mentioned  in  it 
being  the  premium  paid  to  him  by  plaintiffs,  which  is  cred- 
ited to  defendants  as  having  been  received  on  7th  November. 
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This  cheque  was  deposited  by  defendants  with  their 
bankers  on  23rd  January,  1902,  and  the  indorsement  upon 
it  appears  to  have  been  made  by  defendants'  general  manager. 

The  principal  oflScers  of  defendants  at  once  became  aware 
of  this  payment  having  been  made,  and  that  it  was  in  respect 
of  the  insurance  for  which  plaintiffs  through  Durham  had 
applied  to  them  on  7th  November,  1901. 

They  therefore  knew,  or  must  be  taken  to  have  known, 
that  plaintiffs  were  treating  their  insurance  with  defendants 
as  being  on  foot,  and  ...  if,  as  they  now  contend,  de- 
fendants did  not  intend  to  so  treat  it,  but  meant  to  treat  the 
insurance  as  having  come  to  an  end  at  the  expiration  of  the 
30  days,  it  was  their  plain  duty  to  have  so  informed  plain- 
tiffs and  to  have  returned  to  them  what  they  had  paid,  after 
deducting  what,  if  anything,  defendants  were  entitled  to  for 
carrying  the  risk  for  the  30  days.     ...  » 

I  do  not  thjnk,  if  this  decision  turns  upon  the  form  of 
the  writing,  that  the  case  is  within  the  principle  of  Domin- 
ion Grange  Fire  Ins.  Association  v.  Bradt,  25  S.  C.  E.  154. 

I  am,  however,  of  opinion  that  plaintiffs  are  entitled  to 
succeed  on  two  grounds. 

First,  because  by  the  2nd  statutory  condition,  which  is 
applicable  to  all  contracts  of  fire  insurance,  after  an  appli- 
cation for  insurance  it  shall  be  deemed  that  any  policy  sent 
to  the  assured  is  intended  to  be  in  accordance  vnth  the  terms 
of  the  application,  unless  the  company  points  out  in  writing 
the  particulars  wherein  the  policy  differs  from  the  applica- 
tion. .  .  .  The  second  condition  .  .  .  must,  I  think, 
be  taken  to  mean  that  the  policy  sent  is  to  be  read  so  as  to 
conform  with  the  application,  or  that  if  it  does  not  conform 
with  it,  that  the  jissured  is  entitled  to  have  it  reformed  so  as 
to  do  so. 

If  this  be  the  correct  view,  then  is  the  interim  receipt  a 
^•policy"  of  insurance  within  the  meaning  of  the  condi- 
tion? This  is  answered  in  the  affirmative  by  sec.  2  (54)  of 
,  the  Act : — "  Policy  '^  shall  include  any  contract  of  insurance 
within  the  meaning  of  this  Act.  And  "  insurance  *'  is  declared 
by  clause  (41)  of  the  same  section  to  include  such  an  insur- 
ance as  is  in  question  here. 

Second:  the  defendants,  as  I  have  found,  accepted,  and, 
even  if  they  did  not  accept,  are,  I  think,  estopped  by  their 
conduct  and  dealing  with  plaintiffs  from  denying  that  they 
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accepted,  plaintiffs'  application  for  insurance  according  to  its 
terms^  and,  if  that  be  so,  their  acceptance  of  the  proposal 
created  a  binding  contract  for  an  insurance  for  one  year, 
which  was  subsisting  at  the  time  of  the  loss,  not  having  been 
put  an  end  to  in  the  only  maimer  in  which  it  could  be  put  an 
end  to  without  the  consent  of  plaintiffs.     .     .     . 

It  was  further  urged  on  behalf  of  the  defendants  that 
the  omission. to  disclosa  the  incumbrances  which  existed  on 
the  property  insured  entitled  the  defendants  tp  avoid  their 
contract,  but  this  objection  is  not  open  to  the  defendants, 
for  such  an  omission  is  not  covered  by  the  statutory  condi- 
tions, and  the  defendants  are  not  entitled  to  rely  on  any  varia- 
tion of  these  conditions,  because  the  variations  on  which  they 
rely  are  not  evidenced  in  the  manner  required  by  the  Act, 
but,  if  it  were  otherwise,  I  should,  on  the  facts  of  this  case, 
find  that  the  existence  of  the  incumbrances  was  not  a  material 
fact  within  the  meaning  of  the  variation  to  the  1st  condition 
relied  on  by  the  defendants,  or  of  the  Act. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  and  there  will  be  judgment  for  them  for 
the  full  amount  of  the  claim,  with  interest  from  the  date 
when  it  should  have  been  paid,  and  costs. 


February  9th,  1904. 

divisional  court. 

WEBSTEE  V.  LUXFER  PRISM  CO. 

Prin4^ipal  and  Agent — Agency  for  Sale  of  Goods — Contract —  • 
Commission — Goods  Sold  by  another  Agent  in  Plaintiffs' 
Territory. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiffs  in  an  action  based  upon  an  agreement 
between  plaintiffs  and  defendants  by  which  plaintiffs  were 
to  become  the  exclusive  sales  agents  for  defendants'  luxfer 
prisms  in  certain  parts  of  Canada,  and  were  to  get  a  com- 
mission on  any  goods  sold  by  defendants  directly.  The  plain- 
tiffs claimed  damages  for  breach  of  the  agreement  and  com- 
missions on  goods  sold  by  defendants  in  plaintiffs'  territory. 

E.  P.  B.  Johnston,  K.C.,  for  defendants. 

George  Kerr  and  Joseph  Montgomery,  for  plaintiffs. 
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The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J., 
Meredith,  J.)  was  delivered  by 

Meredith,  J. — The  witness  Blennerhasset  was  the  de- 
fendants' agent,  employed,  controlled,  paid,  and  discharged 
by  them ;  the  business  carried  on  by  him  was  their  business, 
carried  on  in  their  name  after,  as  well  as  before,  the  making 
of  the  agreement  in  question.  He  was  put  forward  at  the 
trial  as  their  agent,  and  swore  that  he  was ;  indeed  there  does 
not  seem  to  have  ever  been  even  a  suggestion  that  he  was 
not;  and  this  is  more  abundantly  clear  from  the  fact  of  his 
transacting,  at  the  same  time,  other  business  for  the  de- 
fendants, in  which  the  plaintiffs  were  not  concerned,  and 
from  which  he  made  large  profits  for  the  defendants.  T^e 
sales  made  by  him  were  therefore  sales  made  by  the  defen- 
dants in  the  plaintiffs'  "  territory,"  and  so,  under  the  second 
clause  of  the  agreement,  are  "to  be  treated  the  same  as  if 
made  by"  the  plaintiffs,  except  that  the  defendants  are  to 
have  10  per  cent,  additional  "  in  respect  of  them  for  making 
sales  and  collecting;"  that  is,  the  provisions  of  the  5th  clause, 
as  to  the  division  of  profits,  etc.,  are  to  apply,  subject  to  the 
additional  allowance  of  the  10  per  cent. 

The  judgment  proceeds  on  this  basis  and  is  right,  and  it 
should  be  affirmed  with  costs. 


February  9th,  1904. 

divisional  court. 

JOHNSTON  V.  RYCKMAN. 

Costs — Taxation — Counsel  Fees — Partner  of  Defendant  Acting 
as  Counsel — Affidnvit  of  Increase — Affidavit  by  CoimseJr- 
Practice  in  Taxing  Office, 

Appeal  by  defendant  from  order  of  Britton,  J.,  in 
Chambers  (2  0.  W.  R.  1088)  allowing  in  part  an  appeal  by 
plaintiff  from  taxation  of  defendant's  costs  of  the  action 
against  plaintiff,  and  holding  that  defendant,  a  practising 
solicitor,  was  not  entitled  to  tax  such  part  of  the  counsel 
fees  earned  by  his  partner  in  the  course  of  the  action  as 
would  belong  to  defendant  himself  as  a  member  of  the  firm. 
There  was  also  a  cross-appeal  by  plaintiff  seeking  the  dis- 
allowance of  these  counsel  fees  in  toto,  and  also  an  appeal 
by  plaintiff  from  a  second  order  of  Britton  J.  (2  0.  W.  B. 
1113)  refusing  to  interfere  with  the  allowance  by  the  taxing 
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officer  to  defendant  of  costs  incurred  in  the  taxing  office  in 
connexion  with  the  disputed  counsel  fees. 

The  appeals  were  Heard  by  Boyd,  C,  Ferguson,  J., 
Meredith,  J. 

W.  E.  Middleton,  for  defendant. 

W.  R.  Smyth,  for  plaintiff. 

Boyd,  C. — The  legal  effect  of  the  agreement  ma^de  be- 
tween Mr.  Eyckntan  and  Mr.  Kerr  with  reference  to  this  liti- 
gation was,  that  Mr.  Ryckman,  as  client  and  defendant,  would 
pay  Kerr,  as  counsel,  such  fees  as  he  would  be  called  on  to 
pay  to  outside  counsel.  This  is  distinctly  what  Mr.  Ryqk- 
nian  swears.  And  to  the  like  effect  Mr.  Kerr,  "  whether  we 
lost  or  won  I  was  to  be  paid  for  my  counsel  work.*'  "  I  was 
to  get  the  full  benefit  from  the  work  and  be  entitled  to  charge 
and  to  be  paid  the  same  fees  as  if  acting  for  an  independent 
client.'' 

Pursuant  to  this,  payment  of  the  fees  to  the  extent  of 
$500  was  made  by  Mr.  Ryckman  out  of  his  own  money,  and 
without  condition,  to  Mr.  Kerr,  and  in  this  Mr.  Ryckman 
says  he  is  in  no  way  to  share.  Mr.  Kerr  says  it  was  paid  to 
him  for  his  own  use,  but  he  intends  to  share  it  with  the  other 
partner,  Mr.  Kirkpatrick,  and  that  the  payment  was  uncon- 
ditional on  the  part  of  Mr.  Ryckman. 

Upon  this  evidence  Mr.  Kerr  could  have  recovered  pay- 
ment of  these  fees  from  Mr.  Ryckman  by  process  of  law :  Ar- 
mour v.  Kilmer,  28  0.  R.  618.  They  were  in  fact  paid  in 
such  a  way  as  enabled  the  client  to  make  the  usual  affidavit 
of  disbursements  to  counsel  required  by  Rule  1173  (2). 

In  my  opinion  the  taxing  officer  came  to  a  right  conclu- 
sion in  taxing  full  fees,  and  I  would  not  uphold  the  cutting 
of  them  in  two  by  the  judgment  under  appeal. 

The  reason  why  a  barrister,  sued  as  a  defendant,  and  who 
acts  as  his  own  counsel,  cannot  recover  for  counsel  fees  is 
because  he  is  in  the  same  plight  in  this  regard  as  the  lay 
client  who  pleads  his  own  cause.  He  is  not  in  Court  as  an 
officer  of  the  Court  but  a  litigant.  The  necessary  factor  in 
the  taxation  of  counsel  fees  is  that  the  money  must  be  dis- 
bursed for  the  payment  of  them  as  a  condition  precedent, 
and  the  barrister-litigant  cannot  pay  money  or  be  liable  to 
himself.  There  is  no  principle  in  the  matter  beyond  this — 
it  is  rather  a  rule  of  practice  or  procedure  than  anything 
higher. 
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But  if  the  barrister,  sued  for  an  individual  claim,  is  mem- 
ber of  a  partnership,  there  is  no  rule  against  his  engaging  a 
partner  as  his  counsel,  and  then  there  is  a  professional  per- 
son to  whom  he  is  liable  and  to  whom  he  can  make  payment 
of  counsel  fees,  and  these  being  paid  become  proper  subjects 
of  taxation.  That  I  take  it  is  at  the  root  of  the  decision  of 
Mr.  Justice  Burns  upon  this  question  as  far  back  as  1856  in 
Henderson  v.  Comer,  3  U.  C.  L.  J.  0.  S.  29.  There  the  sug- 
gestion was  made  in  argument  that,  as  the  litigant  might 
get  a  share  of  the  fees  earned  by  his  partner,  it  was  not 
proper  to  allow  any  fees  to  be  taxed,  but  the  ruling  was,  not- 
withstanding this,  that  the  proper  fees  on  taxation  should  be 
allowed  in  full.  The  decision  in  appeal  does  in  effect  over- 
rule this  case,  but,  after  so  long  a  lapse  of  time,  and  as  to  a 
matter  of  practice,  the  better  rule  is  quieta  non  movere.  If 
there  is  to  be  a  change,  let  the  Legislature  interfere  and  not 
the  Courts. 

The  distinction  is  to  be  noted  between  the  case  of  a  firm 
of  solicitors  and  barristers  suing  and  being  sued  and  the  case 
of  one  of  the  firm  being  a  litigant.  In  the  former  case  it  is 
decided  that  the  firm  cannot  employ  one  of  their  own  mem- 
bers as  counsel  and  tax  his  fee,  and  that  probably  because 
the  payment  of  the  fee  could  only  have  come  out  of  the  money 
of  the  firm,  which  would  be  tantamount  to  paying  it  to  him- 
self. This  was  decided  in  Smith  v.  Graham,  2  XJ.  C.  R.  268,  and 
thus  explained  by  Mr.  Justice  Street  in  Strachan  v.  Ruttan, 
15  P.  R.  111.  But  in  the  case  of  one  member  of  a  firm  being 
sued,  he  may  retain  and  pay  his  partner  to  act  as  counsel, 
which  will  make  the  fee  a  taxable  one  as  against  the  other 
side,  and  this  the  law  does  not  forbid.  That  is  the  decision 
of  Mr.  Justice  Bums,  a  careful  and  accurate  Judge,  noted 
for  his  knowledge  of  practice,  and  his  decision  appears  as 
law  in  books  of  practice  held  in  repute,  such  as  Harrisons 
C.  L.  P.  Act  (2nd  ed.)  p.  700  (1870),  and  Holmested  & 
Langton's  Judicature  Act,  Ontario  (2nd  ed.)  p.  1250  (1898). 

I  find  that  the  same  practice  as  this  prevails  in  Victoria, 
a  state  of  the  Commonwealth  of  Australia,  where,  as  here, 
the  two  professions  of  barrister  and  solicitor  are  amalga- 
mated and  legal  partnerships  are  common  as  with  us  in  On- 
tario. Mr.  Justice  Hodges  said  that  "  one  solicitor  and  bar- 
rister could  instruct  another,  and  further  that  one  partner 
could  instruct  his  partner,  and  the  Court  will  certify  for 
counsel  fees  according  to  the  practice:'^  Martin  v.  O^Neill,  28 
Vict.  L.  R.  726  (1903). 
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The  rule  of  practice  laid  down  by  Mr.  Justice  Burns, 
upon  which  action  has  proceeded  for  such  a  lengthened  per- 
iod, should  not  be  disturbed :  Buchanan  v.  Tiffany,  1  6r.  104 ; 
Ottawa  Gas  Co.  v.  City  of  Ottawa,  4  0.  L.  E.  656,  5  0.  L.  R. 
246,  1  0.  W.  R.  647,  697.  And  see  particularly  Fraser  v. 
Bhrensperger,  12  Q.  B.  D.  at  p.  318,  where  the  appellate 
Court  says  that  a  decision  or  practice  which  had  stood  for 
twelve  years  will  not  be  interfered  with,  even  if  the  Court 
differed  from  such  decision. 

The  taxation  of  full  fees  as  ascertained  by  the  taxing 
ofiBcer  should  be  restored. 

There  has  been  a  departure  from  the  proper  practice  in 
the  materials  laid  before  that  oflficer.  The  Rule  directs  that 
the  affidavit  of  disbursements  as  to  payments  to  counsel,  etc., 
shall  be  made  by  the  solicitor  or  by  the  client.  The  hand 
that  paid  the  fees  to  counsel  in  this  case  was  that  of  the 
defendant.  He  made  the  affidavit,  but  was  assisted  by  an- 
other affidavit  from  the  counsel.  The  counsers  duty  is  to 
mark  his  fee  on  brief  and  receipt  it  when  paid  and  make  no 
affidavit.  This  extra  affidavit  gave  rise  to  a  great  increase 
of  expense  in  cross-examining  upon  it.  It  is  enough  to  ob- 
serve what  is  prescribed  by  the  Rules,  and  it  is  for  the  taxing 
officer  to  examine  into  the  truth  of  the  affidavit  of  increase  if 
it  is  questioned.  For  this  reason  of  superfluity  I  would  dis- 
allow all  costs  connected  with  that  affidavit  of  Mr.  Kerr  and 
the  proceedings  thereon,  which  the  Master  had  taxed.  Other- 
wise the  original  taxation  to  stand.    No  costs  of  this  appeal. 

The  cross-appeal  is  dismissed  without  costs. 

Ferguson,  J.,  concurred. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 


February  9th,  1904. 

divisional  court. 

ADAMS  V.  NEWOOMBE. 

Sale  of  Goods — Conditional  Sale — Default  in  Payment — Con- 
tract— Incorporation  of  Informal  Memorandum  as  to  No- 
tice — Re-taJcing  without  Notice — Damages. 

Appeal  by  plaintiff  from  a  judgment  of  Meredith,  C. J., 
in  favour  of  plaintiff  for  $20  without  costs,  upon  the  ground 
that  the  damages  allowed  were  insufficient. 
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PlaintifT  agreoil  to  purchase  a  piaiio  from  defendants  on 
14th  May,  1SI)(),  for  $250,  payable  as  follows: — $5  each  montii 
ihereafter  until  JJeceniber,  189(i;  then  $25  per  quarter  until 
the  full  amount  should  be  paid,  with  interest  at  G  per  cent.; 
the  jyiano  to  remain  the  property  of  defendants  and  on  hire 
by  plaintiff  at  $8  per  month  until  the  full  purchase  money 
should  be  paid ;  defendants  to  have  the  right  to  resume  pos- 
session of  the  j)iano  upon  default  in  the  payments,  without 
any  demand  and  without  process  of  law.  A  copy  of  the  agree- 
ment was  delivered  to  plaintiff,  and  in  the  margin  was  writ- 
ten :  *^  In  case  of  sickness  or  any  misfortune  overtaking  Mr. 
Adams,  0.  Xewcombe  &  Co.  will  not  take  advantage  to  remove 
piano  without  giving  him  three  .months'  notice.  H.  N.'* 
The  initials  "II.  X.'*  were  those  of  a  partner  in  defendants' 
firm. 

At  the  tinu^  the  ])laintilf  entered  into  this  agreement  his 
wife  was  ill  with  tuberculosis  and  continued  ill  from  that 
disease  until  she  died  on  2()th  March,  1900. 

Plaintiff  paid  $5  in  189(i,  $:3r)  in  1S97,  $115  in  1898,  and 
$25  on  4th  July,  1899,  in  all  $180. 

He  paid  nothing  after  4th  July,  1899,  although  repeatedly 
pressed  for  payment.  Finally  on  4th  April,  1901,  lie  was 
informed  by  letter  that  unh^^s  the  balance  due  upon  the- piano 
were  paid  at  once  tlie  defendants  would  not  allow  him  to 
keep  the  piano  any  longer.  On  22nd  October,  1901.  they 
again  wrote  him  that,  unless  a  payment  of  $24.50  should  be 
made  on  or  before  25th  October  instant,  they  would  retake 
the  piano.  On  6th  November,  1901,  no  payment  having  been 
made,  they  sent  up  to  his  house  and  took  away  the  piano. 
On  7th  November,  1901,  they  wrote  him  informing  him  that 
at  the  ex j)i ration  of  30  days  they  would  sell  it.  They  kept 
it,  however,  for  eight  months,  at  the  end  of  which  time,  having 
expended  $30  in  repairs  to  it,  they  sold  it  for  $150. 

Thi&  action  was  brought  on  15th  November,  1901,  for 
damages  for  wrongful  removal  and  for  a  return  of  the  piano. 
Judgment  was  given  for  plaintiff  for  $20  without  costs  to 
either  party. 

Charles  Millar,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

The  judgment  of  the  Court  (F.\lconbrtdge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

"^Street,  J. — The  memorandum  in  the  margin  of  the  con- 
tract upon  which  plaintiff  relies  did  not  appear  upon  defend- 
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ants'  copy,  and  neither  plaintiff  nor  defendants  appear  to  have 
been  aware  of  it  at  the  time  the  present  action  was  begun, 
as  the  plaintiff  had  mislaid  his  copy  at  that  time.  .  .  . 
The  defendants,  however,  must  be  taken  to  be  bound  by  it* 
terms,  and  to  be  liable  for  any  damages  which  plaintiff  has 
sustained  by  their  having,  if  they  have,  acted  without  regard 
to  it.  In  ni}'  opinion,  it  must  be  taken  upon  the  evidence 
to  form  an  integral  part  of  the  contract,  and  as  qualifying, 
under  certain  circumstances,  the  defendants'  right  to  retake 
the  piano  upon  default,  to  the  extent  appearing  in  the  memo- 
randum. 

The  damages  to  be  awarded  plaintiff,  however,  should,  in 
my  opinion,  be  limited  to  those  which  he  can  shew  himself  to 
have  sustained,  and  should  not  be  swelled  by  any  mere  senti- 
mental considerations  under  the  circumstances  appearing  in 
the  evidence.     According  to  his  contract  the  plaintiff  should 
have  paid  for  the  piano  in  full  within  three  years  from  its 
(late,  that  is  to  say,  before  14th  May,  1899,  and,  although 
repeatedly  pressed  for  payment,  in  July,  1899,  after  paying 
the  last  money  which  he  ever  paid  to  defendants,  he  still 
owed  a  sum  which,  with  interest  to  the  date  when  the  piano 
was  seized,  amounted  to  about  $116.     From  that  time  forward 
he  paid  nothing,  although  he  was  many  times  asked  to  pay, 
and  although  he  repeatedly  promised  to  do  so.     Owing  the 
defendants  this  considerable  balance,  he  kept  their  piano  from 
July,  1899,  until  they  took  possession  in  November,  1901, 
without  paying  them  a  farthing.     Even  under  these  circum- 
stances, if  they  had  wilfully  or  harshly  acted  in  defiance  of  the 
plaintiff's  rights  under  the  contract  to  retain  possession  of  the 
piano  until  a  formal  three  months'  notice  had  been  given 
him,  it  might  have  been  possible  to  have  assessed  the  damages 
upon  a  liberal  scale;  but  defendants  did  not  know  of  the  ex- 
istence of  the  memorandum  when  they  seized;  and  plaintiff 
does  not  appear  to  have  claimed  the  benefit  of  it  upon  any  of 
the  occasions  upon  which  he  was  notified  that  he  must  pay 
something  if  he  wished  to  retain  the  piano.     The  defendants, 
believing  the  piano  to  be  their  property  and  that  they  had  a 
right  to  retake  it,  did  retake  it,  and,  after  full  notice  to  plain- 
tiff, sold  it.     There  is  no  evidence  that  it  was  worth  more  than 
the  price  they  obtained  for  it,  which  was  $120  beyond  the 
cost  of  repairs.     We  must  assume,  upon  this  evidence,  that 
plaintiff  could  obtain  as  good  a  piano  for  $120  as  this  was 
when  it  was  taken  away,  and,  as  he  owed  them  $116  upon  it, 
his  actual  loss  has  been  very  small,  and  is  amply  covered  by 
the  $20  awarded  to  him.     The  defendants  have  not  appealed 


204 

from  the  judgment,  but  I  confess  to  having  entertained  seri- 
ous doubts  upon  the  argument  as  to  plaintiff^s  right  to  recover 
at  all  under  the  circumBtances. 

The  appeal,  in  my  judgment,  should  be  dismissed  with 
costs.  ^ 


February  9th,  1904. 

divisional  court. 

CITY  OF  TORONTO  v.  TORONTO  R.  W.  CO. 

Street  Railways — Contract  with  Municipal  Corporatiofi — Con- 
struction of  Portion  of  Railway — Question  whether  Con- 
structed for  another  Company — Payments  under  Written 
Contract — Interest — Judicature  Act,  sees.  US,  114. 

Appeal  by  defendants  from  report  of  Master  in  Ordinary. 
The  action  was  brought  on  5th  February,  1897,  to  recover  a 
balance  alleged  to  be  due  by  defendants  to  plaintiffs  under 
the  15th  paragraph  of  the  agreement  set  out  in  55  Vict.  ch. 
99  (0.),  by  which  defendants  were  bound  to  pay  to  plain- 
tiff $800  per  annum  per  mile  of  single  track  or  $1,600  per 
mile  of  double  track  occupied  by  their  railways,  not  includ- 
ing turn-outs.  By  the  judgment  of  the  Court  of  Appeal  of 
16th  January,  1900,  the  judgment  of  the  trial  Judge  was 
varied  with  regard 'to  the  track  on  Roncesvallfs  avenue,  and 
it  was  referred  to  the  Master  in  Ordinary  to  "inquire  and 
report  by  whom  that  track  was  constructed  and  at  what 
time,  and  what  rights  of  running  upon  the  said  track  the 
defendants  possessed.^'  This  judgment  was  aflBrmed  by  the 
Judicial  Committee  of  the  Privy  Council  on  2nd  August, 
1901.  The  Master  reported  that  defendants  had  on  31st 
March,  1902,  paid  to  plaintiffs  the  amoimt  of  principal  due 
them  (excepting  that  based  on  the  track  west  of  Ronces- 
valles  avenue)  immediately  after  the  amount  had  been  ar- 
rived at  and  settled  by  the  parties,  but  that  he  had  allowed 
to  plaintiffs  interest  on  the  arrears  of  principal  from  the 
time  when  they  matured  till  Slst  March,  1902,  and  that 
such  interest  amounted  to  $8,047.95.  He  further  reported 
that  the  portion  of  the  track  on  Queen  street  west  of  Ronce^- 
valles  avenue  was  constructed  by  defendants  on  or  about 
30th  June,  1893,  as  part  of  their  own  undertaking,  and  that 
their  rights  of  running  upon  it  were  governed  by  the  agree- 
ment in  the  pleadings  mentioned  and  subject  to  the  san^.e 
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obligations  as  were  imposed  upon  defendants  with  reference 
to  tibeir  other  tracks,  and  he  found  that  there  was  due  by 
defendants  to  plaintiffs  in  respect  of  this  portion  of  the 
track  $501.60  for  principal  and  $185.55  for  interest  to  5th 
March,  1903,  the  date  of  his  report.  The  reasons  for  the 
Master's  decision  are  reported  in  2  0.  W.  E.  225. 

The  defendants  appealed  on  both  branches. 

The  appeal  was  heard  by  Street  and  Britton,  JJ. 

J.  Bicknell,  K.C.,  for  defendants. 

J.  S.  Fullerton,  K.C.,  and  W.  C.  Chisholm,  for  plain- 
tiffs. 

Street,  J. — .  .  .  The  plaintiffs  by  the  agreement  of 
1st  September,  1891,  with  defendants,  gave  them  the  right 
but  not  the  exclusive  right  to  put  down  their  tracks  and  run 
their  railway  over  the  portion  of  road  in  question.  Thoy 
gave  defendants  all  the  rights  they  could  give  them,  but 
they  could  not  give  the  exclusive  right,  because  of  the  ex 
istence  of  the  agreement  between  the  corporation  of  the 
county  of  York  and  the  Mimico  company,  then  in  full  forc"*. 
Subject  to  the  rights  of  the  Mimico  company,  the  defendants 
acquired  the  same  exclusive  rights  over  the  portion  of  road 
as  over  the  other  streets  in  the  city  of  Toronto.  Nothing, 
however,  was  done  by  the  Mimico  company  towards  con- 
structing their  line  upon  it  within  the  time  allowed  by  the 
a^eement.  Then,  in  June,  1893,  six  months  after  the  time 
allowed  the  Mimico  company  for  construction  had  expired, 
the  road  was  built  by  defendants^  workmen  and  laid  with 
rails  and  ties  belonging  to  the  Mimico  company.  It  is  ab- 
solutely separated  by  the  tracks  of  the  Grand  Trunk  Rail- 
way from  the  Mimico  road ;  it  is,  in  appearance  at  all  events, 
an  integral  part  of  defendants^  system;  it  has  always  bee«i 
treated  and  used  by  defendants  as  their  own;  it  has  never 
been  used  by  the  Mimico  company.  It  was,  no  doubt,  an 
advantage  to  both  roads  that  it  should  be  built  in  order  tha^ 
their  passengers  might  more  easily  pass  from  one  line  to  the 
other.  The  question  is  by  no  means  free  from  doubt,  but, 
in  my  opinion,  the  fact  that  defendants  constructed  the  road, 
without  making  any  charge  to  the  Mimico  company  for  5 
vears,  and  not  until  after  this  action  was  begun,  coupled 
with  their  continual  user  of  it  ever  since,  without  any  license 
or  explanation,  and  without  payment  of  any  rent  or  any  pait 
of  the  profits  arising  from  the  working,  requires  that  we 
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should  find  that  defendants  constructed  the  road  for  them- 
selves, and  not  for  the  Mimico  company,  in  June,  1893 ;  and 
that  their  right  of  running  upon  it  is  the  same  as  upon  the 
other  streets  in  Toronto  under  the  agreement 

The  defendants*  appeal  upon  this  portion  of  the  repoii; 
should,  therefore,  be  dismissed. 

The  other  branch  of  the  appeal  relates  to  the  question  of 
interest  upon  the  arrears  of  the  quarterly  payments  under 
the  15th  paragraph  of  the  agreement.  It  has  been  allowed 
by  the  Master  to  the  plaintiffs  under  sub-sec.  1  of  sec.  114 
of  the  Judicature  Act.  That  section  and  sec.  113  are  prac- 
tically a  re-enactment,  with  an  important  addition,  of  the 
Imperial  Act  3  &  4  Wm.  IV.  ch.  42,  sees.  28  and  29,  known 
as  Lord  Tenterden's  Act.  The  law  as  it  now  stands  on  our 
statute  book  is  as  follows: — 

*^  113.  Interest  shall  be  payable  in  all  cases  in  which  it 
is  now  payable  by  law  [or  in  which  it  has  been  usual  for  a 
jury  to  allow  it]."  The  words  in  brackets  are  not  in  the 
Imperial  Act. 

'^  114.  On  the  trial  of  any  issue  or  on  any  assessment  of 
damages  upon  any  debt  or  sum  certain  payable  by  virtue  of 
a  written  instrument  at  a  certain  time,  interest  may  be  al- 
lowed to  the  plaintiff  from  the  time  when  the  debt  or  sum 
became  payable. 

"  (2)  If  such  debt  or  sum  is  payable  otherwise  than  by 
virtue  of  a  written  instrument  at  a  certain  time,  interest 
may  be  allowed  from  the  time  when  a  demand  of  payment 
is  made  in  writing  informing  the  debtor  that  interest  will 
be  claimed  from  the  date  of  the  demand."     .     .     . 

It  seems  to  have  been  originally  considered  under  the  Eng- 
lish equivalent  to  sub-sec.  1  of  sec.  114,  which  is  not  to  be 
distinguished  in  meaning  from  it,  that  neither  the  amount 
nor  the  time  of  payment  need  necessarily  be  set  forth  on  the 
face  of  the  written  instrument,  provided  the  instrument 
points  out  a  method  by  which  both  the  amount  and  the  time 
may  be  ascertained:  Mackintosh  v.  Great  Western  R.  W. 
Co.,  4  Giff.  683,  698;  Mildmay  v.  Methuen,  3  Drew.  91; 
Buncombe  v.  Brighton  Club,  etc.,  Co.,  L.  R.  10  Q.  B.  371. 
A  stricter  interpretation  of  the  section,  however,  now  pre- 
vails. In  Merchant  Shipping  Co.  v.  Armitage,  L  R.  9  Q.  B. 
99,  the  Exchequer  Chamber  held  that  in  a  contract  to  pay 
a  fixed  sum  of  £5,000  by  way  of  freight  two  months  after  the 
date  of  the  ship's  report,  inwards,  at  the  custom  house,  the 
time  of  payment  was  not  fixed  by  the  written  contract  within 
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the  meaning  of  the  Act,  although  the  date  of  the  ship*s  re- 
port was  readily  ascertainable.  The  English  Court  of  Ap- 
l)eal  in  London,  Chatham,  and  Dover  K.  W.  Co.  v.  South 
Eastern  E.  W.  Co.,  [1892]  1  Ch.  120,  followed  this  case,  and 
refused  to  follow  Buncombe  v.  Brighton  Club,  etc.,  Co.,  L. 
K.  10  Q.  B.  371.  The  decision  in  the  London,  Chatham,  and 
Dover  case  is  not  affected  by  the  decision  of  the  House  of 
Lords  in  appeal,  [1893]  A.  C.  429.  V 

It  being  thus  settled  that  the  time  must  be  fixed  by  the 
terms  of  the  instrument  itself  in  order  that  the  case  may  be 
brought  within  the  Act,  it  seems  to  follow  that  the  sum 
must  also  be  fixed  in  the  same  way,  because  there  is  nothing 
in  the  language  of  the  section  requiring  a  different  kind  of 
certainty  with  regard  to  the  sum  from  that  made  necessary 
with  regard  to  the  time.  This  seems  to  be  expressed  by  Lord 
Justice  Lindley  in  his  judgment  in  the  London,  Chatham, 
and  Dover  Case,  [1892]  1  Ch.  at  p.  144,  where  he  is  reported 
as  saying :  "  The  Act,  as  construed  by  the  Exchequer  Cham- 
ber" (in  the  Armitage  case)  "requires  that  the  contract 
shall  ascertain  the  sum  and  time ;  the  certainty  of  b(5th  must 
appear  from  the  contract.  But  still,  if  all  the  elements  of 
certainty  appear  by  the  contract,  and  nothing  more  is  re- 
quired than  an  arithmetical  computation  to  ascertain  the 
exact  sum  or  the  exact  time  for  payment,  that  will  be  suffi- 
cient." This  view  was  adopted  and  followed  by  Osier,  J.A., 
in  McCullough  v.  Clemow,  26  0.  R.  467.  Applying  it  to  the 
contract  between  the  plaintiffs  and  the  defendants  in  the 
present  case,  I  think  it  is  clear  that  the  amount  payable  by 
the  defendants  to  the  plaintiffs  imder  the  15th  paragraph 
was  not  "  a  debt  or  sum  certain,"  within  the  meaning  of  sec. 
114  of  the  Judicature  Act,  because  it  is  not  ascertained  by 
the  contract,  nor  could  it  be  ascertained  by  a  mere  arith- 
metical calculation.  Not  only  was  the  number  of  miles  not 
set  forth  in  the  contract,  but  it  could  not  be  ascertained  until 
some  doubtful  expressions  in  the  contract  had  been  judicially 
settled,  until  the  length  of  any  "  turnouts  "  which  might  be 
made  upon  the  defendants'  lines  had  been  approved  by  the 
city  engineer,  and  imtil  an  actual  measurement  of  the  tracks, 
as  finally  held  by  the  Courts  to  be  within  the  meaning  of 
the  contract,  had  been  made.  It  seems  difficult  to  say  that 
a  sum  certain,  requiring  only  an  arithmetical  computation, 
is  to  be  found  in  this  contract,  when  the  plaintiffs  all  along 
contended  that  upon  its  proper  construction  they  were  en- 
titled to  a  considerably  larger  sum  than  the  Courts,  after 
successive  appeals,  have  held  them  entitled  to. 
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The  plaintiflFs,  however,  contend  that  they  are  entitled  to 
interest  under  sec.  113  of  the  Judicature  Act,  which  pro- 
vides that  interest  shall  be  payable  in  all  cases  in  which,  (1) 
it  is  now  payable  by  law;  or  (2)  it  has  been  usual  for  a  jury 
to  allow  it. 

The  cases  coming  under  the  first  of  these  paragraphs — 
60  far  as  legal,  apart  from  equitable,  claims  are  concerned — 
are  limited  by  Lord  Tenterden  in  Page  v.  Newman,  9  B.  & 
C.  378,  where  he  says:  "  Interest  is  not  due  on  money  se- 
cured by  a  written  instrument  unless  it  appears  that  interest 
was  intended  to  be  paid,  or  unless  it  be  implied  from  the 
usage  of  trade,  as  in  the  case  of  mercantile  instruments." 
And  this  statement  of  the  law  is  confirmed  by  the  House  of 
Ijords  in  London,  Chatham,  and  Dover  R.  W.  Co.  v.  South 
Eastern  R.  W.  Co.,  [1893]  A.  C.  429,  at  p.  440.  See  also 
McCullougli  V.  Clemow,  26  0.  R.  467.  The  present  case  is 
not  withfn  either  of  these  classes,  and  therefore  interest  is 
not  recoverable  under  this  branch  of  sec.  113  of  the  Judica- 
ture Act,  as  "  now  payable  by  law.*' 

The  second  branch  of  that  section  seems  to  me  to  be  so 
loosely  expressed  as  to  leave  a  great  latitude  for  its  applica- 
tion. 

In  the  present  case  the  plaintiffs,  having  made  mni^ii  fo- 
ments of  the  defendants'  tracks  according  to  their  own  view 
of  the  contract,  demanded  at  the  quarter  days  the  amount 
they  computed  to  be  due  them  upon  that  basis.  If  thesp 
sums  had  been  those  to  which  the  Courts  ultimately  declared 
them  entitled.  I  should,  I  think,  have  said,  without  hesita- 
tion, that  they  came  within  the  class  of  cases  in  which  juries 
Tiave  been  in  the  habit  of  allowing  interest.  The  defendarts 
had  promised  to  pay  upon  certain  days  sums  of  money  to  bo 
ascertained  according  to  certain  data  fixed  by  the  agreement ; 
the  plaintiffs  had  made  the  necessary  measurements  and  cal- 
culations, and  had  demanded  the  amount.  As  a  matter  of 
fact,  they  had  measured  certain  tracks  which  the  Courts  have 
held  not  to  be  within  the  meaning  of  the  contract,  with  the 
result  that  they  demanded  more  money  than  they  have  been 
held  entitled  to.  I  think,  however,  that  a  duty  was  cast 
upon  the  defendants,  by  the  terms  of  their  covenant,  to  ascer- 
tain before  the  quarter  days  the  amount  payable  to  the  plain- 
tiffs by  an  accurate  measurement  of  their  own  tracks,  and  to 
pay  or  tender  the  proper  amoxmt;  this  they  have  not  done^ 
and  therefore  I  think  it  a  case  in  which  interest  is  payable. 
It  would  have  clearly  been  payable  under  the  2nd  branch 
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of  sec.  113,  according  to  the  authorities  referred  to  by  Osier, 
J.A.,  at  p.  476  of  McCullough  v.  Clemaw,  26  0.  R.,  had  the 
defendants  in  fact  ascertained  the  proper  mileage  before  the 
quarter  days  and  p^id  only  a  portion  of  the  amount  they 
owed  upon  the  mileage  so  ascertained;  their  failure  to  ascer- 
tain it  should  not  put  them  in  any  better  position. 

In  my  opinion,  therefore,  the  appeal  should  be  dismissed 
on  both  grounds. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusions. 


Teetzel,  J.  February  10th,  1904. 

WEEKLY  COURT. 

Re  IXGLIS  AXD  TOWX  OF  OWEN  SOUND. 

Jhtnicipal  Corporations-^Expropriation  of  Land — Afbiira- 
Hon  and  Award — Appeal  from  Awardr— Injury  to  Land 
Owner — Proposed  Diversion  of  Stream — \Yater  Privileges 
Act — Evidence  on  Appeal — Affidavits — Testimony  tefore 
Arbitrators  not  Taken  down — View  of  Premises — Local 
Knowledge. 

Appeal  by  John  Inglis  and  William  A.  Inglis  from  award 
of  three  arbitrators  appointed  under  the  Municipal  Act  to  fix 
the  damages  in  respect  of  lands  expropriated  by  the  town 
corporation  for  the  extension  of  their  waterworks. 

W.  R.  Riddell,  K.C.,  for  appellants. 

A.  B.  Aylesworth,  K.C.,  and  J.  W.  Frost,  Owen  Sound, 
for  the  town  corporation. 

Teetzel,  J. — .  .  .  The  arbitrators  awarded  W.  A. 
Inglis  $1,350  for  his  deprivation  of  the  use  and  benefit  of  the 
waters  of  certain  springs  as  appurtenant  to  the  water  powers 
owned  by  him  on  the  river  Sydenham',  but  in  their  reasons 
for  the  award  they  make  it  plain  that  they  confined  their 
estimate  of  damages  to  the  loss  sustained  on  the  basis  of  the 
capabilities  of  the  stream  in  its  present  course. 

I  think  the  arbitrators  were  right  in  disregarding  the 
claim  for  increase  of  damages  on  the  basis  of  the  claim  for 
the  proposed  diversion  .  .  .  for  the  reason  that  such 
damaged  are  too  remote  and  speculative. 
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It  was  but  faintly  argued  .  .  .  that  the  township 
council,  by  ji  mere  resolution  or  even  a  by-law,  could  give 
power  to  the  appellant  to  change  the  course  of  the  stream 
where  it  passes  over  the  highway,  but  he  contended  that  such 
rights  could  be  obtained  under  the  Water  Privileges  Act, 
R.  S.  0.  ch.  141.     .     .     . 

Taking  into  consideration  the  uncertainty  of  the  appli- 
cant (under  that  Act)  being  able  to  satisfy  the  County  Court 
Judge  that  his  application  "will  conduce  to  the  public 
good,"  and  the  terms  and  conditions  the  Judge  might  impose 
upon  the  applicant,  it  would  seem  to  me  that  in  any  event 
the  value  of  the  right  of  the  appellant  is  exceedingly  specu- 
lative. ...  See  Harvey  v.  Parkdale,  16  0.  R.  672,  16 
A.  R.  468;  Cripps  on  Compensation,  4th  ed.,  pp.  125-130. 

In  further  support  of  the  appeal  the  appellants  tendered 
several  aifidavits  of  witnesses  who  had  been  examined  before 
the  arbitrators,  setting  forth  portions  of  evidence  alleged 
to  have  been  given  by  them,  but  which  fhe  arbitrators  had 
omitted  to  set  forth  in  the  notes  of  evidence  taken.  .  .  . 
Mr.  Riddell  cited  Rushton  v.  Grand  Trunk  R.  W.  Co.,  2  0. 
W.  R.  654,  6  0.  L.  R.  295,  491,  498,  and  sec.  464  of  the 
Municipal  Act,  as  supporting  his  right  to  have  the  affidavits 
read,  not  as  new  evidence,  but  to  place  before  me  on  appeal 
evidence  actually  given  on  the  arbitration,  but  omitted  by 
the  arbitrators  in  their  notes  of  evidence  taken.  I  am  of 
opinion  that  under  sec.  464  the  Court  in  appeal  can  only 
consider  the  merits  of  the  award  in  the  light  of  material 
filed  by  the  arbitrators  under  sec.  462  and  of  such  additional 
evidence  as  the  Court  might  direct  to  be  taken,  and  that  the 
direction  to  take  further  evidence  would  involve  the  right  of 
cross-examination.  Affidavits  could  probably  be  used  to 
shew  misconduct  of  the  arbitrators  in  refusing  to  take  full 
notes,  within  the  meaning  of  sec.  462,  or  otherwise,  but  no 
charge  of  misconduct  is  preferred,  and  I  therefore  do  not 
think  I  should  consider  the  affidavits  as  proper  material  on 
the  appeal. 

In  supporting  their  appeal  on  the  merits  the  appellants 
are  confronted  with  the  following  difficulties:  (1)  the  award 
is  unanimous;  (2)  the  arbitrators  possessed  local  know- 
ledge, and  had  a  view  of  the  premises  in  presence  of  counsel 
for  all  parties,  and  the  chairman  certifies  that  in  arriving  at 
their  conclusions  they  gave  some  weight  to  the  knowledge 
thus  acquired;  they  also  saw  the  witnesses  and  heard  the 
evidence;  (3)  the  arbitrators  are  not  charged  with  any  mis- 
take in  fact,  misconduct,  or  violation  of  any  principle  or 
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rule  of  law  (except  in  respect  of  the  matter  above  disposed 
of).  Re  Colquhoim  and  Berlin,  44  TJ.  C.  E.  631,  and  cases 
therein  cited,  well  settle  the  law,  that,  where  the  evidence 
is  conflicting  as  to  whether  damage  or  benefit  has  resulted  to 
the^party  affected,  the  Court  will  not  interfere  with  an  award 
merely  because  it  may  think  the  weight  of  evidence  to  be 
against  the  view  taken  by  the  arbitrators. 

While  the  notes  of  evidence  taken  are  not  as  full  as  I 
think  they  should  be,  having  regard  to  the  length  of  time 
occupied  by  the  reference  and  the  number  of  items  to  which 
evidence  was  directed,  and  while  the  taking  and  filing  of 
full  notes,  imder  sec.  462,  is  held  to  be  imperative  (Re 
Albemarle  and  Eastnor,  46  U.  C.  R.  183),  I  do  not  think 
the  award  should  be  held  void  merely  because  the  notes  do 
not  contain  a  full  recotd  of  all  the  evidence  given  in  such  a 
case  as  this,  where  the  arbitrators  profess  to  comply  with  the 
provisions  of  the  Act  by  taking  and  filing  what  the  chair- 
man certifies  to  be  full  notes  of  the  evidence,  and  have  had 
their  conclusions  partly  influenced  by  a  view  of  the  premises. 
The  notes  may  have  been  sufficiently  full  for  the  purposes 
of  the  arbitrators,  having  regard  to  their  local  knowledge 
and  the  view  of  the  premises  taken  by  them.  I  think  the 
award  is  supported  by  the  evidence  as  disclosed  in  these 
notes  and  the  documents  and  statements  filed. 

It  is  most  unfortunate,  in  a  case  involving  so  much  and 
in  which  the  Court  may  be  invited  to  adjudicate  on  the 
merits,  that  the  evidence  should  not  have  been  taken  m 
shorthand;  and  in  dismissing  these  appeals,  I  do  so  without 
costs,  as  I  think  that  upon  the  corporation,  for  whose  benefit 
the  expropriation  proceedings  were  instituted,  the  duty  was 
•  more  particularly  cast  to  provide  the  arbitrators  with  a 
shorthand  reporter. 


Britton,  J.  February  10th,  1904. 

TBIAL. 

HARRIS  V.  GRAND  TRUNK  R.  W.  CO. 

Master  and  Servant — Injury  to  Servant  of  Railway  Company 
— Member  of  Benefit  Society — Bar  to  Claim  against  Rail- 
way Company — Ruks  of  Society. 

Action  for  damages  under  Workmen's  Compensation  Act, 
tried  with  a  jury  at  London. 
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Plaintiff  was  a  workman  for  defendants,  working  at  a 
boring  machine  in  defendants?  shops  at  London,  and  while 
at  work  he  was  severely  injured.  He  complained  of  negli- 
gence of  one  Albert  Henley,  who,  it  was  said,  had  charge  of 
the  machine,  and  whose  duty  it  was  to  set  the  stop  or  gauge 
of  the  anger  to  prevent  the  auger,  after  going  through  the 
timber,  from  going  far  enough  to  come  into  contact  with 
the  person  who,  in  handling  the  timber  to  be  bored,  neces- 
sarily stood  facing  the  bit. 

The  jury  answered  certain  questions  in  favour  of  plain- 
tiff aad  assessed  the  damages  at  $400.  The  Judge,  without 
the  aid  of  the  jury,  undertook  (by  consent  of  the  parties) 
to  determine  an  issue  raised  by  the  defence,  that  plaintiff 
was  a  member  of  the  Grand  Trunk  Railway  Insurance  and 
Provident  Society,  and  by  one  of  the  rules  of  that  society 
no  member  shall  have  any  claim  against  the  railway  com- 
pany for  compensation  on  account  of  injury  or  death  from 
accident.  Plaintiff  received  $39  from  the  funds  of  the 
society  and  gave  a  release. 

P.  H.  Bartlett,  London,  and  J.  F.  Faulds,  London,  for 
plaintiff. 

W.  E.  Eiddell,  K.C.,  for  defendants. 

Britton,  J.,  held,  following  the  decision  of  Falcon- 
bridge,  C.J.  in  Holden  v.  Grand  Trunk  R.  W.  Co.  (de- 
cided in  appeal  upon  other  grounds,  2  0.  W.  B.  80),  that 
this  was  a  good  defence  to  the  action. 

Action  dismissed  without  costs. 


Britton,  J.  February  10th,  1904. 

TRIAL. 

COLLINS  V.  LONDON  STREET  R.  W.  CO. 

Street  Railways — Injury  to  Passenger — Negligence — Findings 
of  Jury — Proximate  Cause — Nonsuit. 

Action  for  damages  for  injuries  received  by  plaintiff 
owing  to  the  alleged  negligence  of  defendants. 

Plaintiff  was  a  passenger  on  a  car  of  defendants,  and 
askeH  the  conductor  to  stop  at  a  certain  bridge,  which  the 
conductor  promised  to  do,  although  it  was  not  a  regular 
stopping  place.     The  conductor  gave  the  signal  to  stop,  but 
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the  car  was  not  stopped,  and  plaintiff,  who  was  standing 
on  the  platform  step  ready  to  alight,  was  jolted  off  the  step 
and  injured.  The  only  negligence  complained  of  was  in 
not  stopping  the  car  in  accordance  with  the  promise  of  the 
conductor. 

A  motion  was  made  for  a  nonsuit,  but  the  case  was  al- 
lowed to  go  to  the  jury,  and  they  answered  certain  questions 
in  favour  of  plaintiflF,  and  assessed  his  damages  at  $400. 
The  motion  for  a  nonsuit  was  renewed  after  the  verdict. 

P.  H.  Bartlett,  London,  and  J.  P.  Paulds,  London,  for 
plaintiff. 

C.  H.  Ivey,  London,  and  J.  0.  Dromgole,  London,  for 
defendants. 

Britton,  J. — .  .  .^  After  careful  consideration  I  am 
of  opinion  that  there  is  no  evidence  of  negligence  occasioning 
the  injury  which  should  be  submitted  to  the  jury  .  .  . 
nor  are  tiiere  any  facts  from  which  actionable  negligence 
can  be  inferred.  The  negligence  complained  of  was  in  not 
stopping  at  the  bridge,  but  plaintiff  knew  that  the  car  had 
not  stopped,  and  was  not  attempting  to  get  off.  In  that 
respect  that  case  differs  from  Keith  v.  Ottawa  and  New 
York  E.  W.  Co.,  5  0.  L.  R.  116,  1  0.  W.  R.  104,  749.  .  . 
Plaintiff  was  rightly  enough  upon  the  step,  but  he  was  there 
at  his  own  risk,  unless  his  being  there  was  owing  to  some 
negligence  of  defendants.  .  .  .  There  is  no  evidence 
that  there  was  any  invitation  to  plaintiff  to  stand  upon  the 
step  while  the  car  was  in  motion.  ...  If  plaintiff  was 
rightly  upon  the  step,  in  the  absence  of  negligence  in  run- 
ning the  car,  or  in  maintenance  or  construction  of  road,  and 
as  plaintiff  was  not  attempting  to  alight,  I  fail  to  see  how  he 
can  recover.  Even  if  there  was  negligence  on  the  part  of 
the  conductor  in  not  stopping  the  car,  that  negligence  was 
not  the  proximate  cause  of  the  accident. 

The  action  must  be  dismissed,  but  without  costs. 


Ferguson,  J.  '  February  10th,  1904. 

TRIAL. 

MATHESON  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Right  of  Way — Agreement  with  Land-owner — Con- 
struction— Trespass. 

The  Ontario  Portland   Cement   Co.   were  preparing  to 
commence  business  at  a  point  near  Blue  Lake,  and  they 
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desired  that  defendants  should  run  their  track  to  this  place, 
should  "give  them  a  switch/'  and  the  switch  was  to  run 
over  plaintiffs  farm.  Plaintiff  signed  and  executed  a  writ- 
ing under  seal  as  follows :  "  23rd  June,  1902.  To  The  On- 
tario Cement  Company,  Limited.  I  hereby  agree  to  accept 
$175  in  full  compensation  for  construction  of  your  proposed 
switch  across  my  farm  to  connect  your  proposed  works  at 
Blue  Lake  with  the  Grand  Trunk  Railway,  including  land 
taken  therefor.  It  is  understood  that  the  right  of  way 
shall  not  exceed  50  feet  in  width.  The  land  mentioned  is 
part  of  lot  19  in  the  2nd  and  3rd  concession  of  the  township 
of  Dumfries."  This  agreement  or  offer  was  duly  accepted, 
and  in  March,  1903,  the  cement  company  by  deed  assigned 
it  and  all  the  rights  thereunder  to  defendants.  The  $175 
was  tendered  to  plaintiff,  who  refused  to  receive  it.  Defen- 
dants went  upon  plaintiff's  farm,  surveyed  their  way  50  feet 
wide,  and  constructed  their  track  along  it,  plaintiff  objecting. 
This  action  was  for  trespass.  The  contention  of  plaintiff 
was  that,  at  the  time  he  executed  the  deed,  there  was  a  row 
of  surveyor's  pickets  upon  a  part  of  the  farm,  which  was 
not  the  part  taken  by  defendants,  and  that  the  writing  re- 
ferred to  the  part  indicated  by  the  pickets. 

Ferguson,  J.,  held,  upon  the  evidence,  that  plaintiff 
was  most  distinctly  told  at  the  time  that  the  line  indicated 
by  the  pickets  to  which  he  alluded  was  only  a  surveyor's  trial 
line,  and  was  not  the  line  for  the  switch.  The  contention  of 
plaintiff  was  erroneous  and  should  not  be  given  effect  to. 
The  words  "your  proposed  switch  across  my  farm"  in  the 
writing  had  reference  to  a  switch  across  the  farm  then  to  be 
selected  and  laid  off  by  defendants.  It  was  in  pursuance 
of  the  writing  executed  by  plaintiff  that  defendants  entered 
upon  the  farm  as  they  did,  and  there  was  a  good  and  valid 
agreement  within  the  meaning  of  51  Vict.  ch.  29,  sec.  141. 

Action  dismissed  with  costs. 


February  10th,  1904. 
C.A. 

ARMOXJB  V.  ANDERSON. 

Money  Lent — Action  for — Weight  of  Evidence, 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J.,  2 
0.  W.  R.  473,  dismissing  action  to  recover  $875  alleged  to 
have  been  lent  by  plaintiff  to  defendant. 

J.  W.  Nesbitt,  K.C.,  for  appellant. 

S.  P.  Washington,  K.C.,  for  defendant. 
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The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  Maclaren,  J  J.  a.)  dismissed  the  appeal  with  costs. 


February  10th,  1904. 

C.A. 

Re  ROSS  AND  DA  VIES. 

Will — Construction — Devise  —  Power  of  Sale  —  Executors — 
Devisee — Trustee  Act — Devolution  of  Estates  Act — Vendor 
and  Purchaser — Parties  to  Conveyance, 

Appeal  by  the  purchaser,  Robert  Davies,  from  order  of 
Britton,  J.,  2  0.  W.  R.  317,  under  the  Vendors  and  Pur- 
chasers Act,  declaring  that  the  vendors,  the  executors  of  the 
will  of  Elizabeth  Tyler,  can,  along  with  George  William 
Parker  and  Violet  Mitchell  Campbell,  make  a  good  market- 
able title  to  certain  lands,  without  joining  the  brothers  and 
sisters  of  the  testatrix  in  the  conveyance. 

C.  H.  Ritchie,  K.C.,  for  appellant. 

D.  C.  Ross,  for  the  vendors. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,, Mac- 
lennan, Garrow,  Maclaren,  J  J.  a.)  was  delivered  by 

Maclennan,  J.A. — At  the  time  of  the  death  of  the  tes- 
tatrix, her  estate,  including  the  land  which  is  the  subject  of 
the  contract,  was  incumbered  by  one  or  more  mortgages, 
and  there  were  other  debts. 

I  think  the  executors  may  make  a  good  title  either  under 
the  Devolution  of  Estates  Act,  R.  S.  0.  ch.  127,  sees.  4,^9, 
and  16,  or  under  the  Trustee  Act,  R.  S.  0.  ch.  129,  sec.  18, 
By  sec.  4  of  the  first  Act  all  the  testatrix's  property  vested 
in  the  executors,  subject  to  the  payment  of  debts.  By  sec.  9, 
as  amended  by  2  Edw.  VII.  chs.  17  and  9,  the  executors  are 
empowered  to  sell  real  property  to  the  same  extent  as  per- 
sonal property,  and  that  enables  them  to  sell  for  the  payment 
of  debts.  That  clause  is,  however,  subject  to  the  other  provi- 
sions of  the  Act,  and  it  is  contended  that  this  power  is  quali- 
fied by  sec.  16.  I  do  not  think  so.  I  think  this  section  was 
intended  to  make  it  clear  that  executors  had  power  to  sell 
for  purposes  of  distribution  where  there  were  no  debts  as 
well  as  where  there  jvere  debts;  and  I  think  the  consent  of 
the  oflBcial  guardian  on  behalf  of  infants,  lunatics,  and  non- 
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concurring  heirs  or  devisees,  is  only  necessary  when  the  sale 
is  for  thej)urpose  of  distribution  only,  which  is  not  this  case. 

By  sub-sec.  2  of  sec.  16  it  is  declared  that  it  is  not  to 
derogate  from  any  right  possessed  by  an  executor  or  admin- 
istrator independently  of  that  Act,  and    that    leaves    the 
powers  given  by  the  Trustee  Act,  E.  S.  0.  ch.  129,  which  has 
been  in  force  ever  since  1865,  unaffected. 

Section  16  of  that  Act  authorizes  a  trustee,  to  whom  land 
has  been  devised  subject  to  the  charge  of  a  legacy,  to  sell  or 
mortgage  the  land  in  order  to  pay  it.  And  sec.  18  declares 
that  if  a  testator,  who  creates  such  a  charge,  does  not  devise 
the  land  so  charged  so  that  his  whole  estate  and  interest  is 
vested  in  any  trustee,  the  executors  shall  have  the  same  power 
as  a  trustee  would  have  had  under  sec.  16. 

It  was  argued  that  the  last  clause  of  sec.  20  makes  sec. 
18  inapplicable  to  the  present  case,  enacting  as  it  does  that 
secsi  16  and  18  should  not  extend  to  a  devise  to  any  person 
or  persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate 
and  interest,  charged  with  debts  or  legacies,  nor  shall  they 
affect  the  power  of  any  such  devise  or  devisees  to  sell  or  mort- 
gage, as  he  or  they  may  by  law  now  do. 

The  effect  of  this  section  came  before  Kay,  J.,  in  1886, 
in  a  case  of  Re  Wilson,  Pennington  v.  Payne,  reported  54  L. 
T.  X.  S.  600,  and  2  T.  L.  R.  443,  in  which  that  learned  Judge 
expressed  his  opinion  as  follows:  "It  seems  to  me  that  the 
meaning  of  the  statute  is  unmistakably  clear.  The  meaning 
is  tliat  where  a  testator  has  devised  his  whole  estate  and  inter- 
est directly  to  A.,  or  to  A.  and  B.,  or  any  number  of  persons, 
as  tenants  in  common  or  as  joint  tenants  in  fee  or  in  tail,  so 
that  the  devisee,  or  devisees,  could  themselves  mortgage  the 
property,  then  the  executors  are  not  to  have  the  power.  But 
where  the  estate  is  devised  by  way  of  settlement,  so  that  there 
is  not  any  individual,  or  it  might  be,  any  number  of  indi- 
viduals, who  is  able  to  make  a  title,  then  that  is  the  very 
case  to  which  sec.  16  is  intended  to  apply.  The  opposite 
construction  would  make  that  section  devoid  of  meaning.** 

In  his  recent  excellent  book  on  the  Devolution  of  Land, 
Mr.  Armour,  when  discussing  these  sections,  considers  the 
judgment  of  Mr.  Justice  Kay  to  be  unsatisfactory;  but,  after 
a  very  careful  consideration,  I  think  the  judgment  is  right, 
and  that  it  ought  to  be  followed. 

The  object  of  the  sections  is  to  facilitate  sale  and  mort- 
gages, for  the  purpose  of  paying  debts  and  legacies  charged 
upon  estates,  and  they  confer  the  power  of  doing  so  upon  the 
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trustees  in  the  one  case,  and  upon  executors  in  the  other, 
M'herever  there  are  not  one  or  more  devisees  in  fee  or  in  tail 
to  whom  has  been  de\4sed  the  whole  estate  and  interest  of  the 
testator  beneficially.  If  the  testator  was  himself  seised  in 
fee,  and  devised  his  whole  estate  in  fee  or  in  tail  to  one  or 
more  persons,  then  that  devisee  or  those  devisees  in  fee  could 
themselves  sell,  and  it  was  not  necessary  to  give  the  power 
to  executors;  and  if  the  testator^s  interest  was  less  than  a 
fee,  as  an  estate  for  life,  or  in  remainder,  or  an  executory 
devise,  and  he  devised  his  whole  interest,  whatever  it  was, 
to  one  or  more  persons,  then  these  could  sell,  and  in  this  case 
also  the  giving  of  a  power  to  executors  would  be  imnecessary^ 
and  so  sec.  20  declares  that  sec.  16  or  sec.  18  shall  not  ex- 
tend to  such  cases,  but  the  devisees  may  sell,  as  the  section 
declares  they  might  do,  independently  of  the  Act. 

In  the  present  case  none  of  the  devisees  is  clothed  with 
the  whole  interest  of  the  testatrix.  A  fee  is  devised  to  her 
son.  but  there  is  an  executory  devise  to  her  daughter,  in  one 
event,  and  in  another  event  to  her  brothers  and  sisters.  If 
we  should  hold  the  meaning  of  the  section  to  be  that  in  every 
case  where  the  testator^s  whole  interest,  whether  it  be  a  fee 
faimple  or  a  less  estate,  is  devised  beneficially,  no  matter  how 
it  is  distributed  by  estates  for  life  and  remainder,  etc.,  sec. 
18  should  not  be  applicable,  then,  as  remarked  by  Kay,  J., 
that  section  would  be  devoid  of  meaning,  for  there  would  be 
no  case  to  which  it  could  apply.  When  a  testator  makes  his 
will,  he  does  not  intentionally  omit  to  dispose  of  any  part  of 
his  estate,  or  of  any  part  of  his  interest  in  it,  or,  in  other 
"words,  die  intestate  as  to  part.  In  general  a  testator  does 
dispose  of  his  whole  estate  or  interest,  but  does  not  always 
devise  the  whole  to  one  person  or  to  several  persons  in  fee 
or  in  tail  or  for  his  whole  estate  and  interest.  A  devise  in 
the  language  of  the  section,  to  any  person  or  persons  in  fee 
or  in  tail  or  for  the  testator's  whole  estate  or  interest,  there- 
fore, does  not  mean  a  devise  of  a  life  estate  to  one  or  more 
])er6ons,  and  a  remainder  or  several  remainders  to  one  or 
more  others,  either  jointly  or  successively,  and  with,  it  may 
be.  executory  devises  over  to  still  other  persons,  so  that  his 
whole  fee  simple,  or  less  estate,  whatever  it  may  be,  is  dis- 
posed of;  but  it  means  a  devise  of  his  whole  interest,  what- 
ever it  may  be,  whether  it  be  an  estate  in  fee  simple  or  any 
less  interest,  to  the  same  person  or  persons,  either  as  joint 
tenants  or  tenants  in  common. 

For  these  reasons  I  am  of  opinion  that  the  executors, 
even  without  the  concurrence  of  the  son  and  daughter  of  the 
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testatrix,  and  a  fortiori  with  their  concurrence,  can  make  a 
good  title  to  the  land  which  they  have  contracted  to  sell; 
and  that  the  appeal  should  be  dismissed. 


Cartwright,  Master.  February  11th,  1904. 

chambers. 

BANK  OF  HAMILTON  v.  GROSE. 

Tas  Pendens — Motion  to  Vacate — Delay  in  Prosecuting  Action 
— Special  Circumstances. 

Motion  by  defendants  to  vacate  certificate  of  lis  pendens. 
W.  Wilkins,  Arthur^  for  defendants. 
L.  E.  Stephens,  Hamilton,  for  plaintiffs. 

The  Master. — The  defendant  Grose  joined  with  his  co- 
directors  in  the  Palmer  Pork  Packing  Co.  in  giving  a  per- 
sonal guaranty  to  the  plaintiffs  in  $15,000  or  $16,000  to 
secure  the  company's  account. 

About  a  year  ago  proceedings  were  commenced  to  wind 
up  the  company.  These  were  stayed  at  the  request  of  the 
directors  until  recently  to  see  if  the  business  could  not  be 
disposed  of  as  a  going  concern  and  save  the  guarantors  from 
loss. 

In  January,  1903,  the  defendant  Grose  conveyed  his  real 
estate  to  his  co-defendant  Lankin,  who  a  few  days  later  con- 
veyed it  back  to  Mrs.  Grose.  On  30th  March  the  bank  began 
an  action  to  set  aside  these  conveyances  as  being  in  fraud 
of  defendant  Grose's  creditors.  The  usual  certificate  of  lis 
pendens  was  issued  and  registered  the  day  following.  Noth- 
ing more  was  done  in  the  action  until  the  present  motion 
was  made. 

Section  98  (1)  of  the  Judicature  Act  gives  power  to 
vacate  a  certificate  of  lis  pendens  where  "  the  plaintiff  .  .  . 
does  not  in  good  faith  prosecute  the  litigation.'' 

The  delay  in  the  present  case,  if  not  explained,  would  re- 
quire me  to  exercise  this  power.  See  Clergue  v.  McKay,  2 
0.  W.  E.  647,  5  0.  L.  E.  at  p.  58,  and  cases  cited. 

But  here  the  delay  was  for  the  benefit  of  the  defendant 
and  his  co-directors.  It  was  not  incumbent,  under  the  cir- 
cumstances, on  the  bank  to  have  proceeded  with  the  action 
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while  there  was  a  possibility  of  the  negotiations  of  the  direc- 
tors being  successful. '  At  the  same  time  the  plaintiffs  wore 
justified  in  issuing  their  writ  and  registering  the  certificate 
of  lis  pendens,  in  view  of  what  the  defendant  Grose  had  done 
witih.  his  valuable  real  estate  three  months  earlier.  I  am  not 
satisfied  that  the  plaintiffs  have  not  prosecuted  this  action 
in  good  faith,  and  therefore  I  think  the  motion  must  be  dis- 
missed, with  costs  in  the  cause.  The  plaintiffs  are  willing 
to  speed  the  cause,  and  will  so  undertake  in  the  order,  so 
that  the  case  may  be  tri^d  at  Hamilton  March  sittings. 


February  11th,  1904. 

divisional  court. 

UPTOlSr  V.  ELIGH. 

Sale  of  Goods — Correspondence — Completed  Contract — Statute 
of  Frauds — Terms — Payment  and  Inspection — Oral  As- 
sent— Breach  of  Contract — Non-delivery  of  Goods — Dam- 
ages, 

Appeal  bj'^  plaintiff  and  cross-appeal  by  defendants  from 
judgment  of  Britton,  J.,  2  O.  W.  R.  629,  in  an  action 
against  the  executors  of  the  late  Hebron  Harris  for  damages 
for  non-delivery  of  100,000  railway  ties,  pursuant  to  an 
alleged  contract  made  by  correspondence  between  plaintiff 
and  Hebron  Harris.  The  correspondence  is  set  out  in  the 
previous  report. 

BrittoN;,  J.,  held  that  plaintiff  was  entitled  only  to  dam- 
ages for  non-delivery  of  15,000  ties,  and  assessed  the  dam- 
ages at  $1,000. 

The  appeals  were  heard  by  Boyd,  C,  Ferguson,  J., 
Meredith,  J. 

G.  F.  Henderson,  Ottawa,  for  plaintiff. 

E.  D.  Armour,  K.C.,  and  J.  T.  C.  Thompson,  Ottawa 
for  defendants. 

Boyd,  C.  (after  setting  out  the  correspondence  and  nego- 
tiations between  the  parties). — Finally,  in  response  to  a  letter 
seeking  to  ensure  early  delivery  in  the  spring,  Harris  writes 
on  28th  March,  1900 :  '^  The  price  of  cedar  ties  has  advanced 
8  to  10  cents  oyer  last  year's  prices,  and  unless  you  are  pre- 
pared to  pay  a  much  better  price  than  the  figure  you  offered 
last  season,  I  cannot  supply  you  with  any  cedar  ties.'' 
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This  was  Harris's  definite  refusal  to  carry  out  the  con- 
tract concluded  between  the  parties  by  telegram  of  15th  Sep- 
tember, 1899,  and  he  had  all  along  evaded  sending  any  of  the 
ties  in  the  autumn  of  that  year,  on  account,  as  appears  with 
tolerable  clearness,  of  the  fact  that  prices  began  to  advance 
in  the  latter  part  of  that  season.  There  was  never  any  ob- 
jection raised  as  to  any  of  the  terms  by  Harris,  and  this 
affords  the  only  reasonable  explanation  of  his  conduct. 

The  defendants  seek  to  escape  on  legal  grounds,  setting 
up  the  Statute  of  Frauds.  But  this  will  not  avail.  There 
was  a  clearly  completed  contract,  sufficient  under  the  17th 
section,  by  virtue  of  the  offer  of  31st  August  and  acceptance 
on  15th  September. 

There  were  some  terms  discussed  and  accepted  as  to  the 
manner  of  performance  both  orally  and  mentioned  in  the 
letter  of  15th  September,  i.e.,  as  to  inspection  and  payment 
— both  of  which  were  usual  terms  and  acceptable  to  Harri>. 
These  terms  set  forth  in  the  letter  of  15th  September  were 
constructively  accepted  also  by  the  receipt  of  that  letter  and 
the  further  correspondence  recognizing  the  provision  as  to 
culling  and  offering  no  objection  to  the  manner  of  payment. 

These  terms  of  inspection  and  payment  are  not  elements 
required  by  the  Statute  of  Frauds;  the  contract  was  com- 
plete, and  the  evidence  thereof  in  writing  was  suflBcient. 
The  other  terms  did  not  affect  the  evidence  of  the  contract 
required  by  the  statute,  but  were  matters  affecting  the  man- 
ner of  its  performance  mutually  agreed  upon:  Wilkinson 
V.  Evans,  L.  R.  1  C.  P.  407,  410;  Leather  Cloth  Co.  v.  Hier- 
onimus,  K  R.  10  Q.  B.  140.     .     .     . 

I  cite  a  passage  from  the  judgment  in  Valpy  v.  Gibson,  4 
C.  B.  864,  which  is  a  propos  to  this  case:  "With  regard  to 
the  terms  of  the  contract  not  having  been  completely  agreed 
upon :  it  appears  that  the  price  was  agreed  on,  but  that  the 
mode  and  time  of  payment  were  not  at  first  specified.  But 
the  omission  of  the  particular  mode  or  time  of  payment,  or 
even  of  the  price  itself,  does  not  necessarily  invalidate  a 
contract  of  sale.  Goods  may  be  sold  when  it  is  the  inten- 
tion of  the  parties  to  bind  themselves  by  a  contract  which 
does  not  specify  the  price  or  mode  of  pajrment,  leaving  them 
to  be  settled  by  some  future  agreement  or  to  be  determined 
by  what  is  reasonable  under  the  circumstances.'' 

The  parties  did  in  this  case  agree  on  the  terms,  not  at 
first  expressed,  as  to  inspection  and  manner  of  payment. 
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There  was  assent  orally,  and  the  very  tenor  of  the  Subsequent 
correspondence  is  indicative  also  of  assent:  Bruce  v.  Tolton, 
4  A.  E.  at  p.  149;  Fry  son  v.  Killen,  3  Com.  L.  R.  705  (Q. 
B.,  1855). 

The  conclusion  therefore  is,  that  there  is  a  good  contract 
for  delivery  of  100,000  ties,  on  which  plaintiff  has  sustained 
a  loss  of  (say)  6  cents  each,  and  the  damages  are  assessed  at 
$6,000,  for  which  judgment  should  be  entered  for  plaintiff 
with  costs  of  action  and  appeal.  Cross-appeal  of  defendants^ 
is  dismissed  with  costs. 

Ferguson,  J.,  concurred. 

^Meredith,  J.,  also  concurred,  giving  reasons  in  writing. 


February  11th,  1904. 

divisional  court. 

EEX  v.  JOHXSOX. 

Criminal  Law  —  Motion  to  Quash  Summary  Conviction  — 
Recognizance — Insufficiency — Surety — Married  Woman  — 
Recognizance  not  Taken  before  Proper  Officer, 

Motion  by  magistrate  and  prosecutor  to  discharge  a  rule 
nisi  obtained  by  the  defendant  to  quash  his  conviction,  or  to 
quash  the  recognizance,  upon  the  ground  that  the  recogniz- 
ance was  irregular,  (1)  because  the  surety  was  the  wife  of 
the  defendant,  (2)  because  she  had  not  property  sufficient 
to  answer  the  obligation,  and  (3)  because  the  recognizance 
was  taken  before  a  justice  of  the  peace  for  a  county  other 
than  that  in  which  the  conviction  was  made. 

The  motion  was  heard  by  Boyd,  C,  Ferguson,  J., 
Meredith,  J. 

J.  E.  Jones,  for  applicant. 

H.  G.  Tucker,  for  defendant. 

Boyd,  C. — I  do  not  think  the  recognizance  is  sufficient. 
It  may  be  binding  upon  the  wife  as  surety  in  respect  of  her 
separate  estate,  which  she  connects  by  affidavit  with  her  re- 
cognizance, acknowledging  to  owe  the  amount  to  the  Crown. 
That  may  be  deemed  to  be  a  contract  with  the  Court  or  the 
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Crown  according  to  the  view  of  Day,  J.,  in  Regina  v.  Smith, 
17  Cox  C.  C.  601,  and  within  the  purview  of  the  emancipatory 
statutes  affecting  married  women. 

Put  a  fatal  objection  is  that  the  recognizance  entered  into 
by  her  husband,  the  principal,  is  not  taken  before  the  proper 
officer  in  the  county  or  place  where  the  conviction  was  made. 
It  is,  therefore,  invalid.  The  husband  principal  is  not  bound, 
and  it  may  well  be  argued  that  the  wife,  who  is  merely  a 
surety,  is  discharged  because  the  defendant,  who  is  a  neces- 
sary party  to  the  recognizance,  is  not  bound  in  law. 

This  is  not  a  case  in  which  leave  to  enter  into  a  further 
recognizance  is  needed,  as  the  conviction  appears  to  be  bad 
and  should  be  quashed.  .  .  .  The  recognizance  should 
be  quashed  without  costs. 

Ferguson,  J.,  concurred. 

Meredith,  J.,  also  concurred,  giving  reasons  in  writing. 


February  11th,  1904. 
divisional  court. 

REX  V.  JOHXSOT^. 

Criminal  Law — Summary  Conviction — Destruction  of  Fence 
— Legal  Justification  or  Excxise — Colour  of  Right-— Juris- 
diction of  Magistrate — Rejection  of  Eindence — Unregis- 
tered iPlan. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to  quash 
the  conviction  of  the  defendant  by  the  police  magistrate  for 
the  town  of  Owen  Sound  for  destroying  a  fence. 

H.  6.  Tucker,  Owen  Sound,  for  defendant  contended  that 
the  jurisdiction  of  the  magistrate  to  convict  under  sec.  507 
of  the  Criminal  Code  was  ousted,  because  the»  defendant  de- 
stroyed the  fence  in  the  bona  fide  assertion  of  a  right  to  a 
lane  which  the  fence  in  question  closed  up,  and  that  what  he 
did  was  not  done  "  without  legal  justification  or  excuse  and 
without  colour  of  right:"  Criminal  Code,  sec.  481  (2). 

J.  R.  Cartwright,  K.C.,  for  the  magistrate,  and  E.  E.  A. 
DuVemet,  for  the  prosecutor,  shewed  cause. 

The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J., 
TfiETZEL,  J.)  was  delivered  by 

Boyd,  C. — .  .  .  Both  sides  agree  (in  the  aifidavits) 
that  Horn,  the  owner  of  the  lof  bought  by  defendant  in  1902, 
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had  been  in  possession  for  over  30  years  .  .  .  and  he 
is  by  far  the  most  Important  independent  witness  as  to  the 
locality.  See  Edwards  v.  Cocks,  58  J.  P.  398.  John  Mc- 
Lean, the  former  owner  of  the  place  bought  by  the  complain- 
'ant  Mott,  came  there  some  years  after  Horn  and  probably 
about  1874  or  1875.  .  .  .  The  complainant  Mott  says 
that  he  took  possession  about  15  years  ago.  Horn  puts  in  a 
plan  which  he  swears  represents-  the  property  correctly. 
.  .  .  On  the'  plan  a  lane  is  delineated  to  the  south,  form- 
ing the  boundary  of  defendant's  lot.  .  .  .  The  matter 
resolves  itself  into  the  question  of  lane  or  no  lane.  The  only 
evidence  on  this  point  given  by  the  complainant  is  that  there 
is  no  lane  on  the  property,  and  there  has  been  no  lane  since 
he  took  possession  15  years  ago.     .     .     . 

I  think  that  there  is  here  to  be  determined  a  question 
which  is  beyond  the  magistrate's  jurisdiction.  A  bona  fide 
claim  of  right  to  use  this  lane  is  raised,  not  so  clearly  as  it 
might  be,  perhaps,  but  sufiiciently  to  oust  this  summary 
process  of  trial. 

The  magistrate,  according  to  his  affidavit,  erred  in  his 
estimate  of  evidence  in  regard  to  the  plans  referred  to;  be- 
cause of  their  not  being  registered  he  disregarded  them. 
There  is  evidence  of  a  plan  with  a  lane  marked  upon  it, 
which  is  said  by  Horn  to  be  correct,  and  in  the  description 
of  the  lot  purchased  from  Horn  by  Johnson  the  southern 
boundary  is  a  lane  according  to  a  plan  of  lot  7  made  by 
Eankin  dated  July,  1855.  No.  7  is  a  large  lot,  of  which  the 
lots  6  and  6  sold  by  Horn  form  parts.  A  plan  of  the  whole 
made  by  or  for  the  owner  of  the  whole,  and  according  to 
which  he  sells  the  parts,  is  good  to  establish  such  a  lane 
among  the  different  sub-owners,  whether  registered  or  not: 
Eossin  V.  Walker,  6  Gr.  619. 

The  defendant  had  good  and  reasonable  grounds  for 
adopting  the  belief  and  statement  of  Horn  that  his  lot  abutted 
on  a  lane  which  had  been  used  time  and  again  in  connexion 
with  the  property,  and  taking  down  part  of  the  fence  he  had 
good  and  reasonable  grounds  for  believing  that  it  was  such 
an  assertion  of  right  ...  as  to  form,  in  his  opinion,  a 
justification  or  an  excuse  for  its  removal  in  part.     .     .     . 

Under  the  Criminal  Code,  sec.  507,  there  is  no  criminal 
offence  unless  the  act  of  damage  is  done  "  without  legal  justi- 
fication or  excuse  and  without  colour  of  right  :'^  sec.  481  (2). 
According  to  Sir  John  Thompson's  exposition  of  this  clause 
in  the  House  of  Commons,  legal  justification  and  colour  of 
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right  must  both  be  absent  in  OTder  to  make  the  accused  liable : 
Crankshaw,  1st  ed.,  p.  871. 

I  find  a  further  and  judicial  exposition  of  this  sub-sec- 
tion in  a  New  Zealand  case,  where  the  Criminal  Code  is  in 
much  the  same  terms  and  words  as  the  Canadian  Code.  The 
discussion  is  on  the  meaning  of  the  phrase  "  colour  of  right/* 
and  Mr.  Justice  Edwards  says:  "The  context  of  the  words 
shews  the  sense  in  which  they  are  used  in  this  section.  Legal 
justification  or  excuse  is  an  answer  to  a  criminal  charge  under 
this  part  of  the  Act,  as  it  would  be  in  a  civil  action.  Then 
follow  the  words  ^  and  without  colour  of  right.'  This  means^ 
I  think,  an  honest  belief  in  a  state  of  facts  which,  if  it  ex- 
isted, would  be  a  legal  justification  or  excuse.  This  would 
not  be  an  answer  to  a  civil  action,  but  it  is  property  made  an 
answer  to  a  criminal  charge,  because  it  takes  away  from  the 
act  its  criminal  character.  Less  than  this,  in  my  opinion, 
cannot  be  held  to  be  ^  colour  of  right ' : "  Regina  v.  Fetzer^ 
19  N.  Z.  L.  E.  438,  443.  And  to  like  tenor  Mr.  Justice 
Williams  at  p.  442.     .     .     . 

These  words  commend  themselves  to  me  as  a  satisfactory 
definition  of  the  phrase  used  in  the  Code,  and  I  adopt  them 
in  disposing  of  this  case. 

There  was  such  an  honest  belief,  reasonably  entertained^ 
in  the  existence  of  a  right  of  way  over  the  lands,  as  satisfies 
this  term  of  the  statute,  and  suffices  to  exculpate  the  defen- 
dant from  the  criminal  charge  and  conviction. 

The  civil  remedy  remains  open  for  the  damage  done. 
It  does  not  appear  to  me  that  any  such  excess  is  made  out 
in  the  evidence  as  shews  malice  or  recklessness  in  the  knock- 
ing down  of  about  20  feet  of  the  fence.  Upon  that  I  should 
be  disposed  to  follow  Evison  v.  N.,  32  J.  P.  691. 

The  conviction  should  be  quashed  for  want  of  jurisdic- 
tion, as  weU  as  rejection  of  evidence,  without  costs. 


February  11th,  1904. 
divisional  court. 
REX  Y.  NURSE. 

Liquor  License  Ad — Summary  Convictioru— Third  Offence— 
Evidence  of  Previous  Convictions  Improperly  Received  be- 
fore Inquiry  as  to  Offence  Chargedr— Subsequent  Deletion 
of  Evidence — Mistrial— Quashing  Conviction, 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to  quash 
his  conviction  by  the  police  magistrate  for  the  town  of  Toronto 
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Junction  for  a  third  offence  against  the  Liquor  License  Act, 
consisting  in  defendant  selling  liquor  on  a  Sunday  upon  his  ^ 
licensed  premises  at  the  mouth  of  the  Humber  river,  near 
the  city  of  Toronto.  The  first  ground  urged  against  the 
conviction  was  that  evidence  of  the  previous  convictions  of 
defendant  was  improperly  admitted  before  the  determination 
of  the  defendant's  guilt  upon  the  charge  against  him  of  a 
third  offence,  contrary  to  sec.  101  of  the  Act,  and  that  con- 
stituted a  mistrial  which  could  not  be  cured  by  the  striking 
out  of  the  evidence,  and  a  subsequent  regular  procedure.  The 
second  ground  was  that  the  conviction  of  the  "actual  of- 
fender," the  defendant's  bartender,  for  the  same  offence,  even 
though  a  collusive  conviction,  was  a  bar  to  this  conviction. 

J.  Haverson,  K.C.,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  and  the 
magistrate. 

H.  H.  Dewart,  K.C.,  for  the  prosecutor,  the  license  in- 
spector. 

The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J., 
Teetzel,  J.)  was  delivered  by 

Boyd,  C. — Regina  v.  Edgar,  15  0.  R.  142,  is  precisely  in 
point  on  the  objection  here  made  to  the  conviction,  namely, 
that  the  magistrate  disregarded  the  provisions  of  sec.  101 
of  the  Liquor  License  Act,  R.  S.  0.  ch.  245.  The  decision  in 
Regina  v.  Edgar  was  under  sec.  115  of  the  Canada  Temper- 
ance Act.  R.  S.  C.  ch.  106,  but  the  language  used  in  that  and 
this  provision  is  identical,  viz.,  the  magistrate  shall  in  the 
first  instance  inquire  concerning  the  subsequent  offence  only, 
and  if  the  accused  be  found  guilty  thereof,  he  shall  then  and 
not  before  be  asked  whether  he  was  so  previously  convicted 
as  alleged  in  the  information,  etc. 

As  in  the  Edgar  case  and  this,  the  previous  offences  were 
set  forth, on  the  face  of  the  information,  and  the  magistrate 
trying  the  case  was  the  same  magistrate  who  had  made  the 
former  conviction.  It  was  held  by  Mr.  Justice  Rose  that  the 
directions  of  the  statute  were  imperative;  that  there  was  no 
jurisdiction  to  enter  upon  or  inquire  judicially  into  an  earlier 
conviction  until  the  accused 'was  found  guilty  of  the  later 
offence,  and  so  he  held  that  the  conviction  was  invalid.  This 
case  was  followed  by  the  County  Judge  of  Haldimand  in  a 
well  considered  decision  of  Rex  v.  Dealtry,  40  C.  L.  J.  p.  38. 
The  only  case  which  has  expressions  contrary  to  Regina  v. 
Edgar  is  Regina  v.  Brown,  16  0.  R.  48,  in  which  Armour, 
C.J.,  expresses  his  opinion  that  sec.  115  of  the  Canada  Tern- 
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))erance  Act  is  only  directory;  but  that  is  not  the  decision  of 
the  Court  and  it  does  not  overrule  Regina  v.  Edgar. 

It  may  be  difficult,  perhaps,  to  give  a  good  reason  for  the 
enactment  in  question  where  the  previous  convictions  are  by 
the  statutory  forms  given  required  'to  be  set  out  for  the  in- 
formation of  every  magistrate:  see  form  G.,  p.  3026,  R.  S. 
0.;  and  particularly  where  the  same  magistrate  who  tries 
for  the  last  offence  has  in  fact  convicted  for  the  previous 
offences ;  yet  the  enactment  is  so  distinctly  and  emphatically 
framed  that  it  cannot  be  evaded  under  the  guise  of  no  harm 
arising  from  disregarding  its  precise  terms. 

As  to  one  part  of  this  enactment  as  found  in  the  Canada 
Temperance  Act,  that,  namely,  which  provides  for  the  accused 
being  present  in  order  to  be  asked  of  previous  convictions, 
the  Supreme  Courts  of  New  Brunswick  and  of  Nova  Scotia 
are  diametrically  opposed.  By  a  majority  of  Judges  it  has 
been  held  in  New  Brunswick  that  counsel  sufficiently  repre- 
sents the  accused  in  order  to  proceed  to  convict  as  to  a  second 
offence:  Ex  p.  Green,  23  N.  B.  Reps.  38,  and  24  N.  B.  Reps. 
57  (1884)  ;  whereas  in  Nova  Scotia  a  later  decision  declares 
that  such  a  step  is  in  contravention  of  the  statute,  which  is 
peremptory:  Re  Salter,  20  N.  S.  Reps.  206  (1887). 

The  general  rule  is  that  enactments  regulating  the  pro- 
cedure of  the  Courts  are  imperative  and  not  directory  merely. 
And  many  examples  are  given  in  Maxwell  on  Statutes,  2nd 
ed.,  pp.  456-459. 

The  latest  case  I  have  found  is  one  in  which  the  magi- 
strates permitted  the  defendant  to  be  asked  in  cross-exami- 
nation whether  he  had  been  previously  convicted  of  a  former 
offence,  which  he  thereupon  admitted.  This  was  contrary  to 
a  provision  of  the  Act  concerning  the  Prevention  of  Cruelty 
to  Children,  and  in  which  it  was  provided  that  a  person 
charged  and  called  as  witness  should  not  be  asked  such  a 
question.  On  appeal  the  justices  stated  that  the  appellant's 
answer  in  no  way  affected  their  minds,  as  the  fact  of  the 
previous  conviction  was  well  known  to  them — ^three  out  of 
their  number  having  adjudicated  on  the  occasion  of  his 
former  conviction.  The  Court  held  that  it  might  be  that 
the  fact  of  the  previous  conviction  did  not  affect  their  judg- 
ment, though  they  did  not  say  so;  they  only  say  that  his 
answer  did  not  affect  their  minds ;  but  they  allowed  a  ques- 
tion to  be  put  which  was  not  legally  admissible,  and  conse- 
quently they  had  taken  a  course  which  was  illegal,  and  the 
conviction  was  quashed:  Chamock  v.'  Merchant,  [1900]  1 
Q.  B.  474. 
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Can  the  deletion  of  the  illegal  evidence  in  this  case  by 
the  magistrate  restore  his  competence?  Was  not  his  juris- 
diction gone  when  he  went  counter  to  the  only  method  sanc- 
tioned by  law  ?  It  appears  to  me  that  the  wrong  step  cannot 
be  thus  withdrawn  and  a  fresh  start  made  by  the  same  magi- 
strate. The  law  does  not  provide  a  remedy  whereby  such 
evidence  may  be  cancelled,  and  the  act  of  scoring  out  would 
only  mark  it  deeper  in  the  memory. 

This  offender  has  not  been  dealt  with  according  to  law, 
and  the  conviction  must  be  set  aside  as  the  result  of  a  mis- 
trial.    Xo  costs  and  no  action  against  the  magistrate. 


February  12th,  1904. 
divisional  court. 
Re   SYDENHAM   SCHOOL   SECTION   NO.    5. 

Public  Schools — Formation  of  New  Section — Petition — Be- 
fusal  by  Township  Council — Appeal — Reference  to  Arbi- 
tration— Award — Exceeding  Scope  of  Reference — Inva- 
liditif — By-law — Description — Uncertainty. 

Appeal  bv  petitioners  from  order  of  Street,  J.,  2  0.  W. 
R.  830,  6  0.  L.  R.  417,  setting  aside  an  award. 

H.  G.  Tucker,  Owen  Sound,  for  petitioners. 

N.  W.  Rowell,  K.C.,  for  trustees. 

The  Court  (Meredith,  C.J.,  MacMahon,  J., 
Teetzel,  J.)  dismissed  the  appeal  without  costs,  agreeing 
with  the  reasons  given  by  Street,  J. 


February  12th,  1904. 

DIVISIONAL  court. 

PENSOM  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Injury  to  Animals  on  Track — Neglect  to  Fence — 
Escape  of  Animals  from  Private  Way  to  Track — Escape 
from  Highway — By-law  of  Municipality  Allowing  Cattle 
to  Run  at  Large — Crown  Lands, 

Appeal  by  defendants  from  judgment  of  Britton,  J.,  2 
O.  W.  R  479,  in  favour  of  plaintiff  in  action  to  recover  the 
value  of  cattle  killed  upon  defendants*  track,  and  upon  crosf- 
appeal  by  plaintiff  from  the  same  judgment  in  so  far  as  it 
refused  damages  for  certain  of  the  cattle  killed. 
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The  appeals  were  heard  by  Boyd,  C,  Ferguson,  J., 
Meredith,  J. 

D'Arcy  Scott,  Ottawa,  for  defendants. 

J.  H.  Clary,  Sudbury,  for  plaintiff. 

The  defendants'  appeal  was  dismissed  at  the  hearing,  and 
judgment  w^as  reserved  as  to  plaintiff's  appeal. 

Boyd,  C. — The  second  lot  of  cattle,  as  to  which  we  re- 
served judgment,  were  lawfully  at  large  under  the  by-law  of 
the  union  municipality  of  Nairn,  Lome,  and  Hyman,  when 
they  first  got  on  the  track  of  the  railway ;  they  travelled  along 
tlie  track  to  the  west  some  distance  till  they  reached  the  vil- 
lage of  Kairn ;  they  then  turned  in  Smith  street  and  went  on 
and  over  the  railway  crossing  of  that  highway  and  got  again 
on  the  track  and  from  that  went  on  and  off  the  track  follow- 
ing an  old  lumber  road  westward  till  they  were  killed  on  tho 
track  at  about  four  miles  from  the  village  and  in  the  town- 
ship of  Nairn.  When  they  left  the  track  after  passing  the 
village,  the  land  they  got  on  was  Crown  lands  or  commons, 
and  the  by-law  allowed  the  cattle  to  be  at  large  in  that  town- 
ship of  Nairn. 

On  this  state  of  facts,  I  think  the  plaintiff  should  re- 
cover. He  did  no  wrong  in  letting  his  cattle  loose  in  the  first 
place  under  the  by-law,  nor  was  he  afterwards  in  the  wrong 
except  for  tlio  time  being  when  his  cattle  were  at  large  within 
half  a  mile  of  the  intersection  of  Smith  street  with  tlie  rail- 
way track.  This  temporary  disregard  of  the  statute  51  Viet. 
ch.  20.  <oc.  Til.  would  have  prevented  his  succeeding  had  the 
cattle  been  killed  at  that  intersection  or  in  consequence  of 
the  cattle  getting  on  the  track  at  that  place.  But  that  in- 
vasion of  the  statute  appears  to  me  immaterial  after  they 
left  the  track  and  w^ent  on  the  old  lumber  road  and  on  the 
waste  lands  of  the  Crown  or  commons,  from  which  they 
again  ramljled  on  the  track.  The  injury,  to  my  mind,  clearly 
arose  from  tlie  failure  of  the  company  to  observe  the  direc- 
tions of  the  statute  addressed  to  them,  i.e.,  in  failing  to  have 
any  fence  along  the  line  of  track:  53  Vict.  ch.  28,  sec.  2, 
amending  and  adding  to  51  Vict.  ch.  29,  sec.  194.  These 
were  organized  townships,  and  it  was  the  statutory  obliga- 
tion of  the  company  to  erect  and  maintain  fences  in  that 
locality  along  each  side  of  the  track 

These  townships  form  part  of  the  new  territory  of  the 
west,  where  fencing  of  farms  is  unknown,  and  where  the 
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municipality  very  properly  permits  the  cattle  to  run  at  large. 
This  is  a  provision  which  affects  all  the  unenclosed  lands, 
and  under  which  cattle  may  "properly^'  depasture  upon  and 
ramble  over  all  open  lands,  wastes,  and  commons,  even  if 
owned  by  the  Crown,  if  no  objection  is  taken  thereto  and 
no  barriers  or  fences  erected  against  the  cattle.  To  use  the 
phrase  sanctioned  in  an  early  case,  the  cattle  so  allowed  to  run 
at  large  in  the  three  townships  became  and  were  "  free  com- 
moners:''    Carey  v.  Tate,  6  0.  S.  147. 

The  by-law  is  sanctioned  by  the  Municipa*  Act,  E.  S.  O. 
ch.  222,  sec.  546  (1).  It  was  passed  so  long  a^o  as  Marcli. 
1896 ;  it  allows  cattle  to  go  over  unfenced  lands,  and  confeis, 
in  my  opinion,  ^^a  permissive  right''  even  as  to  the  waste 
lands  of  the  Crown  (see  Clark  v.  Tinker,  10  Q.  B.  at  p.  618.) 
The  reason  for  allowing  cattle  to  be  at  large  for  the  purpose 
of  grazing  or  depasturing  over  and  upon  unenclosed  terri- 
tory in  new  countries  is  given  in  KerahackeV.  Cleveland,  3 
Ohio  St.  R.  172,  quoted  in  Elliott  on  Railroads,  vol.  3,  sec. 
1180,  at  p.  1865,  and  is  in  accord  with  what  is  said  in  the 
judgment  of  Robinson,  C.J.,  in  Jones  v.  Chace,  Drap_.  R.  247, 
at  p.  252. 

Vacant  Crown  lands  are  sjwken  of  in  R.  S.  0.  (III.) 
ch.  324,  sec.  43,  as  waste  lands  of  Crown,  and  the  definition 
of  "  wastes  "  as  held  by  the  Crown  given  in  Attorney-General 
v.  Hamer,  27  L.  J.  Ch.  837,  is,  "the  large  open  commons 
within  and  parcel  of  the  manor  over  which  rights  of  com- 
mon are  exercised  .  .  .  land  unoccupied  or  that  lies  in 
common :"  per  Watson,  B. 

This  element  differs  the  case  from  all  those  cited  in  which 
the  railway  is  regarded  as  obliged  to  fence  only  as  against 
adjoining  owners,  and  not  as  against  estrays;  but  in  this 
locality  the  cattle  were  lawfully  at  large,  and  the  accident 
arose  because  of  the  default  of  the  company  to  have  a  fence 
at  the  place  where  they  came  on  the  tracks  and  were  injured. 

The  decision  should  be  reversed  on  this  branch  of  the 
case,  and  judgment  entered  for  plaintiff  for  the  value  of  the 
cattle  agreed  on,  with  costs. 

Ferguson,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Meredith,  J.,  dissented  on  the  ground  that  a  municipal 
council  has  no  power  to  permit  cattle  to  run  at  large  over 
private  property  or  Crown  lands. 

VOL.  III.  O.W.B.  Nt».  6—17 
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Cartwright,  Master.  February  13th,  1904. 

chambers. 

BURSON  V.  GEEMAN  UNIOX  INS.  CO. 

Writ  of  Summons  —  Service^  out  of  Jurisdiction — Contract — 
Breach — Fire  Insurance — Bute  162  {e) — Insurance  Act, 
sec,  US. 

Motion  by  defendants  to  set  aside  an  order  made  by  the 
local  Judge  at  St.  Catharines,  upon  plaintiffs  ex  parte  ap- 
plication, allowing  plaintiff  to  issue  a  writ  of  summons  for 
service  out  of  the  jurisdiction  and  to  serve  it  upon  defen- 
dants at  Chicago,  in  the  State  of  Illinois;  and  to  set  aside 
the  writ  issued  pursuant  thereto  and  the  service  upon  de- 
fendants. 

The  action  was  upon  a  policy  of  fire  insurance  issued  by 
defendants,  who  were  incorporated  in  the  State  of  Delaware, 
but  had  their  head  office  at  Chicago.  The  defendants  were 
not  licensed  to  do  business  in  Ontario,  and  the  policy  was 
obtained  by  plaintiff  through  an  agent  of  defendants  at 
Montreal. 

D.  L.  McCarthy,  for  defendants,  contended  that  the  con- 
tract was  not  made  in  Ontario,  nor  did  the  breach,  if  any, 
occur  there. 

R.  McKay,  for  plaintiff,  contra. 

The  Master. — .  .  .  Phillips  v.  Malone,  3  0.  L.  R. 
47,  492,  1  0.  W.  R.  200.  .  .  would  be  decisive  if  the  facts 
were  similar.  .  .  .  This  case  is  governed  by  sec.  143  of 
-the  Insurance  Act,  R.  S.  0.  1897  ch.  203,  and  consequently 
Rule  162  (e)  applies.  That  section  provides  that  all  such 
contracts  shall  be  deemed  to  be  made  in  Ontario,  and  shall 
be  construed  according  to  the  law  thereof,  and  all  moneys 
payable  shall  be  paid  in  Ontario.     .     .     . 

Motion  dismissed  without  costs. 


MacMahox,  J.  February  13th,  1904. 

trial. 

BADGE  V.  BADGE. 

Infant — Partition  or  SaU  of  Lands — Rights  of  Guardianr—r- 
Discretion  of  Court — Interest  of  Infants — Lease  of  Lands 
— Proper  Conditions  and  Restrictions. 

Action  for  partition  or  sale  of  the  lands  of  George  Badge, 
deceased,  and  for  administration  of  the  personal  estate  of  the 
deceased. 
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The  action  was  brought  in  the  name  of  Frederick  J. 
Badge,  the  infant  son  of  the  deceased,  by  Adelaide  Victoria 
Adams,  his  guardian  and  next  friend,  against  Jennie  Badge, 
the  widow  of  the  deceased,  and  Annie  Badge,  deceased's  in- 
fant daughter. 

George  Badge  died  intestate,  and  letters  of  administration 
were  issued  to  defendant  Jennie  Badge. 

The  personal  estate  of  the  deceased  amounted  to  less  than 
$200;  the  real  estate  consisted  of  61  acres  of  farm  land,  ol 
which  about  ten  acres  were  well  timbered. 

Talbot  Macbeth,  K.C.,  for  plaintiff. 

J.  M.  McEvoy,  London,  for  defendant  Jennie  Badge. 

F.  P.  Betts,  London,  for  the  oflBcial  guardian  represent- 
ing the  infant  defendant  Annie  Badge. 

MacMahon,  J. — .  .  .  Mr.  Macbeth  contended  that 
the  guardian  of  the  infant  Frederick  Badge  was,  under  sec. 
8  of  R.  S.  0.  1897  ch.  123,  entitled  to  a  partition  or  sale. 
This  cannot  be  claimed  by  the  guardian  as  a  matter  of  right. 
The  plaintiff  and  the  defendant  Annie  Badge  are  both  in- 
fants, and  the  Court  must  be  satisfied  beyond  doubt  that  it 
is  in  the  interests  of  the  infants  that  a  sale  or  partition 
should  take  place  (R.  S.  0.  ch.  168,  sec.  8.)  I  consider  that 
the  interest  of  the  infants  will  best  be  served  by  directing 
that  the  real  estate  be  leased  under  the  direction  of  the  local 
Master  at  London,  under  proper  terms  as  to  husbandry  and 
cropping  the  lands,  and  restrictions  as  to  cutting  timber,  etc. 

It  is,  therefore,  declared  that  it  would  not  be  in  the  in- 
terest of  the  infants  to  direct  a  sale  of  the  lands  at  present, 
but  that  it  would  be  more  in  their  interests  that  said  lands 
should  be  leased,  under  proper  terms  as  to  husbandry  and  as 
to  cropping  the  lands,  and  restrictions  as  to  cutting  timber, 
etc.,  as  to  which  there  should  be  a  reference  to  the  Master  at 
London. 

The  costs  of  all  parties  will  be  as  if  an  application  had 
been  made  under  Rule  960,  and  will  be  payable  out  of  the 
rents  as  they  accrue. 
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Boyd,  C.  November  30th,  1903. 

chambers. 

Ee  BLACKWELL,  BLACKWELL  v.  BLACKWELL. 

]Vill — Construction  —  Devisee  Dying  without  Living  Issue — 
Life  Estate. 

Motion  under  Rule  938  by  the  purchaser  from  the  devisee 
of  the  life  estate  under  the  last  will  and  testament  of  Wil- 
liam Blackwell,  deceased,  for  an  order  declaring  the  con- 
struction thereof.  The  deceased  made  his  last  will  and 
testament  on  9th  December,  1895,  and  died  11th  September, 
1896.  He  appointed  executors,  and,  after  directing  payment 
of  debts  and  funeral  and  testamentary  expenses,  be  pro- 
ceeded: ^'I  give  and  devise  to  my  executors  all  my  estate 
both  real  and  personal  for  the  purposes  hereinafter  men- 
tioned and  no  other.  I  give  and  devise  to  my  nephew  Alex- 
ander Edward  Blackwell  for  his  use  and  benefit  during  his 
natural  life  the  north  half  of  the  west  half  of  lot  number  7 
and  the  east  half  of  lot  number  7,  both  in  the  12th  conces- 
sion of  the  township  of  Peel  in  the  county  of  Wellington,  also 
the  east  half  of  lot  number  7  in  the  13th  concession  of  the 
township  of  Peel,  and  upon  his  decease  the  same  shall  be  sold 
and  divided  equally  between  his  surviving  children,  and  in  the 
event,  of  his  dying  without  living  issue  then  the  said  lands 
shall  be  the  property  of  my  nephew  Daniel  James  Blackwell 
or  his  heirs.  I  give  and  devise  to  my  nephew  Daniel  James 
Blackwell  for  his  use  and  benefit  during  the  term  of  his  nat- 
ural life  the  west  half  of  lot  number  6  and  the  south  half  of 
the  west  half  of  lot  number  7,  both  in  the  12th  concession 
of  the  township  of  Peel,  and  upon  his  decease  the  same  shall 
be  sold  and  divided  equally  between  his  surviving  children, 
and  in  the  event  of  his  dying  without  living  issue  at  the  time 
of  his  death,  then  the  said  lands  shall  become  the  property 
of  my  nephew  Alexander  Edward  Blackwell,  or  his  heirs.'' 
The  devisees  Alexander  E.  Blackwell  and  Daniel  J.  Black- 
well  conveyed  a  certain  portion  of  the  lands  to  the  wife  of 
the  devisee  Alexander  E.  Blackwell,  who  was  still  alive  and 
had  living  issue. 

E.  F.  B.  Johnston,  K.C.,  and  M.  Wilkins,  Arthur,  for 
the  purchaser. 

F.  W.  Harcourt,  for  infants. 

J.  Bicknell,  K.C.,  for  executors. 

Boyd,  C,  held  that  the  devisee  took  only  a  life  estate, 
and  the  purchaser  no  greater. 
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weekly  court. 

Re  McCRAE  and  VILLAGE  OF  BRUSSELS. 

Municipal  Corporations — Local  Improvements  —  Sewer — By- 
law— Notice  to  Persons  to  he  Benefited — Published  Notice 
— Actual  Knowledge  of  Applicants  to  Quash  By-law — 
Refusal — Discretion — Method  of  Assessment — Frontage — 
Benefit — Court  of  Revision — Members  not  Sworn — Time 
for  Making  Complaints, 

Motion  by  McCrae  and  Dumford  to  quash  a.  sewer  local 
improvement  by-law  of  the  village  of  Brussels,  upon  grounds 
appearing  in  the  judgment. 

W.  Proudfoot,  K.C.,  for  applicants. 

W.  M.  Sinclair,  Brussels,  for  the  village  corporation. 

Boyd,  C. — There  is  no  complaint  made  that  the  notice 
published  in  the  local  newspapers  under  sec.  669(1)  of  3  Edw. 
VII.  ch.  19  is  insufficient  or  indefinite  in  its  description  of 
the  intended  local  improvement.  Nor  could  such  an  objec- 
tion be  well  taken,  in  view  of  clause  (b)  of  that  section, 
which  enacts  that  ''it  shall  be  sufficient  if  the  notice  by  a 
^neral  description  describes  the  street  ...  or  portion 
thereof  whereon  and  the  points  between  which  the  proposed 
work  is  to  be  made  and  the  street  or  portions  thereof  upon 
which  the  real  property  benefited  and  proposed  to  be  specially 
assessed  fronts  or  abuts.^^ 

The  notice  advertised  says  that  the  village  intends  to 
prolong  the  sewer  on  the  west  side  of  Darberry  street  from 
the  present  terminus  on  Flora  street  south,  southerly  to  the 
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southerly  side  of  Thomas  street,  and  to  give  connexion  to  all 
properties  benefited  by  such  sewer,  and  specifies  the  owners 
to  be  benefited  as  those  on  both  sides  of  Barberry  street  be- 
tween the  termini. 

The  sewer  passes  the  front  of  the  applicant  McCrae's 
land  and  abuts  on  Dumford's  land  at  the  southerly  comer 
of  Thomas  street — ^the  extension  to  which  point  was  urged 
upon  the  reeve  by  Dumford,  in  June,  before  the  advertise- 
ment issued.  Both  these  persons  had  notice  of  the  pro- 
posed work,  and  Dumford  in  particular  conversed  about  his 
objections  with  the  clerk  of  the  village,  but  did  not  petition 
within  a  month  after  the  last  publication,  because  he  thought 
he  could  raise  the  objections  at  any  time.  McCrae  says  he 
had  no  other  notice  than  that  given  in  the  newspapers.  Both 
now  move  to  quash  because  personal  notice  was  not  given 
them  pursuant  to  the  new  provision  which  appears  in  sec. 
669  (la).  They  say  that  if  notice  had  been  given  personally, 
stating  that  their  property  was  to  be  included  or  affected 
(i.e.,  giving  details),  they  would  have  appealed.  But  one 
answer  to  this  is,  that  the  statute  does  not  call  for  any  such 
detailed  notice.  !N"or  does  it  say  when  it  is  to  be  giv«i. 
There  was  a  petition  being  circulated  against  the  sewer,  but 
of  the  24  persons  benefited  not  more  than  6  signed,  so  that 
it  proved  abortive.  It  may  well  be  said  that  so  loosely 
drawn  a  section  is  directory  only,  and,  as  it  is  perfectly  clear 
that  both  applicants  were  well  aware  of  what  was  going  on 
all  the  while  from  the  outset,  I  exercise  my  discretion  as  in 
Re  White  and  Township  of  Sandwich  East,  1  0.  R.  530, 
536,  against  interference  on  this  ground. 

The  next  objection  is,  that  the  method  of  making  the 
assessment  was  erroneous  in  that  the  engineer  should  have 
ascertained  a  frontage  rate,  and  not  a  rate  based  on  the  extent 
of  the  benefit:  Re  Robertson  and  City  of  Chatham,  30 
0.  R.  158,  26  A.  R.  534.  But  the  law  as  it  appears  amended 
in  the  Municipal  Act  of  1903,  sec.  673  (1),  has,  I  think, 
answered  the  objection  by  permitting  a  frontage  rate  in  a 
case  like  this  of  main  sewer  with  laterals  or  branches  to  the 
line  of  street.    ... 

Tt  is  next  urged  that  the  members  of  the  Court  of  Revi- 
sion were  not  sworn.  This  I  will  not  consider,  for  several 
reasons.  The  members  of  that  Court  are  not  caJled  upon  to 
uphold  their  action.  The  applicants  went  before  that  Court 
and  were  not  successful;  the  usual  method  to  seek  redress 
is  to  go  to  the  appellate  court  provided  by  the  statute  (sec. 
671,  sub-sec.  7). 
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Nor  is  there  any  merit  in  the  last  objection,  that  the 
by-law  limits  the  time  for  making  complaints  as  to  assess- 
ment till  the  25th  October,  and  there  was  the  right  in  law 
to  have  till  the  Court  of  Revision  met  on  2nd  November. 
The  applicants  were  not  injured,  for  they  lodged  their  ap- 
peal and  it  was  heard  and  disposed  of,  and  there  is  no  evi- 
dence of  any  other  person  being  prevented  from  appealing 
by  the  shortness  of  time — ^if  that  could  be  availed  of  by  these 
applicants. 

I  dismiss  the  application  with  costs. 


January  25th,  1904. 
C.A. 

CAMPBELL  V.  ONTARIO  LUMBER  CO. 

Master  and  Servant — Injury  to  Servant  and  Consequent  Death 
— Action  by  Widow  under  Fatal  Injuries  Acl— -Cause  of 
Death — Negligence  of  Master — Defective  Appliances — Ah~ 
sence  of  PrecaxUions — Dangerous  Employment — Voluntary 
Acceptance  of  Bisk — KnowUdge  of  Master — Knowledge  of 
Servant. 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff,  the  widow 
of  Hugh  Campbell,  in  an  action  at  common  law  and  under 
the  Workmen^B  Compensation  Act  and  the  Fatal  Injuries 
Act,  for  the  recovery  of  damages  for  the  death  of  plaintiff^s 
husband  while  in  the  employment  of  defendants  as  a  fireman 
at  their  mills.  The  deceased  left  no  will,  and  letters  of  ad- 
ministration were  not  issued,  and,  in  pursuance  of  an  ar- 
rangement between  the  solicitors,  the  action  was  begun,  with- 
out letters  of  administration,  before  the  expiration  of  the  six 
months  mentioned  in  sec.  8  of  the  Fatal  Injuries  Act,  R.  S. 
O.  ch.  166.     The  judgment  was  for  $3,000. 

G.  H.  Watson,  K.C.,  and  A.  G.  F.  Ijawrenee,  for  appel- 
lants. 

H.  S  Osier,  K.C.,  and  D.  L.  McCarthy,  for  plaintiff. 

The  jtidgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrovv,  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. — .  .  It  appeared  that  in  the  defendants^ 
mill  there  was  a  range  or  battery  of  eight  boilers  numbered 
from  1  to  8  consecutively.  Numbers  1  to  6  were  placed  there 
in  1882,  and  numbers  7  and  8  were  placed  there  in  1893,  and 


all  were  used  for  supplying  steam  power  to  the  engines  in 
the  mill.  The  main  or  primary  steam  supply  pipe  was  placed 
over  the  range  of  boilers,  each  boiler  being  connected  there- 
with by  a  pipe  from  the  head  or  dome.  In  each  connexion 
pipe  was  a  valve  called  the  head  gate  valve,  whereby  the  con- 
nexion between  the  boiler  and  the  primary  pipe  could  be 
cut  oflf.  Between  boilers  1  and  2,  3  and  4,  and  6  and  6,  re- 
spectively, there  were  placed  steam  gauges  shewing  the  head 
of  steam  in  each  two  boilers,  but  no  safety  valve  between  the 
dome  and  the  head  gate  valve. 

And  as  regards  boilers  7  and  8  there  was  no  steam  gauge 
and  no  safety  valve.  Thus  there  was  nothing  to  indicate  the 
head  of  steam  in  these  two  boilers,  and  there  were  no  mean* 
provided  for  permitting  the  escape  of  steam  in  case  of  the 
head  gate  valves  being  closed  or  becoming  obstructed. 

There  was  a  safety  valve  oh  the  primary  steam  supply 
])ipe  between  boilers  7  and  8,  but  it  was  only  useful  when  the 
head  gate  valves  were  open  and  working.  It  would  be  of  no 
avail  in  the  event  of  the  head  gate  valves  being  closed  or  ob- 
structed. , 

The  head  gate  valves  were  usually  open — that  was  their 
normal  condition.  The  only  occasions  on  which  they  were 
shut  were  when  the  boilers  were  being  cleaned  or  repaired,  or 
when  it  was  only  necessary  to  use  some  and  not  all  of  tiie 
range. 

At  the  time  of  the  accident  the  deceased  and  one  Harvey, 
who  was  a  witness  at  the  trial,  were  the  firemen,  whose  duty 
it  was  to  keep  the  fires  in  the  boilers.  It  does  not  appear 
very  clearly  which,  if  either,  was  the  superior,  but  the  weight 
of  evidence  is  that  Harvey  was,  he  having  been  placed  in 
charge  owing  to  the  deceased  not  being  familiar  with  the 
mode  of  firing  with  sawdust  as  fuel.  The  mill  works  had 
been  shut  down,  and  none  of  the  boilers  were  in  operation 
for  nearly  a  week  before  the  day  on  which  the  accident 
happened. 

On  that  day  steam  was  required  for  the  machine  shop  and 
for  the  pumps.  This  was  known  on  the  preceding  day  to 
Mr.  Fitzgerald,  the  manager  at  the  mills,  and  a  conversation 
took  place  between  him  and  the  deceased,  the  question  being 
whether  a  boiler  in  the  machine  shop,  for  which  fhel  would 
have  to  be  brought,  or  boilers  7  and  8,  should  be  used.  The 
doooased  suggested  using  7  and  8  to  save  getting  the  wood 
for  fuel,  and  Fitzgerald  told  him  to  suit  himself.  The  next 
flay  the  deceased  and  Harvey  fired  up  imder  7  and  8,  and 
some  hours  afterwards  boiler  No.  7  exploded  and  the^eceased 
was  killed.     An  examination  after  the  accident  shewed  that 
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the  head  gate  valve  was  closed,  and  there  is  no  doubt  that  that 
was  the  reason  for  the  explosion. 

The  evidence  for  the  plaintiflE,  which  was  not  impugned 
in  this  respect  by  any  evidence  for  tlie  defence,  shewed  that 
on  all  boilers  of  the  kind  in  use  in  the  mill  there  should  have 
been  a  safety  valve  between  the  boiler  and  the  head  gate  valve 
and  a  gauge  in  position  to  shew  the  head,  and  that  it  was  im- 
proper and  negligent  not  to  have  them ;  that  it  was  not  safe 
to  have  the  boilers  as  they  were.  Frank  Monig,  an  engineer 
of  many  years'  experience,  who  was  working  at  the  mill  in 
charge  of  one  of  the  engines  on  the  day  of  the  accident,  de- 
posed that  he  had  never  seen  any  boilers  fitted  as  these  were 
without  a  safety  valve;  that  as  long  as  the  head  gate  valves 
were  open  there  was  no  danger,  but  if  they  were  closed  there 
would  be  great  danger.  And  the  necessity  for  a  safety  valve 
as  a  means  of  protection  against  explosion  was  made  very 
manifest  by  the  testimony  of  other  witnesses. 

In  answer  to  questions  the  jury  found  that  the  defendants 
were  guilty  of  negligence  in  allowing  the  use  of  boiler  No.  7, 
as  it  was  used  and  in  the  condition  in  which  it  was  on  the  day 
of  the  accident,  such  negligence  consisting  in  not  having  a 
safety  valve  on  the  boiler  and  a  steam  gauge  in  sight,  and 
that  the  death  resulted  from  such  negligence.  They  also 
found  that  Fitzgerald,  the  manager,  directed  the  deceased  to 
get  up  steam  in  boiler  No.  7,  and  that  he  should  have  in- 
formed the  chief  engineer;  that  the  defect  in  the  boiler  was 
known  to  persons  in  the  service  of  the  defendants  intrusted 
with  the  duty  of  seeing  that  the  boiler  was  in  proper  condi- 
tion; and  that  the  deceased  could  not  in  the  exercise  of  rea- 
sonable care  have  avoided  the  injury.  And  they  assessed  the 
damages  at  $3,000,  $1,000  to  the  widow  and  $1,000  to  each 
of  the  children. 

At  the  close  of  the  plaintiff's. case,  and  again  at  the  close 
of  the  whole  evidence,  and  before  the  case  was  submitted  to 
the  jury,  counsel  for  the  defendants  moved  to  dismiss  the 
action  on  the  ground  that  it  appeared  that  the  deceased  was 
the  author  of  the  injuries  causing  his  death,  because  it  was 
his  duty  to  have  seen  that  the  head  gate  valve  was  open  before 
he  fired  up,  and  that  his  neglect  of  that  duty  was  the  cause  of 
the  accident.  This  objection  is,  of  course,  quite  distinct  from 
any  question  of  contributory  negligence,  which  could  only 
be  dealt  with  by  the  jury. 

And  if  on  the  evidence  it  had  clearly  appeared  that  the 
deceased  had  by  his  neglect  of  duty  occasioned  the  accident, 
it  would  have  been  the  duty  of  the  learned  Judge  to  with- 
draw the  case  from  the  jury  and  dismiss  the  action. 
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But  the  evidence  does  not  establish  that  it  was  the  de- 
ceased's duty  to  see  that  the  head  gate  valve  was  open.  In- 
deed the  testimony  of  Mr.  Morgan,  on  examination  before 
trial  for  discovery,  the  truth  of  which  he  aflBrmed  on  his  ex- 
amination as  a  witness  at  the  trial,  displaces  the  contention. 
And  there  was  other  evidence  at  tiie  trial  shewing  that  liie 
fireman's  duty  did  not  extend  to  an  examination  of  the  head 
gate  valves,  that  that  was  the  duty  of  the  engineer,  to  whom 
the  instruction  to  fire  up  should  have  been  given,  and  that 
it  was  reasonable  on  the  part  of  the  deceased  to  assume  that 
the  valve  was  open. 

The  learned  Judge  could  not  properly  have  withdrawn 
the  case  from  the  jury  on  that  ground,  and  there  was  ample 
evidence  to  submit  to  them  on  the  question  of  negligence  on 
the  part  of  the  defendants  in  failing  to  provide  proper  and 
suflScient  protection  to  their  employees  engaged  in  working 
about  the  boilers,  and  in  not  properly  inspecting  them  so  as 
to  ensure  their  being  in  proper  working  order,  while  the  de- 
ceased was  engaged  about  them  in  the  performance  of  his 
duty. 

The  jury  found,  as  they  well  might  upon  the  evidence, 
that  the  accident  arose  in  consequence  of  the  defendants  not 
having  taken  the  precaution  to  secure  the  safety  of  the  work- 
men employed  about  the  boilers. 

And  upon  this  and  the  other  finding  the  defendants  are 
liable.  .  .  .  Weems  v.  Mathieson,  4  Macq.  H.  L.  216, 
Smith  V.  Baker,  [1891]  A.  C.  325,  362,  referred  to. 

It  seems  very  clear  in  this  case  that  if  the  defendants  had 
provided  proper  appliances  in  the  form  of  safety  valves  and 
steam  gauges,  the  accident  by  which  the  deceased  met  his  death 
would  not  have  happened. 

It  was  urged  for  the  defendants  that  the  deceased  was 
aware  of  the  risk  and  voluntarily  undertook  it,  or  at  all  events 
that  it  was  not  shewn  that  he  was  ignorant  of  it. 

No  request  was  made  for  the  submission  to  the  jury  of 
questtons  bearing  on  either  of  these  points.  The  evidence 
does  not  sustain  the  first  ground. 

The  deceased  was  not  engaged  to  perform  work  so  intrin- 
sically dangerous  as  to  necessarily  lead  to  the  inference  that 
he  agreed  to  take  upon  himself  the  risks  incident  thereto. 
There  is  no  evidence  to  shew  that  the  occupation  of  a  fire- 
man is  of  that  character.  Here  the  risk  arose  from  a  faulty 
construction  of  the  boilers  and  a  failure  to  provide  proper 
appliances.  The  risk  attendant  on  this  cannot  be  deemed 
obviously  apparent  to  a  person  acting  in  the  capacity  of  a 
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fireman,  and  the  defendants  have  failed  to  bring  home  know- 
ledge to  the  deceased. 

But,  if  knowledge  be  assumed,  the  defendants  are  not 
thereby  relieved.  .  .  .  Smith  v.  Baker,  [1891]  A.  C.  at 
p.  362,  and  Canada  Atlantic  R.  W.  Co.  v.  Hurdman,  25  S. 
C.  B.  205,  referred  to. 

As  regards  the  second  point,  reliance  was  placed  on  Grif- 
fiths V.  London  and  St.  Katharines  Docks,  13  Q.  B.  D.  259. 
But  that  case  does  not  apply  here  for  the  reason  pointed  out 
by  A.  L.  Smith,  L.J.,  in  Williams  v.  Birmingham  Battery, 
etc.,  Co.,  [1899]  2  Q.  B.  338,  that  this  is  not  the  case  where 
a  master  has  provided  proper  appliances  and  done  his  best 
to  maintain  them  in  a  state  of  efficiency.  In  such  a  case  as 
that  a  man  has  no  action  against  his  master,  if  the  appliances 
became  unsafe  whereby  the  man  has  been  injured,  unless  he 
avers  and  proves  that  the  master  knew  of  their  having  become 
unsafe,  and  that  the  man  was  ignorant  of  it. 

It  was  objected  that  the  verdict  was  erroneous  because 
damages  were  awarded  to  the  plaintifiE's  children  as  well  as 
to  herself.  The  learned  Judge  at  the  trial  gave  leave  to 
amend,  if  necessary,  so  as  to  include  a  claim  on  behalf  of  the 
children.  The  amendment,  if  necessary  at  all,  is  of  the  most 
formal  kind.  It  is  conceded  that  under  the  statute  R.  S.  0. 
eh.  166  the  widow  is  entitled  to  maintain  an  action  without 
the  issue  of  letters  of  administration:  Curran  v.  Grand  Trunk 
E.  W.  Co.,  25  A.  R.  407. 

Section  8  provides  that  the  action  may  be  brought  by  and 
in  the  name  of  all  or  any  of  the  persons  (if  more  than  one) 
for  whose  benefit  such  action  would  have  been  if  it  had  been 
brought  by  and  in  the  name  of  an  executor  or  administrator. 
The  action  is,  therefore,  for  the  benefit  of  the  children  as 
well  as  their  mother. 

The  amount  of  damages  is  not  excessive,  and  there  is  no 
reason  for  interfering  with  the  award. 

The  appeal  is  dismissed  with  costs. 

Teetzel,  J.  February  16th,  1904. 

TRIAL. 

McWILLIAM  V.  McWILLIAM. 

Limitation  of  Actions — Real  Property  Limitation  Act — Mort- 
gage—  Interest  —  Lease — Overholding  Tenant  —  Tenancy 
from  Year  to  Year — Redemption — Account — Costs, 

Action  to  recover  possession  of  100  acres  in  the  township 
<A  Waterloo,  free  from  incumbrances,  and  for  an  account  and 
redemption,  if  necessary. 
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Defendant  was  the  widow  of  John  McWilliam^  plsdntifiTs 
brother,  and  was  sued  both  personally  and  as  executrix  of  her 
husband^B  will. 

John  Mc William  conveyed  the  lands  to  plaintiflF  by  deed 
dated  25th  January,  1882,  for  the  expressed  consideration  of 
$2,500,  and  subject  to  two  mortgages  for  $1,500  and  $1,000; 
and  on  the  same  day  plaintiflf  executed  a  lease  to  John  for 
two  years  from  1st  April,  1882,  at  the  expressed  rental  of 
$250  a  year.  On  24th  January,  1882,  plaintifif  gave  John 
his  promissory  note  for  $475,  payable  12  months  after  date, 
with  interest  at  6  per  cent.  This  note  represented  the  bal- 
ance owing  by  plaintiflF  to  John  on  dealings  between  them  .up 
to  the  date  of  the  deed  referred  to.  On  15th  March,  1883, 
plaintiflF  executed  in  favour  of  John  a  mortgage  expressed  to 
secure  $3,500,  with  interest  at  6  per  cent,  per  annum,  pay- 
able in  three  years.  This  mortgage  was  in  fact  nothing  more 
than  a  security  to  John  for  the  $475  note  and  interest,  and 
beyond  the  amoimt  of  the  note  plaintiflF  was  not  indebted  to 
his  brother.  It  was  agreed  between  plaintiflF  and  John  that 
the  rents  reserved  under  the  lease  should  be  applied  in  pay- 
ment of  the  mortgages  on  the  farm  and  in  making  improve- 
ments thereon. 

John  continued  in  possession  of  the  farm  until  his  death 
on  19th  January,  1892,  during  which  time  he  paid  interest 
on  the  mortgages,  and  expended  a  large  amount  in  permar 
nent  improvements  upon  the  farm. 

On  15th  February,  1892,  one  of  the  mortgagees  assigned 
his  mortgage  to  defendant  and  the  two  co-executors  under  her 
husband's  will,  and  afterwards,  on  24th  October,  1894,  she 
and  the  executors  assigned  that  mortgage  and  the  $3,500 
mortgage  to  defendant  personally. 

After  the  death  of  her  husband  defendant  continued  in 
possession  of  the  farm,  with  the  consent  of  plaintiflF,  who  in 
February,  1892,  agreed  with  her  and  the  executors  that  she 
and  her  children  should  continue  to  occupy  the  farm  *'  until 
the  children  grew  up,*'  no  more  definite  period  being  arrang- 
ed for. 

Defendant  pleaded  the  Statute  of  Limitations  as  a  bar  to 
Ihe  action. 

A.  B.  Aylesworth,  K.C.,  and  H.  Guthrie,  K.C.,  for  plain- 
tiflF. 

J.  Magee,  K.C.,  and  A.  G.  Chisholm,  London,  for  de- 
fendant. 

Teetzel,  J. — .  .  .  The  writ  was  issued  on  27th 
March,  1902. 
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On  1st  April,  1884,  there  would  be  no  interest  owing  by 
plaintiff  to  the  deceased  under  the  mortgage  in  question,  in- 
asmuch as  the  amount  of  rents  which  had  accrued  against  the 
deceased  would  be  more  than  sufficient  to  have  satisfied  all 
interest  upon  the  three  mortgages,  and  therefore  the  mort- 
gage made  by  the  plaintiff  would  not  be  in  default,  and  the 
deceased  would  not  have  been  entitled  to  take  possession  there- 
under as  mortgagee;  and  I  think  his  possession,  after  the  ex- 
piration of  the  written  lease,  was  that  of  overholding  tenant 
or  tenant  at  sufferance,  which  was  afterwards  converted  into 
a  tenancy  from  year  to  year  by  his  continuing  to  pay  interest 
upon  the  Bechtel  and  Wright  mortgages,  as  he  had  done  dur- 
ing the  currency  of  the  written  lease,  and  that  he  continued 
as  a  tenant  from  year  to  year  until  his  death,  and  upon  his 
death  this  tenancy  would  pass  to  his  representatives ;  and  the 
defendant,  as  one  of  them,  being  in  possession  and  being 
also  the  sole  legatee  and  devisee  under  his  will,  I  think  must 
be  treated  as  tenant  from  year  to  year  to  the  plaintiff. 

The  arrangement  arrived  at  by  plaintiff  and  the  defendant 
and  the  executors  after  the  death  of  John  McWilliam,  if  it 
had  the  effect  of  terminating  the  tenancy  from  year  to  year, 
would  constitute  the  defendant  a  tenant  at  will,  and  the  Sta- 
tute of  Limitations  did  not  begin  to  run  in  her  favour  there- 
fore until  February,  1893. 

There  was  no  evidence  of  any  claim  or  overt  act  of  either 
the  deceased  John  McWilliam  or  the  defendant  that  either 
he  or  she  was  regarding  their  possession  as  that  of  mortgagee 
and  not-  of  tenant.  Where  the  original  right  to  possession  is 
acquired  or  held  under  a  lease  or  other  right  of  tenancy,  I 
think  it  is  necessary,  in  order  to  change  the  character  of  the 
possession,  that  there  should  be  some  act  or  claim  by  the 
party  thus  in  possession  made  known  to  the  owner,  that  he 
or  she  claims  possession  under  a  different  right  from  that 
under  which  possession  was  originally  taken  or  held.  In 
other  words,  that  until  such  claim  is  made  known  to  the  right- 
ful owner,  the  poi^session  must  be  presumed  to  have  reference 
to  the  tenancy  right  and  not  to  the  mortgage.  See  Zeller  v. 
Eckert,  4  Howard  U.  S.  Sup.  Ct.  at  p.  296  ;  Thomas  v. 
Thomas,  2  K.  &  J.  79;  Wall  v.  Stanwick,  34  Ch.  D.  763; 
Kent  V.  Kent,  20  0.  R.  445 ;  Am.  &  Eng.  Encyc,  2nd  ed., 
vol.  1,  p.  798. 

In  my  opinion,  therefore,  defendant  has  not  acquired  a 
title  by  virtue  of  the  Statute  of  Limitations,  and  plaintiff  is 
entitled  to  possession. 
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As  there  will  have  to  be  accounts  taken  between  the  estate 
and  the  plaintiff,  the  surviving  executor,  William  P.  Evans, 
should  be  added  as  a  co-defendant. 

There  will  be  a  reference  to  the  Master  at  Berlin  to  take 
the     .     .     .     accounts    .     .     . 

As  to  the  costs,  I  think  the  neglect  of  the  plaintiff  in  not 
having  the  matters  between  him  and  his  brother  adjusted  dur- 
ing the  latter^s  lifetime,  and  also  the  circumstances  in  con- 
nexion with  the  mortgage  made  by  the  plaintiff,  are  sucli  as 
to  disentitle  him  to  costs  up  to  the  reference,  and  I  reserve 
further  directions  and  the  question  of  the  costs  of  the  re- 
ference until  after  the  Master  shall  have  made  his  report. 


Teetzel.  J.  February  ITth,  1904. 

TRIAL. 

McKENZTE  v.  MILLEE. 

Sal-e  of  Goods — Action  for  Price  —  Account  —  Deductions  — 
Freight — Overcharge  —  Inspection  —  Shortage  —  Defective 
Qxiality — Interest— Costs. 

Action  to  recover  $379.18,  balance  of  an  account  for  pulp- 
wood  sold  by  plaintiff  to  defendant.  It  was  admitted  at  the 
trial  that  $69.50  should  be  deducted. 

E.  G.  Porter,  Belleville,  for  plaintiff. 

F.  E.  O'Flynn,  Belleville,  for  defendant, 

Teetzel,  J. —  .  .  .  Defendant  is  not  entitled  to  de- 
duct $42  for  extra  freight  paid,  being  shimting  charges  on 
the  extension  of  a  railway.  Plaintiff  was  to  ship  the  wood 
free  on  board  cars,  and  the  contract  was  vnde  enough  to  con- 
template shipment  on  either  the  Central  Ontario  Railway  or 
its  extension,  and  there  was  no  agreement  on  the  part  of 
plaintiff  to  pay  any  freight,  in  the  absence  of  which  agree- 
ment all  freight  charges  must  be  paid  by  defendant.  Plain- 
tiff's agreement  was  to  ship  free  on  board  cars,  and  the  burden 
is  upon  defendant  to  furnish  the  cars,  and  therefore  to  pay 
the  charges :  see  Marshall  v.  Jamieson,  42  U.  C.  R.  115. 

Defendant  claimed  a  deduction  of  $51  for  two  cars  of  wood 
alleged  not  to  have  been  received  by  defendant.  The  evi- 
dence shewed  that  defendant  received  these  cars. 

Defendant  sought  to  deduct  $51.50  for  overcharge  on 
wood  delivered  in  1901.  The  price  agreed  upon  in  1900  was 
not  binding  on  plaintiff  in  respedt  of  the  wood  delivered  in 
1901 ;  the  rate  quoted  in  his  letter  of  8th  March,  1901,  being 
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25  cents  per  cord  additional  on  both  qualities,  was  binding 
upon  defendant. 

It  is  not  necessary  to  decide  whether  defendant  was  bound 
to  inspect  the  wood  at  the  point  of  shipment,  or  at  his 
mill,  as  no  question  was  raised  as  to  the  right  to  reject  the 
whole  of  any  shipment;  the  only  question  being  as  to  the  right 
of  defendant  to  claim  an  allowance  against  plaintiffs  claim, 
pro  tanto,  for  shortage  or  inferior  quality.  If  the  Court  is 
satisfied  upon  the  evidence  that  the  quantity  alleged  to  have 
been  shipped  by  plaintiff  was  either  short,  or  a  certain  por- 
tion of  it  was  defective  in  quality  and  not  in  accordance  with, 
the  contract,  an  allowance  may  be  made  for  the  loss  to  de- 
fendant thereby  occasioned,  in  reduction  of  plaintiffs  claim.' 
See  Dyment  r.  Thompson,  12  A.  R.  659. 

There  were  shortages  and  defects  in  quality  of  portions, 
and  a  reduction  of  $60  in  respect  of  these  items  would  be 
reasonable. 

The  claim  for  interest  should  be  disallowed;  plaintiff 
never  placed  his  claim  in  such  a  position  as  to  entitle  him 
to  interest. 

Judgment  for  plaintiff  for  $219.46  with  full  costs. 


Britton,  J.  February  18th,  1904. 

WEEKLY  COURT. 

POPE  V.  PEATE. 

Nuisance — Interim  Injunction — Tenants  of  Rooms  in  Sams 
Building — Noise — Business  of  Teaching  Music — Reason- 
able Use  of  Premises, 

Motion  by  plaintiff  for  an  interim  injunction.  The  plain- 
tiff and  defendant  occupied  rooms  on  either  side  of  the  haU 
in  the  second  flat  of  a  building  in  Ottawa,  No.  222  on  the 
«outh  side  of  Sparks  street.  Defendant  had  two  rooms  which 
he  used  as  class  rooms  in  which  he  gave  lessons  on  the  mando- 
lin and  other  musical  instruments.  The  plaintiff  had  on  the 
other  side  of  the  hall  four  rooms  which  he  occupied  as  an 
office  and  residence.  Plaintiff  complained  that  the  carrying 
on  by  defendant  of  this  school  of  music  was  a  nuisance,  and 
asked  for  an  injunction  restraining  defendant  from  permit- 
ting his  pupils  or  other  persons  to  use  the  premises  for  the 


.      244 

purpose  of  playing  upon  or  practising  upon  musical  instru- 
ments and  from  stamping,  shouting,  or  making  other  offen- 
sive noises. 

N.  G.  Guthrie,  Ottawa,  for  plaintiff. 

A.  E.  Fripp,  Ottawa,  for  defendant. 

Britton,  J. — Upon  the  affidavits  I  find  that  the  noise  i*y 
which  objection  is  taken  is  what  is  reasonably  connected  with 
and  incidental  to  the  teaching  of  a  large  number  of  pupils. 
.  .  .  The  defendant  was  carrying  on  his  classes  in  the 
building  when  plaintiff  came  there,  as  plaintiff  knew.  It  is 
not  the  law  that  a  person  is  disentitled  to  relief  in  every  case 
where  "he  comes  to  the  nuisance,"  but  the  facts  and  circum- 
stances are  all  to  be  taken  into  consideration  in  dealing  with 
cases  of  this  kind.  .  .  .  The  plaintiff  has  taken  his  rooms 
only  until  30th  April  next,  and  it  will  be  better  that  he  should 
be  compensated  in  damages,  if  entitled  to  recover  by  reason 
of  defendant's  acts,  than  to  restrain  defendant,  and  thus  put 
him  to  irreparable  loss  by  closing  a  legitimate  business. 
"Nuisance  by  noise  is  emphatically  a  question  of  degree:" 
perLord  Selbome  iii  Gaimt  v.  Fynney,  *L.  R.  8  Ch.  8.  .  .  . 
The  premises  in  question  are  in  a  business  part  of  the  city. 
The  present  user  cannot  be  said  to  have  produced  any  sub- 
j*tantial  injury  to  plaintiff.  It  may  have  caused  irritation 
and  annoyance,  but  by  the  reasonahle  »use  of  the  property. 
See  Ball  v.  Ray,  8  Ch.  D.  71. 

Motion  refused.  Costs  in  the  cause  unless  otherwise 
ordered  by  trial  Judge. 


Teetzel,  J.^  February  18th,  1904. 

TRIAL. 

STEACY  V.  STAYNER. 

Promissory  Note — Accommodation  Indorsers — Payment  of 
Note  hy  One — Right  to  Recover  against  the  Other — Right 
Limited  to  Contribution. 

Action  to  recover  $920  and  notarial  fees  and  interest  on  a 
promissory  note  made  by  one  T.  A.  Stayner  (now  deceased), 
a  brother  of  defendant,  to  plaintiff's  order,  and  indorsed  bj 
defendant.  The  note  was  the  last  of  a  series  of  renewals 
made  and  indorsed  in  the  same  way,  the  original  note  having 
been  for  $1,700.  The  plaintiff  and  defendant  were  from  the 
beginning  accommodation  indorsers  for  T.  A.  Stayner,  who 
discounted  the  note  with  the  Bank  of  Montreal  at  Brockville. 
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Plaintiff  paid  the  note,  and  sought  to  recover  the  whole 
amount  from  defendant.  The  defence  was  that  both  plaintiff 
and  defendant  were  indorsers  for  the  accommodation  of  the 
maker;  it  was  admitted  by  the  defendant  that  plaintiff  was 
entitled  to  recover  one-half  of  the  amount  of  the  note,  but 
any  other  liability  was  denied.  When  the  note  was  indorsed 
by  defendant  it  was  simply  a  blank  form,  which  was  after- 
wards filled  up  to  plaintiff's  order,  and  plaintiff  placed  his 
signature  below  defendant's  name  on  the  back  of  the  note. 

E.  G.  Porter,  Belleville,  for  plaintiff. 

J.  A.  Hutcheson,  K.C.,  for  defendant. 

Teetzel,  J.,  held  that  the  rights  and  liabilities  of  plain- 
tiff and  defendant  as  accommodation  indorsers  were  governed 
by  Macdonald  v.  Whitfield,  8  App.  Cas.  733,  and  that  plaintiff 
was  only  entitled  to  recosver  from  defendant  as  a  co-surety  of 
the  maker  one-half  the  amount  paid. 

Judgment  for  plaintiff  for  $460.65,  with  interest  from 
6th  October,  1902,  together  with  costs  up  to  filing  of  defence. 
Plaintiff  to  pay  defendant's  costs  since  filing  defence.  Set- 
off pro  tanto  to  be  made. 


Brixton,  J.  February  19th,  1904. 

CHAMBERS. 

REX  EX  REL.  PILLAR  v.  BOURDEAU. 

Municipal  Elections — Township  Councillors — Election  of  Can- 
didates Duly  Nominated  who  had  Notified  Withdrawal — 
Names  on  Ballot  Papers — Date  of  Receipt  of  Notice  by  Cleric 
—^Disclaimer — Costs. 

Motion  by  relator  in  the  nature  of  a  quo  warranto  to  set 
aside  the  election  of  Oyila  Bourdeau  and  Louis  Menard  as 
councillors  for  the  township  of  Russell  and  to  have  it  declared 
that  William  Argue  and  Alva  Bennett  Cheney  were  duly 
elected  as  such  councillors,  for  1904.  P.  Emile  Guerin,  tovm- 
ship  clerk,  and  returning  officer  at  the  election,  was  added  as 
a  respondent.  ^ 

It  was  admitted:  (1)  that  William  Argue  and  Alva  Ben- 
nett Cheney  were  nominated  as  candidates  for  the  office  of 
township  councillor  at  the  election  in  question  on  28th  Decem- 
ber, 1903;  (2)  that  the  names  of  Argue  and  Cheney  appeared 
upon  the  ballot  papers  used  at  the  election;  (3)  that  at  the 
polling  on  4th  tfanuary,  1904,  more  votes  were  given  for 
Argue  and  Cheney,  respectively,  than  for  either  Bourdeau  or 
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Menard;  (4)  that  on  5th  January,  1904,  Bourdeau  and 
Menard  were  declared  elected;  (5)  that  documents  purport- 
ing to  be  disclaimers  of  the  office  by  Bourdeau  and  Menard 
were  delivered  to  the  township  clerk  on  23rd  January,  1904, 
at  about  4.20  in  the  afternoon;  (6)  that  the  relator  was  a 
duly  qualified    elector  of  the  township. 

Eight  persons  were  nominated  for  the  council,  namely, 
Albert  Fielding,  John  Cochrane,  William  Argue,  Alva  Ben- 
nett Cheney,  Louis  Menard,  Ovila  Bourdeau,  Cleopas  Geof- 
frion,  and  Napoleon  Lemieux.  On  29th  December,  1903, 
Argue  and  Cheney  each  signed  and  addressed  to  the  clerk  a 
notice  stating  that  he  would  not  be  a  candidate  at  the  elec- 
tion. The  notices  were  attested  by  witnesses.  If  these  notices 
were  in  fact  delivered  to  the  clerk  before  9  o^clock  in  the  even- 
ing of  29th  December,  they  should  have  been  acted  upon  by 
him  pursuant  to  sec.  129,  sub-sees.  2  and  3,  of  the  Municipal 
Act,  1903.  He  did  not,  however,  act  upon  these,  but  caused 
the  ballot  papers  to  be  printed  with  the  names  of  Argue  and 
Cheney  thereon.  There  was  evidence  that  Guerin  did  not  in 
fact  get  these  resignations  until  30th  December.  The  ballot 
papers  as  printed  and  used  had  upon  them  the  names  of  all 
the  candidates  nominated,  but  not  arranged  alphabetically  as 
required  by  sec.  139,  sub-sec.  1,  of  the  Act.  The  result  of  the 
polling  was  as  follows:  Fielding,  430  votes;  Cochrane,  422; 
Argue,  311;  Cheney,  301;  Menard,  265;  Bourdeau,  281; 
Geoifrion,  266 ;  Lemieux,  238.  The  township  clerk  treated  the 
resignations  of  Argue  and  Cheney  as  valid,  and  declared 
Menard  and  Bourdeau  elected.  These  two  men  accepted 
office,  made  declarations  of  qualification,  and  attended  a 
council  meeting.  On  22nd  January  the  relator  obtained  a 
fiat  to  serve  notice  of  this  motion.  On  the  same  day,  but 
before  respondents  were  served,  they  each  signed  a  disclaimer 
and  sent  it  to  the  clerk  of  the  coimcil. 

W.  A.  D.  Lees,  Ottawa,  for  relator. 

N".  A.  Belcourt,  K.C.,  for  respondents. 

Britton,  J.,  held  that  Argue  and  Cheney,  being  duly 
qualified  candidates,  regularly  nominated,  their  names  on  the 
ballot  papers,  and  elected  by  votes,  should  be  declared  elected 
unless  disentitled  by  reason  of  the  resignations.  The  electors 
were  entitled  to  the  services  of  these  men,  unless  the  resigna- 
tions stood  in  the  way.  The  onus  of  shewing  this  was  upon 
the  respondents.  As  a  first  step  it  must  be  clearly  shewn 
that  the  resignations  were  in  the  hands  of  the  clerk  before  9 
o'clock  on  the  evening  of  29th  December.  Upon  the  evidence, 
the  resignations  were  not  received  in  time.     Upon  the  whole 
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case  these  signed  resignations  must  be  ignored — ^must  be  con- 
sidered as  nothing  more  than  declarations  of  intention. 

The  respondents  disclaimed,  but  they  did  not  do  so  imder 
sec.  238,  under  which  a  disclaimer  must  be  sent  to  the  clerk 
in  Chambers  or  the  Judge.  Nor  are  the  disclaimers  such  as 
are  provided  for  by  sec.  240 ;  they  were  not  made  before  the 
election  was  complained  of;  they  were  before  eervice  of  the 
notice,  but  the  relator  had  then  taken  the  first  step  in  the 
complaint.  The  respondents,  on  the  other  hand,  had  accepted 
the  office,  had  taken  the  necessary  declarations,  and  had  acted 
as  members  of  the  council.  They  were  de  facto  members  of 
the  council,  and  could  only  resign  under  sec.  210,  or  dis- 
claim under  sec.  238.  See  Regina  ex  rel.  Mitchell  v.  David- 
son, 8  P.  E.  434.  Nevertheless  costs  should  not  be  imposed 
upon  them;  they  were  not  shewn  to  be  wilful  trespassers  or 
wrong-doers;  they  accepted  the  office  to  which  the  clerk  had 
wrongfully  declared  them  entitled.  The  case  of  the  respon- 
dent Guerin  should  be  regarded  as  one  in  which  he  became 
confused  and  uncertain  about  dates,  but  did  not  desire  wil- 
fully to  do  what  was  wrong,  and  there  should  be  no  costs 
against  him. 

Order  made  unseating  Bourdeau  and  Menard  and  seating 
Argue  and  Cheney,  without  costs. 

Boyd,  C.  February  20th,  1904. 

TRIAL. 

HARRISON  v.  HARRISON. 

WiU  —  Construction  —  Direction  to  Accumulate  —^  Contingent 
Interest — Acceleration — CanceUaiion  of  Legacy  if  Will  At- 
taclced — Action  to  Obtain  Construction  and  Acceleration, 

Action  for  construction  of  4th  clause  of  will  of  Mrs.  Har- 
rison. By  this  clause  the  testatrix  gave  moneys  and  Manitoba 
lands  to  the  executors  as  trustees  with  directions  to  invc»r^t 
and  keep  invested  and  re-invested  (compounding  interet^t) 
until  17th  March,  1915,  when  the  whole  accumulated  firnd  was 
to  be  handed  over  to  plaintiif  (son  of  testatrix)  if  he  were  then 
alive.  But  if  he  died  at  an  earlier  date  leaving  living  issue, 
then  to  his  children  share  and  share  alike.  But  if  he  so  died 
without  leaving  any  living  issue,  then  the  said  trust  fund,  as 
soon  after  the  death  as  practicable,  was  to  be  divided  among 
the  other  children  of  testatrix.  The  testatrix  died  on  14th 
February,  1892.  The  period  from  that  date  to  17tli  Maitih, 
1916,  is  two  years  and  a  month  in  excess  of  the  period  allowed 
for  accumulation  by  R.  S.  0.  (vol.  iii.)  ch.  332,  sec.  2  (a), 
the  Thellusson  Act. 
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Boyd,  C. — The  illegal  part  of  the  will  is  not  in  the  pay- 
ment of  the  corpus  in  1916,  but  in  the  undue  accumulation  of 
income  for  over  21  years,  which  the  Act  forbids.  Plaintiff  ifl 
to  get  the  corpus  if  he  lives  till  1915,  when  he  will  be  about 
50  years  of  age,  but  if  he  dies  before  that  date  the  whole  goes 
over  to  other  named  beneficiaries.  His  interest  is,  therefore, 
merely  contingent,  or  subject  to  be  divested  if  he  does  not 
live  till  1915.  This  fact  excludes  any  resort  to  Saunders  t. 
Vautier,  4  Beav.  115,  and  that  line  of  cases,  which  rest  on 
the  postponement  of  enjoyment  of  property  absolutely  be- 
stowed on  the  beneficiary.  The  Courts  will  accelerate  pay- 
ment in  such  cases  because  the  general  doctrine  is  that  it  is 
against  public  policy  to  restrain  a  man  in  the  use  or  dis- 
position of  property  in  which  no  one  but  himself  has  any  in- 
terest. A  trust  for  accumulation  beyond  the  statutory  limit 
is  good  for  21  years,  and  is  void  for  any  excess  over  that  21 
years.  There  is  no  acceleration  in  the  enjoyment  of  any  in- 
terest under  the  will  as  an  effect  of  the  statute,  and  in  this 
case  there  is  no  such  absolute  interest  vested  in  plaintiff  as 
entitles  him  to  stop  the  accumulation  in  order  to  claim  a 
present  payment :  Green  v.  Gascoyne,  4  De  6.  J .  &  S.  565 ; 
Weatherell  v.  Thomburgh,  8  Ch.  D.  269.  The  executors  and 
trustees  are  to  proceed  with  conversion  of  the  lands  as  ad- 
vised and  to  continue  the  process  of  compounding  and  ac- 
cumulating the  interest  for  21  years  from  the  death  of  tes 
tairix.  For  the  two  years  following,  this  process  of  accumu- 
lation must  cease,  and  the  income  of  the  fund  will  be  paid 
out  to  the  parties  then  entitled,  if  plaintiff  is  then  alive.  The 
will  does  not  catch  the  income  of  these  two  years,  and  that 
which  is  personalty  will  go  to  the  next  of  kin,  and  that  which 
is  realty  to  the  heirs-at-law  of  testatrix.  The  action  may  be 
retained  until  necessity  arises  to  give  directions  as  to  other 
points  arising. 

The  last  clause  but  one  of  the  will  directs  that  if  any  bene- 
ficiary refuses  to  accept  the  portion  or  provision  allotted  to 
him  and  shall  take  any  proceedings  to  set  aside,  cancel,  or 
modify  in  any  manner  any  part  of  the  will,  or  to  obtain  any 
benefit  other  than  that  plainly  and  distinctly  given  to  him, 
then  any  benefit  given  to  him  shall  absolutely  cease,  and  his 
share  shall  be  divided  equally  among  the  other  beneficiaries. . . 
This  action,  to  obtain  a  construction  of  the  will  and  a  declara- 
tion of  plaintiff's  rights  as  to  a  present  payment,  is  not  within 
the  meaning  of  the  prohibition  against  adverse  action 

Costs  of  all  parties  out  of  'bis  share  of  the  estate,  those  of 
the  executors  as  between  solicitor  and  client. 
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divisional  court. 

OSTEBHOUT  v.  OSTERHOUT. 

WiU — Construction — Bequest   of   Personalty — "  Reversion  " — 
Gift  over — Absolute  Interest, 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
2  0.  W.  R.  842,  declaring  construction  of  will  of  Wilfred  E. 
Osterhout,  deceased. 

The  testator  died  on  21st  July,  1891,  leaving  the  will  in 
question  dated  21st  July,  1891,  by  which  he  directed:  (1) 
that  certain  parts  of  his  real  estate  should  be  sold,  and 
as  to  the  proceeds  he  directed  as  follows: — One-half  of  the 
proceeds  thereof  I  give,  devise,  and  bequeath  to  my  father, 
Martin  Osterhout  .  .  .  with  reversion  to  my  brother 
Herbert  6.  Osterhout  ...  on  the  decease  of  my  father; 
and  the  remaining  one-half  of  the  proceeds  of  my  real  estate 
I  give,  devise,  and  bequeath  to  my  brother  Herbert  G.  Oster- 
hout, his  heirs  and  assigns  forever.  I  further  give,  devise, 
and  bequeath  to  my  father,  Martin  Osterhout,  one-half  of  my 
ready  money,  securities  for  money  .  .  .  and  one-half  of 
all  other  real  and  personal  estate  whatsoever  and  wheresoever, 
with  reversion  to  my  brother  on  the  decease  of  my  father."^ 
He  appointed  his  father  IVIartin  Osterhout,  his  brother  Her- 
bert G.  Osterhout,  and  one  S.  W.  Flagler,  to  be  his  executors. 

After  the  death  of  the  testator  the  three  executors,  finding 
$7,000  at  his  credit  in  the  Canadian  Bank  of  Commerce  in 
Toronto,  paid  one-half  of  it  to  the  plaintiff  Herbert  G.  Oster- 
hout and  the  other  half  to  the  defendant  Martin  Osterhout. 

The  plaintiff  contended  that  his  father,  the  defendant,  was 
only  entitled  under  the  will  to  a  life  interest  in  the  money 
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bequeathed  to  him.     The  defendant  contended  that  he  was 
entitled  to  it  absolutely. 

MacMahon,  J.,  held  that  defendant  took  the  money  in 
question  absolutely,  upon  the  authority  of  In  re  Percy,  24 
Ch.  D.  616;  In  re  Jones,  Richards  v.  Jones,  [1898]  1  Ch. 
438 ;  Re  Elma  Walker,  [1898]  1  Ir.  5.  He  was  of  opinion 
that  the  language  of  the  gift  over  to  the  plaintiff  on  the  death 
of  the  defendant  was  too  indefinite  to  be  acted  on. 

George  Kerr  and  Joseph  Montgomery,  for  plaintiflE. 

C.  H.  Widdifield,  Picton,  and  W.  E.  Middleton,  for  de- 
fendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — In  my  opinion  the  intention  of  the  testator, 
as  appearing  upon  the  face  of  his  will,  was  that  his  father, 
the  defendant,  should  have  the  money  in  question  for  his  life 
only,  and  that  the  plaintiff  should  have  it  upon  the  defendant's 
decease.  It  is  true  that  the  words  used,  "  with  reversion  to 
my  brother  Herbert  G.  Osterhout  on  the  decease  of  my  father,'* 
are  not  strictly  and  technically  accurate,  but  they  are  quite 
sufficient  to  express  what  the  testator  intended,  and  they  can 
have  no  other  meaning. 

Having  ascertained  the  testator's  meaning  beyond  any  rea- 
sonable doubt,  it  is  our  duty  to  give  effect  to  it,  unless  we 
are  prevented  by  some  binding  authority  from  doing  so.  With 
great  respect,  I  am  of  opinion  that  the  authorities  upon  which 
the  judgment  appealed  from  is  founded  do  not  require  us  to 
hold  that  the  testator's  intentions  must  be  disappointed.  In 
In  re  Percy,  24  Ch.  D.  616,  the  testator's  language  was:  "  I 
give  to  my  wife  £10,000,  afterwards  to  go  to  Edward  Josce- 
line:"  and  it  was  held  that  the  wife  took  absolutely.  But 
there  was  an  absolute  gift  to  the  wife  in  the  first  place,  with 
no  time  or  event  fixed  for  its  termination,  and  there  was  there- 
fore nothing  sufficiently  definite  to  cut  down  the  absolute  gift. 

In  re  Jones,  [1898]  1  Ch.  438,  went  upon  a  different  ap- 
plication of  the  same  principle.  There  a  testator  gave  his 
real  and  personal  estate  to  his  wife  absolutely  for  her  own 
use  and  benefit,  so  that  during  her  lifetime  she  should  have 
the  fullest  power  to  sell  and  dispose  of  it  absolutely  for  the 
purpose  of  her  maintenance  and  support.  After  her  death 
he  gave  such  portion  of  his  estate  as  she  should  not  have  dis- 
posed of  over  to  his  brother  and  his  wife's  sister.  It  was 
held  that  the  wife  took  absolutely  and  that  the  gift  over  failed. 
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There  the  principle  acted  upon  also  was  that  where  an  abso- 
lute gift  is  made  in  the  first  place,  a  gift  over  of  so  much 
as  the  legatee  does  not  spend  or  dispose  of  is  too  uncertain 
to  cut  down  the  original  absolute  gift.  See  the  numerous 
cases  cited  at  p.  333  of  Jarman  on  Wills,  5th  ed.  The  ques- 
tion in  all  these  cases  is  whether  the  intention  of  the  testator 
was  that  the  estate  of  the  first  taker  should  be  an  absolute 
one,  or  one  limited  to  his  life  only ;  and  the  third  case  referred 
to  in  the  judgment  appealed  from,  In  re  Walker,  [1898]  1 
Ir.  5,  turns  upon  that  question.  These  cases,  however,  do 
not  apply  when  the  intention  that  the  gift  to  the  first  taker  is 
for  life  only  is  plainly  expressed  upon  the  will,  followed  by 
a  gift  over.  Thus  in  Ke  Eussell,  52  L.  T.  559,  decided  by  the 
English  Court  of  Appeal  upon  appeal  from  Kay,  J.,  where 
a  testator  said  in  his  will,  "  I  give  unto  my  sister  Mary  Hed- 
with  the  sum  of  £1,000  stg.,  the  same  to  become  the  property 
at  her  death  of  her  heirs,"  it  was  held,  reversing  Kay,  J., 
that  Mary  Hedwith  took  an  estate  for  life  only.  See  also 
Theobald  on  Wills,  5th  ed.,  pp.  454-5;  In  re  Sanford,  [1901] 
1  Ch.  939. 

In  my  opinion,  therefore,  we  should  declare  that  the  de- 
fendant, upon  the  true  construction  of  the  will  of  the  testator, 
was  entitled  only  for  his  life  to  the  use  of  the  money  in  ques- 
tion, and  that,  subject  to  such  life  interest  of  the  defendant, 
the  plaintiff  took  the  same  absolutely. 

I  think  the  plaintiff  should  have  the  costs  of  the  appeal. 


Teetzel,  J.  December  24th,  1903. 

CHAMBERS.    • 

Ke  WILLIAMS. 

Limitation  of  Actions — Overdue  Promissory  Note — Acknow- 
ledgment— Interest — Bank — Lien  on,  Customer's  Moneys — 
Application — Insolvency  of  Customer — Dower — Land  Sub- 
ject to  Mortgages — Sale  of  Land — Purchase  Money — Dower 
out  of  Balance  Representing  Equity  of  Redemption, 

A  petition  by  the  widow  and  executrix  of  the  will  of  a 
deceased  testator  for  the  opinion  of  the  Court  with  reference 
to  certain  matters  arising  upon  the  administration  of  the 
estate. 

A.  H.  Marsh,  K.C.,  for  petitioner. 

H.  M.  Mowat,  K.C.,  for  John  Plaxton. 

R.  Wardrop,  for  the  Standard  Bank  of  Canada. 
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M.  H.  Ludwig,  for  a  creditor  who  had  obtained  an  ad- 
ministration order. 

The  following  is  a  summary  of  the  opinion  of 

Teetzel,  J. — After  the  expiration  of  six  years  from  the 
making  of  certain  promissory  notes,  the  maker  wrote 
to  the  payee^s  solicitor  stating  that  he  acknowledged  his  in- 
debtedness on  the  notes  so  as  to  prevent  the  operation  of  the 
Statute  of  Limitations,  and  that  in  no  event  would  it  have 
made  any  difference,  for,  statute  or  no  statute,  the  debt  was 
one  he  would  pay,  if  it  took  his  last  penny.  He  enclosed  a 
letter  to  the  payee  himself,  stating  that  he  thereby  begged  to 
acknowledge  his  liability  to  him  on  the  notes,  and  that  the 
acknowledgment  was  made  by  him  to  prevent  the  running  of 
the  Statute  of  Limitations.  The  maker  died  a  couple  of 
years  afterwards. 

IleUL  that  the  claim  was  taken  out  of  the  operation  of  the 
statute,  both  as  to  principal  and  also  the  interest  due,  not 
only  at  the  maturity  of  the  note,  but  also  after  maturity,  by 
way  of  damages. 

A  bank  have  a  lien  on  all  moneys,  funds,  and  securitieo 
deposited,  for  the  general  balance  of  a  customer's  account 

Wliere,  therefore,  a  bank  held  two  promissory  notes  of  a 
customer,  one  payable  three  months  after  date,  and  secured 
by  an  indorser,  and  another  payable  on  demand  without  any 
indorser,  u])on  which  the  customer  had  made  a  payment, 
nothing  being  paid  on  the  indorsed  note,  and  on  the  custo- 
mers death  there  was  a  credit  balance  in  his  favour  in  the 
bank,  which  the  bank  applied  towards  payment  of  the  unin- 
dorsed note: — 

Eelih  that  the  l)ank  were  justified  in  doing  so,  notwith- 
standing that  it  a])i)eared  at  such  time  that  the  customer  was 
insolvent. 

The  testator  in  his  lifetime  purchased  property  subject 
to  a  $10,000  mortgage,  which  he  assumed,  but  subsequently 
made  a  new  mortgage,  in  which  his  wife  joined  to  bar  dower, 
and  paid  this  mortgage  off.  He  aften^-ards  made  a  further 
mortgage  of  $1,650.58,  in  which  his  wife  also  joined  to  bar 
her  dower.  He  then  entered  into  an  agreement  for  the  sale 
of  the  pro])erty  for  $16,000,  receiving  $500  on  account.  The 
agreement  was  carried  out  by  his  executrix,  i\\Q  purchase 
money  being  aj)plied  in  payment  of  the  two  mortgages,  taxes, 
etc.,  leaving  a  balance  of  $2,2150.52. 
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Held,  that  the  widow  was  entitled  to  dower  only  out  of 
the  residue  of  the  estate  after  satisfying  the  cHarges;  and  that 
such  balance  must  not  be  treated  as  merely  personal  estate 
so  far  as  to  prevent  the  widow  from  claiming  her  dower 
therein. 


January  25th,  1904. 

C.A. 

Re  CANADIAN  OIL  FIELDS,  LIMITED,  AND  TOWN- 
SHIP OF  ENNISKILLEN. 

Assessment  and  Taxes — Land  of  Companies — Application  of 
2  Edw.  VII,  ch.  SI,  sec.  1 — Oil  Company. 

Case  stated  under  sec.  85  of  the  Assessment  Act,  R.  S.  0. 
1897  ch.  224,  by  the  Lieutenant-Govemor  in  council,  upon  an 
appeal  to  the  Judge  of  the  County  Court  of  Lambton,  by  the 
above  named  appellants  from  the  decision  of  the  Court  of 
Revision,  assessing  them  in  respect  of  their  pipe  line  extend- 
ing through  the  township  of  Enniskillen.  The  pipes  con- 
nected certain  receiving  stations  with  the  company's  tanks  in 
Petrolia,  and  extended  throughout  the  township  94,611  feet, 
or  nearly  eighteen  miles  in  length.  The  pipe  line  was  as- 
sessed originally  at  $11,900,  and  on  an  appeal  by  the  appel- 
lants the  assessment  was  reduced  by  the  Court  of  Revision  to 
$5,000,  but  on  an  appeal  to  the  County  Court  Judge  the  as- 
sessment was  increased  to  $9,721.24. 

G.  F.  Shepley,  K.C.,  for  the  company. 

I.  F.  Hellmuth,  K.C.,  for  the  township  corporation. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  and  Maclaren,  J  J.  A.)  held  that  the  provisions  of  sec. 
18  of  the  Assessment  Act,  as  amended  by  2  Edw.  VII.  ch. 
31,  sec.  1,  relating  to  the  assessment  of  the  land,  and  other 
property  treated  as  land,  of  certain  companies,  only  apply  to 
companies  of  the  specific  description  therein  mentioned,  and 
therefore  do  not  apply  to  such  a  company  as  the  Canadian 
Oil  Fields,  Limited,  carrying  on  the  business  of  procuring 
and  transmitting  crude  petroleum. 
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Falconbridge,  C.J.  February  22nd,  1904. 

CHAMBERS. 

BOSTON  RUBBER  CO.  v.  LANG. 

Partnership — Actum  against — Appearance — Amendment  after 
Trial — Striking  out  Name  of  Defendant  Appearing  as 
Partner — Terms — Costs. 

Application  (referred  by  local  Judge  at  Ottawa)  on  be- 
half of  H.  H.  Lang  to  amend  the  appearance  entered  by  strik- 
ing his  name  therefrom,  on  the  ground  that  he  was  not  a 
member  of  the  partnership  firm  sued  in  this  action.  At  the 
trial  the  action  was  referred  to  the  Master,  who  reported  in 
favour  of  plaintiffs.  The  report  was  not  confirmed  when 
this  motion  was  made,  but  a  proposed  appeal  therefrom  was 
abandoned. 

W.  D.  Hogg,  K.C.,  for  defendant  Lang. 

C.  J.  R.  Bethune,  for  plaintiffs. 

Falconbridge,  C.J.,  held  that  there  was  jurisdiction  to 
allow  the  amendment.  The  case  seemed  to  be  without  prece- 
dent. Defendants  were,  it  was  said,  on  the  same  plane  as 
regards  ability  to  satisfy  the  judgment,  and  one  cannot  now 
say  what  course  plaintiffs  would  have  taken  if  Lang  had  not 
appeared  as  a  member  of  the  firm.  Lang  must  at  this  stage 
pay  something  substantial  as  the  price  of  his  absolution  from 
these  proceedings. 

Order  made  that  on  Lang's  paying,  within  4  weeks  after 
taxation,  one-half  the  costs  of  all  the  proceedings  since  ap- 
pearance down  to  and  inclusive  of  this  order,  his  name  be 
struck  out  of  the  appearance.  In  default,  motion  dismissed 
with  costs. 


Falconbridge,  C.J.  February  22nd,  1904. 

TRIAL. 

SLATER  V.  DOMINION  SUPPLY  CO. 

Crown — Lease  of  Crown  Lands — Building  Erected  by  Lessee — 
Interference  with  Right  of  Access  io  Canal — Action-^ 
Parties. 

Action  by  the  executors  of  the  will  of  Esther  Slater,  de- 
ceased, and  by  Estiier  Alberta  Sherwood,  a  daughter  of  the 
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deceased,  to  restrain  defendants  from  erecting  a  building 
npon  the  Rideau  canal  reserve  in  the  city  of  Ottawa,  so  as 
to  cut  oflf  plaintiffs^  access  from  their  lands  to  the  canal. 

G.  F.  Shepley,  K.C.,  and  J.  Christie,  Ottawa,  for  plain- 
tiffs. 

J.  A.  Bitchie,  Ottawa,  for  defendants. 

Palconbridge,  C.J. — Defendants,  while  setting  up  in 
their  statement  of  defence  their  lease  from  the  Crown  as  re- 
presented by  the  Minister  of  Railways  and  Canals,  did  not 
suggest  in  their  pleading  that  the  Crown  was  a  necessary 
party.  That  suggestion  was  made  ore  tenus  at  the  trial.  The 
answer  to  it  is  that  it  is  not  the  Crown  but  these  defendants 
who  are  erecting  the  building  complained  of.  The  Crown 
may  terminate  the  lease  at  any  time  by  giving  the  lessees 
(these  defendants)  notice  in  writing,  and  the  warehouse 
which  is  the  building  complained  of  is  not  declared  to  be  the 
property  of  the  Crown,  but,  on  the  contrary,  on  such  notice 
being  given,  is  to  be  forthwith  removed  by  defendants.  The 
effect  of  the  Acts  of  Parliament  in  question  (which  amount 
to  a  legislative  contract  with  Nicholas  Sparks)  and  of  Magee 
V.  The  Queen,  3  Ex.  C.  R.  304,  4  Ex.  C.  R.  64,  is  that  plain- 
tiffs are  entitled  to  judgment.  The  infirmity  of  the  case 
against  the  Crown  was  not  one  of  right  but  of  procedure, 
there  being  no  power  to  restrain  the  Crown  from  making  an 
unauthorized  use  of  the  land  or  to  compel  the  Crown  to  re- 
move buildings  erected  contrary  to  the  terms  of  the  grant. 

Judgment  for  plaintiffs  as  prayed  with  costs.  Reference 
to  Master  at  Ottawa  as  to  damages. 


Maclennan,  J.A.  February  23rd,  1904. 

C.A. — chambers. 

CENTAUR  CYCLE  CO.  v.  HILL, 

Security  for  Costs — Court  of  Appeal — Money  Paid  into  Court 
— Payment  out  after  Appeal  Allowed  —  Furtlier  Appeal 
Contemplaied. 

Motion  by  defendant  Hill  for  payment  out  to  him  of  his 
deposit  of  $200  as  security  for  his  appeal  to  the  Court  of 
Appeal,  which  was  allowed  with  costs.  Plaintiffs  resided  in 
England  and  had  cabled  to  their  solicitors  here  to  appeal  to 
the  Judicial  Committee. 

C.  W.  Kerr,  for  applicant. 
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W.  E.  Middleton,  for  plaintiflfs,  contended  that,  under 
the  circumstances,  the  deposit  should  remain  in  Court  to  abide 
the  result  of  the  intended  appeal;  but  offered  to  allow  the 
deposit  to  be  paid  out  on  receiving  the  undertaking  of  defen- 
dant Hill's  solicitors  to  repay  it  should  the  appeal  be  successr 
ful. 

The  following  authorities  were  referred  to:  Marsh  v.  Webb^ 
16  P.  R.  64;  Hamel  v.  Lillie,  3  Times  L.  B.  649;  Hately  v. 
Merchants  Despatch  Co.,  12  A.  R.  640;  Rombough  v.  Biich^ 
19  P.  R.  123;  Re  Ratata,  [1897]  P.  132,  [1898]  A.  C.  513; 
Hood-Barrs  v.  Heriot,  [1896]  1  Q.  B.  610,  [1897]  A.  C. 
172;  City  of  Toronto  v.  Toronto  Street  R.  W.  Co.,  15  P.  R. 
368;  Coffey  v.  Scane,  16  P.  R.  307;  Holmested  &  Langton, 
pp.  1004-5. 

Maclennan,  J.A.,  held,  referring  to  Rules  826,  830  (8), 
that  the  appellant  having  succeeded  in  his  appeal,  having 
prosecuted  it  effectually,  and  no  costs  having  been  awarded 
against  him  or  in  favour  of  plaintiffs,  the  condition  of  the 
security  had  been  literally  fulfilled.  The  appellant  had  per- 
formed everything  performance  of  which  was  intended  to  be 
secured  by  his  deposit,  and  it  followed  that  he  was  now  en- 
titled to  a  return  of  his  money.  The  cases  shew  that  there 
is  a  clear  distinction  between  the  case  of  security  given  in 
the  High  Court  for  the  costs  of  the  action,  when  an  appeal 
is  taken  by  a  defendant  to  the  Court  of  Appeal,  and  the  case 
of  security  for  the  costs  of  the  Court  of  Appeal  on  a  pro- 
posed appeal  to  the  Supreme  Court  or  to  the  Judicial  Com- 
mittee. An  appeal  to  the  Court  of  Appeal  is  a  step  in  the 
cause  or  action,  but  a  further  appeal  is  not  so. 

Order  made  as  asked  with  costs. 

(Aifirmed  by  the  full  Court  of  Appeal,  29th  February^ 
1904.) 


Cartwright,  Master.  February  4th,  1904. 

chambers. 

AMERICAN-  ARISTOTYPE  CO  v.  EAKINS. 

Payment  inta  Court  —  Defence  of  Tender  and  Payment 
in — Motion  by  Plaintiffs  for  Payment  out — Security  for 
Costs — Motion  to  Rescind  Order  after  Compliance  with. 

Motion  by  plaintiffs  for  order  for  payment  out  of  Court 
of  money  paid  in  by  defendants  with  their  defence,  or  to  re- 
scind a  praecipe  order  for  security  for  costs  and  for  payment 
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out  of  Court  of  $200  paid  in  by  plaintiffs  as  security,  with 
costs. 

The  action  was  for  goods  sold  and  delivered.  The  parties 
were  at  variance  in  September,  1901.  At  that  time  defen- 
dants sent  their  cheque  for  $189.52,  which,  with  certain 
credit  notes,  would  have  made  up  the  full  amount  of  the 
claim,  $353.89.  The  plaintiffs  returned  the  cheque  and 
notes,  saying  "  we  are  not  at  all  satisfied  that  you  have  ful- 
filled the  conditions  entitling  you  to  the  credit  memoranda 
enclosed.^' 

The  action  was  begun  on  15th  December,  1903,  to  recover 
$353.89.  The  plaintiffs  living  in  the  State  of  New  York,  on 
23rd  December  the  defendants  obtained  the  usual  praecipe 
order  for  security  ft)r  costs.  The  plaintiffs  complied  by  pay- 
ing $200  into  Court  on  18th  January,  1904,  and  on  that  day 
filed  a  statement  of  claim.  On  11th  February  a  state- 
ment of  defence  was  filed  in  which  defendants  alleged  that 
they  were  entitled  to  credit  for  $164.37,  and  that  tiiey  had 
tendered  the  balance,  $189.52,  before  action,  and  now  brought 
that  sum  into  Court  in  full  satisfaction  of  all  causes  of  ac- 
tion, etc. 

W.  R.  Sm)i;h,  for  plaintiffs. 

W.  J.  O'Neail,  for  defendante. 

The  Master. — The  first  branch  of  the  motion  fails  for 
reasons  given  in  Griffiths  v.  School  Board  of  Ystradyfodwg> 
24  Q.  B.  D.  307.  That  case  shews  that  if  plaintiff  elects  to 
take  out  of  Court  money  paid  in  with  a  plea  of  tender  lie 
must  take  it  out  in  full  of  his  claim,  and  defendant  will 
be  entitled  to  his  costs.  Eule  419  admits  the  right  of  plain- 
tiff to  bring  the  action.  But  Rule  428  denies  that  right. 
And  if  defendant  in  such  a  case  succeeded,  he  would  be  en- 
titled to  the  whole  costs,  speaJdng  generally,  as  the  defence 
goes  to  the  whole  cause  of  action.  See  Odgers  on  Pleading, 
5th  ed.,  p.  349,  and  cases  cited. 

As  to  the  other  branch :  had  the  motion  been  made  as  in 
Stock  V.  Dresden  Sugar  Co.,  2  0.  W.  R.  896,  it  would  pro- 
bably have  succeeded;  but  there  is  no  authority  that  I  am 
aware  of  to  rescind  such  an  order  when  regularly  issued  and 
acted  upon.  .  .  .  McConnell  v.  Wakeford,  13  P.  R.  455, 
referred  to. 

It  may  seem  strange  that  plaintiff  cannot  now  have  the 
relief  they  would  have  had  if  they  had  moved  before  obeying 
VOL.  III.  O.W.R.  NO.  8— 19a 
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the  order  lor  flecurity.       The  difficulty,  however,  has  been 
caused  by  their  own  deliberate  act.    .     .    . 

Motion  dismissed;  costs  to  defendants  in  the  cause. 

(Affirmed  by  Boyd,  C,  1st  March,  1904.) 


Street,  J.  February  23rd,  1904. 

WEEKLY  COURT. 

Re  McINTYBE,  McINTYRE  v.  LONDON  AND  WEST- 
ERN TRUSTS  CO. 

Executors  and  Administratotv — Administration  of  Estate  by 
Executors — Cask  Left  on  Deposit — Rate  of  Interest  to  he 
Charged  against  Executors — Bequest  of  Use  of  Chattels  for 
ten  Years — Sale  of  Chattels  by  Executors — Payment  of 
Proceeds  to  Legatee  —  Executors  Charged  with  Amount 
Paid — Land  Contracted  to  le  Sold  by  Testator — Payment 
of  Sum  to  Widow  for  Release  of  Dower — Compensation  Air 
lowed  to  Executors — Talcing  over  and  Distributing  Estate 
— Collection  of  Interest — Management  of  Estate — Infants 
— Legaci^ — Maintenance — Setting  apart  Sum  to  Answer 
Legacies — Costs.of  Appeals  from  Master^ s  Report, 

Appeal  by  plaintiff  from  report  of  the  local  Master  at 
London  in  a  proceeding  in  which  administration  of  the  estate 
of  Hugh  Mclntyre,  deceased,  had  been  ordered,  and  cross- 
appeals  by  defendants  the  London  and  Western  Trusts  Co., 
and  the  official  guardian,  representing  two  infants,  Mowat 
Mclntyre  and  Ross  Mclntyre,  from  the  same  report. 

A.  B.  Aylesworth,  K.C.,  for  David  and  Cameron  McInlyTe. 

J.  Folinsbee,  Strathroy,  for  the  other  adult  children 
of  the  testator  except  Hugh  Mclntyre,  and  for  the  adult 
grandchildren  except  Hughes  children. 

J.  P.  Moore,  London,  for  Hugh  Mclntyre  and  his  chil- 
dren. 

Hume  Cronyn,  London,  for  the  official  guardian. 

G.  C.  Gibbons,  K.C.,  and  A.  Stuart,  K.C.,  for  defendant 
company. 

T.  G.  Meredith,  K.C.,  for  the  widow,  Mary  McIntjTe. 

Street,  J. — The  plaintiff^s  first  ground  of  appeal  ani 
the  cro^s-appeal  of  defendant  company  relate  to  the  rate  of 


interest  with  which  that  company,  who  are  the  executors  of 
the  will  of  the  deceased,  should  be  charged  upon  a  sum  of 
$13,000  which  at  the  time  of  his  death  was  lying,  in  the  sav- 
ings bank  of  the  London  Loan  .Co.  on  call  at  3^  per  cent,  per 
annum.  The  testator  died  on  6th  September,  1899,  and 
probate  was  granted  to  the  executors  in  December  of  that 
year.  They  allowed  the  money  to  remain  where  they  found 
it  until  January,  1902.  In  the  meantime  these  proceedings 
had  been  taken  for  the  determination  of  certain  questions 
as  to  the  period  and  manner  of  distributing  the  estate:  In  re 
Mclutyre,  3  0.  L.  R.  212,  1  0.  W.  R.  56.  The  judgment  of 
the  Divisional  Court  was  pronounced  on  21st  January,  1902, 
flie  appeal  having  been  heard  in  the  previous  October.  The 
defendant  company  in  January,  1902,  closed  the  savings  bank 
account,  to  the  credit  of  which  the  $13,000  had  been  stand- 
ing, and  took  a  debenture  of  the  London  Loan  Co.  in  their 
own  name  for  the  amount,  intending  it  to  stand  as  an  invest- 
ment of  so  much  of  the  money  of  this  estate.  This  deben- 
^ture  bore  interest  at  the  rate  of  four  per  cent,  per  annimi;  it 
was  never  in  any  way  ear-marked  on  its  face  as  being  the 
property  of  this  estate.  A  few  days  after  it  had  been  issued, 
however,  the  judgment  of  the  Divisional  Court  was  pro- 
nounced, and  the  defendant  company  supposed  that  they 
would  be  called  on  to  distribute  the  money  very  shortly,  so 
they  took  over  the  debenture  themselves  and  placed  the 
$13,000  to  the  credit  of  their  own  trust  moneys  account  in  a 
chartered  bank,  in  eflfect  purchasing  the  debenture  from  the 
Mclntyre  estate,  and  depositing  the  money  to  their  own  gen- 
eral trust  moneys  account,  which  bore  3  per  cent.     .    .    . 

The  defendant  company  have  credited  the  estate  with  in- 
terest at  3^  per  cent,  per  annum  from  the  testator's  death 
to  January,  1902,  when  the  savings  bank  account  was  closed, 
and  with  3  per  cent,  for  the  remainder  of  the  time  it  was  in 
their  hands,  which  they  put  at  six  months. 

The  plaintiff  claimed  that  the  defendant  company  should 
be  charged  with  at  least  one  per  cent,  beyond  this  rate  for  the 
whole  period,  upon  the  ground  that  the  London  Loan  Col 
savings  bank  was  not  a  proper  place  in  which  to  have  trust 
moneys,  not  being  a  chartered  bank,  and  that  the  naoney 
should  have  been  invested  in  mortgages  or  municipal  or  other 
debentures,  where  it  would  have  produced  4^  to  5^  per  cent. 
The  Master  charged  the  defendant  company  with  i  per  cent, 
extra  from  January  to  July,  1903,  amounting  in  all  to  $65, 
and  both  parties  appealed.  The  general  tenor  of  the  will  is 
stated  at  p.  213  of  3  0.  L.  R.  The  trusts,  so  far  as  the  pro- 
perty not  specifically  devised  was  concerned,  were  to  provide 
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for  the  annuities  and  to  divide  the  surplus  amongst  the  resi- 
duary legatees.  One  of  the  principal  questions  in  dispute 
was  the  amount  which  th6  defendant  company  were  entitled 
to  retain  in. order  to  provide  for  the  numerous  annuities. 

I  do  not  think  that  the  defendant  company  would  have 
been  justified  under  these  trusts  in  making  long  or  permanent 
investments  of  the  money  which  came  to  their  hands,  because 
they  were  bound  to  distribute  it  without  delay,  if  the  conten- 
tion of  the  plaintiff  and  those  in  the  same  interest  had  proved 
correct;  and  in  fact  the  money  in  question  or  the  greater 
part  of  it  was  distributed,  as  I  understand,  shortly  after  the 
judgment  of  21st  January,  1902,  was  taken  out,  in  the  fol 
lowing  summer. 

In  the  present  case  the  defendant  company  have  credited 
to  the  estate  all  the  interest  which  they  in  fact  realized  upon 
this  $13,000,  that  is  to  say,  3^  per  cent,  down  to  January, 
1902,  and  3  per  cent,  after  that  time,  and  I  can  find  no  prin- 
ciple upon  which,  in  the  absence  of  any  duty  to  invest  the 
money,  they  should  be  charged  with  a  greater  rate  than  they 
received. 

The  money  being  subject  to  distribution  upon  short  nofcice 
at  any  time,  they  would  have  been  justified  in  depositing  it 
to  their  credit  in  a  chartered  bank  from  the  beginning,  and 
this  in  strictness  is  the  course  they  should  have  adopted.  .  .  . 

For  20  days  the  money  was  on  debenture  at  4  per  cent., 
and  for  those  20  days  the  defendant  company  have  treated 
the  money  as  being  in  the  bank  to  their  credit  at  3  per  cent, 
and  they  should  credit  the  estate  with  the  difference  betw^ 
3  per  cent,  and  4  per  cent,  for  twenty  days.  This  ground  of 
the  plaintiff^s  appeal  is  dismissed,  and  the  appeal  of  the  de- 
fendant company  is  allowed  except  as  to  one  per  cent,  interest 
for  this  20  days.  Inglis  v.  Beaty,  2  A.  R.  453,  Lewin  on 
Trusts,  10th  ed.,  p.  384,  Spratt  v.  Wilson,  19  0.  R.  28,  and 
many  other  cases  of  the  same  kind,  are  distinguishable  upon 
the  ground  that  there  was  a  trust  to  invest  which  the  trustee 
was  held  not  to  have  complied  with  by  having  the  money  at 
his  credit  in  a  savings  bank. 

The  second  ground  of  appeal  is  in  reference  to  the  follow- 
ing provision  in  the  testator^s  will:  "I  leave  my  stock  and 
implements  to  my  son  Hugh;  he  to  have  the  use  of  them  for 
ten  years,  at  the  end  of  that  time  to  replace  them."  The 
stock  and  implements  in  question  were  sold  by  the  defendant 
company  with  the  other  property  on  the  farm,  at  Hugh's 
request,  and  the  proceeds,  $471,  were  paid  to  him.     The 
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Master  finds  that  this  sale  was  proper, — and  that  the  price 
obtained  was  the  full  value,  but  adds  that  the  amount  should 
be  repaid  by  Hugh  at  the  expiration  of  ten  years  to  the  de- 
fendant company  for  the  benefit  of  the  residuary  legatees. 
The  plaintiff  contends  that  the  executors  should  not  have  paid 
over  to  Hugh  the  proceeds  of  this  property,  but  should  have 
retained  them  and  paid  him  only  the  interest. 

The  duty  of  the  defendant  company  under  this  bequest 
was  to  deliver  the  stock  and  implements  to  Hugh,  taking  an 
inventory  and  his  receipt  for  them,  for  the  bequest  seems  to 
be  a  bequest  to  him  merely  of  the  use  of  the  chattels  for  ten 
years,  with  the  right  of  possession  vested  in  him  for  that 
period  only:  Foley  v.  Burnett,  3  B.  C.  C.  274,  277.  They 
never  became  his  property,  so  as  to  make  them  liable  to  be 
sold  under  execution  by  his  creditors,  for  instance;  and,  sub- 
ject to  his  right  of  possession,  the  legal  estate  must  be  taken 
to  have  remained  in  the  defendant  company.  The  company 
and  Hugh  have,  however,  joined  in  a  sale  of  the  property, 
which  introduces  considerations  not  provided  for  or  contem- 
plated by  the  testator.  With  Hughes  consent  the  defendant 
company  have  done  now  what  they  would  have  done  at  the  end 
of  the  period  of  ten  years  under  the  will,  and  all  he  can  now 
claim  is  the  interest  arising  from  the  proceeds  of  the  sale. 
He  must  therefore  repay  the  $471  to  the  defendant  company, 
and  be  content  with  the  interest  of  it  during  the  ten  years, 
and  the  defendant  company  must  account  for  the  $471.  This 
ground  of  appeal  is  allowed.  .  .  . 

The  eighth  ground  of  appeal  relates  to  a  payment  made 
by  the  defendant  company  to  the  widow  for  a  release  of  dower 
in  a  lot  in  the  township  of  Caradoc. 

The  lot  in  question  was  a  timbered  lot  containing  100  acres 
of  land,  from  15  to  20  acres  of  which  the  testator  in  his  life- 
time had  taken  the  timber ;  and  a  part  of  the  land  which  had 
been  cleared  or  nearly  cleared  of  timber  had  been  roughly 
prepared  for  cultivation  by  burning  the  refuse  and  brush  and 
by  harrowing  it  with  a  bush  harrow.  Upon  the  part  so  pre- 
pared turnip  seed,  grass  seed,  and  potatoes  had  been  planted, 
but,  owing  to  the  fact  that  the  soil,  notwithstanding  a  drain 
which  ran  through  it,  was  too  wet,  the  turnip  seed  and  pota- 
toes produced  little  or  nothing  in  the  way  of  results. 

Some  months  before  his  death  the  testator  entered  into  a 
written  contract  to  sell  the  land  for  $2,000  to  one  Daniel 
Wade,  and  received  a  payment  upon  it.  The  title  still  re- 
mained in  him  at  the  time  of  his  death,  and  the  defendant 
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company  were  called  on  by  the  purchaser  to  receive  the  bal- 
ance of  the  purchase  money  and  to  make  title  to  the  land. 
The  widow  claimed  her  dower,  and  her  claim  was  compro- 
mised by  the  company  at  $390,  which  they  paid  her,  and  she 
released  her  dower.  The  company  received  the  balance  of 
the  purchase  money,  and  conveyed  the  land  to  the  purchaser 
under  sec.  24  of  the  Trustees  and  Executors  Act,  ch.  129, 
E.  S.  0.  The  Master  has  allowed  this  $390  as  a  proper  pay- 
ment by  the  company,  and  the  plaintiflf  has  appealed. 

Upon  the  facts  with  regard  to  the  nature  of  the  improve- 
ments and  their  effect  upon  the  widow^s  right  to  dower,  I 
think  it  should  be  held  that  the  widow's  right  attached  upon 
her  husband's  death.  The  primary  object  of  the  cutting  of 
the  timber  was  probably  to  realize  money  from  the  sale  of  it, 
but  the  lot  was  not  iit  a  state  of  nature  when  the  testator  died, 
and  attempts  had  been  made,  upon  the  removal  of  the  tim- 
ber, to  improve  parte  of  it  for  the  purposes  of  cultivation, 
and  cultivation  had  in  fact  been  attempted. 

As  the  lot,  therefore,  was  not  in  a  state  of  nature  at  the 
testator's  death,  but  was  improved  for  the  purposes  of  culti- 
vation in  part,  the  widow's  dower  attaches  upon  the  whole 
lot.  She  was  entitled  to  have  one-third  of  such  part  of  the 
lot  as  was  not  woodland  assigned  to  her,  and  one-third  of  such 
part  as  was  woodland,  with  the  right  to  take  firewood  for  her 
own  use,  and  timber  for  fencing  the  other  part,  from  the 
woodland.  The  value  of  the  widow's  dower  was  calculated 
upon  the  basis  of  the  value  of  the  lot  being  $2,000,  and  that 
she  was  entitled  to  one-third  of  this  value  for  her  life. 

It  is  further  objected  by  the  plaintiff,  however,  that  the 
defendant  company  had  no  right  to  apply  any  money  of  the 
estate  in  the  purchase  of  a  release  of  the  widow's  dower.  The 
33rd  section  of  ch.  129,  B.  S.  0.,  seems  suflScient  to  cover 
what  they  did  and  to  justify  their  action.  The  estate  was 
imder  a  contract  made  by  the  testator  to  convey  a  good  title 
in  the  lot  to  the  purchaser  for  $2,000 ;  unless  they  were  able 
to  get  in  the  widow's  dower  they  could  not  give  a  good  title, 
and  could  only  have  conveyed  the  land  subject  to  the  dower, 
with  a  corresponding  reduction  of  purchase  money;  that  re- 
duction must  have  been  at  least  the  amount  of  the  estimated 
value  of  the  dower,  and  whether  they  paid  that  amount  for 
it,  and  conveyed  a  good  title  to  the  purchaser,  or  the  pur- 
chaser took  subject  to  it  and  reduced  his  purchase  money 
pro  tanto,  was  a  matter  which  did  not  affect  the  estate  in  the 
slightest  degree. 
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Section  11  of  ch.  127,  R.  S.  0.,  provides  for  a  sale  by  the 
executors  free  from  the  widoVs  dower  and  compensation  to 
her  upon  the  principles  which  have  been  adopted  here.  Be- 
cause this  sale  was  made  by  the  testator,  and  not  by  the  ex- 
ecutors, that  section  does  not  apply,  but  the  executors  have 
proceeded  upon  strictly  parallel  lines  to  it. 

I  think  the  value  of  the  dower  was  estimated  upon  the 
proper  basis,  and  that  the  defendant  company  were  entitled 
to  charge  the  estate  with  the  $390  as  a  deduction  from  the 
purchase  money.  This  ground  of  the  appeal  must  therefore 
be  dismissed.     .    .    . 

The  15th  ground  of  appeal  relates  to  the  remuneration 
allowed  by  the  Master  to  the  defendant  company  for  their 
services  down  to  the  date  of  the  report. 

The  estate  has  not  been  a  simple  one  to  deal  with,  owing 
to  the  many  conflicting  interpretations  of  the  rights  of  the 
beneficiaries  under  the  will,  the  nature  of  the  trusts,  their 
number  and  complication,  and,  to  a  more  limited  extent, 
owing  to  the  character  of  a  portion  of  the  assets.  I  think 
that  trustees  are  not  entitled,  upon  the  authorities,  to  an 
allowance  upon  taking  over  an  estate,  but  that  an  allowance 
should  be  made  them  for  taking  over  and  distributing.  In  the 
present  case  they  took  over  in  round  numbers  $60,000  of  pro- 
perty, consisting  of  cash,  mortgages,  notes,  and  farm  pro- 
perly and  furniture.  Of  this  they  have  distributed  a  little 
less  than  half,  and  they  have  set  apart  the  remainder,  being 
$31,600,  for  payment  of  annuities,  legacies  not  matured, 
etc.  They  have  collected  about  $6,500  interest.  They  had 
looked  after  the  estate  for  a  period  of  a  little  more  than  four 
years  down  to  the  date  of  the  report.  These  are  the  circum- 
stances having  regard  to  which  the  remuneration  is  to  be 
fixed. 

I  think  they  should  be  allowed  2^  per  cent,  upon  such 
portion  of  the  corpus  of  the  estate  as  they  have  taken  over 
and  distributed;  and  that,  as  the  remainder  of  the  corpus 
which  they  have  taken  over  is  distributed,  they  should  be 
allowed  a  like  allowance  of  2^  per  cent,  upon  the  portions  dis- 
tributed from  time  to  time.  Then  they  should  be  allowed 
5  per  cent,  on  the  interest  collected  in  the  past,  and  the  same 
allowance  upon  that  collected  for  the  future.  Then  they 
should  be  allowed  $100  a  year  in  addition  for  the  first  two 
years  and  $75  a  year  for  the  last  two  years  for  mftnagement 
of  the  estate  and  services  not  covered  by  the  other  charges, 
including  the  care  and  preservation  of  the  corpus.    All  these 
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charges  are  to  be  made  against  the  residue  of  the  estate,  as 
the'  legatees  and  annuitants  for  whom  the  investments  are 
made  are  entitled  to  receive  the  provisions 'made  for  them  in 
the  will  without  deduction. 

The  principal  difference  between  my  view  and  that  of  the 
Master  appears  to  be  that  the  Master  had  allowed  a  commis- 
sion at  once  to  the  trustees  for  the  taking  over  of  the  whole 
estate,  whereas  I  think  this  allowance  should  not  be  treated 
as  earned  until  the  sums  received  are  also  distributed.  If 
the  parties  are  not  able  to  agree  upon  the  exact  result  of  my 
allowance,  they  may  come  before  me  to  settle  it. 

The  16th  ground  of  appeal  relates  to  certain  sums  paid 
by  the  defendant  company  for  the  maintenance  of  the  infante 
under  an  order  made  by  Loimt,  J.,  on  16th  March,  1901. 
With  this  question  seems  to  be  involved  an  appeal  on  behalf 
of  the  infant  children  of  the  testator,  complaining  that  the 
Master  has  not  set  apart  a  proper  sum  to  answer  the  legacy 
of  $4,000  to  each  of  them  contingent  upon  their  attaining  25 
years  of  age. 

The  infants  are  twins,  bom  on  29th  December,  1892 ;  the 
only  provision  made  for  them  in  the  will,  beyond  their 
legacies  of  $4,000  each,  is  a  gift  to  each  of  them  of  one-tenth 
of  the  residuary  estate. 

On  16th  March,  1901,  upon  the  application  of  the  widow, 
an  order  was  made  ex  parte  by  Lount,  J.,  for  the  payment  by 
defendant  company  to  her  of  $100  per  annum  for  the  support 
and  maintenance  of  each  of  the  infants  "  out  of  the  income 
to  be  derived  from  th^  legacies  of  $4,000  each  bequeathed  to 
the  said  Mowat  Mclntyre  and  Koss  McTntyre,"  such  payments 
to  be  made  quarterly  and  to  continue  till  they  should  attain  21 
years  or  until  further  order.  Down  to  29th  December,  1902, 
the  executors  had  paid  to  the  widow  under  this  order  the 
sum  of  $350  for  maintenance  of  the  infants ;  since  that  date 
and  down  to  9th  December,  1903,  when  the  Master's  report 
was  made,  they  had  paid  a  further  sum  of  $200,  under  the 
order,  to  the  widow  for  their  maintenance. 

The  Master  has  held  that  the  legacies  to  the  infants  do 
not  bear  and  cannot  be  construed  as  bearing  interest,  but  he 
has  allowed  the  $350  paid  to  the  widow  before  29th  Decem- 
ber, 1902,  as  a  proper  payment  by  the  defendant  company 
out  of  the  residue,  and  has  disallowed  the  remaining  $200. 

I  do  not  understand  why  this  distinction  has  been  made, 
nor  why  the  tenth  anniversary  of  the  birth  of  the  infants, 
more  than  any  other  date,  should  have  been  chosen  as  thq 
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date  at  which  the  line  should  be  drawn.  The  Master  has 
also  come  to  the  conclusion  that  it  was  improper  for  the  de- 
fendant company  to  set  aside,  as  they  did,  $4,000  to  answer 
each  of  these  legacies.  Being  of  opinion  that  they  did  not 
bear  interest,  he  has  calculated  that  the  sum  of  $2,221.08, 
invested  at  4  per  cent,  compounded  yearly  imtil  the  infants 
reach  25  years  of  age,  will  produce  to  each  of  them  $4,000, 
and  he  directs  that  sum  to  be  set  apart  for  each  of  them  and 
invested  by  the  defendant  company  as  of  29th  December, 
1902^  and  to  be  paid  to  them  if  and  when  they  attain  that 
age,  less  any  payments  which  may  in  the  meantime  be  made, 
or  have  been  made,  for  maintenance  since  29th  December, 
1902. 

In  my  opinion,  the  Master  is  in  error  in  his  view  that  the 
infants  are  not  entitled  to  interest,  by  way  of  maintenance 
upon  their  legacies.  It  has  long  been  settled  that  interest 
as  a  means  of  maintenance  is  payable  out  of  the  general 
residue  of  an  estate,  upon  a  legacy  which  is  merely  contin- 
gent, where  the  legatee  is  an  infant  child  of  the  testator,  and 
no  other  maintenance  is  provided.  The  cases  establishing 
this  are  numerous  and  uniform :  Heath  v.  Perry,  3  Atk.  101 ; 
Chambers  v.  Goldwin,  11  Ves.  1 ;  Martin  v.  Martin,  L.  E.  1 
Bq.  369;  Binkley  v.  Bingley,  15  Gr.  649;  Williams  on  Ex- 
ecutors, 9th  ed.,  p.  1269. 

In  considering  the  English  cases  bearing  upon  the  sub- 
ject, it  is  to  be  borne  in  mind  that  the  Acts  of  the  Imperial 
Parliament  known  as  Lord  Cranworth^s  Act  and  the  Con- 
veyancing Acts  are  the  basis  of  most  of  the  decisions  since 
they  were  passed. 

It  was  contended  for  the  plaintiff  that  the  gift  to  the 
infants  of  a  share  in  the  residue  of  the  estate  takes  the  pre- 
sent  case  out  of  the  rule  of  construction  above  stated,  as  be- 
ing a  provision  for  their  maintenance.  No  authority  was 
cited  in  support  of  this  contention,  and  the  case  of  In  re 
Moody,  [1895]  1  Ch.  101,  is  a  strong  authority  against  it. 
The  question  is  not  whether  the  infant  is  entitled  to  some 
other  fimd,  either  under  or  apart  from  the  will,  which  might 
be  made  available  for  the  maintenance  of  the  infant  during 
minority,  but  whether  upon  the  face  of  the  will  the  testator 
has  shewn  a  clear  intention  that  the  infant  shall  look  for 
maintenance  to  some  particular  fund  other  than  his  legacy; 
if  he  has  not,  then  the  presumption  of  an  intention  that  he 
should  have  interest  on  his  legacy  by  way  of  maintenance  at 
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once  arises.  I  think,  therefore,  that  the  infants  are  entitled 
to  interest  by  way  of  maintenance  from  the  death  of  the  tes- 
tator upon  these  legacies  until  they  attain  the  age  of  21  years, 
and  that  the  Master  was  in  error  in  refusing  to  allow  the 
defendant  company  to  charge  the  $200  they  have  paid  the 
widow  since  29th  December,  1902,  for  this  purpose,  except 
as  a  deduction  from  the  amount  set  apart  for  the  legacies. 

As  the  infants  upon  this  view  are  entitled  to  the  amount 
of  the  legacies  in  case  they  attain  25  years  of  age,  and  to 
interest  imtil  they  attain  21  upon  this  amount,  it  is  plain 
that  the  Master  has  improperly  reduced  the  amoimt  which 
the  defendant  company  reserved  for  the  purpose  of  meeting 
these  legacies.  The  will  is  to  be  read  as  directing  the  defen- 
dant company  to  apply  the  income  of  each  legacy  for  the 
benefit  of  the  infant  during  minority  to  the  extent  required 
for  maintenance,  and  this  involves  the  reserving  and  invest- 
ing of  an  amount  equal  to  the  amount  of  each  legacy,  not  as 
the  legacy,  but  to  secure  the  amount  of  it,  in  case  it  should 
become  payable,  as  explained  in  In  re  Hall,  [1903]  2  Ch.  226, 
223. 

The  order  made  by  Lount,  J.,  on  16th  March,  1901,  was 
obtained  ex  parte  on  the  application  of  the  widow,  and 
directed  payment  of  $100  per  annum  out  of  the  income  of 
each  legacy  to  her  for  maintenance  of  the  infants.  This 
order  seems  to  have  been  proper  so  far  as  it  goes,  but  the  in- 
fants were  not  represented  upon  the  application,  and  it  can- 
not affect  their  right  to  have  the  whole  income  of  each  legacy, 
and  not  merelv  a  part  of  it,  paid  to  them  to  the  extent  re- 
quired for  the  purpose  of  maintenance. 

If  the  amoimt  allowed  by  that  order  is  sufficient  at  pre- 
sent for  their  maintenance,  there  need  be  no  increase  in  the 
amount,  and  any  surplus  interest  from  time  to  time  may  be 
divided  under  the  order  of  the  Divisional  Court  as  part  of 
the  residue;  but,  if  desired,  there  must  be  a  reference  back 
to  the  Master  to  fix  a  proper  sum  not  exceeding  the  interest 
on  the  legacies,  and  there  must  be  liberty  allowed  to  Uie 
defendant  company  to  apply  from  time  to  time,  if  necessary, 
in  the  future,  to  increase  or  diminish  the  amount  fixed: 
Binkley  v.  Binkley,  15  Gr.  649. 

The  appeal  of  the  plaintiff  upon  the  16th  ground  is  there- 
fore dismissed,  and  the  appeal  of  the  infants  allowed.     .    . 

As  to  the  question  of  the  costs  of  the  appeals  and  cross- 
appeals,  some  of  the  most  important  of  the  questions  raised 
are  due  to  the  terms  of  the  wUl ;  others  of  them,  such  as  the 
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question  of  the  widow's  dower,  and  the  trustees'  remunera- 
tion, and  the  maintenance  of  the  children,  were  questions 
which  might  properly  be  raised.  I  think,  looking  at  the 
manner  in  which  the  litigants  are  interested  in  the  subject 
matter  of  the  appeals,  that  it  will  be  proper  to  give  to  all 
parties  their  costs  of  the  appeals  out  of  the  estate,  and  I  so 
order. 


Cartwright,  Master.  Fetbruary  25th,  1904. 

CHAMBERS.  x 

RYCKMAN  V.  TORONTO  TYPE  FOUNDRY  CO. 

Pleading  —  Amended  Defence  and  Counterclaim  —  Leave  to 
Deliver — Company — lAen  —  Solicitor  —  Adding  Party  — 
Pleading  over. 

Motion  by  defendants  for  leave  to  deliver  an  amended 
statement  of  defence  and  counterclaim. 

J.  B.  Holden,  for  defendants. 

C.  W.  Kerr,  for  plaintiflE. 

• 

The  Master. — The  statement  of  claim  (delivei'ed  23rd 
Jime,  1903),  in  its  first  9  paragraphs  deals  with  a  question 
of  5  shares  in  the  defendant  company  which,  it  is  alleged, 
were  wrongfully  appropriated  by  the  defendant  Johnston, 
who  is  the  managing  director  of  the  company;  and  the  first 
3  paragraphs  of  the  prayer  for  relief  ask  a  declaration  that 
these  are  the  shares  of  plaintiff,  and  that  he  may  have  the 
necessary  relief.  The  10th  paragraph  claims  remuneration 
from  the  company  for  the  services  of  plaintiff  as  director  and 
secretary,  and  the  4th  paragraph  of  the  prayer  for  relief  asks 
for  payment  and  if  necessary  for  a  reference- to  ascertain 
the  proper  ambimt. 

The  statement  of  defence  and  counterclaim  of  the  com- 
pany was  filed  and  served  on  2nd  September,  1903.  By  the 
9th  paragraph  it  was  admitted  that  plaintiff  was  entitled  to 
$110.50  for  his  services  as  director  and  secretary,  and  the 
company  paid  this  into  Court  on  that  account,  and  the  plain- 
tiff afterwards  took  it  out.  I  do  not  agree  with  the  conten- 
tion that  this  removed  that  issue  so  as  to  shut  out  the  right 
to  counterclaim:  see  McGowan  v.  Middleton,  11  Q.  B.  D.  464. 
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Bv  the  10th  and  11th  paragraphs  the  company  counterclaimed 
for  the  delivery  up  of  their  charter  by  plaintiflf  as  such  secre- 
tary. 

On  10th  September,  1903,  plaintiff  delivered  his  reply 
and  defence  to  counterclaim.  This  takes  no  notice  of  the 
company's  counterclaim,  though  it  deals  with  that  of  defen- 
dant Johnston. 

No  objection  has  ever  been  raised  to  the  company's 
counterclaim.  It  would  seem  from  Bentley  v.  Murphy.  2 
0.  L.  R.  at  p.  667,  that  plaintiff  having  pleaded  over,  none 
could  now  be  raised. 

So  far  back  as  21st  June,  1902,  plaintiff  and  his  partner, 
one  Kirkpatrick,  notified  the  company  that  they  as  solicitors 
claimed  a  lien  on  the  charter,  etc.,  for  an  unpaid  bill  of  costs 
in  a  suit  of  Johnston  v.  Henderson.  This,  it  would  seem, 
was  a  mistake,  and  the  company,  being  aware  that  this  bill 
had  been  paid,  did  not  concern  themselves  any  more  with, 
that  claim. 

It  now  appears  that  on  his  examination  for  discovery 
plaintiff  admits  the  mistake,  but  sets  up  other  unpaid  bills. 

The  defendants  have  thereupon  moved  to  be  allowed  to 
amend  their  counterclaim  by  adding  Kirkpatrick  as  a  co- 
defendant  with  plaintiff. 

To  my  mind,  th«  only  question  is  this.  If  the  claim  had 
been  framed  at  first  as  it  is  now  proposed  to  frame  it,  vrould 
it  have  been  objectionable? 

On  consideration,  I  think  this  must  be  answered  in  the 
negative,  and  that  the  principle  of  Williams  v.  Leonard,  16 
P.  E.  544,  must  apply. 

I  have  read  the  authorities  relied  on  by  Mr.  Kerr,  viz., 
0.  J.  Act,  sec.  57  (7),  and  cases  cited  in  Holmested  and 
Tjangton,  pp.  429,  430,  but  I  do  not  think  them  applicable  to 
the  facts  of  this  case.  He  argued  .  .  .  that  paragraph 
10  of  the  statement  of  claim  was  only  incidental,  and  that 
the  counterclaim  did  not  ask  "  relief  relating  to  or  connected 
w^ith  the  original  subject  of  the  cause  or  matter:'^  0.  J.  Act, 
sec.  57  (7).  But,  admitting  his  right  to  make  such  objec- 
tion now,  I  do  not  think  that  plaintiff  can  be  heard  to  say 
so  in  view  of  paragraph  10  of  the  statement  of  claim. 

If  that  had  been  the  sole  ground  of  action,  surely  the 
counterclaim  would  be  in  every  sense  proper.  I  do  not  see 
how  anything  could  be  more  plainly  a  cross-action.     Then, 
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if  this  is  so,  the  fact  that  plaintiff  has  elected  to  unite  this 
with  another  cause  of  action  cannot  entitle  him  to  restrict 
defendants'  right  to  counterclaim  to  what  plaintiff  chooses 
to  consider  the  more  important  and  therefore  the  "  original 
subject  of  the  cause/'  I  should  have  thought  that  these  words 
must  apply  to  every  ground  of  action  set  up  in  the  state- 
ment of  claim 

Can  anything  be  plainer  than  this,  that  the  company  can 
properly  counterclaim  against  plaintiff  as  an  officer?  And, 
when  he  seeks  to  meet  their  claim  for  the  return  of  their  pro- 
perty by  alleging  a  lawful  possession  by  himself  and  his  part- 
ner, are  the  company  to  be  driven  to  a  new  action  and  de- 
barred from,  the  simple  and  inexpensive  remedy  of  counter- 
claim by  the  fact  that  plaintiff  has  other  grounds  of 
action.     .     .     . 

There  is  a  prior  question  to  be  determined  before  that 
of  the  alleged  lien  can  be  considered.  It  is  at  least  doubtful 
if  plaintiff,  having  originally  obtained  the  charter  as  secre- 
tary, can  then  set  up  a  counterclaim  to  retain  it  as  solicitor. 
Unless  he  proves  this,  the  question  of  lien  will  not  arise.  .  .  . 
The  costs  of  this  motion  will  be  in  the  counterclaim. 


Brixton,  J.  February  25th,  1904. 

WEEKLY  COURT. 

LANE  V.  CITY  OP  TORONTO. 

Municipal  Corporations — Inquivy  hy  County  Court  Judge — 
Municipal  Act,  sec.  32^ — Inquiry  into  Municipal  Election 
— Good  Govemjnent — Public  Business — Resolution  of  Coun- 
cil— Jurisdiction  of  Judge — Injunction — Ratepayer — Evi- 
dence on  Inquiry — Examination  of  Bailot  Papers — Wit- 
nesses— Criminating  Answers. 

Motion  by  plaintiff  for  an  interim  injunction  restraining 
defendants,  the  corporation  of  the  city  of  Toronto  and  John 
Winchester,  the  Judge  of  the  County  Court  of  York,  from 
proceeding  with  an  inquiry  as  to  misconduct  at  the  municipal 
elections  1904. 

H.  H.  Dewart,  K.C.,  for  plaintiff. 

J.  S.  Fullerton,  K.C.,  and  W.  C.  Chisholm.  for  defendant 
corporation. 

W.  R.  Riddell,  K.C.,  for  defendant  Winchester. 
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Britton,  J. — An  analysis  of  sec.  324  of  the  Consolidated 
Municipal  Act,  1903,  shews  that,  in  addition  to  any  inquiry 
that  may  be  set  on  foot  by  the  council  of  any  municipality 
in  any  matter  relating  to  a  supposed  malfeasance,  breach  of 
trust,  or  other  misconduct  on  the  part  of  any  member  of  the 
council,  officer,  or  servant  of  the  corporation,  or  of  any  per- 
son having  a  contract  with  the  corporation  in  relation  to  the 
duties  or  obligations  of  members,  etc.,  the  council  may  cause 
inquiry  tP  be  made  into  or  concerning  any  matter  connected 
with  the  good  government  of  the  municipality,  or  the  conduct 
of  any  part  of  the  public  business  thereof.  To  enter  upon 
such  inquiry  it  is  necessary,'  (1)  that  the  council  have  before 
it,  to  inquire  about,  some  matter  (a)  connected  with  the  good 
government  of  the  municipality,  or  (b)  connected  with  some 
part  of  the  public  business  of  the  municipality;  and  (2)  that 
the  council  pass  a  resolution  requesting  the  Judge  to  make 
the  inquiry.  When  there  is  foundation  for  such  a  resolution, 
and  when  such  a  resolution  is  passed  by  the  council,  "the 
Judge  shall  inquire  into  the  matter."  In  this  case  the  coim- 
cil  put  forward  "the  election  for  members  of  the  Toronto 
city  council  and  board  of  education  held  on  1st  January, 
1904,"  as  a  matter  to  be  inquired  about.  The  council  say, 
or  it  is  a  fair  inference  from  what  is  said  by  them,  that  the 
matter  of  that  election  is  connected  with  the  good  government 
of  the  municipality.  Whether  the  council  said  so  or  not, 
it  is  such  a  matter.  If  the  election  can  be  so  conducted  that 
the  will  of  the  people  who  vote  can  be  thwarted  by  any  illegal 
practices,  there  is  something  connected  with  that  part  of  the 
public  business  of  the  municipality  that  may  very  properly 
be  the  subject  of  itiquiry  and  investigation.  The  council 
passed  the  resolution  requesting  the  Judge  to  make  the  in- 
quir}'.  The  Judge  has  all  the  powers  in  reference"  to  the 
matter  about  which  he  is  inquiring  which  may  be  conferred 
upon  commissioners  under  the  Act  respecting  inquiries  con- 
cerning public  matters.  The  resolution  was  not  well  drawn, 
but,  such  as  it  is,  it  gives  to  the  County  Judge  as  persona 
designata  "  authority  and  jurisdictiooi  to  inquire  into  the  elec- 
tion for  members  of  the  Toronto  city  council  and  board  of 
education  held  on  1st  January,  1904,"  and  to  report  to  the 
council  the  result  of  the  inquiry  and  the  evidence  taken 
thereon.  As  the  County  Judge  has  jurisdiction,  it  is  not  for 
this  Court,  at  the  instance  even  of  a  ratepayer,  who  sues  only 
(UiA  ratepayer,  to  say  how,  in  every  respect  and  as  to  details, 
the  jurisdiction  shall  be  exercised.  It  will  be  for  the  Judge 
to  say,  within  limitations,  which  cannot  on  a  motion  for  in- 
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junction,  in  advance,  be  defined,  what  lie  will  admit  as  evi- 
dence. If  witnesses  do  not  complain,  or  if  they  do  not  take 
steps  to  protect  themselves,  if  illegally  ox  improperly  treated, 
it  is  not  open  to  some  one  eke  merely  on  his  own  behalf  to 
step  in  and  stop  a  Intimate  inquiry  beeanse  of  some  alleged 
wrong  either  in  the  admission  or  rejecticwi  ef  evidence,  or  in 
going  beyond  the  scope  of  the  commission.  Re  Godson  and 
City  of  Toronto,  16  A.  R.  452,  18  S.  C.  R.  36,  referred  to. 
Possibly,  in  view  of  that  case,  which  seems  to  cover  the  whole 
ground,  it  would  have  saved  trouble  and  expense  if  the  resolu- 
tion of  the  council  had  more  precisely  defined  the  particular 
matter  to  be  investigated. 

It  was  urged  with  great  force  by  counsel  for  plaintiff  that 
defendants  should  be  restrained  from  making  an  exaimination 
of  the  ballot  papers  relating  to  the  last  municipal  election. 
I  do  not  know  what  power  the  County  Judge  has  under  hib 
commission  from  the  city  council  to  order  an  inspection  of 
these  ballots.  Inspection  is  provided  for  by  sec.  189  of  the 
Municipal  Act.  It  may  be  had  under  the  order  of  a  Court 
or  Judge  of  competent  jurisdiction,  upon  satisfactory  evi- 
dence on  oath  that  the  inspection  or  production  of  the  ballot 
papers  is  required  for  the  purpose  of  maintaining  a  prosecu- 
tion for  an  offence  in  relation  thereto,  or  for  the  purpose  of 
taking  proceedings  under  the  Municipal  Act  in  contesting 
an  election  or  return.  This  investigation  and  inquiry  is  not 
for  the  purpose  of  maintaining  a  proseculion  for  an  offence 
in  relation  to  the  ballot  papers,  although  such  a  prosecution 
may  result  from  or  follow  the  inquiry.  If  an  examination 
of  the  ballot  papers  is  properly  had,  what  is  found  may  be 
told  upon  this  inquiry. 

It  was  also  strongly  urged  that  the  defendant  the  County 
Judge  should  be  restrained  from  compelling  witnesses  to  an- 
swer questions  that  would  tend  to  criminate  them.  It  was 
stated  in  argument  that  the  County  Judge  holds  that  sec. 
255  of  the  Municipal  Act  applies  to  the  investigation,  and 
that  no  witness  can  be  excused  from  answering,  although  his 
evidence  might  tend  to  criminate  him.  Assuming  this  to  be 
so,  and  that  the  Judge  is  wrong  in  supposing  that  sec.  255 
applies,  that  is  not  a  reason  for  granting  an  injunction  at 
Ihe  instance  of  the  plaintiff.  As  to  that  part  of  the  pro- 
ceedings upon  the  inquiry  the  plaintiff  is  not  affiBcted,  and  is 
in  no  way  interested  except  to  the  extent  of  the  additional 
cost  of  the  inquiry  occasicmed  by  its  being  extended  into  what 
is  unauthorized.  Where  there  is  jurisdiction  to  make  an  in- 
vestigation, there  is  no  authority  for  the  contention  that  this 
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Court  should  watch  every  step,  and  either  prescribe  rules  in 
advance  as  to  the  line  upon  which  the  inquiry  should  proceed, 
or  stop  it  when  something  is  done  contrary  to  law,  although 
the  persons  most  interested  are  not  before  the  Court  com- 
plaining or  objecting.  It  is  not  for  this  Court,  at  this  stage 
and  on  this  motion,  to  say  what  evidence  shall  be  admitted 
or  how  witnesses  shall  be  examined  or  otherwise  dealt  with. 
Witnesses  have  their  rights  as  well  as  counsel,  aud  means  can 
be  taken  for  their  protection  if  their  rights  are  invaded. 

The  objections  raised  are  not  sufficient  to  justify  restrain- 
ing defendants  from  proceeding.  It  is  the  duty  of  the  Court 
to  give  effect  in  the  largest  way  possible  to  the  provision  of 
sec.  324,  which  enactment  was  intended  to  enable  the  council 
to  ascertain  what,  if  anything,  affects  the  good  government 
of  the  city,  and  what,  if  anything,  is  wrong  in  the  conduct 
of  the  public  business  of  the  city,  with  a  view  to  removing 
what  is  evil  and  preventing  a  recurrence  of  it,  and  promoting 
what  is  good. 

Motion  refused.  Costs  in  the  cause  imless  otherwise 
ordered  by  the  trial  Judge. 
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ARNOLD  V.  PEACOCK. 

Sale  of  Goods — Goods  Shipped  Failing  to  Comply  with  Order 
both  as  to  Quality  and  Quantity — Payment  of  Draft  At- 
tached to  Bill  of  Lading  to  Obtain  Inspection — Acceptance  of 
Part  of  Goods  Shipped — Return  of  Part — Recovery  of  Part 
of  Moneys  Paid  on  Draft. 

Appeal  by  plaintiflFs  from  judgment  of  senior  Judge  of 
County  Court  of  York  dismissing  action  brought  to  recover 
one-half  of  the  moneys  paid  on  a  draft  attached  to  a  bill  of 
lading,  being  the  price  of  certain  hides  or  pelts. 

Plaintiffs  ordered  25  dozen  pelts  of  a  certain  grade.  De- 
fendants shipped  50  dozen,  and  made  a  draft  upon  plaintiffs 
for  the  price  of  50,  attaching  draft  to  bill  of  lading.  Plain- 
tiffs, in  order  to  inspect  the  goods,  were  compelled  to  pay  the 
draft  made  for  the  whole  50  dozen.  Plaintiffs  after  inspec- 
tion returned  the  whole  of  the  goods,  but  these  were  refused 
by  defendants,  who  declined  to  receive  the  same  from  the  rail- 
way company. 

The  goods  were  accordingly  returned  to  the  plaintiffs, 
who  accepted  25  dozen,  the  number  originally  ordered,  and 
again  returned  the  other  25  dozen,  the  delivery  of  which  were 
again  refused  by  defendants.  Plaintiffs  then  brought  this 
action  to  recover  one-half  of  the  amount  of  the  draft  originally 
paid  by  them. 

Defendants'  contention  was  that  plaintiffs,  having  taken 
the  bides  back  the  second  time,  had  accepted  them,  also  that 
having  paid  the  money  knowing  that  there  were  50  dozen 
hides  shipped  to  them,  they  could  not  recover  any  part  of  the 
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moneys  paid,  and  that  they  could  not  return  the  goods,  and 
that  their  only  remedy  was  an  action  for  damages  if  goods 
were  not  according  to  order. 

A.  C.  McMaster,  for  plaintiffs. 

J.  M.  Godfrey,  for  defendants. 

On  the  question  of  right  to  refuse  goods,  Benjamin,  7th 
Am.  ed.,  p.  59,  Hart  v.  Mills,  15  M.  &  W.  85,  and  Cunliffe 
V.  Harrison,  6  Ex.  903,  were  referred  to;  and  on  the  right  to 
recover  money  paid  to  obtain  goods,  Wilson  v.  Mason,  38  TJ. 
C.  E.  14. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — ^It  is  very  unfortunate  that  we  have  not 
the  benefit  of  the  reasons  which  led  the  learned  Judge  of  the 
County  Court  to  the  conclusion  that  the  plaintiffs^  action 
failed.  It  may  be  that  he  proceeded  upon  a  view  of  the  law 
that  we  may  think  not  borne  out  by  the  authorities,  or  it  may 
be  that  he  proceeded  upon  the  ground  which  has  been  sug- 
gested by  Mr.  Godfrey  as  the  reason  for  his  judgment.  If 
he  proceeded  upon  the  notion  that  in  the  circumstances  of 
this  case  the  plaintiffs,  because  they  shipped  the  goods  back 
from  Georgetown,  were  answerable  for  their  safety  until  they 
reached  the  premises  of  the  defendants  at  Toronto,  with  aU 
respect,  I  think  he  erred. 

The  plaintiffs  admittedly  had  no  right  to  ship  the  60 
dozen  hides,  25  dozen  only  having  been  ordered,  and  the  whole 
difficulty  has  arisen  in  consequence  of  their  having  done  so. 

Upon  the  receipt  of  the  goods,  the  plaintiffs  appear  to 
have  paid  the  draft,  intending,  if  the  50  dozen  were  "  extras,'^ 
to  take  them  and  make  no  trouble  about  it.  When  they  came 
to  examine  them,  they  were  not  satisfied.  Their  position 
then  was  that  they  had  the  right  to  return  the  whole  50 
dozen,  or  to  take  from  the  whole  quantity  the  25  dozen  which 
they  had  ordered,  at  their  option. 

They  elected  to  return  them,  and  the  defendants  refused 
to  accept  them.  The  plaintiffs  then  endeavoured  to  recall  the 
draft  which  they  had  accepted  for  the  price, of  the  whole  50 
dozen,  and  which  they  had  to  accept  before  they  could  receive 
the  goods,  because  the  draft  accompanied  the  shipping  hill. 

Then  it  is  said  that  because  the  plaintiffs,  after  the  de- 
fendants had  refused  to  receive  the  goods  back  again,  had  the 
^oods  shipped  back  to  Georgetown,  they  then  elected  to  pur- 
chase the  whole  50  dozen  upon  the  terms  upon  which  they 
had  been  sent. 
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I  do  not  think  that  upon  the  evidence  any  such  conclusion 
can  be  reached.  It  is  manifest  that  what  the  plaintiffs  did 
was  that,  finding  the  defendants  would  not  take  back  the 
goods,  and  finding  that  they  had  nothing  for  the  draft,  which 
had  been  charged  to  their  account,  they  directed  the  goods  to 
be  sent  back  in  order  that  they  might  make  their  selection  of 
the  25  dozen  for  which  they  had  paid,  and  leave  the  others 
at  the  disposal  of  the  defendants. 

I  quite  agree  with  Mr.  Godfrey^s  argument  that  if  the 
proper  conclusion  upon  the  evidence  is  that  there  was  then 
an  election  by  the  plaintiffs  to  accept  the  counter-proposal 
or  offer  of  the  50  dozen  by  the  defendants,  the  plaintiifs  would 
have  been  out  of  Court,  but  I  do  not  think  that  is  the  proper 
conclusion  upon  the  evidence. 

Then,  the  goods  having  come  back  again,  they  were,  it 
seems  to  me,  in  the  position  in  which  they  originally  were, 
with  the  right  of  the  plaintiffs  to  take  the  25  dozen  and  leave 
the  rest  at  the  disposal  of  the  defendants.  They  could  not 
make  the  selection  without  having  the  goods  upon  their  pre- 
mises. The  goods  were  sent  there,  and  the  plaintiffs  made 
the  selection,  and,  according  to  the  overwhelming  weight  of 
evidence,  the  very  goods  that  were  received  by  the  defendaints 
were  shipped  back,  after  taking  out  the  25  dozen  for  which 
the  order  had  been  given. 

Now,  if  the  learned  Judge  proceeded  upon  the  notion  that 
it  was  the  duty  of  the  plaintiffs  to  be  answerable  for  the  safety 
of  these  goods  in  transit,  I  think,  with  respect,  that  too  was 
an  entirely  erroneous  view  of  the  law. 

The  plaintiffs  were  not  bound  to  take  the  goods  into  their 
possession.  All  that  they  need  have  done  was  to  have  notified 
the  defendants  that  they  refused  to  accept  them.  They  were 
compelled,  in  the  circumstances  of  the  case,  as  I  have  al- 
ready pointed  out,  to  take  into  their  possession  the  whole,  in 
order  that  they  might  select  from  them  their  25  doezn  ; 
they  then  shipped  the  balance  back  to  Toronto  to  the  defend- 
ants, and  I  think  that  from  the  moment  they  shipped  them 
back  their  responsibility  was  at  an  end. 

Tf  the  learned  Judge  came  to  the  conclusion  that,  upon 
this  evidence,  the  identical  goods  were  not  returned,  then, 
notwithstanding  the  weight  that  must  be  given  to  the  finding 
of  a  Judge  upon  a  question  of  fact,  I  think,  as  I  have  said, 
the  evidence  is  so  overwhelmingly  the  other  way  that  we 
ought  not  to  hesitate  to  reverse  the  finding. 

It  was  a  most  improbable  thing,  if  Pringle  and  the  other 
witnesses  for  the  plaintiffs  are  to  be  believed,  that  by  mistake 
any  hides  could  have  been  sent  other  than  those  that  had  been 
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received  from  the  defendants.  There  were  no  other  hides 
except  a  very  small  quantity  of  the  kind  upon  the  premises, 
according  to  Pringle. 

Then,  that  theory  being  out  of  the  way,  the  only  other 
hypothesis  upon  which  the  finding  of  fact  can  be  right  is, 
tliat  a  deliberate  fraud  was  perpetrated  upon  the  defendants, 
and  that  the  plaintiffs  deliberately  substituted  other  hides  for 
the  hides  they  had  received.  It  seems  to  me  that  it  would 
be  out  of  the  question  to  come  to  the  conclusion  that  anything 
of  that  kind  occurred.  There  is  the  evidence  of  these  three 
witnesses  as  to  the  return  of  the  goods.  Hides  to  the  same 
number  came  back  agaia,  and  the  fair  inference  is  that  those 
were  the  hides  that  were  shipped  by  the  plaintiffs;  and  the 
evidence  of  Stack  and  the  other  butcher  or  dealer,  tends  to 
throw  a  good  deal  of  doubt  upon  the  accuracy  of  the  judg- 
ment of  the  defendants  and  their  witnesses  as  to  their  being 
able  to  identify  the  hides  after  the  lapse  of  time  that  had 
occurred  between  tbe  original  shipment  and  the  final  return 
of  them. 

It  is  satisfactory,  I  think,  coming  to  this  conclusion,  that 
the  result  is  against  those  who  caused  all  the  original  trouble 
and  who  might  have  saved  all  this  litigation  if  they  had 
chosen  to  pay  the  moderate  demand  that  they  should  pay  the 
freight  and  the  charges  upon  the  draft — perhaps  a  few 
dollars. 

We  think  the  appeal  should  be  allowed,  the  judgment  re- 
versed, and  judgment  entered  for  the  appellants  for  $114:, 
with  costs,  and  the  respondents  will  pay  the  costs  of  this 
appe/il. 


T::etzel,  J.  February  29th,  1904. 

CHAMBERS. 

Ee  BEX  EX  BEL.  SNIDEB  v.  BICHABDSOK 

Municipal  Ekdions — Controller  of  City — Summary  Proceed- 
ings in  Nature  of  Quo  Warranto — Application  of — Con- 
struction of  Municipal  Act — Prohibition. 

Application  by  respondent  for  order  prohibiting  the  Judge 
of  the  County  Court  of  York  from  hearing  and  determining 
a  motion  in  the  nature  of  a  quo  warranto  to  set  aside  the  elec- 
tion of  the  respondent  as  a  controller  for  the  city  of  Toronto, 
at  the  municipal  election  held  on  1st  January,  1904,  upon 
the  ground  that  no  jurisdiction  to  try  the  validity  of  the 
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election  is  conferred  upon  the  County  Court  Judge  by  the 
Municipal  Act,  3  Edw  VII.  ch.  19. 

James  Baird,  for  respondent. 

H.  L.  Dra}1;on,  for  relator. 

Teetzel,  J. — ^Whether  the  County  Judge  has  jurisdic- 
tion to  try  the  validity  of  the  election  of  a  controller,  depends, 
I  think,  upon  the  interpretation  to  be  given  to  sec.  219,  sub- 
sec.  1,  sec.  220,  sub-sec.  1,  and  sec.  276  b,  eub-secs.  1  and  3, 
of  the  Municipal  Act.     .     .     . 

As  at  present  constituted,  the  Toronto  controller  is  not 
an  alderman,  and,  although  a  member  of  the  council,  I  think 
it  is  equally  clear  that  he  is  not  a  "  councillor  "  within  the 
meaning  of  sec.  219.  Having  regard  to  the  previous  sections 
of  the  Act,  I  think  this  term  clearly  includes  only  township, 
town,  or  village  councillors. 

It  was  argued  that  controller  would  come  within  the  term 
*'  person  elected  '^  in  sec.  220.  Reference  to  this  section  and 
the  17  following  sections  of  the  Act  shews  that  they  deal  only 
with  the  procedure  of  the  Judge  in  exercising  the  jurisdic- 
tion conferred  upon  him  by  sec.  219,  and  the  expression  ^*  per- 
son elected  "  must  refer  to  one  of  the  persons  the  validity  of 
whose  election  has  been  contested  under  the  authority  of 
sec.  219. 

A  controller  of  Toronto,  therefore,  not  being  either  of  the 
individuals  referred  to  in  sees.  219  and  220,  and  there  being 
no  general  words  in  sec.  219  conferring  jurisdiction  upon 
the  Judge  to  inquire  into  the  validity  of  the  election  of  any 
other  member  of  the  municipal  council  than  those  named,  I 
am  of  opinion  that  the  Legislature  has  failed  to  bring  a  To- 
ronto controller  expressly  within  the  purview  of  sees.  219 
and  220. 

It  was  further  argued  that  sub-sec.  3  is  suflBciently  wide 
to  extend  the  provisions  of  said  two  sections  so  as  to  make 
them  applicable  to  the  election  of  the  controller,  particular 
reference  being  made  to  these  words,  "  The  provisions  of  this 
Act  providing  for  the  nomination  and  election  of  any  mayor, 
including  election  by  acclamation,  and  the  filling  of  any 
vacancy  that  may  occur  in  the  said  office,  shall,  except  as 
otherwise  provided  herein,  mutatis  mutandis,  apply  to.  the 
nomination  and  election  of  controllers.^^ 

The  provisions  of  the  Act  providing  for  the  election  of 
mayor  are  quite  distinct  in  ch^iracter  from  the  provisions  of 
the  Act  providing  for  contesting  the  validity  of  such  an  elec- 
tion, and  the  provisions  for  filling  a  vacancy  are  equally  dis- 
tinct in  character  from  the  provisions  for  creating  a  vacancy. 
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1  think  the  term  "providing  for  the  election,"  etc.,  has  re- 
ference to  the  machinery  of  the  Act  adopted  to  accomplish 
the  election,  and  I  cannot  in  considering  the  language  of  this 
sub-section  find  any  intention  to  impose  upon  the  controller 
the  provisions  of  the  Act  for  the  summary  trial  of  the  validity 
of  his  election. 

While  I  can  see  no  reason  why  the  Legislature  did  not 
make  provision  for  the  trial  in  a  summary  way  of  the  vali- 
dity of  a  controller's  election  in  the  same  manner  as  the  vali- 
dity of  the  mayor's  election,  the  intention  of  the  Legislature 
must  be  ascertained  by  the  language  used.  I  can  only  ac- 
count for  the  absence  of  this  provision  by  an  inadvertence  in 
framing  Toronto's  special  clauses. 

If  the  Legislature  has  not  used  words  sufficiently  compre- 
hensive to  embrace  all  the  rights  or  relief  that  should  have 
been  provided  for,  it  is  not  competent  for  the  Court  to  extend 
them.  In  other  words,  the  Court  must  interpret,  not  legis- 
late. 

The  jurisdiction  of  summary  trial  by  the  County  Judge, 
under  sees.  219  and  220  of  the  Act,  is  limited  to  the  case» 
provided  for  by  the  Municipal  Act  (see  sec.  244  b) ;  and  I 
assume  that  in  cases  not  provided  for  by  the  Act  the  relator 
may  find  a  remedy  under  the  provisions  of  E.  S.  0.  1897 
(in.)  ch.  324.    . 

It  is  a  well  established  rule  of  construction  of  statutes 
that  a  distinct  and  unequivocal  enactment  is  required  for  the 
purpose  of  either  adding  to  or  taking  from  the  jurisdiction 
of  a  Court  of  law.     See  Hardcastle,  3rd  ed.,  133  et  seq. 

I  therefore  direct  that  a  prohibition  order  shall  issue,  but 
it  is  not  a  case  for  costs. 

Brittox,  J.  February  29th,  1904. 

WEEKLY  COURT. 

Re  McClelland  and  village  of  sutton. 

Municipal   Corporations  —  By-law — Application  to   Qtuish — 
Time  for — Registration  of  By-law. 

Application  to  quash  by-law  No.  92  of  the  village  of  Sut- 
ton, being  a  by-law  to  raise  $3,000  to  be  expended  in  erecting 
a  town  hall  in  that  village. 

T.  H.  Lloyd,  for  applicant 

J.  W.  McCuUough,  for  the  village  corporation,  objected 
that  the  application  was  too  late. 
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Britton,  J.— ^Section  396  of  the  Municipal  Act  provides 
that,  except  as  to  such  debentures  as  are  mentioned  in  sec. 
398,  "  every  by-law  passed  by  any  municipality  for  contract- 
ing any  debt  by  the  issue  of  debentures  for  a  longer  term 
than  one  year,'*  shall  be  registered. 

Section  399  provides  that  every  by-law  registered  under 
sec.  396  "shall  be  absolutely  valid  and  binding  upon  the 
municipality  .  .  .  and  the  by-law  shall  not  be  quashed 
or  set  aside  on  any  ground  whatever  unles?  within  three 
months  from  the  registry  thereof  ...  an  application  or 
action  to  quash  is  made  or  begun  and  a  certificate  under  the 
hand  and  seal  of  the  clerk  of  the  Court,  stating  that  such 
action  or  proceeding  has  been  brought  or  application  made, 
has  been  registered  in  said  registry  oflBce  within  the  said 
period  of  three  months.** 

The  by-law  attacked  is  a  by-law  within  the  express  terms 
of  sec.  396.     It  was  registered  pursuant  to  sec.  399. 

No  such  certificate  bs  is  required  by  sec.  399  was  registered 
within  the  time. 

Mr.  Lloyd  contends  that  sec.  399,  being  in  apparent  con- 
flict with  sec.  380,  can  only  refer  to  such  by-laws  as  are  men- 
tioned in  sec.  397,  and  which  do  not  require  to  be  submitted 
to  the  ratepayers. 

This  cannot  be  so.  The  words  of  sec.  399  are  not  am- 
biguous but  positive  as  to  every  by-law  registered  under  sec. 
396,  and  expressly  cover  the  by-law  in  question ;  and  then,  to 
make  it  more  perfectly  sure  that  its  application  shall  extend 
to  all  by-laws  for  contracting  debts  by  the  issue  of  debentures 
for  a  longer  term  than  one  year,  it  mentions  the  time  for 
moving  as  "within  three  months  from  the  registry  thereof, 
or  where  publication  of  the  notice  of  registration  is  required 
hy  sec.  397,  then  after  the  first  publication  of  such  notice." 
This  clearly  covers  a  by-law  which  has  been  submitted  to  the 
electors,  and  one  which  has  not.  Under  the  circumstances 
and  consideripg  that  the  objections  to  the  by-law  were  not  in 
any  sense  trivial,  and  that  they  were  made  in  good  faith,  I 
will  fix  the  costs  which  the  applicant  must  pay  to  the  re- 
spondents at  $25. 

Motion  dismissed  with  costs,  fixed  at  $25. 
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TRIAL. 

TOWXSHIP  OF  FITZKOY  v.  COUNTY  OF  CARLETON". 

Way — Substitute  for  Boundary  Line  'between  Counties — Devia- 
tions— -Declaralion — Mandamus, 

Action  against  the  corporations  of  the  counties  of  Carle- 
ton,  Renfrew,  and  Lanark,  for  a  declaration  and  mandamus 
in  respect  of  a  highway. 

G.  F.  Shepley,  K.C.,  and  R.  V.  Sinclair,  Ottawa,  for 
plaintiffs. 

D.  K  McLean,  K.C.,  for  defendants  the  corporation  of 
Carleton. 

J.  H.  Burritt,  K.C.,  for  defendants  the  corporation  of 
Renfrew. 

J.  A.  Allan,  Perth,  for  defendants  the  corporation  of 
Lanark. 

Palconbridge,  C.J.— 5  find  that  the  road  (which  follows 
as  nearly  as  may  be  the  right  bank  of  the  Madawaska  river) 
from  the  north-west  boundary  line  of  Pakenham  and  Fitzroy 
(being  the  boundary  between  those  townships  and  McNab)  to 
the  side  road  between  the  1st  and  2nd  concessions  of  Fitzroy, 
and  thence  by  way  thereof  back  to  the  said  boundary  line,  is 
a  deviation  only  for  the  purpose  of  getting  a  good  line  of 
road. 

Likewise,  the  departures  to  the  north-west  and  north-east 
from  the  road  which  is  the  boundary  between  Pakenham  and 
Fitzroy,  and  running  up  to  the  said  north-west  boundary  line 
of  Pakenham  and  Fitzroy,  are  deviations  for  the  same  pur- 
pose only. 

These  departures  or  deviations  are  substitutes  for  the  pos- 
sible roads  on  those  respective  boundary  lines,  and  were  made 
for  the  purpose  of  obtaining  a  good  line  of  road  in  view  oF 
the  obstructing  course  of  the  Madawaska  river  and  of  the 
comparatively  enormous  expense  in  the  matter  of  bridge  con- 
struction and  otherwise. 

The  case  seems,  therefore,  to  fall  within  sec.  617  of  tlie 
Act,  and  plaintiffs  are  entitled  to  a  declaration  that  the  road 
in  question  is  to  be  regarded  as  a  boundary  line,  and  that  the 
bridge  known  as  McCuan's  bridge,  or  the  Waba  creek  bridge, 
is  under  the  control  of  all  the  defendants,  and  that  they  are 
liable  for  the  proper  care  and  maintenance  thereof. 
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Plaintiffs  aire  also  entitled  to  a  mandamus  to  compel  de- 
fendants to  appoint  arbitrators  to  ascertain  and  decide  the 
amount  of  their  respective  liability  therefor. 

The  county  of  Carleton  recognizes  its  liability  jointly  with 
its  co-defendants. 

The  counties  of  Renfrew  and  Lanark  will  pay  the  costs 
of  plaintiffs  and  of  the  county  of  Carleton. 


February  29th,  1904. 
divisional  court. 
ONTABIO  WIND  EN^OmE  AXD  PUMP  CO.  v.  LOCKIE. 

Principal  and  Agent — Sale  of  Goods — Fraud  and  Forgery  of 
Agent — Contract  made  by  Agent  with  Purchaser — Goods 
Intrusted  to  Agent — Possession — Conversion. 

Appeal  by  plaintiffs  from  judgment  of  Judge  of  County 
Court  of  Waterloo  dismissing  the  action  with  costs.  The 
action  was  fop  conversion  of  a  windmill. 

The  plaintiffs  were  manufacturers  of  wind-engines  and 
pumps  carrying  on  business  in  Toronto.  The  defendant  was 
a  farmer  in  South  Dumfries,  in  the  county  of  Brant.  One 
McKinley  was  in  the  habit  of  taking  orders  from  persons  de- 
sirous of  obtaining  the  plaintiffs'  machines  and  forwarding 
them  to  the  plaintiffs  to  be  filled.  These  orders  were  taken 
upon  printed  forms  supplied  to  McKinley  for  the  purpose, 
and  on  the  face  of  the  forms  it  was  expressed  that  the  order 
was  to  be  subject  to  plaintiffs'  approval.  McKinley,  having 
become  aware  through  one  J'ones  that  the  defendant  wished 
to  buy  a  windmill,  forged  the  name  of  the  defendant  to  an 
order  directing  the  plaintiffs  to  ship  it  to  the  defendant  at 
A3rr  station,  and  promising  to  give  a  note  for  $75  for  it, 
and  giving  the  defendant's  post  office  address  as  Paris,  which 
was  not  his  proper  address.  By  this  order  the  property  was 
to  belong  to  the  plaintiffs  until  full  payment  should  be  made. 
This  order  he  sent  on  to  the  plaintiffs,  enclosed  in  a  letter  in 
which  he  asked  them  to  send  the  windmill  consigned  to  him- 
self, giving  as  his  reason  that  the  defendant  was  busy  on  his 
farm  and  had  asked  him  to  take  it  for  him.  The  plaintiffs 
accordingly  shipped  it,  addressed  to  McKinley  at  Ayr  station, 
and  enclosed  to  him  the  bill  of  lading,  at  the  same  time  writ- 
ing a  post  card  to  the  defendant  at  Paris  post  office  advising 
him  of  the  shipment.  This  post  card  the  defendant  never 
received.  He  was  informed,  however,  by  McKinley  at  his 
foh.  in.  o.  w.B.  NO.  9^20a 
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proper  poet  office  address  of  the  arrival  of  the  goods,  and  he 
obtained  them  at  the  railway  station  and  drew  them  out  to  his 
farm.  McKinley  then  came  out  and  set  them  up,  and  tlie 
defendant  gave  him  his  note  payable  to  McKinley's  order, 
at  six  months,  with  interest,  for  $65,  the  price  he  had  agreed 
to  give.  McKinley  converted  this  note  to  his  own  use,  but 
forged  the  name  of  the  defendant  to  a  note  for  $75  payable 
in  one  year  to  the  plaintiffs,  and  sent  it  to  the  plaintiffs. 
When  the  defendant's  note  to  McKinley  came  due,  he  paid 
it  at  the  bank  where  McKinley  had  discounted  it.  Through 
the  whole  transaction  the  defendant  believed  that  he  was  deal- 
ing with  McKinley  alone;  that  McKinley  was  the  owner  of 
the  windmill  and  was  selling  it;  and  he  did  not  know  the 
plaintiffs  at  all  in  the  transaction.  In  July,  1902,  the  fact 
that  McEjnley  had  been  committing  other  forgeries,  for 
which  he  was  at  the  time  of  this  action  serving  a  term  in 
penitentiary,  having  come  to  light,  inquiries  were  made  by 
plaintiffs  of  defendant,  when  the  facts  above  set  forth  were 
disclosed,  but  not  until  after  defendant  had  paid  the  note 
he  had  given  to  McKinley.  Plaintiffs  then  demanded  the 
windmill  from  defendant,  as  he  refused  to  pay  the  price  to 
them.  Upon  these  facts  the  Judge  below,  having  tried  the 
case  without  a  jury,  gave  judgment  for  defendant  with  costa, 
and  plaintiffs  appealed. 

W.  D.  Card,  Gait,  and  J.  H.  Spence,  for  plaintiffs. 

E.  E.  A.  DuVemet,  for  defendant. 

The  judgment  of  the  Court  (Palconbridge,  C.J., 
Street,  J.,  Tteezel,  J.)  was  delivered  by 

Street,  J. — There  was  never  any  contract  between  plain-, 
tiffs  and  the  defendant  for  the  sale  of  the  windmill.  Plain- 
tiffs thought  there  was,  being  deceived  by  the  forged  order ; 
defendant  never  thought  there  was,  because  he  dealt  only  with 
McKinley ;  and  McKinley  did  not  contract  with  defendant  as 
agent  for  plaintiffs. 

McKinley  never  had  any  title  to  the  windmill,  and  there-' 
fore  at  common  law  he  could  pass  none  to  defendant.  There 
is  therefore  at  common  law  no  defence  to  this  action.  De- 
fendant, however,  contends  that  under  the  provisions  of  R. 
S.  0.  ch.  150,  intituled  "an  Act  respecting  contracts  relating 
to  goods  intrusted  to  agents,'^  he  obtained  a  good  title  to  the 
windmill  by  reason  of  his  having,  as  he  alleges,  purchased  it 
from  and  paid  for  it  to  an  agent  intrusted  with  the  possession 
of  it  within  the  paeaning  of  that  Act. 
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The  second  section  of  tliat  Act  provides  that  "  any  agent 
intrusted  with  the  possession  of  goods  .  .  .  shall  be  de- 
creed the  owner  thereof  •  .  .  to  make  a  sale  or  contract 
as  in  sec.  5  mentioned/' 

Section  6  provides  that  "  any  person  may  contract  for  the 
purchase  of  goods  with  any  agent  intrusted  with  the  posses- 
sion thereof,  or  to  whom  the  same  may  be  consigned,  and  may 
receive  and  pay  for  the  same  to  such  agent;  and  such  contract 
and  payment  shall  be  binding  upon  the  owner  of  the  goods, 
notwithstanding  the  purchaser  has  notice  that  he  is  contract- 
ing only  with  an  agent/' 

The  3rd  section  provides  that  ^*  every  agent  in  possession 
of  goods  ...  as  aforesaid  shall  for  the  purposes  of  this 
Act  be  taken  to  have  been  intrusted  therewith  by  the  owner, 
unless  the  contrary  is  shewn  by  evidence.*' 

The  question  is  whether  McKinley  was  an  agent  intrusted 
with  the  possession  of  the  windmill  within  the  meaning  of 
these  sections. 

He  never  was  an  agent  whose  business  it  was  to  sell  plain- 
tiffs' engines;  his  occupation  was  confined  to  taking  orders 
and  forwarding  them  to  plaintiffs  for  confirmation.  This  is 
not  sufficient  to  bring  him  within  the  description  of  the  agent 
referred  to  in  the  Act.  The  only  agents  intended  by  the  Act 
are  that  particular  class  of  mercantile  agents  who  receive 
goods  for  the  purpose  of  sale.  This  was  held  as  long  ago  as 
1831  under  the  corresponding  provisions  contained  in  the 
Imperial  Act  6  Geo.  IV.  ch.  94,  sec.  4,  in  Monk  v.  Whitten- 
bury,  2  B.  &  Ad.  484,  which  has  never  been  doubted.  See 
also  Cole  v.  North  Western  Bank,  L.  R  10  C.  P.  658,  at  370 
et  seq. ;  Biggs  v.  Evans,  ri894]  1  Q.  B.  88 ;  Mosheer  v.  Keenan, 
31  0.  E.  668;  Farquharson  v.  King,  [1902]  A.  C.  325. 

l^or,  I  think,  could  it  be  held  under  the  authorities  that 
McKinley  was  intrusted  with  the  possession  of  the  property 
in  question  as  agent  for  plaintiffs.  The  circumstances  under 
which  he  obtained  possession  of  the  windmill  and  afterwards 
converted  it  to  his  own  use,  are  such  as  to  make  him  guilty  of 
stealing,  under  sec.  305  of  the  Criminal  Code — see  also  Eeg. 
V.  Russell,  17  Cox  C.  C.  634 — and  are  quite  inconsistent  with 
the  theory  that  plaintiffs  intrusted  it  to  him  as  their  agent 

In  my  opinion,  therefore,  the  appeal  should  be  allowed 
with  costs,  and  the  judgment  of  the  Court  below  should  be  set 
aside,  and  judgment  should  be  entered  in  the  Court  below  in 
favour  of  plaintiffs  for  $76  and  the  costs  of  the  action. 
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Cartwright,  Master.  March  1st,  1904. 

chambers. 

LAWEIE  V.  MAXWELL. 

Defamation — Discovery — Examination  of  Plaintiff — QueHiong 
as  to  Inform^ion  Oivm  by  Persons  to  whom  Slanderous 
Words  UHered. 

Motion  by  defendant  to  compel  plaintiff  to  attend  for  re- 
examination and  answer  certain  questions. 

S.  B.  Woods,  for  defendant 

J.  W.  MeCuUough,  for  plaintiff. 

The  Master. — The  facts  are  stated  sufficiently  in  the 
report  of  a  previous  motion  in  the  case,  ante  38. 

In  the  statement  of  claim  the  alleged  slanders  were  said 
to  have  been  uttered  in  presence  of  plaintiff's  wife  and  son 
and  of  one  George  Little  "  and  others.'' 

Since  then  plaintiff  has  discovered  some  of  these  others. 

These  he  named  on  his  examination  for  discovery.  He 
was  then  asked :  "  Have  you  been  told  by  these  witnesses  what 
was  said  to  them  by  Maxwell  ?  "     Ans. — "  Yes,  they  told  me.*' 

"Did  your  wife  tell  you  what  Maxwell  said  to  her?' 
A.— "Yes.' 

"  And  what  did  she  tell  you? " 

This  and  similar  questions  as  to  what  "  the  otliers  "  said 
to  the  plaintiff,  on  advice  of  counsel,  were  not  answered. 

It  is  argued  that  defendant  is  entitled  to  have  these  ques- 
tions answered  because  of  the  language  of  paragraph  3  of  the 
statement  of  claim,  which  was  objected  to  on  the  previous 
motion  already  referred  to. 

The  present  motion  is,  therefore,  in  effect,  an  attempt  to 
obtain  a  reversal  of  that  decision,  which  cannot  be  done.  I 
adhere  to  that  decision.  I  still  think  that  the  succeeding 
paragraphs  defined  what  was  meant  by  "  circulating  stories," 
and  that  the  evidence  at  the  trial  will  necessarily  be  confined 
to  them.  The  defendant  has  been  given  all  the  particulars 
to  which  he  is  entitled  (see  Thornton  v.  Capstock,  9  P.  R. 
535).  To  allow  him  to  press  the  questions  he  asked  would 
be  to  permit  him  to  see  the  plaintiff's  brief  and  have  a  re- 
hearsal of  the  plaintiff's  evidence.  Cases  such  as  Ashley  v. 
Taylor,  38  L.  T.  44,  are  on  a  different  state  of  facts,  as  ap- 
pears on  looking  at  the  reports. 
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If  the  statement  of  claim  in  a  case  of  slander  does  not 
give  the  necessary  particulars,  they  will  be  ordered  to  be  given, 
and  with  these  defendant  must  be  satisfied. 

Until  defendant  can  find  a  case  in  which  such  questions 
were  ordered  to  be  answered,  I  must  decline  to  make  such  an 
order. 

Motion  dismissed  with  costs  to  plaintiff  in  any  event. 

(AflGbrmed  by  Meredith,  C.J.,  8th  March,  1904,  upon 
plaintiff  conceding  that  paragraph  3  of  the  statement  of  claim 
is  introductory  only,  and  undertaking  to  be  so  confined  at  the 
trial.) 


March  1st,  1904. 
C.A. 

WAEBEN  V.  MacKAY. 

Ships — Charier — Voyage — Damages  for  Short  Cargo — Demur- 
rage ' —  Delay  and  Detention  —  Counterclaim  —  Inferior 
Cargo. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  2  0.  W. 
R.  537,  dismissing  action. 

A.  M.  Lewis,  Hamilton,  for  plaintiffs. 
J.  W.  l^esbitt,  K.C.,  and  J.  G.  Gauld,  Hamilton,  for  de- 
fendants. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  Maclaren,  J  J.  a.)  dismissed  the  appeal  with  costs. 


Cartwright,  Master.  March  2nd, '1904. 

chambers. 

HALLIDAY  v.  ARMSTRONG. 

Venu^ — Motion  to  Change— Balance  of  Convenience — Expense 
— Witness. 

Motion  by  defendant  to  change  venue  from  Walkerton 
to  London. 

C.  A.  Moss,  for  defendant. 

P.  C.  Cooke,  for  plaintiff. 

The  Master. — ^The  change  will  give  an  earlier  trial  by 
nearly  two  weeks.  The  substantial  issue  is  whether  the  notes 
sued  on  were  given  for  the  accommodation  of  the  makers, 
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or  were  an  purchase  by  plaintiff  of  a  share  in  the  business, 
which  shortly  afterwards  failed. 

The  evidence  on  this  latter  point  must  be  at  London^  and 
the  defendant  shews  an  undeniable  balance  of  convenience, 
as  he  alleges  that  many  of  the  servants  of  the  defunct  partner- 
ship will  be  necessary  to  prove  that  plaintiff  acted  ajs  a  partner. 

The  present  case  seems  to  come  within  the  judgment  of 
Osier,  J.A.,  in  McDonald  v.  Park,  2  0.  W.  E.  972.  It  is 
of  little  use  to  be  occupied  with  conflicting  affidavits.  They 
can  only  be  of  any  assistance  when  tested  by  the  plain  facU 
and  the  issues  on  the  pleadings. 

The  order  will  be  made;  costs  in  the  cause.  Any  iextra 
costs  to  be  to  plaintiff  in  any  event. 

In  Odgers  on  Pleading,  5th  ed.,  p.  67,  it  is  said  that  '^  in 
every  action  the  place  of  trial  is  now  fixed  by  the  Master. 
.  .  .  It  will  be  determined  as  a  rule  by  considerations  of 
economy  and  convenience.  The  Master  will  fix  it  in  the 
place  which  he  deems  least  expensive  and  most  convenient  for 
both  parties  and  the  majority  of  witnesses  on  both  sides.*' 

If  these  are  here  the  correct  principles,  there  can  be  little 
doubt  that  in  the  present  case  the  venue  should  be  at  London. 

(Affirmed  by  Meredith,  C.J.,  8th  March,  1904.) 


Boyd,  C.  March  2nd,  1904. 

chambers. 

Re  BBTHUNE. 

Will — Constrnction — Gift  to  Widow — Estate — Usufruct — 'Life 

Estate. 

Motion  by  Ann  Bethune,  the  widow  of  John  Bethune, 
deceased,  for  an  order  imder  Rule  938  declaring  what  benefit 
takes  under  his  will,  the  material  parts  of  which  were  as  fol- 
lows : — 

"1.  I  do  hereby  give  ...  to  my  dear  wife  Ann 
Bethune  all  my  real  and  personal  property  for  her  use  dur- 
ing her  lifetime. 

^*  2.  And  at  her  death  ...  my  executors  will  sell  or 
dispose  of  the  real  and  personal  property  .  .  .  within 
three  months  after  her  decease. 

"  3.  And  they  .  .  .  will  give  one-half  of  the  proceeds 
to  my  cousin  Alexander  Bethune  .  .  .  with  instructions 
that  he  is  to  divide  same  between  the  most  needy  of  his 
father^s  and  two  uncles*  families     .     .     . 
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"  4.  My  dear  wife  to  make  her  will  during  her  lifetime 
instructing  my  executors  who  she  wishes  to  give  her  half  to 
among  her  relationfl/' 

W.  E.  Middleton,  for  applicant. 

L.  C.  Baymond,  Welland,  for  executors. 

Boyd,  C. — I  think  the  effect  of  the  Ist  and  4th  clauses 
of  the  will  is  to  give  a  life  estate  in  the  whole  property  to  the 
testator's  wife,  with  the  right  to  possess  and  enjoy  one-half 
of  it  in  specie,  so  that  she  may  consume  the  money  instead 
of  investing  it,  and  use  and  enjoy  the  furniture  and  house 
a£  she  pleases.  In  other  words,  she  is  practically  owner  of 
one  moiety,  and  has  a  life  enjoyment  of  the  other  moiety. 
I  find  nothing  exactly  in  point,  but  the  following  cases  have 
induced  this  conclusion:  Be  Thomson's  Estate,  14  Ch.  D. 
264;  Ee  David's  Trusts,  Johns  495;  and  HoUoway  v.  Clark- 
son,  2  Hare  421. 

Costs  out  of  estate. 


Meredith,  C.J.  March  2nd,  1904. 

TRIAL. 

HOLLAND  V.  TOWNSHIP  OF  YORK. 

Way — Nofu-repair — Injury  to  Traveller — Duty  to  Repair — 
Assumption  by  Municipal  Corporation — By-law — Expendi- 
ture of  Public  Money — Statute  Labour — Obstruction  by 
Wrongdoer — Lia!bility  of  Corporation — Remedy  over. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  owing  to  highway  being  out  of  repair. 

G.  R.  Geary,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  and  J.  Kyles,  for  defendants. 

A.  G.  F.  Lawrence,  for  third  parties. 

Meredith,  C.J. — ^The  highway  was  under  the  jurisdiction 
of  defendant  corporation;  it  was  proved  that  it  was  out  of 
repair  and  dangerous  to  travellers,  and  that  plaintiff  received 
his  injuries  owing  to  that  want  of  repair;  but  it  was  con- 
tended by  defendants  that  the  highway  was  not  one  which 
defendants  were  bound  to  keep  in  repair.  The  highway  was 
not  an  original  allowance  for  road,  but  came  into  existence 
either  by  dedication  by  a  private  person  before  the  filing  on 
22nd  February,  1882,  of  a  plan  of  a  subdivision  of  part  of 
lot  4  in  the  6tii  concession  west  of  Tonge  street  in  the  town- 
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ship  of  York,  on  which  the  highway  was  laid  down  by  the 
name  of  Dennison  avenue,  or  by  the  filing  of  the  plan  fol- 
lowed by  the  sale  of  lots  fronting  on  that  street 

The  highway,  being  one  laid  out  by  a  private  person,  came 
within  the  exception  mentioned  in  sec.  607  of  the  Municipal 
Act,  R.  S.  0.  ch.  223  (3  Edw.  VII.  ch.  19,  sec.  607),  and 
there  was  no  duty  cast  upon  defendants  to  keep  it  in  repair 
unless  or  until  it  had  been  ^'established  by  by-law  of  the 
corporation  or  otherwise  assumed  for  public  user  by  such 
corporation.^^  The  highway  had  been  used  as  such  for  many 
years,  and  there  was  evidence  that  a  sidewalk  had  been  built 
upon  one  side  of  that  part  of  it  upon  which  the  accident  hap- 
pened,' which  sidewalk  was  built  by  defendants  and  paid  for 
under  an  appropriation  made  by  by-law  of  defendants.  .  .  . 
This  was  sufficient  to  establish  that  the  highway  had  been 
assumed  for  public  user  by  defendants  wifhin  the  meaning 
of  sec.  607.  It  supplied  what  was  wanting  in  Hubert  v. 
Township  of  Yarmouth,  18  0.  R.  458,  and  was  a  corporate 
act,  clear  and  unequivocal,  and  such  as  clearly  and  unequivoc- 
ally indicated  the  intention  of  defendants  to  assume  the 
road.  .  .  .  Rex  v.  Leake,  5  B.  &  Ad.  469,  and  Rex  v. 
French,  41  L.  T.  N.  S.  63,  67-68,  referred  to. 

The  provision  as  to  statute  labour  contained  in  sec.  598 
was  relied  on  by  defendants  in  support  of  their  contention 
that  proof  of  a  single  act  such  as  the  laying  of  a  sidewalk  is 
not  sufficient  to  justify  a  finding  that  the  highway  on  which 
it  is  laid  has  been  assumed  for  public  user  by  the  corpora- 
tion. .  .  .  That  provision  has  no  bearing  on  the  ques- 
tion. The  purpose  of  sec.  598  is  to  declare  that  certain 
classes  of  roads  are  public  highways,  and  one  of  tfiese  classes 
is  roads  "whereon  the  statute  labour  has  been  usually  per- 
formed." Proof  that  statute  labour  has  been  usually  per- 
formed establishes  that  the  road  is  a  public  highway,  and  that 
too  as  against  the  owner  of  the  land  upon  which  it  exists, 
while,  on  the  other  hand,  the  purpose  of  sec.  607  is  to  relieve 
the  municipality  from  liabili^  to  repair  an  actual  highway 
for  the  repair  of  which  it  would  otherwise  be  liable,  where 
the  highway  has  been  laid  out  by  a  private  person,  unless  the 
corporation  has  established  it  by  by-law  or  otherwise  assumed 
it  for  public  user.     .     .     . 

Although  the  materials  which  caused  plaintiflPs  injuries 
were  placed  upon  the  highway  by  a  wrongdoer,  defendants  are 
liable.  The  highway  was,  apart  from  the  effect  of  the  ma- 
terials being  placed  upon  it,  and  had  been  for  a  long  time, 
in  a  very  bad  state  of  repair,  so  covered  with  water  at  cer- 
tain seasons  of  the  year  that  it  was  impossible  for  a  pedes- 
trian to  pa5s  from  one  side   to   the   other   without   wading 
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through  mud  and  water,  and  defendants  ought  to  have  antici- 
pated that  some  such  means  of  passing  from  one  side  to  the 
other  as  was  adopted  by  the  third  parties  would  probably  be 
used.  The  accident  to  plaintiff  happened  on  25th  February, 
1903,  and  was  caused  by  cinders  which  the  third  parties  had 
spread  upon  the  road  in  order  to  afford  a  passage  across  it, 
and  they  had  been  put  there  about  a  week  before  the  accident. 
Defendants  were  negligent  in  the  performance  of  their  statu- 
tory duty  to  keep  the  highway  in  repair,  and  plaintiff  is  en- 
titled to  recover. 

Damages  assessed  at  $250,  and  judgment  for  plaintiff 
against  defendants  for  that  sum  with  costs.  Judgment  for 
defendants  over  against  third  parties  for  the  amount  of  dam- 
ages and  plaintiff^s  costs  together  with  defendants'  costs  of 
defence  and  of  the  third  party  proceedings. 


March  3rd,  1904. 
divisional  court. 

BUBDETT  V.  FADEK. 

Injunction  —  Attempt  to  Restrain  Defendant  from  Dispos- 
ing of  Property — Status  of  Plaintiff — -Verdict  for  Darnages 
— Judgment  not  Entered, 

Appeal  by  plaintiff  from  order  of  Boyd,  C,  2  0.  W.  B. 
942,  6  0.  L.  B.  532,  refusing  to  continue  an  interim  injunc- 
tion restraining  defendant  from  disposing  of  certain  com- 
pany shares  so  as  to  defeat  plaintiffs  claim  against  defendant. 
Plaintiff  had  recovered  a  verdict  against  defendant  for  $700 
for  libel,  but  the  entry  of  judgment  thereon  had  been  stayed,, 
and  a  motion  to  set  aside  the  verdict  was  pending. 

D.  OTonnell,  Peterborough,  for  plaintiff. 

B.  D.  Gunn,  K.C.,  for  defendant. 

The  CJourt  (Meredith,  C.J.,  Maclaren,  J.A.,  Mac- 
Mahon,  J.)  dismissed  the  appeal  with  costs  and  also  dis^ 
missed  the  defendant's  motion  to  set  aside  the  verdict,  which 
motion  was  argued  with  plaintifPs  appeal. 
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3oYD,  C.  March  4th,  1904. 

CHAMBERS. 

BYCKMAN  V.  TORONTO  TYPE  FOUNDEY  CO. 

Fleading  —  Amended  Defence  and  Counterclaim  —  Leave  to 
Deliver  —  Company  —  Lien  —  Solicitor  —  Adding  Pariy 
— Pleading  over. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  267,  allowing  defendant  company  to  deliver  an  amended 
statement  of  defence  and  counterclaim  and  to  add  one  Kirk- 
patrick  as  a  defendant  to  the  counterclaim. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 

J.  B.  Holden,  for  defendants. 

Boyd,  C,  varied  the  order  by  directing  that  the  trial  of 
the  action  should  not  be  delayed  by  the  added  counterclaim 
and  new  defendant,  but  that  the  action  should  proceed  to 
trial  at  once  and  the  counterclaim  be  tried  separately  after- 
i^rards.    Costs  in  the  cause. 


March  4th,  190^. 

divisional  court. 

Re  DONALDSON,  GIBSON  v.  DONALDSON. 

Executors  and  Administrators — Charging  Administratrix  with 
Loss  to  Estate  —  Contract  for  Sale  of  Land  — -  Reasoruible 
Price — Statute  of  Frauds— KJhatteU. 

Appeal  by  defendant  Henrietta  Donaldson,  administratrix 
•of  the  estate  of  Charles  Donaldson,  from  order  of  Falcon- 
BRiDGE,  C.J.  (2  0.  W.  R.  810),  dismissing  an  appeal  by 
defendant  from  report  of  local  Master  at  St.  Catharines,  in 
an  administration  proceeding,  charging  defendant  with  $l,02o 
on  the  ground  of  wilful  neglect  and  default  in  the  sale  of 
80  acres  of  land  to  Arthur  Traver,  her  nephew  and  a  minor. 
'The  defendant  had  offered  the  land  for  sale  by  auction  subject 
to  a  reserved  bid  of  $4,000,  and  the  sale  proved  abortive.  Her 
nephew  then  offered  her  $3,900,  and  she  made  a  bargain  with 
Jiim  at  that  price,  as  found  by  the  Master,  but  not  in  writing. 
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and  she  afterwards  carried  it  out  when  he  became  of  age, 
although  he  had,  to  her  knowledge,  in  the  meantime  resold  a 
portion  of  the  property  for  $1,900  and  entered  into  an  agree- 
ment for  the  sale  of  another  pari  on  credit  for  $1,850  and 
5till  had  25  acres  left. 

W.  H.  Blake,  K.C.,  for  appellant,  contended  that  she  was 
bound  in  honour  to  stick  to  her  bargain,  although  she  might 
have  escaped  from  it  by  pleading  the  Statute  of  Frauds,,  and 
should  not  be  charged  with  the  possible  profit  which  her 
nephew  might  make,  the  sale  to  him  being  at  a  reasonable 
price. 

I.  F.  Hellmuth,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C.,  Ferguson.  J., 
Teetzel,  J.)  was  delivered  by 

Boyd,  C. — TThere  are  some  salient  facts  which  are  to  be 
weighed  on  this  appeal: — 

1.  The  land  in  question,  80  acres,  was  properly  adver- 
tised for  the  purpose  of  having  it  sold  by  auction,  and  a  re- 
served bid  fixed  at  $4,000 ;  it  was  put  up  at  the  time  and  place 
appointed,  St.  Catharines,  20th  October,  1900,  and  the  highest 
bid  being  $3,100  or  $3,200,  the  property  was  withdrawn. 

2.  The  property  was  under  mortgage  to  the  extent  of 
$3,900  (at  least);  the  money  was  overdue;  the  mortgagees 
pressing  and  insisting  that  it  should  be  sold  in  October.  The 
plaintiflPs  husband  explains  the  abortive  sale  from  the  people 
saying  that  it  was  mortgaged  for  all  it  was  worth — -though  he 
thinks  they  were  ignorant  of  the  amount  of  the  mortgage. 

3.  About  the  end  of  October,  1900,  the  80  acres  were  sold 
to  A.  Traver,  by  the  administratrix,  through  the  medium  of 
her  solicitor,  for  $3,900 — though  the  transaction  was  not  car- 
ried out  and  money  paid  till  the  beginning  of  the  next  year 
(1901).  All  this  purchase  money  was  paid  to  the  mortga- 
gees. 

4.  Three  months  after  Traver  had  made  the  bargain  to 
buy  for  $3,900,  he  effected  a  sale  of  part  of  the  property, 
about  30  acres,  to  one  Singer,  for  $1,850.  This  30  acres 
formed  a  strip  going  to  the  lake  shore,  and  to  bring  about 
this  result  Traver  made  an  exchange  with  his  mother  of 
2  2-10  acres  of  his  80  for  the  like  quantity  of  land  which  she 
owned  abutting  on  the  water  in  continuity  with  27  2-10  of 
the  80 — the  whole  strip  being  meant  to  be  used  by  Singer  as 
a  rifle-range. 
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5.  Within  a  week  of  this  time  Traver  sold  the  south-east 
25  acres  of  the  lot  to  one  Coleman  for  $1,900  by  agreement 
on  the  instalment  plan  for  11  years.  Coleman  paid  $1.75 
down  and  $50  after  that,  and  he  has  been  unable  to  pay  more. 
The  remaining  land,  25  aeres,  is  still  in  Traver's  hands,  un- 
sold. 

The  foregoing  are  undisputed  facts. 

The  Master  has  not  found  fault  with  what  was  done  down 
to  the  abortive  sale.  His  judgment  is:  "Up  to  this, time- 
she  seems  to  have  done  all  that  was  required.^'  But  he  has 
concluded  from  the  prices  secured  by  Traver  that  the  admin- 
istratrix was  guilty  of  wilful  neglect  and  default  in  not  get- 
ting a  better  price. 

If  the  evidence  of  value  is  taken  apart,  the  great  prepon- 
derance puts  it  at  or  perhaps  under  $50  an  acre.  ...  On 
this  evidence  of  value  the  land  was  fairly  well  sold  at  $3,900. 
Too  much  stress  has  been  laid  on  the  price  paid  by  Singer. 
His  purchase  was  exceptional,  and  had  it  not  been  to  secure 
a  rifle-range,  he  would  not  have  touched  the  place.  To  make 
it  a  rifle-range  depended  on  getting  an  exchange  of  land  witli 
Mrs.  Traver.  This  her  son  could  do,  and  did.  But  had  the 
administratrix  cast  off  the  transaction  with  her  nephew  Tra- 
ver, it  is  certain  that  she  could  not  have  made  the  needful 
exchange  with  the  nephew^s  mother. 

Again,  the  Coleman  sale  does  not  appear  satisfactory. 
It  is  said  in  the  evidence  that  he  has  purchased  several  places 
and  been  unable  to  pay,  and  the  chance  of  his  paying  depends 
on  the  success  he  has  in  cultivating  the  land,  which  is  notori- 
ously one  of  the  most  exhausted  soils  in  the  neighbourhood. 
Besides,  his  payments  cover  a  period  of  time,  and  the  adminis- 
tratrix, pressed  by  mortgagees,  must  sell  for  cash  or  its^ 
equivalent. 

Altogether.  I  think  that  too  severe  a  measure  of  equity 
has  l)oeii  applied  to  the  dealings  of  this  administratrix,  and 
my  judgment  is  to  absolve  her  from  the  charge  of  negligence 

As  to  the  other  points  argued,  the  charge  of  $25  for  odd& 
and  ends  should  not  be  disturbed,  as  it  was  agreed  to  by  all 
parties. 

The  disposition  of  costs  as  between  plaintiff  and  defend- 
ant should  be  in  equal  shares,  half  and  half  each.  In  these 
and  other  details  the  report  should  be  amended  to  accord  with 
this  judgment. 

Appeal  allowed  with  costs. 
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March  4th,,  1904. 

C.A. 

BEX  V.  SHAXD. 

Criminal  Law — Resisting  Lawful  Seizure  of  Chattels — *Recap- 
tion  by  Owner — Criminal  Code,  sec.  IJfJf  (2)  (6). 

Case  reserved  by  the  Chairman  of  General  Sessions  of  the 
Peace  for  the  county  of  Grey. 

On  the  9th  December,  1903,  the  prisoner  was  brought  uj) 
for  trial  before  the  Sessions  upon  an  indictment  for  "that 
at  the  township  of  Proton,  in  the  county  of  Grey,  on  or  about 
the  19th  September,  1903,  Warden  Shand  did  resist  or  wil- 
fully obstruct  George  Sharpe  in  the  lawful  execution  of  a 
warrant  issued  by  the  Sawyer-Massey  Company  of  the  city  of 
Hamilton  to  seize  a  certain  chattel,  to  wit,  a  separator,  a  liorse 
power,  and  other  chattels,  the  property  of  the  said  Sawyer- 
Massey  Company,  then  in  possession  of  the  said  Warden 
Shand.^' 

The  prisoner's  counsel  objected  to  the  indictment  and 
moved  to  quash  it,  on  the  ground  that  it  did  not  allege  that 
the  seizure  made  by  Sharpe  was  a  lawful  seizure,  and  the 
Judge  allowed  it  to  be  amended  by  substituting  for  the  wordr 
in  italics  the  words  "  to  make  a  lawful  seizure  of  chattels.'^ 

The  prisoner  was  tried  at  the  sessions  and  was  convicted 
of  the  offence  charged,  but  judgment  on  the  conviction  was 
postponed  until  the  following  questions  reserved  should  hs 
decided : — 

1.  Did  the  indictment  as  originally  framed  sufficiently 
state  an  offence  against  sec.  144,  sub-sec.  2  (b),  of  the  Crim- 
inal Code? 

2.  If  the  indictment  as  originally  framed  was  defective, 
had  the  Court  power  to  authorize  the  same  to  be  amended  as 
it  was  amended? 

3.  Was  there  any  evidence  to  convict  the  prisoner  of  an 
offence  against  sec.  144,  sub-sec.  2  (b),  of  the  Criminal  Code? 

4.  Was  the  seizure  made  by  the  said  George  Sharpe  a  law- 
ful seizure  within  the  meaning  of  sec.  144,  sub-sec.  2  (b),  of 
the  Criminal  Code? 

W.  H.  Wright,  Owen  Sound,  for  the  prisoner. 
J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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ISk  faAgmeat  of  t&e^  Court  (Moss,  C. J.O.^  Obler,  Mac- 

LENNAN,  Garrovv,  Maclaren,  JJJl.)  was  delivered  by 

Osiusi^  J.A. — The  facts  disclosed  by  the  evidence,  so  far 
as  material  to  Watftted,  are  that  the  Sawyer-Massey  Company 
mentioned  in  the  »4ictmerit  sold  the  chattels  mentioned 
therein  to  the  prisoner  upoik  the  terms  of  a  written  agreement 
produced  and  proved  at  the  tmL  The  prisoner  received  pos- 
session, but  the  property  in  the  chftH^  was  to  remain  in  the 
vendors  until  payment  of  the  price,  ilnother  term  of  the 
agreement  was  that,  in  the  event  of  non-p»yaB«ut,  the  ven- 
dors should  have  the  right  to  resume  possession  of  sad  to  sell 
and  dispose  of  the  chattels.  Default  having  been  made,  in 
payment,  the  vendors,  assuming  to  act  under  the  agreement^ 
gave  to  one  Bailey  a  written  instrument  imder  the  seal  of  the 
company  authorizing  him  to  take  possession  of  and  to  sell  the 
chattels.  Possession  was  demanded,  but  the  prisoner  re- 
fused to  give  them  up.  Bailey  then  struck  his  name  out  of 
the  instrument,  and  inserted  in  lieu  thereof  that  of  George 
Sharpe,  who  went  to  the  prisoner's  farm,  accompanied  by 
Bailey  and  two  constables  armed  with  pistols,  and  finally, 
after  some  obstruction  and  resistance  and  a  display  of  wea- 
pons on  both  sides,  the  chattels,  which  were  then  in  actual 
use  by  the  prisoner  in  threshing  his  grain,  were  forcibly  taken 
out  of  his  possession  and  carried  away. 

The  prisoner  was  arrested  at  the  same  time,  handcuffed, 
and  carried  off  to  gaol. 

He  was  indicted  under  the  supposed  authorit}"  of  sec.  144 
(2)  (b)  of  the  Criminal  Code.  This  section  enacts:  "  Every 
one  is  guilty  of  an  indictable  offence  and  liable  to  10  years ^ 
imprisonment  who  resists  or  wilfully  obstructs  any  public 
officer  in  the  execution  of  his  duty  or  any  person  acting  in 
aid  of  such  officer.  2.  Every  one  is  guilty  of  an  offence  and 
liable  on  indictment  to  two  years'  imprisonment,  and,  on  con- 
viction before  two  justices  of  the  peace,  to  six  months'  im- 
prisonment with  hard  labour,  who  resists  or  wilfully  ob- 
structs:— (a)  any  peace  officer  in  the  execution  of  his  duty 
f)r  any  person  acting  in  aid  of  such  officer;  (b)  any  person 
in  the  lawful  execution  of  any  process  against  lands  or  goods 
or  in  making  any  lawful  distress  or  seizure." 

It  is  unnecessary  to  consider  the  second  question  sub- 
mitted, viz.,  whether  the  indictment  was  properly  amended, 
though  we  express  no  approval  of  the  course  adopted,  as  we 
are  all  of  opinion  that  neither  as  originally  framed  nor  as 
amended  does  it  disclose  any  offence  within  sec.  144  (2)  (b).  ' 
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The  case  turns  upon  the  proper  meaning  of  the  words  in. 
the  last  clause  of  the  section,  "  lawful  distress  or  seizure.*'^ 
It  is  needless  to  say  that  the  written  authority  to  the  agent 
of  the  owner  of  the  goods  to  resume  possession  of  them  is  not 
process  against  goods.  Nor  is  it  a  distress  warrant  issuedl 
by  any  common  law  or  statutory  authority. 

The  section  is  the  last  of  a  group  of  clauses  under  the- 
title  "  Oifencea  against  the  administration  of  law  and  justice.' 
This  title  or  heading  would  not  control  the  meaning  of  plain, 
language  in  any  of  the  sections  which  immediately  follow  it^ 
but  it  may  properly  be  looked  at  in  order  to  determine  the 
sense  of  any  doubtful  expression  in  a  clause  ranged  under 
the  title:  Hamersmith  R.  W.  Co.  v.  Brand,  L.  R.  4  H.  L. 
203,  277;  The  Queen  v.  Local  Government  Board,  10  Q.  B.  D. 
309,  321;  Union  S.  S.  Co.  v.  Melbourne,  9  App.  Cas.  365,. 
369. 

All  the  antecedent  provisions  of  the  section  deal  witli 
cases  of  interference  with  or  obstruction  of  legal  authority, 
whether  exercised  by  public  oflSeers,  peace  oflScers  under  pro- 
cess against  lands  or  goods,  or  by  those  engaged  in  executing 
a  lawful  distress,  such  as  distress  for  rent.  A  "lawful 
seizure"  in  connexion  with  such  provisions  must  be  some- 
thing ejusdem  generis,  seizure  made  in  due  course  of  or  by  the^ 
authority  of  law.  The  word  itself  denotes  a  taking  of  that 
character,  and  is  not  apt  to  describe  the  recaption  or  resump- 
tion of  possession  of  goods  by  the  mere  act  of  the  owner: 
Sweet's  Law  Diet.,  pp.  672,  749 ;  Bouvier's  La-w  Diet.,  vol.  2, 
pn.  831,  976. 

The  limits  of  the  right  of  the  owner  to  resume  or  retake 
I)Ossession  of  his  goods  without  process  of  law  are  well  de- 
fined. "  When  anyone  hath  deprived  another  of  his  goods  or 
chattels  personal  .  .  .  the  owner  of  the  goods  .  .  . 
may  lawfully  claim  and  retake  them  wherever  he  happens  to 
find  them,  so  it  be  not  in  a  riotous  manner  or  attended  with  a 
breach  of  the  peace.  If  he  can  so  contrive  it  as  to  gain  pos- 
session of  his  property  again  without  force  or  terror,  the  law 
favours  and  will  justify  his  proceeding.  But,  as  the  public 
peace  is  a  superior  consideration  to  any  one  man's  private 
property,  and  as,  if  individuals  were  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must 
cease,  the  strong  would  give  law  to  the  weak  and  every  man 
would  revert  to  a  state  of  nature,  it  is  provided  that  the  nat- 
ural right  of  recaption  shall  never  be  exerted  where  such 
exertion  must  occasion  strife  and  b.-nJily  contention  or  en- 
danger the  peace  of  society:''  Bla.  Com".,  book  3,  pp.  4,  5: 
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Patrick  v.  Colerick,  3  M.  &  W.  483 ;  Davis  v.  Whitridge,  2 
Strobh.  232. 

The  law  must  be  the  same  where  goods  are  improperly 
detained  by  one  in  defiance  of  his  agreement  to  yield  up  to  the 
owner  with  or  without  demand :  Edwick  v.  Hawes,  18  Ch.  D. 
199;  and  see  Beddall  v.  Maitland,  17  Ch.  D.  174.  If  the 
owner  can  acquire  possession  peaceably,  he  may  do  so.  If  he 
attempts  to  take  it  forcibly  and  in  a  riotous  manner,  as  wa^ 
done  in  the  case  before  us,  he  becomes  himself  a  breaker  of  the 
law,  as  much  so  as  one  who  attempts  to  take  possession  of 
real  property  by  a  forcible  entry,  contrary  to  5  Ric.  II.  Stat.  I. 
ch.  8.  If  resistance  is  offered  or  possession  refused,  he  should 
have  recourse  to  his  action,  and  the  statute  would  then  have 
its  full  force  in  making  unlawful  any  resistance  to  seizure 
made  in  due  course  of  law.  That  is  what  is  meant  by  a 
lawful  seizure.  It  was  never  intended  to  enlarge  or  extend 
the  civil  rights  or  powers  of  individuals,  or  to  convert  a  breach 
of  contract  or  resistance  to  private  force  into  a  criminal 
offence. 

It  is  fortunate  that  this  high-handed  attempt  by  the  own- 
ers of  the  goods  to  enforce  their  supposed  rights  was  not 
attended  with  bloodshed,  as  at  one  time  it  seemed  only  too 
probable  that  it  would  have  been.  And  we  hope  that  this 
expression  of  opinion  as  to  the  scope  of  the  Act  may  suffice 
to  remove  the  impression  which  seems  to  have  got  abroad  that 
its  provisions  may  be  invoked  by  persons  in  the  situation  of 
the  prosecutors. 

The  1st,  3rd,  and  4th  questions,  are  therefore  answered  in 
the  negative,  that  is  to  say,  in  favour  of  the  prisoner,  and  the 
result  is  that  the  conviction  must  be  quashed. 
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divisional  court. 

FARMERS'  LOAN  AND  SAVINGS  CO.  v.  STRATFORD. 

Summary  Judgment — Motion  foi — Action  on  Covenant  in 
Mortgage — Defence — Denial  of  Execution  and  Consideror 
tion. 

Appeal  by  defendant  from  order  of  MacMahon,  J.,  in 
Chambers  (2  0.  W.  R.  1142)  reversing  order  of  Master  in 
Chambers  (ib.  1060)  and  granting  summary  judgment  under 
Rule  603. 

W.  J.  Elliott,  for  defendant. 

W.  M.  Douglas,  K.C.,  for  plaintiffs. 

The  Court  (Ealconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.)  dismissed  the  appeal  with  costs. 


March  7th,  1904. 

DIVISIONAL  court. 

Re  barr  v.  McMillan. 

Division    Court — Judgment    Summons — Affidavit — Jurisdic- 
tion— Waiver — Trohibition. 

Appeal  by  plaintiff  from  order  of  Ferguson,  J.  (ante 
189)  granting  prohibition  to  the  1st  Division  Court  in  the 
county  of  Lambton  against  proceeding  on  a  judgment  sum- 
mons, upon  the  ground  that  the  affidavit  of  the  judgment 
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creditor  was  not  the  aflBdavit  required  by  sec.  243  of  the  Divi- 
sion Courts  Act. 

H.  D.  Gamble,  for  plaintiflf. 

W.  E.  Middleton,  for  defendant. 

The  judgment  of  the  Court  (Palconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — .  .  .  The  judgment  of  my  brother  Fer- 
guson is  clearly  right.  .  .  .  Friendly  v.  Needier,  10  P. 
B.  267,  is  readily  distinguishable.  ...  In  the  present  , 
case  the  Judge  had  no  authority  to  order  the  summons  to 
issue  except  upon  the  filing  of  an  affidavit  in  a  particular 
form.  No  such  affidavit  was  filed,  and  the  summons  issued 
was,  therefore,  issued  without  authority  of  law.  The  defect 
of  jurisdiction  was  patent  and  not  latent,  and  the  case  is  not 
within  the  principles  of  those  upon  which  Friendly  v.  Need- 
ier was  based. 

The  defendant  is  not  debarred  from  taking  the  objection 
to  the  present  summons  because  a  former  summons  which 
had  been  issued  upon  a  similar  affidavit  was  set  aside  upon 
a  different  ground,  the  objection  to  the  affidavit  upon  which 
the  summons  was  issued  not  being  raised.  That  circum- 
stance does  not  amount  to  a  waiver  of  the  same  defect  in  a 
future  affidavit. 

Appeal  dismissed.    No  order  as  to  costs. 


Maclennan,  J.A.  March  7th,  1904. 

C.A. — chambers, 

CITY  OF  TORONTO  v.  TORONTO  R.  W.  CO. 

Court  of  Appeal — Leave  to  Appeal — Large  Sum  Involved — 
Debatable  Question  of  Law, 

Motion  by  defendants  for  leave  to  appeal  from  order  of 
a  Divisional  Court  (ante  204)  on  the  question  of  interest  on 
mileage  payments  and  on  the  question  of  liability  in  respect 
of  track  west  of  Roncesvalles  avenue. 

J.  Bicknell,  K.C.,  for  defendants. 

W.  C.  Chisholm,  for  plaintiffs. 

The  following  cases  were  referred  to:  McCullough  v. 
Newlove,  26  0.  R.  627;  Spence  v.  Hector,  24  U.  C.  R.  277; 


Mcintosh  V.  Great  Western  E.  W.  Co.,  4  Giflf.  683,  696; 
London,  Chatham,  and  Dover  R.  W.  Co.  V.  South  Eastern 
R.  W.  Co.,  [1892]  1  Ch.  132,  143;  S.  C,  [1893]  A.  C.  434; 
Attorney-General  v.  ^tna  Ins.  Co.,  13  P.  B.  469;  McCnl- 
longh  V.  Clemow,  26  0.  E.  467. 

Maclennan,  J.A.,  held  that,  the  disputed  interest  being 
large,  $8,047.96,  and  the  question  respecting  it  very  arguable, 
defendants  ought  to  be  allowed  a  further  appeal.  If  the 
other  question  had  stood  alone,  there  would  have  been  more 
difficulty,  but  defendants  should  have  leave  to  appeal  on 
both  points. 


Moss,  C.J.O.  March  7th,  1904. 

C.A. — CHAMBERS. 

MONEO  V.  TOEONTO  E.  W.  CO. 

Court  of  Appeal — Stay  of  Execution  of  Judgment  for  Parti- 
tion Pending  Appeal — Security — Motion  to  Remove  Stay. 

Motion  by  plaintiff  for  an  order  removing  the  stay  of  ex- 
ecution as  to  paragraph  7  of  the  judgment  pronounced  by 
Teetzel,  J.,  after  the  trial  (3  0.  W.  E.  14). 

C.  Millar,  for  plaintiff, 

J.  Bicknell,  K.C.,  for  defendant  company. 

Moss,  C.J.O. — The  judgment  declares  a  partition  between 
the  plaintiff  and  defendants  the  Toronto  Eailway  Com- 
j>any,  and  apportions  the  east  third  of  the  premises  to  the 
plaintiff  during  the  remainder  of  the  term  of  the  defendants' 
lease.  By  the  7th  paragraph  the  defendant  company  are 
ordered  to  deliver  possession  to  plaintiff  of  the  east  third. 
The  defendant  company  have  appealed  to  the  Court  of  Ap- 
peal, and,  in  addition  to  the  security  for  costs  required  to  be 
given  under  Con.  Eule  826,  have  given  the  security  required 
under  Con.  Eule  827  (c),  that  during  their  possession  of  the 
property  they  will  abstain  from  waste,  and  that  if  th^  judg- 
ment be  affirmed  they  will  pay  the  value  of  the  use  and  occu- 
pation of  the  property  from  the  time  of  the  appeal.  The 
plaintiff  alleged  that  if  he  was  in  a  position  to  deal  with  the 
premises  he  could  use  or  let  them  to  greater  advantage,  but 
he  did  not  present  any  tangible  prospect. 

The  appeal  is  being  prosecuted  with  diligence,  and  it  must 
be  assumed  in  good  faith,  as  sworn  to  on  behalf  of  tlie  com- 
pany, and  the  plaintiff  is  assured  of  the  value  of  the  use  and 
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occupation,  whatever  it  may  prove  to  be  worth,  in  the  event 
of  the  judgment  being  affirmed.  There  is  not  shewn  such 
a  case  of  apprehended  prejudice  or  loss  to  the  plaintiff  as  to 
call  for  the  exercise  of  the  discretion  given  by  Con.  Rule 
827  (2),  which  is  manifestly  intended  for  exceptional  cases. 
The  appeal  should  be  entered  immediately,  the  plaintiff  facili- 
tating, so  as  to  enE0ire  an  early  hearing. 

Motion  refused;  costs  to  the  appellants  in  the  appeal. 


Moss,  C.J.O.  March  7th,  1904. 

C.A. — CHAMBERS. 

Be  north  RENFREW  PROVINCIAL  ELECTION. 

WRIGHT  V.  DUNLOP. 

Parliamentary  Elections — Controverted  Election  Petition — 
Status  of  Petitioners — Signatures  Alleged  to  have  been  Ob- 
tained by  Fraud — Question  of  Fact — Qualification  of  Peti- 
tioner— Insufficiency — Residence — Leave  to  Substitute  Peti- 
tioner. 

Motion  by  re&pondent  for  order  staying  all  further  pro- 
ceedings in  the  matter  of  the  petition  and  setting  aside  and 
dismissing  the  same.  Two  grounds  were  set  up:  (1)  that 
the  signatures  of  the  petitioners  James  Henry  Wright  and 
John  Baptiste  Leblanc  to  the  petition  and  affidavit  were  ob- 
tained by  improper  means  and  without  knowledge  or  realiza- 
tion by  them  of  what  they  were  doing;  and  (2)  that  the  peti- 
tioner James  Henry  Wright  was  not  qualified  to  be  a  peti-j 
tioner,  inasmuch  as  he  was  not  rated  on  the  last  revised  as- 
sessment roll  in  respect  of  real  property  in  the  municipality 
in  which  he  resided  for  $1,000. 

I.  F.  Hellmuth,  K.C.,  for  respondent. 

R.  A.  Grant,  for  petitioners. 

Mqss,  C.J.O. — The  question  presented  by  the  first  ground 
is  altogether  one  of  fact.  .  .  .  Wolferston  on  Elections, 
p.  14,  and  North  Simcoe  Case  (Dom.),  H.  E.  C.  617,  628, 
referred  to.  Upon  the  evidence  it  must  be  found  that  the 
respondent  has  failed  to  establish  a  case  of  fraud  or  impro- 
per dealing  in  obtaining  the  signatures  of  the  petitioners 
Wright  and  Leblanc.  Their  affidavits  are  fully  met  by  the 
affidavits  in  answer.  In  face  of  these  affidavits,  and  of  their 
signatures  to  the  petition  and  affidavit,  it  would  be  hopeless 
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for  these  petitioners  to  contend  that  they  did  not  understand 
what- they  were  doing  and  that  they  did  not  assent  knowingly 
and  willingly  to  become  petitioners.  .  .  .  The  opinion 
of  the  Judges  in  the  North  Simcoe  case  upholds  the  course 
taken  by  the  solicitor  for  the  petitioners  in  applying  to  these 
persons  to  become  petitioners. 

As  regards  the  second  ground,  it  appears  that  the  peti- 
tioner Wright  is  a  farmer  owning  a  farm  situate  partly  in  the 
township  of  Wilberforce  and  partly  in  the  township  of  Staf- 
ford, two  adjoining  townships  forming  part  of  the  electoral 
district.  His  dwelling-house  is  situate  in  the  township  of 
Stafford,  and  the  main  portion  of  the  farm  is  situate  on  the 
other  side  of  the  road  dividing  the  two  townships.  He  is 
ranted  on  the  revised  assessment  roll  for  Stafford  in  respect 
of  real  property  for  $760  only,  but  his  whole  assessment  in 
the  elector^  district  is  over  $1,000.  Although  there  is  little 
substance  in  the  objection,  it  must  prevail.  The  Act  requires 
that  the  petitioner  must  be  rated  on  the  assessment  roll  of  the 
municipality  in  which  he  resides  for  at  least  $1,000.  He 
cannot  be  held  to  reside  elsewhere  than  in  Stafford.  .  .  . 
The  word  "  reside  *'  in  a  statute  must  be  construed  in  accord- 
ance with  the  object  and  intent  of  the  Act:  Ex  p.  Bonell,  16 
Ch.  D.  484,  487.  For  the  purposes  of  this  enactment  the 
word  "resides"  should  be  held  to  denote  the  place  where,  to 
use  the  expression  of  Bayley,  J.,  in  Rex  v.  Inhabitants  of 
North  Corry,  4  B.  &  C.  at  p.  959,  "  an  individual  eats,  drinks, 
and  sleeps,  or  where  his  family  or  his  servants  eat,  drink,  or 
sleep."  In  the  petition  and  annexed  affidavit  the  petitioner's 
place  of  residence  is  stated  to  be  the  township  of  Stafford, 
and  this  statement  should  be  accepted  as  determining  the 
question  for  the  purposes  of  these  proceedings.  But  the 
circumstances  justify  the  exercise  of  the  power  given  by  sec. 
98  of  the  Controverted  Elections  Act  of  allowing  time  for 
the  substitution  of  another  petitioner  in  Wrighf  s  place. 

Order  made  allowing  the  petitioners  until  1st  April  next 
to  move  to  substitute  a  petitioner.  Costs  of  this  application 
reserved  to  be  disposed  of  when  the  other  application  is  heard. 


Cartwright,  Master.  March  8th,  1904. 

chambers. 

BANK  OF  HAMILTON  v.  ANDERSON. 

Parties — Joinder  of  Plaintiffs — Joinder  of  Causes  of  Action 
— Inconsistent  Claims — Assignee  for  Benefit  of  Creditors. 

The  statement  of  claim  alleged  the*  following  facts:  The 
bank  were  owners  of  certain  lands  in  the  county  of  Haltdn 
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under  (1)  a  mortgage  from  defendant  C.  W.  Anderson  dated 
11th  December,  1901,  (2)  a  conveyance  to  them  from  their 
co-plaintiflf  Clarkson  dated  26th  June,  1903. 

This  conveyance  was  made  by  Clarkson  as  assignee  for 
the  benefit  of  creditors  of  C.  W.  Anderson. 

The  plaintiffs  (i.e.,  both  plaintiffs)  alleged  that  defend- 
ant J.  H.  Anderson  was  in  possession  under  an  alleged  lease 
for  five  years  from  1st  November,  1901  (its  date),  and  the 
plaintiffs  the  bank  alleged  that  "  C.  W.  Anderson  never  made 
such  lease  prior  to  the  plaintiffs'  mortgage,  and  that  said 
lease,  if  made  at  all,  is  subsequent  to  their  mortgage.*' 

In  the  next  paragraph  plaintiffs  (i.e.,  both  plaintiffs) 
further  alleged  that  the  said  lease,  if  made  at  all,  was  volun- 
tarily made  when  defendant  C.  W.  Anderson  was  insolvent, 
to  his  own  knowledge,  and  that  of  J.  H.  Anderson,  and  was 
therefore  fraudulent.  The  plaintiffs  (i.e.,  both  plaintiffs) 
alleged  that  they  were  entitled  to  possession,  and  claimed  a 
declaration  that  the  said  lease  was  void  as  against  plaintiffs, 
and  that  defendants  should  be  ordered  to  give  up  possession 
to  them,  and  that  the  title  of  the  plaintiffs  the  bank  should 
be  established.  By  the  assignment  from  Clarkson  to  the 
bank  he  conveyed  to  the  bank  all  his  interest  in  the  lands, 
"together  with  all  rights  of  action,  claims,  and  demands 
whatsoever,  against  any  and  every  person  in  respect  there- 
of ;*'  and  gave  power  to  use  his  name  for  any  necessary  pro- 
ceedings. 

The  defendant  J.  H.  Anderson  moved  for  an  order  re- 
quiring plaintiffs  to  elect  whether  they  will  proceed  with  the 
claim  of  the  bank  as  mortgagees  and  the  allegation  that  the 
lease  was  subsequent  to  their  mortgage,  or  with  the  claim  of 
Clarkson  that  the  lease  was  void  as  being  in  fraud  of  credit 
tors. 

G.  H.  Kilmer,  for  defendant  Anderson. 

L.  P.  Stephens,  Hamilton,  for  plaintiffs,  contended  that 
the  action  was  rightly  framed  under  Rule  185  and  the  cases 
in  Odgers,  5th  ed.,  pp.  25,  26,  cited  in  Pask  v.  Kinsella,  2 
0.  W.  B.  824. 

Kilmer,  in  reply,  contended  that  there  would  be  great 
difficulty  in  maintaining  the  above  position.  But  that  it  was 
not  necessary  to  decide  this  now,  because  the  joinder  of  Clark- 
son was  clearly  a  violation  of  Rule  233,  which  says  that  a 
claim  by  an  assignee  for  the  benefit  of  creditors  shall  not, 
ujdless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  any 
claim  by  him  in  any  other  capacity. 
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The  Master. — Here  the  bank  are  suing  (1)  in  their  awn 
Tight  as  mortgagees,  and  (2)  as  assignees  of  Clarkson.  Now, 
if  the  latter  had  been  the  mortgagee,  it  is  clear  he  could  not 
have  brought  this  action  in  his  two-fold  character.  Then 
(assuming  the  right  to  assign  this  cause  of  action)  Clarkson 
surely  cannot  in  this  way  enable  the  bank  to  do  what  he  could 
not  have  done  himself  if  he  had  taken  an  assignment  of  their 
mortgage  to  himself  personally,  instead  of  having  assigned 
his  alleged  cause  of  action  to  the  bank.  The  object  of  the 
bank  is  plain  enough.  They  desire  to  be  able  to  attack  the 
lease  as  void,  if  they  should  be  unable  to  prove  that  it  was 
Teally  made,  if  made  at  all,  subsequent  to  their  mortgage. 
But  this  would  be  a  combination  of  two  separate  and  distinct 
actions.  Such  a  consolidation  is  expressly  forbidden  by  Rule 
233.  And  even  under  Rule  186  there  has  to  be  shewn  such 
A  community  of  interest  and  consequent  identity  of  proof 
as  was  found,  e.g.,  in  Universities  v.  Gill,  [1899]  1  Ch.  55, 
and  Ellis  v.  Bedford,  [1901]  A.  C.  1. 

I  have  given  the  matter  a  good  deal  of  consideration,  as 
was  due  to  the  full  and  clear  arguments  of  counsel  on  both 
sides;  and  I  have  reached  the  conclusion  that  the  motion 
must  be  allowed  with  costs  to  the  defendant  in  any  event. 


Cartwright,  Master.  March  8th,  1904. 

chambers. 

BANK  OP  MONTREAL  v.  MORRISON. 

Trial — Separation  of  Issues — Preliminary  Trial  of  one  Issue 
— Rule  6314 

Plaintiffs  sued  defendant  upon  a  foreign  judgment. 

The  statement  of  defence  (1)  denied  service  of  process  in 
the  original  suit  in  Illinois,  and  denied  that  defendant  ever 
gave  any  instructions  for  defence  or  authorized  any  one  to 
represent  him  at  the  trial;  and  (2)  denied  the  claim  sued  on 
in  that  action. 

The  plaintiffs  moved  under  Rule  531  to  have  the  issue 
arising  upon  the  first  ground  of  defence  tried  out  first,  and 
the  trial  of  the  remaining  issue  postponed  until  further  order. 

W.  D.  Gwynne,  for  plaintiflEs. 

Z.  Gallagher,  for  defendant 
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The  Master. — The  Rule  and  its  application  were  fully 
considered  by  Jessel,  M.E.,  in  Emma  Silver  Mining  Co.  v. 
Grant,  11  Ch.  D.  918.  It  was  stated  there  that  this  was  the 
only  case  in  which  such  an  application  had  been  made  by  a 
plaintiff  either  to  the  learned  Judge  or  to  any  of  his  col- 
leagues. In  a  later  case  of  Piercy  v.  Young,  15  Ch.  D.  474, 
the  same  learned  Judge  dealt  with  the  Eule  in  a  sense  not 
favourable  to  such  applications  (especially  by  plaintiff,  as  it 
was  virtually  there)  as  a  general  rule.  See  the  whole  judg- 
ment in  that  case.  The  case  in  11  Ch.  D.  was  of  a  very 
special  character,  as. will  appear  on  reference  thereto,  and 
to  the  judgment  in  Piercy  v.  Young,  supra,  and  there  were 
several  other  defendants  besides  those  as  against  whom  the 
order  was  made;  and  even  there  the  plaintiffs  were  put  on 
terms  to  which  the  plaintiffs  here  are  not  willing  to  accede. 

So  far  as  I  am  aware  the  Eule  has  seldom  been  applied 
in  Ontario.  And  when  applied  the  result  has  not  been  satis- 
factory. There  is  no  analogy  between  this  case  and  that  of 
Graham  v.  Temperance  and  General  Life  Assurance  Co.,  16 
P.  E.  636.  There,  as  in  all  other  case&(  except  that  in  il 
Ch.  D.),  the  order  was  made  in  ease  of  the  defendant  and 
,on  his  motion. 

I  stated  on  the  argument  that  I  thought  the  motion 
should  be  made  to  a  Judge  in  Chambers,  and  offered  to  refer 
it.  But  both  parties  expressed  their  desire  that.  I  should 
consider  it. 

In  the  absence  of  any  authority,  I  think  the  motion  must 
be  dismissed  with  costs  to  defendant  in  the  cause. 

Unless  the  separate  issue,  if  found  against  the  plaintiffs, 
would  admittedly  end  the  action,  I  do  not  think  the  Eule 
could  be  applied  on  their  application,  and  not  then  probably 
against  the  wish  of  defendant 


Boyd,  C.  March  8th,  1904. 

chambers. 
Ee  EOBINSON. 

WiU — Devisa — Identity    of    Devisee — Extrinsic    Evidence — 

Issue. 

Motion  by  executors  under  Eule  938  for  an  order  dispos- 
ing of  a    question  arising  as  to  the  person  intended  to  be 


805 

named  in  the  will  of  Archibald  Eobinson,  deceased,  as  the 
devisee  of  his  homestead  farm. 

G.  H.  Kilmer,  for  applicants.  • 

F.  W.  Harcourt,  for  Archibald  John  Eobinson,  an  infant. 

T.  D.  Delamere,  K.C.,  for  Johnson  Birch  Eobinson. 

C.  A.  Moss,  for  a  mortgagee.  ' 

* 

Boyd,  C. — This  is  not  a  case  to  be  disposed  of  on  sum- 
mary motion  under  Eule  938  and  upon  affidavit  evidence. 
On  the  6th  clause  of  the  will  questions  arise  as  to  who  is  in- 
tended by  the  testator  to  take  the  farm  mentioned.  It  is  de- 
vised to  ^'my  grandfion  John  Robinson."  It  is  given  after 
the  death  of  his  grandmother,  ^*  provided  he  stop  and  work 
the  farm  during  her  lifetime."  The  will  was  made  in  1893; 
the  testator  died  in  1898 ;  and  the  grandmother  died  in  1903. 
There  are  two  claimants :  one  is  a  grandson  named  Archibald 
John  Bobinson,  son  of  Thomas,  a  son  of  the  testator;  the 
other  is  a  natural  grandson  named  Johnson  Birch  Robinson, 
son  of  Anne,  daughter  of  the  testator.  Archibald  John  was 
a  year  old  when  the  will  was  made.  Johnson  Birch  was 
about  15  or  16  years  old  when  the  will  was  executed,  and 
then  with  his  mother  was  living  with  the  testator.  After  the 
death  of  the  testator  it  is  said  that  Johnson  Birch  lived  with 
the  widow  of  the  testator  (grandmother)  and  has  alway& 
worked  the  lands  in  question. 

These  and  other  matters  of  extrinsic  import  will  go  to 
shew  which  grandson  was  intended  to  take.  In  the  words 
of  Parke  J. :  "  The  evidence  is  admissible  to  shew  not  what 
the  testator  intended  but  what  he  understood  to  be  specified 
by  the  words  used  in  the  will:"  Richards  v.  Watson,  4  B. 
&  Ad.  at  p.  800;  see  also  Re  Williams,  10  L.  T.  N.  S.  405. 

If  the  parties  choose  to  proceed  by  way  of  issue,  the  onua 
is  on  the  infant  Archibald  John,  because  the  other  claimant 
is  in  possession  of  the  lands — has  worked  them  many  years — 
has  paid  off  charges — so  that  he  should  not  be  disturbed  un- 
less by  one  who  can  shew  a  better  title. 

No  order  and  no  costs. 

If  an  issue  is  agreed  upon,  these  costs  may  be  reserved 
to  abide  the  result  or  the  order  of  the  trial  Judge. 
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March  8th,  1904. 
C.A. 

UFPNEB  V.  LEWIS. 

Judgmeni — Motion  to  Vary — Difficulty  Arising  in  Proceeding 
under  Judgment — Deaths  of  Members  of  Court — Lapse  of 
Time. 

Motion  by  defendante  Lewis  and  Morgan  to  vary  the  cer- 
tificate of  the  judgment  of  the  Court  pronounced  7th  May, 
1900,  and  reported  in  27  A.  E.  242.  The  Court  which  heard 
the  appeal  was  composed  of  Burton,  C.J.O.  (deceased), 
Maclennan,  Moss,  and  Lister,  JJ.A.  (the  latter  also  de- 
•ceased).  Afterwards  the  terms  of  the  certificate  were  settled 
by  the  Court  upon  motion  (see  27  A.  R  at  p.  261).  In  the 
course  of  proceeding  under  the  judgment  a  question  arose 
as  to  the  extent  of  the  liability  of  defendants  Lewis  and  Mor- 
gan to  refund  the  amount  received  by  them  in  excess  of  what 
they  were  entitled  to. 

The  motion  was  heard  bv  !Moss,  C.J.O.,  and  Maclennan, 
J.A. 

W.  E.  Middleton,  for  applicants. 

D'Arcy  Tate,  Hamilton,  contra. 

The  judgment  of  the  Court  was  delivered  by 

Moss,  C.J.O. — ^The  terms  of  the  certificate  having  been 
settled  by  the  Court,  we  think  that,  having  regard  to  all  that 
lias  occurred  since  judgment  was  delivered,  no  variations  or 
alterations  in  the  language  of  the  certificate  should  now  be 
made,  but  it  should  be  left  as  it  is,  to  be  interpreted  in  the 
light  of  the  opinions  delivered  at  the  time  and  according  to 
the  ordinary  rules  of  construction. 

Application  refused. 


€artwrtght.  Master.  March  9th,  1904. 

chambers. 

AMERICAN  ARISTOTYPE  CO.  v.  EAKINS. 

Pleading — Statement    of    Claim — Am^endment — Addition    to 
Claim — Reply  Delivered  at  same  Time. 

The  plaintiff  under  Bule  300  assumed  to  amend  his  state- 
ment of  claim  on  1st  March,  and  at  the  same  time  filed  and 
served  a  reply  and  joinder  of  issue.  The  defendants  moved 
to  have  the  amendment  disallowed,  on  the  ground  that  it  could 
not  be  made  on   praecipe,   as   it   raised   a   new  and  distinct 


807 

cause  of  action,  and  increased  the  claim  on  the  writ  of  $353 
by  a  sum  of  $257;  (2)  because  vague  and  embarrassing;  (3) 
not  made  within  the  time  prescribed  by  the  Bules ;  or  for  an 
order  setting  aside  the  reply  and  joinder.  The  facts  appear 
in  the  report  of  a  previous  motion,  ante  256. 

W.  J.  O'Neail,  for  defendants. 

W.  E.  Smyth,  for  plaintiffs. 

The  Master. — -I  stated  at  the  argument  that  the  first 
objection  was  rightly  taken,  but  reserved  the  matter  to  see 
what  disposition  should  properly  be  made  of  the  whole 
matter.  I  do  not  give  effect  to  the  second  ground  of  objec- 
tion. But  as  to  the  third  I  agree  that  when  the  plaintiffs 
filed  an  amended  statement  of  claim  they  could  not  properly 
serve  a  reply  and  joinder  of  issue,  as  they  could  not  say  what 
further  defence  might  be  set  up  under  Eule  302,  and  so  far 
I  would  allow  this  ground. 

If  the  plaintiffs  had  proceeded  as  in  Hunter  v.  Boyd,  2 
0.  W.  R.  1055,  to  which  I  may  be  permitted  to  refer,  a  similar 
order  would  have  been  made,  for  reasons  there  given,  and  I 
am  prepared  to  allow  the  plaintiffs  to  say  whether  an  order 
shall  issue  allowing  the  amendment  and  setting  aside  the 
reply  and  joinder  of  issue  with  costs  to  the  defendants  in  any 
event,  of  and  incidental  to  the  motion  and  order. 

If  this  is  not  accepted,  then  an  order  must  be  made  setting 
aside  the  amendment  as  going  beyond  Rule  244,  and  allowing 
the  reply  and  joinder  to  stand,  with  costs  as  above. 

Plaintiffs  to  signify  to  defendants  forthwith  which  order 
defendants  are  to  issue. 

[Upon  appeal  Meredith,  C.J.,  on  11th  March,  1904, 
ordered  that  defendants  should  deliver  an  amended  statement 
of  defence,  and  that  the  reply  should  stand  as  a  reply  to 
such  amended  defence,  if  plaintiffs  desired.     Costs  in  cause.] 

Cartwrtght,  Master.  March  9th,  1904. 

chambers. 

AISTDREWS  V.  PORSYTHE. 

Parties — Joinder  of  Defendants — Separate  and  Unconnected 
Claims — Election  between  Defendants. 

Motion  by  defendant  Andrews  for  an  order  requiring 
plaintiff  to  proceed  against  one  defendant  or  the  other  alone. 
C.  A.  Moss,  for  defendant  Andrews. 
W.  M.  Douglas,  K.C.,  for  plaintiff. 
Grayson  Smith,  for  defendant  Forsvthe. 
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The  Master. — ^The  statement  of  claim  alleges  a  pur- 
chase from  Forsythe  in  March,  1890,  by  plaintiff  of  the  north 
half  of  lot  16  in  the  6th  concession  of  tiie  township  of  Paken- 
ham;  that  by  mistake  the  land  conveyed  was  described  as 
being  the  rear  part  of  the  south-west  half  of  the  lot;  that 
two  years  ago  defendant  Andrews  obtained  from  one  Whyte 
a  deed  of  the  north  half  of  the  east  half  of  said  lot,  being  60 
acres  of  the  land  bought  \ff  plaintiff  from  Forsythe,  of  which 
60  acres  the  defendant  is  in  possession;  that  said  defendant 
has  taken  off  valuable  timber;  and  finally  that  the  conveyance 
from  Whyte  to  defendant  Andrews  is  a  cloud  on  plaintiff's 
title  which  defendant  should  be  ordered  to  remove. 

The  claim  is:  (1)  for  rectification  of  plaintiff^s  deed  from 
Forsythe;  (2)  declaration  that  deed  from  Whyte  to  defendant 
Andrews  should  be  cancelled;  and  (3)  for  possession  of  the 
50  acres  and  damages,  etc. 

The  case  seems  to  be  ruled  by  Chandler  and  Massey  v. 
Grand  Trunk  R.  W.  Co.,  2  0.  W.  E.  286,  407,  427,  and  an 
order  should  be  made  as  in  that  case. 

A  similar  question  was  considered  by  the  Chancellor  and 
Ferguson,  J.,  in  Quigley  v.  Waterloo  Manufacturing  Co.,  1 
0.  L.  R.  606,  and  Evans  v.  Jaffray,  ib.  614,  both  cases  being 
heard  in  the  same  week  and  judgment  given  contemporane- 
ously. 

In  the  first  of  these  cases  the  defendants  were  held  to 
have  been  improperly  joined.  In  the  second  the  joinder  was 
upheld ;  and  the  learned  Chancellor  in  giving  judgment  said : 
**  Despite  the  form  of  pleading  there  is  such  unity  in  the 
matters  complained  of  as  between  all  parties,  as  justifies  the 
retention  of  the  defendants  who  appeal,"  citing  Kent  Coal 
Co.  V.  Martin,  16  T.  L.  R.  486. 

It  is  submitted  that  the  judgment  of  the  Chancellor  gives 
the  true  principle,  viz.,  that  in  each  case  the  nature  of  the 
action  and  the  relief  asked  must  be  considered.  If  that  re- 
lief is  of  an  equitable  nature,  all  parties  must  be  before  the 
Court  whose  presence  is  necessary  to  give  the  plaintiff,  if 
successful,  the  full  measure  of  his  rights,  assuming  that  the 
suit  is  not  multifarious.  On  the  other  hand,  he  cannot,  as 
in  the  present  case,  join  two  independent  actions,  merely  be- 
cause they  happen  to  relate  to  the  same  subject  matter,  there 
being  no  connexion  otherwise  between  the  parties. 

Here,  for  example,  defendant  Andrews  does  not  claim 
through  Forsythe,  so  Andrews  is  not  a  necessary  party  to  the 
relief  sought  against  Forsythe.  It  will  be  time  enough  for 
the  plaintiff  to  attack  Andrews  when  he  has  succeeded  in 
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getting  his  deed  from  Forsythe  rectified.  At  present  plain- 
tiff does  not  shew  how  he  has  any  claim  to  the  60  acres.  But 
if  he  asserts  a  claim  against  And^ws  as  a  trespasser  in  pos- 
session, he  must  shew  title.  See  Odgers  on  Pleading,  5th 
ed.,  p.  122. 

Counsel  for  defendant  Forsythe  stated  that  he  was  ready  . 
to  do  whatever  the  Court  should  direct.  If  this  is  so,  it  may 
simplify  matters  for  the  plaintiff.  I  understand  that  For- 
sythe executed  what  was  considered  at  the  time  a  correct 
deed.  No  suggestion  is  made  of  how  the  mistake,  if  a  mis- 
take, occurred. 


OsLER,  J.A.  March  9th,  1904. 

C.A. — CHAMBERS. 

BISNAW  V.  SHIELDS. 

Supreme  Court  of  Canada — Appeal  to — Allowance  of  Security 
— Leave  to  Appeal — Necessity  for — No  Application  for. 

Motion  by  defendant  to  allow  security  on  appeal  from  the 
judgment  of  this  Court  to  the  Supreme  Court  of  Canada. 

J.  E.  Jones,  for  defendant. 

C.  Swabey,  for  plaintiff. 

OsLER,  J.A. — fPlaintiflf  objected  to  the  allowance  of  the 
bond  on  the  ground  that  an  appeal  does  not  lie  without  leave. 
The  defendant  expressly  declined  to  apply  to  me  for  leave, 
intending,  as  he  stated,  to  apply  to  the  Eegistrar  of  the  Su- 
preme Court.  As  it  appears  to  be  a  case  in  which  leave  is 
necessary,  the  proper  course  is  to  decline  to  make  any  order, 
leaving  defendant  to  apply  elsewhere  for  his  leave  and  allow- 
ance.    Costs  in  cause  to  plaintiff. 


Britton,  J.  March  10th,  1904. 

CHAMBERS. 

MUTCHMOE  V.  MUTCHMOE. 

Will — Devise  to  Wife — Statement  that  Property  of  Wife  Used 
by  Testator — Election — Intention  of  Testator, 

Appeal  by  defendant  Dorinda  Ball  Mutchmor  (widow) 
from  the  certificate  and.  decision  of  the  local  Master  at  Ot- 
tawa that  the  appellant  was  not  entitled  to  retain  for  her  own 


310 

use  certain  property  in  McLaren  street  in  the  city  of  Ottawa 
and  the  proceeds  of  certain  policies  on  the  life  of  tlie  testator, 
but  that  she  was  put  to  her  election  which  she  would  retain. 

W.  E.  Middleton,  for  appellant. 

G.  P.  Henderson,  Ottawa,  for  respondent. 

Brixton,  J.,  held  that  in  order  to  raise  a  case  for  election 
under  a  will  there  must  be,  on  the  face  of  the  will,  a  disposi- 
tion on  the  part  of  the  testator  of  something  belonging  to  a 
person  who  takes  an  interest  under  the  will:  Theobald  on 
Wills,  5th  ed.,  p.  98.  The  erroneous  statement  that  the  pro- 
perty which  b^anged  to  testator's  wife  had  been  disposed  of, 
and  the  proceeds  used  in  testator's  business,  cannot  be  ac- 
cepted in  lieu  of  a  disposition  by  will  of  this  property;  nor 
can  that  erroneous  statement  be  accepted  as  equivalent  to 
an  intention  expressed  on  the  face  of  the  will  to  dispose  of 
that  property.  Probably  the  Master  is  right  in  concluding 
that  the  testator  did  not  intend  that  his  wife  should  baie 
both  the  house  and  the  policies,  but  this  is  a  case  for  the 
application  of  a  settled  rule.  Smith  v..  Lucas,  18  Ch.  D.  631, 
Shore  v.  Wilson,  9  CI.  &  F.  at  p.  526,  Underbill  and  Strahan 
on  Interpretation  of  Wills,  p.  49,  and  Scale  v.  Rawlins, 
[1892]  A.  C.  at  p.  342,  referred  to. 

Appeal  allowed.  Costs  of  all  parties  out  of  the  portion 
of  the  estate  in  question. 


Boyd,  C.  March  10th,  1904. 

chambers. 

THOMPSOlSr  V.  GREENE. 

Arrest — Discharge — Infent   to   Quit   Ontario — 'Disposition  of 

Property. 

Motion  by  defendant  for  discharge  from  the  custody  of 
his  bail  under  an  order  for  arrest  made  by  the  Judge  of  the 
County  Court  of  York,  upon  the  ground  that  defendant  was 
not  when  he  was  arrested  about  to  leave  the  Province  with 
intent  to  defraud  the  plaintiff  and  other  creditors,  or  to  leave 
the  Province  at  all. 

W.  H.  Blake,  K.C.,  for  defendant. 

W.  X.  Ferguson,  for  plaintiff. 

Boyd,  C. — The  conduct  of  defendant  justified  the  aflB- 
davit  made  in  the  first  instance  upon  which  the  order  to 
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arrest  issued.  The  further  materials  brought  forward  novr 
under  Con.  Rule  1047  do  not  remove  the  onus  resting  on 
defendant  to  shew  that  the  ex  parte  order  was  wrong.  The 
transaction  between  the  Kahles  and  defendant,  coupled  with 
the  sale  of  defendant's  business,  are  pregnant  with  suspicion: 
and  are  not  satisfactorily  explained  by  defendant.  Beam  y. 
Beatty,  2  0.  L.  R.  363,  followed.  Application  dismissed 
with  costs. 


Boyd,  C.  March  10th,  1904. 

chambers. 

Re  DUNN. 

Will — Construction — ^Legacies — Abatement — Intention  of  Tes- 
tator, 

Motion  by  the  Trusts  and  Guarantee  Co.,  administrators 
with  the  will  annexed  de  bonis  non  of  the  estate  of  Samuel 
Dunn,  for  order  advising  the  applicants  as  to  the  distribu- 
tion of  a  sum  of  $2,313. 

D.  B.  Simpson,  K.C.,  for  applicants. 

W.  R.  Riddell,  K.C.,  for  specific  legatees. 

G.  F.  Shepley,  K.C.,  for  heirs  of  John  Simpson. 

W.  N.  Ferguson,  for  heirs  of  David  Fisher. 

Boyd,  C— ^he  modem  rule  is  to  get  at  the  intention  of 
the  testator  from  the  words  in  the  will  and  codicil. 

Here  the  will  directs  the  payment  of  legacies  before  the 
estate  is  divided,  and  so  contemplates  their  being  paid  in 
full. 

This  is  modified  by  the  codicil,  which  postpones  the  pay- 
ment of  the  legacies  till  after  the  death  of  the  widow,  which 
was  in  1901.  Before  that  time  there  had  been  a  considerable 
devastavit  of  the  estate  after  the  death  of  the  executor  Simp- 
son by  the  surviving  executor  Fisher.  The  consequence  of 
this  was  that  after  the  death  of  the  widow  more  than  one- 
third  of  the  estate  had  been  dissipated.  The  will  directed 
a  division  of  the, whole  corpus  of  the  estate  after  the  death 
of  the  widow,  so  that  the  absolute  ownership  of  two-thirds 
should  go  to  Simpson  and  one-third  to  Fisher.  The  total  of 
the  estate  now  falls  short  of  the  original  two-thirds  as  it 
would  have  been  before  the  devastavit;  and  the  whole  of  it 
vests  in  the  Simpson  estate,  and  the  question  arises  whether 
the  legacies  should  abate  proportionately  with  the  two-thirds 
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8har€  of  the  whole  given  to  Simpson,  or  should  be  paid  in 
full. 

I  think  the  testator's  intention  is  manifested  that  they 
should  be  paid  in  full,  not  only  in  the  will  but  in  the  codicil. 
The  direction  in  the  last  instrument  is  that  the  legacies  shall 
be  paid  by  the  executors  as  soon  as  conveniently  can  be  after 
the  death  of  the  wife  from  out  of  the  two-thirds  of  the  pro- 
perty and  moneys  by  the  will  devised  and  bequeathed  to 
Simpson. 

This  expression  directing  that  the  legacies  shall  be  paid 
by  the  executors  out  of  the  two-thirds  destined  for  Simpson 
appears  to  me  to  signify  that  the  legacies  were  in  effect  a 
charge  upon  the  two-thirds,  to  be  paid  thereout,  leaving  what 
surplus  may  be  after  such  payment  for  the  Simpson  estate.  . 

I  have  gone  through  a  great  many  cases  beginning  with 
Dyose  v.  Dyose,  1  P.  Wms.  305,  which,  however,  has  been 
discredited  so  often  as  not  to  be  an  authority.  See  Baker  v. 
Farmer,  a  very  instructive  case,  in  which  Malins,  V.-C, 
applying  it  in  L.  B.  4  Eq.  382,  was  overruled  in  appeal: 
S.  C,  L.  K.  3  Ch.  537. 

Petre  v.  Petre,  14  Beav.  200,  which  has  been  often  cited, 
somewhat  resembles  this  case  as  shewing  that  the  testator 
was  not  dealing  with  an  ascertained  fund,  as  distinguished 
from  Page  v.  Leapingwell,  18  Ves.  463.  But  of  all  the  cases 
perhaps  In  re  Tunno,  45  Ch.  D.  66,  is  nearest  to  this.  The 
use  of  the  word  "  residue ''  is  not  necessarily  decisive,  for 
that  may  be  explained  by  the  context  of  the  will,  and  the 
absence  of  that  word  in  this  will  does  not  to  my  mind  afford 
a  substantial  reason  for  directing  the  legacies  to  be  abated. 

The  legacies  should  be  paid  in  full,  with  interest  from  the 
time  when  the  money  was  first  in  the  hands  of  the  adminis- 
trators de  bonis  non,  available  for  the  payment.  Costs  out  of 
estate. 


Cartwright,  Master.  March  11th,  1904. 

chambers* 

HOCKLEY  V.  GRAND  TEUNK  R.  W.  CO. 

DAVIS  V.  GRAND  TRUNK  R.  W.  CO. 

Trial — Order  Directing  New  Trial — Appeal  from  Dismissed 
— Further  Appeal—Stay  of  Trial — Application  for. 

Motion  by  defendants  for  an  order  postponing  the  trial 
of  these  actions  until  after  a  proposed  appeal  by  defendants 
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to  the  SupFeme  Court  of  Canada  from  th)3  judgment  of  the 
Court  of  Appeal  affirming  an  order  of  a  Divisional  Court 
Betting  aside  nonsuit  and  directing  new  trials. 

H.  E.  Bose^  for  defendants. 

J.  W.  McCullough,  for  plaintifEs. 

The  Master. — The  main  action  is  that  of  Mrs.  Hock^ 
ley,  whose  husband  was  killed  on  13th  November,  1902,  .on 
which  day  her  child  was  bom.  The  widow  was  only  23  or 
24  years  old.  Substantial  damages  may  therefore  be  ex- 
pected if  the  plaintiffs  recover  a  judgments 

It  was  argued  for  the  defendants  that  the  motion  shall  be 
allowed  in  view  of  what  was  said  in  the  recent  case  of  Webb 
v.  Canadian  General  Electric  Co.,  2  0.  W.  R.  865,  1113. 

The  plaintiffs  relied  on  Arnold  v.  Toronto  R  W.  Co.,  16 
P.  R.  394,  and  cases  there  cited  and  followed. 

Had  there  been  an  assessment  of  damages  in  the  cases 
under  consideration,  the  motion  would  have  had  a  better 
chance  of  success.  But  here  we  have  a  young  widow  and  an 
infant  child.  ^  If  either  should  die  before  the  new  trial,  the 
cause  of  action  of  the  deceased  will  be  gone:  Tremayne  v. 
Grand  Trunk  R.  W.  Co.,  19  0.  R.  164;  McHugh  v.  Grand 
Trunk  R.  W.  Co.,  2  0.  L.  R.  600. 

While  the  death  of  the  child  might  not  be  a  serious 
pecuniary  loss  to  the  mother,  her  death  before  trial  would  be 
a  most  serious  reduction  of  the  compensation  to  the  infant. 
This  fact  is  entitled  to  great  weight,  and  lends  additional 
force  to  the  cogent  reasoning  of  the  Chief  Justice  in  the 
Arnold  case.  Here,  too,  the  right  of  the  plaintiffs  to  have 
their  case  submitted  to  a  jury  has  been  affirmed  not  only  by 
a  Divisional  Court  but  also  by  the  Court  of  Appeal. 

In  the  Arnold  case  the  judgment  meets  every  argument 
that  can  be  put  forward  for  a  stay  of  proceedings.  No  other 
cases  were  cited  to  me  than  are  to  be  found  there.  If  the 
trial  is  postponed,  it  can  not  possibly  take  place  earlier  than 
next  January  sittings,  by  which  time  more  than  two  years 
will  have  passed  since  the  death  of  plaintiff's  husband  left 
her  sorrowing  and  destitute  under  peculiarly  distressing  cir-. 
cumstances,  when,  too,  the  evidence  may  be  difficult  or  even 
impossible  to  produce. 

There  is  also  this  additional  fact  that  Mr.  Justice  Nes- 
bitt  when  at  the  Bar  was  counsel  in  the  case,  and  cannot 
therefore  hear  the  appeal.  This  will  render  it  impossible  for 
the  Supreme  Court  to  hear  the  case  if  any  one  of  the  other 

VOL.  III.  O.W.R.    NO.  10 — 22 


314 

ftt«  Judges  Bhould  be  absent  from  illness  or  any  other  canse^ 
a  possibility  which  has  always  to  be  borne  in  mind. 

Taking  all  these  things  into  consideration^  I  do  not  think 
that  the  plaintiffs  should  be  asked  to  submit  to  a  delay  in 
the  exercise  of  what  two  appellate  courts  have  unanimously 
declared  to  be  their  rights ;  why  should  the  Court  now  subject 
tiiem  to  indefinite  delay  and  the  risks  consequent  thereupon^ 
as  pointed  out  in  the  Arnold  case? 

Motion  dismissed;  costs  in  the  cause. 

A  reference  may  perhaps  be  useful  to  Centaur  Cycle  Co, 
T.  Hill,  3  0.  W.  K.  255. 


t'ALCONBRIDGE,  C.J.  MaRCH  IOtH,  1904. 

TRIAL. 

TREBILCOCK  v.  BURTON. 

Muster  and  Servant — Contract  of  Hiring — Breach — -Servant 
Leaving — Consent  of\Master — -Servant  Inducing  Master^§ 
Customers  to  Leave  him — Improper  Use  of  Books — Induc- 
ing Workmen  to  Leave — KJonversion  of  Ooods — Money  Ad* 
vanced  by  Master  on  Faith  of  Continuance  of  Employment 
—Set-off. 

Action  for  damages  for  breach  of  an  agreement  of  hiring, 
etc.  Plaintiff  was  a  merchant  tailor,  and  defendant  was  until 
the  end  of  May,  1903,  in  the  service  of  plaintiff  under  a  writ^ 
ten  agreement,  as  follows :  "  I  hereby  agree  to  an  engagem^it 
of  your  services  as  outfitter  and  salesman  from  Ist  August^ 
1902,  to  Ist  January,  1904,  at  a  salary  of  $36  per  week.  A.  E. 
Trebilcock.  I  hereby  accept  the  above  agreement.  Frank 
Burton.'* 

R.  B.  Henderson,  for  plaintiff. 

R.  McKay  and  G.  Grant,  for  defendant. 

Falconbridge,  C.J. — Plaintiff  complains  that  defend- 
ant, in  breach  of  his  agreement,  left  plaintiff's  employment 
about  the  end  of  May,  1903.  Defendant  pleaded  that  he  left 
with  the  consent  and^by  the  leave  of  plaintiff.  Defendant 
swears  to  the  truth  of  this  plea,  and  plaintiff  denies  it. 
There  is  clear  evidence  of  an  apparently  credible  and  inde- 
pendent witness,  D.  O'Brien,  confirming  defendant's  state- 
ment by  the  admission  of  plaintiff,  and  I  therefore  find  this 
issue  in  favour  of  defendant. 
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Plaintiff  also  charged  that  defendant,  while  in  plaintiffs 
employment,  wrongfully  made  use  of  the  books  of  plaintiff  to 
procure  a  list  of  plaintiflf^s  customers,  and  upon  leaving 
wrongfully  used  the  list  to  the  detriment  of  plaintiflPs  busi- 
ness. I  do  not  find  on  the  evidence,  that  defendant  did  any- 
thing which  would  bring  him  within  the  mischief  of  such 
cases  as  Eobb  v.  Green,  [1896]  2  Q.  B.  1.  Defendant  did  not 
secretly  copy  from  plaintiff^s  books  a  list  of  names  and  ad- 
dresses of  customers,  with  the  intent  of  using  it  as  charged. 
Defendant  had  been  connected  with  the  business  for  several 
years  before  plaintiff  came  into  it,  and  his  list  of  customers 
was  compiled  partly  from  lists  which  he  had  then;  partly 
from  a  memorandum  of  his  brother,  who  had  been  a  messen- 
ger boy ;  partly  from  memory ;  and  partly  from  the  directory. 

Piaintiflf  also  charged  that  defendant,  while  in  plaintiff's 
employment,  procured  copies  of  orders  given  by  customers 
to  plaintiff  and  accepted  by  plaintiff,  and  wrongfully  en- 
deavoured to  induce  and  did  induce  customers  to  break  con- 
tracts with  plaintiff  and  give  the  orders  to  defendant.  This 
charge  is  not  sustained  by  the  evidence.     .     .     . 

Plaintiff  also  complains  that  defendant,  while  in  plain- 
tiff's service  and  subsequently,  wrongfully  and  maliciously 
induced  the  servants  and  workmen  of  plaintiff  to  leave  his 
service.  This  charge  is  denied  by  defendant  and  is  not  sus- 
tained by  the  evidence.  In  any  event  the  workmen  were 
working  by  the  piece,  they  did  not  reside  on  plaintiff's  pre- 
mises, and  there  is  no  evidence  that  they  did  not  finish  any 
work  they  had  undertaken,  and  probably  these  persons  are 
neither  servants  nor  journeymen  of  plaintiff  so  as  to  entitle 
him  to  maintain  an  action  for  their  seduction  from  his  em- 
ployment :  see  Hart  v.  Aldridge,  1  Cowp.  54. 

Plaintiff  also  alleged  that  defendant  wrongfully  converted 
to  his  own  use  customers'  patterns,  etc.,  the  property  of  plain- 
tiff. This  charge  is  not  sustained  by  the  evidence.  The 
patterns  carried  away  by  defendant  were  his  own  property. 

Plaintiff  also  claims  $75  advanced  to  defendant  in  Janu- 
ary, 1903,  for  the  purpose  of  enabling  defendant  to  attend 
the  Custom  Tailors'  Convention  at  St.  Paul.  The  object 
.  .  .  was  that  defendant  should  have  the  opportunity  of 
exchanging  ideas  .with  cutters  of  the  principal  houses  in  the 
United  States  and  Canada.  It  was  of  course  for  the  benefit 
of  both  parties,  and  I  hold  that  this  money  was  advanced  to 
defendant  on  the  implied  condition  and  understanding  that 
he  would  remain  in  the  employment  of  plaintiff  during  the 
time  called  for  by  his  agreement.  Plaintiff  is  therefore  en- 
titled to  judgment  for  this  amount. 
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Defendant  endeavoured  to  set  off  a  claim  of  $80,  on  the 
ground  that  his  services  were  obtained  by  plaintiff  for  .a 
lower  salary  for  eight  weeks  than  he  would  otherwise  have 
stipulated  for,  owing  to  plaintiff  having  falsely  pretended 
that  O'Brien,  his  former  employer,  had  made  a  certain  state- 
inent  with  reference  to  defendant's  term  of  service  with  him. 
This  set-off  is  not  pleaded,  and  it  is  not  sustained,  by  the 
evidence.     ... 

Judgment  for  plaintiff  for  $75  with  Division  Court  costs 
and  set-off  by  defendant  of  the  difference  between  Division 
Court  costs  and  costs  of  defence  on  the  High  Court  scale. 


March  10th,  1904. 

divisional  court. 

MATTHEWS  v.  WELLEB. 

Husband  and  Wife — Joint  Liability — Evidence — Alternative 
Liability — Election — Estoppel — Evidence — Leave  to  Sup- 
ply on  Appeal — Costs, 

Appeal  by  plaintiff  from  judgment  of  MacTavish,  Co.  J., 
sitting  for  Falconbridge,  C.J.,  dismissing  the  action  as  against 
defendant  D'Arcy  L.  Weller  and  giving  judgment  only 
against  his  wife,  defendant  Alice  J.  Weller.  The  facts  ap- 
pear in  the  judgment  below,  2  0.  W.  E.  429. 

The  appeal  was  heard  by  Street   and  Britton,  JJ. 

W.  L.  Payne,  Colbome,  for  plaintiff. 

W.  B.  Northrup,  K.C.,  for  defendant  D'Arcy  L.  Weller. 

Street,  J. — The  action  is  for  the  price  of  lumber  which 
plaintiff  alleged  he  sold  to  defendants  D'Arcy  L.  Weller  and 
his  wife  Alice  J.  Weller.  The  wife  did  not  dispute  her  lia- 
bility for  it;  the  husband  alleged  that  he  acted  in  ordering 
it  only  as  agent  for  his  wife. 

It  appeared  from  the  evidence  that  at  the  time  the  order 
was  given  by  the  husband  for  the  lumber,  and  before  any  of 
it  had  been  delivered,  plaintiff  became  aware  it  was  for  the 
purpose  of  building  a  house  in  the  city  of  Rochester,  N.Y., 
upon  a  lot  of  land  owned  by  the  wife,  and  that  he  then  asked 
the  husband  for  an  order  for  the  lumber  signed  by  the  wife, 
which  the  husband  obtained  and  handed  to  him.  I  think  the 
evidence  leads  to  the  conclusion  that  no  lumber  was  shipped 
imtil  this  order  was  given;  the  plaintiff,  however,  says  tiiat 
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he  Bhipped  part  of  the  lumber  after  he  had  been  promised 
the  wife^s  order,  but  before  it  was  actually  in  his  possession. 
The  lumber  was  used  in  the  erection  of  a  house  upon  the 
wife's  lot,  and  before  the  building  was  completed  plaintiff 
placed  a  material-man's  lien  upon  the  house  and  lot  for  the 
price  of  this  lumber,  by  proceedings  taken  for  the  purpose  in 
the  proper  Court  at  Rochester.  In  order  to  obtain  this  lien 
he  made  an  aflSdavit  **that  said  materials  were  furnished 
and  said  labour  performed  in  pursuance  of  an  agreement 
with  D^Arcy  L.  Weller,  the  husl)and  and  agent  of  said  Alice 
J,  Weller,  and  upon  her  written  order  therefor."  • 

The  house  and  lot  were  swept  away  by  the  first  mortgage, 
and  the  lien  filed  by  the  plaintiff  produced  nothiug.  Then 
he  brought  the  present  action,  claiming  that  credit  was  given 
to  both  the  husband  and  wife.  The  husband  swears  that  he 
only  acted  as  agent  for  his  wife,  and  that  he  told  plaintiff 
from  the  beginning  that  such  was  his  position.  His  story  is, 
of  course,  very  strongly  confirmed  by  the  plaintiff's  affidavit 
filed  in  the  Court  at  Bochester.  A  copy  of  this  aflSdavit  wa» 
produced  by  plaintiff  on  making  his  affidavit  on  production, 
and  was  received  in  evidence  at  the  trial,  against  an  objection 
taken  by  the  plaintiff's  counsel  to  its  admissibility,  it  being 
not  an  original  document.  Its  admission  was  complained  of 
by  plaintiff's  counsel  upon  the  argument  of  the  appeal  before 
us,  and  was  one  of  the  grounds  taken.  W^  have  since  given 
leave  to  defendant  D'Arcy  L.  Weller  to  give  further  evidence 
as  to  this  affidavit,  and  plaintiff's  counsel  then  agreed  to  admit 
a  duly  certified  copy  in  lieu  of  the  original,  and  the  copy  put 
in  evidence,  having  been  duly  certified,  is  now  to  be  treated 
as  an  original  document.  Being  now  properly  proved,  it 
appears  to  me  that  this  affidavit  is  conclusive,  under  the  cir- 
cumstances,  against  the  plaintiff's  claim  that  credit  was  given 
to  both  defendants,  and  the  appeal  should,  therefore,  be  dis- 
missed with  costs.  We. are  asked  not  to  give  costs  becahse 
the  affidavit  was  not  properly  proved  at  the  trial.  But  the 
plaintiff  should  not  have  urged  his  claim,  in  the  face  of  a 
statement,  which  he  must  have  known  he  had  made,  that  the 
husband  was  only  acting  as  agent  for  the  wife. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion, referring  to  Morel  v.  Earl  of  Westmoreland,  [19031 
1  K.  B.  64. 
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Boyd,  C.  March  11th,  1904. 

chambers. 

Re  OLIVER  AND  BAY  OF  QUINTE  R.  W.  CO. 

Costs — Railway  Act — Proceedings  for  Expropriation  of  Land 
— Abandonment — Costs  of  Landowner — Taxation — Items — 
Reference  to  Taxing  Officer — Reconsideration  by  Judg^— 
Quantum — Consent — Notice — Appointment  of  third  Arbi- 
trator—  Instructions  for  Brief — Witness  —  Enlargement 
—Order, 

Motion  by  landowner  for  reconsideration  of  taxing  oflBcer's 
rulings  on  the  taxation  of  the  landowner's  costs  of  proceed- 
ings for  arbitration  which  were  held  (2  0.  W.  R.  953)  to 
have  been  abandoned. 

A.  H.  Marsh,  K.C.,  for  landowner. 

W.  E.  Middleton,  for  company. 

Boyd,  C. — The  statute  provides  that  the  railway  company 
may  abandon  the  notice  to  take  land  and  all  proceedings 
thereunder,  but  shall  be  liable  to  the  person  notified  for  all 
damages  or  costs  incurred  by  him  in  consequence  of  such 
notice  and  abandonment  .  .  .  such  costs  to  be  taxed  in 
the  same  manner  as  costs  after  an  award :  51  Vict.  ch.  29,  sec. 
158  (D.) 

By  sec.  154,  in  tlie  case  of  an  award,  the  amount  of  the 
costs,  if  not  agreed  upon,  may  be  taxed  by  the  Judge.  In 
the  new  Railway  Act  of  1903  the  interpretation  clause  de- 
clares the  expression  "costs''  includes  "fees,  counsel  fees, 
and  expenses :"  3  Edw.  VII.  ch.  58,  sec.  2  (d) ;  but  that  does 
not  apply  to  past  proceedings. 

The  usual  and  convenient  course  is  not  for  the  Judge  to 
tax  in  the  first  instance,  but  to  relegate  the  bill  of  costs  to  an 
officer  conversant  with  the  practice  of  taxation  to  ascertain 
what  has  been  properly  incurred  in  the  proceeding.  And  his 
conclusions  may  be  adopted  as  varied  by  the  Judge.  That 
is  the  most  consistent  method  of  procedure. 

Now,  as  to  this  particular  bill  and  the  objections  to  the 
taxation. 

I.  I  overrule  the  first,  which  is  based  on  want  of  liberality 
in  taxing  items.  If  the  lands  are  taken  compulsorily,  the 
cases  shew  that  the  costs,  as  well  as  the  damages,  should  be 
assessed  in  larger  measure  than  in  ordinary  litigation,  but 
in  a  case  like  this,  of  mere  desistment,  it  is  enough  if  the 
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bill  is  fairly  taxed.    That  is  suflScient  to  shew  why  these  items 
should  stand  approved. 

II.  The  2nd  objection  is  overruled;  the  consent  to  take 
possession  was  given  as  a  preliminary,  and  it  stands  good  for 
the  new  notice  served  on  9th  July  after  the  first  notice  had 
been  abandoned.  The  consent  is  not  part  of  the  desistment 
proceedings.  | 

III.  The  3rd  objection  is  overruled;  the  taxing  ofl&cer  was 
right  in  holding  that  the  steps  taken  to  appoint  a  third  arbi- 
trator are  not  costs  of  the  solicitor  or  owner  but  are  matters 
to  be  arranged  by  the  two  appointed  arbitrators,  under  sec. 
151. 

rV.  The  4th  objection  is  allowed,  as  to  instructions  for 
brief.  These  expropriation  proceedings  under  the  Eailway 
Acts  are  really  statutory  arbitrations  and  may  well  be  classed 
under  item  163  in  the  tariff  of  costs.  As  to  municipal  arbi- 
tration it  is  said  that  the  taxation  is  to  proceed  as  in  other 
and  ordinary  litigation:  Ee  Beaty,  13  P.  B.  318.  If  it  is 
proper  to  have  counsel,  then  brief  and  instructions  for  brief 
follow  as  of  course:  McCallum  v.  McCallum,  11  P.  R.  179. 
On  taxation  substance  rather  than  form  is  to  be  regarded: 
In  re  Consolidated  Exploration  and  Finance  Co.,  [1899]  2 
Ch.  599. 

V.  The  5th  objection  is  allowed;  on  the  affidavit  Mrs. 
Edwards  was  a  necessary  and  material  witness  as  to  value, 
and  what  was  actually  disbursed  should  be  allowed. 

VI.  Having  regard  to  the  owner's  application  to  stay  the 
proceedings  before  the  arbitrators  by  injunction,  and  the  fact 
that  thereon  an  enlargement  was  had,  I  think  the  fee  taxed 
is  sufficient.  It  is  a  matter  of  quantum  and  discretion  as  to 
allowance,  which  is  rarely  interfered  with. 

VII.  This  is  disallowed;  *' Instructions  to  move  for  costs 
of  arlytration.*'  Item  38  of  tariff  applies,  and  the  officer's 
judgment  should  not  be  disturbed.     S.  v.  K.,  30  Sol.  Jo.  220. 

VIII.  This  should,  in  the  circumstances,  be  allowed. 
Where  the  costs  are  given  direct  by  the  statute  according  to 
the  result  of  the  award,  it  would  be  needless  to  apply  for  an 
order  to  tax  the  costs — the  taxation  will  proceed  on  the  au- 
thority of  the  statute,  and  a  fiat  or  request  to  the  taxing 
officer  will  suffice.  The  Judge  may  tax,  or  he  may  ask  the 
officer  who  is  more  conversant  with  the  details  of  costs  to  act 
BA  his  delegate,  and  adopt  or  modify  his  conclusion  embodied 
in  the  allocatur.  But  here  it  is  different — -the  right  to  costs 
was  contested — ^it  was  argued  that  there  had  been  no  abandon- 
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ment  of  the  first  notice  under  the  statute,  and  that  no  lia- 
bility existed  on  the  part  of  the  company.  This  preliminary 
question  had  to  be  determined  upon  afiidavits,  and  a  proper 
outcome  of  such  contest  was  an  order  declaring  the  liability. 
What  wauld  in  the  completed  arbitration  be  determined  by 
the  award  was  in  this  case  determined  by  the  order  giving 
costs.  The  order,  therefore,  and  its  incidents,  should  be  in- 
cluded in  the  taxation. 

Having  regard  then  to  these  rulings,  I  increase  the  bill 
of  costs  by  the  addition  of  $16.76,  making  the  whole  bill  as 
finally  settled  $16.75+81.81=$98.66.  No  costs  of  this  re- 
consideration of  the  taxing  officer^s  rulings.  Success  is  di- 
vided, and  some  of  the  points  are  new. 


Cartwright,  Master.  March  12th,  1904. 

chambers. 
•  DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Stay  of  Proceedings — Application  for — Release  of  Plaintiff^s 
Claim — Payment  to  Plaintiff — Pleading — 'Fraud — Delay 
in  Applying. 

This  action  was  begun  on  20th  November,  1903,  by  the 
alleged  widow  of  a  workman  killed  while  in  the  defendants' 
employ.  On  30th  October,  1903,  defendants  obtained  from 
plaintiff  a  release  for  $230,  of  which  they  paid  her  in  cash 
$157.50.  The  fact  of  this  release  was  made  known  on  the 
20th  November  to  plaintiff's  solicitors,  but  no  steps  were 
taken  by  them  to  have  the  money  repaid,  as  was  done  in 
Johnson  v.  Grand  Trunk  R.  W.  Co.,  25  0.  R.  64,  under 
similar  circumstances. 

The  action  then  proceeded.  The  plaintiff  at  first  claimed 
only  as  the  widow  of  the  deceased.  Afterwards  on  24th 
February  the  statement  of  claim  was  amended  by  adding  a 
claim  as  administratrix. 

The  defeSnce,  filed  10th  December,  (1)  denied  the  allega- 
tions in  the  statement  of  claim,  (2)  set  up  the  release  above 
mentioned,  (3)  charged  contributory  n^ligence,  (4)  denied 
notice. 

It  was  afterwards  amended  by  order  of  22nd  January, 
1904,  by  denying  specifically  that  plaintiff  was  the  lawful 
widow  of  deceased. 
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The  reply  was  filed  12th  January  and  alleged:  (1)  that 
the  release  was  not  plaintiff's  deed;  (2)  that  it  was  obtained 
by  fraud  of  defendants  and  misrepresentations  to  her  that 
she  was  not  entitled  to  anything  because  she  was  not  a  lawful 
wife. 

Plaintiff  was  examined  for  discovery  on  4th  March. 
Notice  of  trial  was  served  on  3rd,  and  action  was  set  down 
on  7th  March. 

At  this  stage  defendants  moved  to  have  action  stayed 
unless  plaiutiff  repaid  tte  $157.50  above  mentioned. 

6.  L.  Smith,  for  defendants,  relied  on  Hewson  v.  Mac- 
donald,  32  C.  P.  407. 

A.  K.  Clute,  for  plaintiff. 

The  Master. — Had  this  motion  been  made  at  once  on 
service  of  writ  or  at  least  of  statement  of  claim,  or  even  when 
order  of  22nd  January  was  obtained,  defendants  would  have 
been  in  a  much  stronger  position.  They  could  then  perhaps 
have  successfuDy  invoked  the  above  case  and  Johnson  v. 
Grand  Trunk  B.  W.  Co.,  and  plaintiff  might  have  found  it 
impossible  to  approbate  and  reprobate  the  release  at  the  same 
time. 

As  it  is,  there  is  much  force  in  Mr.  Clute's  argument  tliat 
defendants  have  waived  any  right  they  might  have  had  if  they 
had  moved  at  any  reasonable  earlier  stage  for  a  return  of  the 
money  or  to  have  the  reply  struck  out. 

There  is  another  point  which  has  occurred  to  me  since  the- 
argument.  Defendants  professed  from  the  first  to  know  that 
plaintiff  was  not  the  lawful  wife  of  the  deceased  and  told 
her  so.  They  may  therefore  be  considered  to  have  paid  money ' 
for  the  release  to  prevent  her  from  bringing  an  action  which,, 
though  it  would  fail,  would  cost  them  perhaps  more  than 
the  $230. 

It  may  be  that  they  will  still  get  the  full  benefit  of  this,, 
and  that  plaintiff  will  recover,  if  at  all,  only  as  administra- 
trix and  for  the  benefit  of  the  mother  or  other  relatives  of 
the  deceased,  if  any  so  entitled. 

In  this  view,  it  would  not  be  right  to  order  the  money  to« 
be  repaid  now,  and  so  stay  the  trial  at  this  very  late  stage^ 
when  the  application,  if  proper,  could  have  been  made  at 
least  several  weeks  earlier:  see  Cross  v.  Earl  Howe,  62  L. 
T.  342. 

Under  the  special  circumstances  of  this  case,  I  have  con- 
cluded to  dismiss  the  motion,  but  without  costs,  and  without 
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prejudice  to  any  oih»  proccedingB  by  way  of  applicaticHi  to 
the  trial  J^udge  w  otherwise  which  defendants  may  be  td- 
Tised  to  take,  to  obtain  this  or  any  other  relief  by  way  of 
•coTinterclaun  or  otherwise  to  which  they  may  think  they  are 
-entitled. 


Britton,  J.  March  12th,  1904. 

TRIAL. 

'  BOYLE  V.  CITY  OF  GUBLPH. 

IVay — Non-r&pair — Injury  to  Tr(ivMer—J)eath — ^Action  by 
Widow — -Negligence  of  Municipal  Corporation — Dangerous 
Condition  of  Highway — Open  Ditch — 'Proximate  Cause  of 
Injury — Contributory  Negligence — Intoodcation — Damages 
— Apportionment 

Action  by  Catherine  Boyle,  widow  and  administratrix  of 
the  estate  of  John  Boy^e,  deceased,  on  behalf  of  herself  and 
her  infant  son  and  daughter,  to  recover  damages  for  the 
death  of  her  husband,  a  farmer.  On  3rd  January,  1903,  he 
was  in  Guelph  attending  to  business,  and  left  for  home  be- 
tween 4  and  6  o'clock  in  the  afternoon.  In  leaving  the  city 
by  way  of  Waterloo  street  ho  so  drove  that  the  wheel  of  his 
waggon  went  into  an  open  ditch  or  creek  or  sewer  on  the 
public  street,  his  waggon  was  overturned,  and  he  thrown  into 
the  ditch.  He  was  very  seriously  injured,  and  was  taken  to 
the  hospital,  where  he  died  on  the  following  day. 

J.  E.  Day,  Guelph,  for  plaintiff. 

D.  Guthrie,  K.C.,  and  W.  R.  Riddell,  K.C.,  for  defendants. 

Britton,  J. — .  .  .  The  accident  happened  at  the 
westerly  end  of  an  open  ditch  which  is  on  the  northerly  side 
•of  Devonshire  atreet,  and  which  ditch  was  constructed  or  im- 
proved' by  the  city  of  Guelph  for  the  purpose  of  conducting 
water,  which  comes  from  the  north  to  Devonshire  street, 
westerly  to  a  point  on  Waterloo  street  where  this  street  inter- 
sects and  crosses  Devonshire  street.  The  water  is  then  takea 
•southerly,  through  a  culvert,  across  Devonshire  street,  and  on, 
southerly,  in  an  open  ditch  on  the  easterly  side  of  Waterloo 
street.  This  ditch  where  the  accident  happened  has  banks 
about  four  feet  high,  and  at  the  time  of  the  accident  the  water 
in  it  was  very  foul.  .  .  .  Waterloo  street  is  a  very  wide 
street,  being  97  feet  of  an  allowance  for  road  .  .  .  but 
the  travelled  part  north  of  Devonshire  street  is  only  20  feet 
in  width.  To  persons  going  south  on  Waterloo  street,  and 
iuming  to  go  east  on  Devonshire  street,  the  westerly  end  of 
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this  open  ditch  is  a  dangerous  place.  It  is  dangerous  at  any 
time  because  of  the  necessity,  in  order  to  avoid  the  ditch,  of 
keeping  near  the  centre  of  Waterloo  street  until  the  northerly 
limit  of  the  travelled  part  of  Devonshire  street  is  reached. 
It  is  more  dangerous  at  night  or  when  the  road  is  icy. 

I  am  of  opinion  and  so  j6nd  that  the  construction  of  this 
open  ditch  and  connecting  it  with  the  culvert  so  far  to  the 
west  on  Devonshire  street  is  objectionable,  and  that  it  is  in 
want  of  repair.  It  causes  the  street  at  that  point  to  be  in  a 
dangerous  condition.  A  person  driving  by  day  or  night, 
going  from  Waterloo  street  southerly  and  turning  to  go  east- 
erly upon  Devonshire  street,  is  liable,  even  if  a  good  driver 
and  exercising  ordinary  care,  to  make  too  short  a  turn  and  in 
doing  so  there  is  danger  of  just  such  an  accident  as  happened 
in  this  case.  .  .  .  This  comer,  with  the  ditch  constructed 
as  it  is,  is.  "a  narrow  and  perilous  part"  of  the  street  (see 
Caswell  V.  St.  Mary's,  28  XJ.  C.  R.  252),  and  vehicles  in  turn- 
ing from  Waterloo  street  to  go  east  upon  Devonshire  street 
would  naturally  have  a  tendency  to  swing  or  slide  towards 
the  open  ditch  on  the  northerly  end  of  the  Devonshire  street 
culvert.  If,  for  any  reason,  it  was  necessary  to  extend  the 
ditch  so  far  westerly,  then  it  should  have  been  protected, 
either  by  a  covering  or  by  a  guard  rail. 

I  find  that  this  road  or  highway,  by  reason  of  the  exten- 
sion of  the  open  ditch  so  far  westerly  as  to  partly  cross  Water- 
loo street  and  thus  narrow  Waterloo  street  at  the  crossing  of 
Devonshire  street,  was  not  at  the  time  of  the  accident  in  such 
a  reasonable  state*  of  repair  that  those  requiring  to  use 
Waterloo  street  and  pass  from  if,  going  westerly  upon  Devon- 
shire street,  could,  using  ordinary  care,  do  so  with  safety: 
Foley  V.  Flamborough,  29  0.  E.  141. 

I  find  that  defendants  were  guilty  of  neglect  of  the  duty 
to  keep  that  part  of  the  highway  where  the  accident  happened 
in  such  a  state  of  repair  as  is  reasonably  safe  and  sufficient 
for  the  ordinarv  travel  of  the  locality :  Lucas  v.  Moore,  3  A. 
R.  608. 

I  find  that  the  accident  to  the  deceased  was  caused  by  this 
defective  condition  of  the  highway.     .     .     . 

In  driying  the  horses  and  in  turning  the  comer,  the  de- 
ceased appears  to  have  driven  so  that,  in  making  the  turn, 
first  the  front  wheel  of  his  waggon  went  over  the  side  of  the 
ditch.  As  soon  as  deceased  realized  his  danger,  he  did  his 
best  by  urging  his  horses  on,  and  they  pulled  the  front  wheel 
out,  but  the  left  hind  wheel  then  went  over,  with  the  result 
that  the  waggon  box  was  thrown  oif  and  the  driver  was  thrown 
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into  the  water  and  so  injured  that  he  died  in  consequence  of 
his  injuries. 

I  find  that  the  deceased  was  not  guilty  of  contributory 
nefirligence.  The  suggestion  that  deceit  was  intoxicated  at 
the  time  of  the  accident  was  made  at  the  trial,  but  was  not 
pressed  strongly  upon  the  argument.  He  was  picked  up  in 
a  dazed  condition,  and,  no  doubt,  said  he  was  drunk.  It  is 
Quite  consistent  with  the  other  evidence  that  deceased  meant, 
he  was  dazed,  stunned,  stupefied.  That  was  his  condition. 
Those  who  saw  him  in  the  afternoon  and  just  before  the  acci- 
dent say  he  was  sober.  ...  No  doubt,  he  had  taken  one 
or  more  glasses  of  intoxicating  liquor,  but  there  is  no  reason- 
able or  satisfactory  evidence  that  he  was  under  the  influence 
of  it,  or  that  it  had  anything  to  do  with  occasioning  the  acci- 
dent.    .     .     . 

The  deceased  was  60  years  of  age.  The  plaintiff  is  over 
52.     The  son  is  20,  and  the  daughter  between  16  and  17. 

I  have  considered  very  fully  all  the  circumstances  brought 
out  in  evidence  as  to  damages,  and  I  assess  them  at  $1,500, 
to  be  apportioned  as  follows :  $1,000  to  plaintiff  as  widow  per- 
sonally, $300  to  the  daughter,  and  $200  to  the  son.  Defend- 
ants to  pay  .costs. 


Britton,  J.  March  12th,  190 i. 

TRIAL. 

MALCOLMSON  v.  MALCOLMSON. 

Mortgage — Forgery — Facts  Establishing  Genuineness — Want 
of  Independent  Advice — Reduction  of  Amount — Costs  of 
Action — Counterclaim — ^Promissory  Note. 

Action  by  the  assignee  for  creditors  of  William  Cowan 
and  Eobert  Cowan  to  remove  from  the  registry  as  a  cloud  on 
plaintiff's  title  a  mortgage  purporting  to  be  made  by  William 
Cowan  to  defendant  Purdy,  dated  9th  August,  1897,  upon  lot 
13  in  the  9th  concession  of  the  township  of  Maryborough, 
for  $3,488,  which  mortgage  was  assigned  by  Purdy  to  defend- 
ant Hugh  Rae  by  assignment  dated  9th  August,  1902,  and 
register^  26th  February,  1903.  Counterclaim  by  defendant 
Rae  upon  the  mortgage  and  a  promissory  note. 

H.  B.  Morphy,  Listowel,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendant  Rae. 
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Britton,  J. — .  .  .  William  Cowan,  now  a  man  over 
80  years  of  age,  weak  in  body  and  mind,  was  the  owner  of 
lot  13  and  resided  upon  it  for  many  years.  Defendant  Hugh 
Rae  went  from  the  township  of  Blanchard  to  the  township 
of  Maryborough  about  26  years  ago,  and  he  says  that  at  that 
time  he  was  possessed  of  about  $5,500  in  cash.  He  com- 
menced lending  money  to  William  Cowan,  lending  in  small 
sums  from  time  to  time  as  Cowan  desired  imtil  November, 
1889,  when  he  (Rae)  asked^for  security,  and  obtained  from 
Cowan  a  mortgage  on  this  farm,  dated  13th  November,  1889, 
for  $2,733,  payable  ten  years  after  the  date  thereof,  with  in- 
terest at  6  per  cent,  per  annum,  payable  yearly  in  advance. 
I'hat  mortgage  is  not  now  open  to  question.  .  .  Notwith- 
standing what  Cowan  has  said,  and  considering  it  very  prob- 
able that  Rae  charged  a  large  rate  of  interest  upon  his  ad- 
vances, I  must  find  that  the  mortgage  then  executed  was  fully 
understood  by  Cowan  and  truly  represented  his  indebtedness 
to  defendant  Rae.  Rae  took  this  mortgage  to  the  registry 
oflBce  on  30th  December,  1889,  and  found  that  there  was  a 
prior  mortgage  upon  the  property  for  $4,300,  carrying  in- 
terest at  8  per  cent.  He  considered  the  farm  then  worth 
$9,000,  and  he  says  he  began  again  to  lend  money  to  Cowan 
upon  notes.  If  that  is  true,  no  doubt  Rae  embraced  the  op- 
portunity afforded  by  Cowan^s  need  of  money  of  getting  a 
large  rate  of  interest.  Rae  states  that  he  wanted  to  get  for 
Cowan  a  loan  at  a  lower  rate  of  interest  than  the  first  mort- 
gage was  carrying  to  take  up  this  first  mortgage,  knowing  that 
by  thus  assisting  Cowan,  he  would  be  improving  his  own 
position,  and  a  loan  was  procured  from  and  Cowan  gave  a 
mortgage  to  James  Kay  for  $4,325,  with  interest  at  5J  per 
cent.,  dated  9th  August,  1892.  It  was  necessary  that  James 
Kay  in  making  this  loan  should  have  a  first  mortgage,  so 
Rae  executed  a  release  of  his  mortgage  for  $2,733,  and  took  a 
new  one  of  the  same  date  as  the  mortgage  to  Kay  for  the  same 
amount  as  his  (Rae's)  prior  mortgage,  $2,733,  payable  5  years 
after  date,  but  with  interest  at  5  per  cent,  per  annum,  pay- 
able half-yearly.  .  .  .  The  mortgages  to  Kay  and  to  Rjae 
were  both  registered  on  11th  August,  1892,  as  Nos.  6766  and 
6767.  This  mortgage  to  Rae  was  witnessed  by  Robert  Cowan, 
son  of  William  Cowan,  and  there  is  not  any  doubt  about 
its  genuineness. 

Rae  swears  that  nothing  was  paid  by  Cowan  upon  this 
mortgage,  and  that,  instead  of  paying.  Cowan  was  borrowing 
more  money. 

Cowan  says  that  he  was  paying,  and  that  a  certain  promis- 
sory note  for  $912,  dated  20th  January,  1895,  represented 
his  entire  indebtedness  to  Rae  at  that  date. 


826 

I  find  as  facts  that  the  mortgage  dated  9th  August,  1892, 
is  genuine,  and  that  Cowan,  the  mortgagor,  was  then  indebted 
to  Bae  in  at  least  $2,733  for  which  that  mortgage  was  given, 
and  that  the  note  for  $912,  dated  20th  January,  1895,  is 
genuine,  that  is,  it  was  actually  signed  by  William  Cowan 
and  Robert  Cowan.    .    .    . 

There  is  no  evidence  of  any  business  transaction  other 
than  the  discharge  of  Bae's  mortgage  and  a  new  mortgage 
to  Purdy  (that  in  question  in  the  action)  about  5th  June, 

1897.  It  was  drawn  up  by  defendant  Rae  himself,  without 
any  request  or  pressure  from  any  one.  Rae  kept  possession 
of  it  and  took  it  to  the  registry  office  himself  on  16th  July, 

1898.  Rae  admits  that  the  mortgage  to  Purdy  was  some 
time  in  course  of  preparation  and  under  consideration  by 
him,  and  that  the  date  9th  August,  1897,  was  not  the  exact 
date  of  execution.  That  date  was  inserted  as  being  exactly 
five  years  from  the  date  of  the  then  last  mortgage  to  him. 

If  this  mortgage  of  9th  August,  1892,  was  not  in  fact 
paid,  what  motive  can  be  suggested  for  Rae  executing  a  re- 
leMe  €i  it  and  tcrffng  a  jmbw  one  for  the  same  amount  plus 
the  interest? 


Rae's  excuse  for  releasing  the  old  mortgage  and 
a  new  one  in  the  name  of  his  friend  Purdy  is,  that  it  was  to 
deceive  his  wife — it  may  be  said  that  it  was  in  fraud  of  his 
wife,  from  whom  Rae  at  that  time  was  living  apart,  and, 
liowever  disreputable  a  thing  it  was  for  Rae  to  do,  it  at  least 
gives  a  reason  for  the  doing  of  an  act  which  would  otherwise 
be  inexplicable.     .     .     . 

Upon  the  evidence  I  find  that  the  signature  to  the  mort- 
gage in  question  is  that  of  TVilliam  Cowan.  There  is  a  charac- 
ter about  it  that  belongs  to  the  writing  of  William  Cowan. 
It  does  not  diifer  in  appearance  and  character  from  the  sig- 
natures shewn  to  be  genuine  more  than  do  the  genuine  signa- 
tures differ  from  each  other. 

I  confess  to  not  being  able  to  imderstand  the  defendant 
Rae,  or  why  he  took  so  strange  a  course  in  his  business 
matters.  His  conduct  was  calculated  to  excite  the  strongest 
suspicion,  and  he  has  himself  to  blame  for  the  litigation 
.  .  .  the  creditors  of  William  Cowan  cannot  be  blamed 
for  this  contestation.  On  account  of  the  conduct  of  Rae  and 
by  reason  of  the  circumstances  mentioned,  the  defendant 
Rae  should  not  get  his  costs,  and  he  should  pay  Purdy's  costs. 

The  mortgage  in  question  is  for  $3,488.  This  is  almost 
exactly  the  $2,733  with  compound  interest  at  5  per  cent,  for 
five  years.     Considering  that  this  mortgage  was  prepared  by 
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Bae — ^prepared^  as  he  says^  from  time  to»  time  at  his  house; 
that  the  amount  is  filled  in  in  difEerent  ink,  and  apparently 
not  when  executed  by  Cowan;  that  Cowan  had  no  independent 
advice — no  one  present  at  any  reckoning  in  regard  to  it — 
that  no  one  was  called  in  even  to  witness  the  signature — I  feel 
at  liberty,  upon  the  counterclaim  of  Eae,*  placing  the  matter 
in  the  hands  of  the  Court,  to  reduce  the  claim  to  the  net 
amount  of  the  principal  upon  the  prior  mortgage,  and  allow- 
ing this  mortgage  to  stand  at  $2,733  with  interest  from  9th 
August,  1897.     .     .    . 

The  plaintiff's  action  to  set  aside  the  mortgage  will^ 
therefore,  be  dismissed,  without  costs  as  against  defendant 
Bae,  and  with  costs  as  against  defendant  Purdy,  and  Bae  is 
to  indemnify  plaintiff  against  these  costs. 

The  cla^m  of  defendant  Bae  shall  stand  as  proved  against 
the  estate  of  William  Cowan  as  a  second  claim  upon  mortgage 
for  $2,733  and  interest  from  9th  August,  1897,  and  as  an 
imsecured  claim  upon  the  note  against  the  estate  of  William 
Cowan  and  Bobert  Cowan  upon  the  note  and  interest^ 
amounting  in  all  to  $1,073.28. 


MacWatt,  Co. J.  October  2nd,  1903. 

2nd  division  court,  lambton. 

BOGEBS  V.  MABSHALL.  - 

Chattel  Mortgage — Money  Advanced  Raised  by  Joint  Note  of 
Mortgagor  and  Mortgagee  —  Liability  on  Indorsement  — 
Renewals  not  Shewing  all  Payments  Made — Reference  to 
Previous  Renewals — Affidavit  of  Bona  Fides  not  Shewing 
County  in  which  Sworn. 

An  interpleader  issue,  tried  at  Watford  on  18th  Septem- 
ber, 1903. 

W.  J.  Hanna,  for  plaintiff. 

John  Cowan,  K.C.,  for  claimant. 

MacWatt,  Co.J.— Marshall,  the  defendant,  early  in  the 
year  1897  was  in  financial  difficulties;  his  goods  were  under 
seizure  and  about  to  be  sold.  He  applied  to  Crawford,  the 
claimant,  for  assistance,  which  was  given. 

Crawford  went  to  a  banker  named  Wynne  and  raised  on 
his  note,  on  which  Marshall  was  a  joint  maker,  sufficient  to 
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pay  off  the  claims  against  MarshalPs  goods,  and  then  took  a 
chattel  mortgage  dated  3rd  February,  1897,  for  $441,  without 
recitals  of  any  kind,  to  secure  himself.  This  mortgage  is 
still  in  force,  little  more  than  the  interest  having  been  paid 
thereon,  the  amount  due  at  the  last  renewal  on  11th  Janu- 
ary, 1903,  being  $367.  The  original  note  has  been  also  from 
time  to  time  renewed,  and  the  payments  have  all  been  made 
by  Marshall. 

Rogers,  the  plaintiff,  recovered  judgment  against  Mar- 
shall, the  defendant,  in  August  last,  issued  execution,  and  a 
seizure  of  MarshalPs  goods  was  made,  which  were  covered  by 
the  Crawford  chattel  mortgage. 

Mr.  Hanna,  for  the  plaintiff,  claims  the  goods  on  these 
grounds : — 

First,  the  chattel  mortgage  is  void,  as  it  comes  within  sec. 
8  of  E.  S.  0.  1897  ch.  148,  which  provides :  "  In  case  of  a 
mortgage  of  goods  and  chattels  for  securing  the  mortgagee 
against  the  indorsement  of  any  bills  or  promissory  notes  or 
any  other  liability  by  him  incurred  for  the  mortgagor,  not 
extending  for  a  longer  period  than  one  year  from  the  date 
of  such  mortgage,  and  in  case  the  mortgage  is  executed  in 
good  faith,  and  sets  forth  fully,  by  recital  or  otherwise,  the 
terms,  nature,  and  effect  of  the  agreement,  and  the  amount 
of  liability  intended  to  be  created,*'  ete.,  the  mortgage  is 
valid,  otherwise  it  is  void. 

Second,  that  the  renewals  do  not  shew  all  payments  made 
on  the  mortgage;  hence  the  mortgage  has  lapsed  as  against 
creditors. 

Third,  that  the  renewal  for  the  year  1901  has  lapsed  be- 
cause the  jurat  does  not  shew  the  county  in  which  the  affidavit 
was  sworn. 

Any  one  of  the  grounds,  if  sound,  will  invalidate  the 
mortgage. 

As  to  the  first  ground,  I  find  from  the  evidence  that  the 
claimant  Crawford  went  to  the  banker  Wynne,  and  on  his 
own  note  as  security  got  the  money;  that  Wynne  teok  the 
money  and  handed  it  te  Crawford,  who  gave  it  to  his  solicitor, 
and  by  the  latter  it  was  paid  to  release  Marshall  from  seizure.  ^ 
Section  8  refers  te  indorsements  or  any  other  liability.  There 
was  no  indorsement  in  this  case,  and  I  take  it  that  *'  any  other 
liability  **  must  be  read  as  a  liability  with  reference  to  bill  or 
notes.  It  is  true  that  Marshall,  the  defendant,  did  at  Craw- 
ford's request  sign  the  note  as  a  joint  maker,  but  Wynne's 
evidence  makes  it  clear  that  the  loan  was  made  to  Crawford, 
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the  claimant,  and  to  him  alone,  without  reference  to  Mar- 
fihall.  This  I  find  to  he  a  fact.  I  am  therefore  of  opinion 
that  the  mortgage  does  not  come  within  sec.  8  of  the  Act, 
as  it  was  not  given  to  secure  the  mortgagee  against  the  in- 
dorsement of  any  bills  or  promissory  notes  or  any  other 
liability  of  a  similar  character.  In  all  the  cases  I  have  come 
across,  and  they  are  many,  "  liability  "  seems  to  refer  to  the 
liability  in  respect  of  the  indorsement  for  the  mortgagor. 
In  this  case  there  is  no  indorsement.  There  is  a  debt  due  by 
the  mortgagor  to  the  mortgagee,  for  which  the  latter  is  liable. 

I  am  confirmed  in  this  view  by  the  cases.  Those  that  seem 
to  me  to  be  most  in  point  are  Severn  v.  Clarke,  30  C.  P.  363, 
and  Corby  v.  Clarke,  30  C.  P.  368  (one  case  really,  or  rather 
the  decision  covers  botii).     .     .     . 

Further,  if  Crawford  had  not  paid  off  Marshall's  debt  in 
1897,  the  property  now  under  seizure  would  have  been  sold 
for  the  then  chattel  mortgagees'  benefit. 

As  to  the  second  ground,  Mr.  Hanna  referred  to  Kerr  v. 
Eoberts,  17  C.  L.  T.  Occ.  N.  337,  a  decision  of  Ketchum, 
Co: J.,  and  sec.  18  of  the  Act. 

I  must  follow  Christin  v.  Christin,  1  0.  L.  R.  634,  in 
which  a  renewal  statement  filed  by  a  chattel  mortgagee  was 
not  signed,  but  on  the  back  was  an  affidavit  signed  and  sworn 
by  the  mortgagee  referring  to  the  statement,  and  this  was 
held  a  suflBcient  compliance  with  R.  S.  0.  ch.  148,  sec. 
18.  Street,  J.,  at  p.  635,  says:  "There  has  been  an  at- 
tempt to  follow  too  slavishly  the  form  given  in  the  statute, 
but  I  think  the  requirements  of  the  statute  have  been  suffi- 
ciently complied  with,  and  that  the  amount  remaining  due 
could  be  calculated  without  difficulty  by  any  person  with  the 
material  supplied  by  the  statement." 

So,  in  the  present  case,  any  creditor  could  tell  by  the  last 
renewal  in  January,  1903,  the  amount  due,  and  with  the 
mortgage  and  six  renewals  test  the  correctness  of  the  figures. 
A  creditor  must  examine  the  mortgage,  and,  if  it  run  a  few 
years,  follow  up  each  renewal.  If  so,  the  sixth  renewal  is  as 
necessary  as  the  first,  so  all  should  be  read  together.  As  I 
read  the  decision  *of  Ketchum,  Co. J.,  each  renewal  must  be 
read  by  itself;  although  it  is  useless  if  3  or  4  or  any  previous 
renewal  is  invalid.  I  therefore  decide  that  the  renewals  in 
this  case  are  valid,  and  that  the  "amount  remaining  due 
could  be  calculated  without  difficulty  by  any  person  with  the 
material  supplied  by  the  statements.'' 
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See  also  Barber  v.  Maugham,  42  TJ.  C.  R.  134;    .    . 
Walker  v.  Niles,  18  Gr.  210;  and  Sloan  v.  Maughan,  3  A.  R. 
280.    .    .    . 

As  to  the  third  ground  Mr.  Hanna  withdrew  his  objection 
to  the  renewal  where  the  jurat  said  "  sworn  in  the  county  of 
Lambton''  without  stating  the  place,  and  rested  as  to  this 
ground  on  the  one  where  the  jurat  read :  **  Sworn  in  the  vil- 
lage of  Watford/'  without  naming  the  county.  The  jurat  in 
the  first  renewal  in  the  year  1898  reads  as  follows : — "  Sworn 
before  me  at  the  village  in  the  county  of  Lambton,  this  31st 
day  of  January,  in  the  year  of  our  Lord  1898." 

The  jurat  in  the  1901  renewal  reads  as  follows :  "  Sworn 
before  me  at  the  village  of  Watford  this  12th  day  of  January 
in  the  year  of  our  Lord  1901.  Alex.  Saunders,  a  commis- 
sioner," etc. 

Mr.  Hanna  cites  Morse  v.  Phinney,  22  S.  C.  R.  563, 
where  the  omission  of  the  coimty  in  the  jurat  was  held  fatal. 

Mr.  Cowan  cites  Commercial  Bank  of  Manitoba  v.  Fehren- 
back,  4  Terr.  L.  R.  335 ;  DeForrest  v.  Bunnell,  16  U.  C.  R. 
370;  and  Regina  v.  Atkinson,  17  C.  P.  395. 

If  the  decision  of  the  Supreme  Court  in  Morse  v.  Phinney 
had  been  in  an  Ontario  case,  I  should  have  been  compelled  to 
follow  it.  But  it  was  in  a  Nova  Scotia  case  where  the  statute 
is  different,  where  "  shall "  is  used  instead  of  *'  may,"  as  in 
the  Ontario  statute.  I  think  therefore  I  am  bound  to  follow 
the  decision  of  the  Ontario  Courts,  even  if  I  have  failed  to 
distinguish  this  case  from  the  one  cited. 

The  affidavit  in  the  1901  renewal  is  headed  "County  of 
Lambton,  to  wit."  It  is,  as  the  whole  written  part  of  the 
affidavit  is,  except  the  signature  of  the  deponent,  in  the  hand- 
writing of  the  commissioner,  Alexander  Saunders,  a  well 
known  solicitor  residing  and  practising  in  the  village  of 
Watford  for  years,  and  whose  handwriting  is  familiar  to  me. 
No  evidence  was  given  that  the  affidavit  was'^not  sworn  in  the 
village  of  Watford,  in  the  county  of  Lambton,  or  that  Saun- 
ders was  not  the  one  who  was  well  known  as  a  commissioner 
for  the  county.  Apart  from  that,  however,  the  village  of 
Watford  is  an  incorporated  village  referred  tp  in  R.  S.  0. 
1897  ch.  3,  sec.  1,  sub-sec.  18,  "An  Act  respecting  the  Terri- 
torial Division  of  Ontario  for  Municipal  and  eTudicial  pur- 
poses," and  hence  under  sec.  8,  sub-sec.  39,  R.  S.  0.  1897  ch. 
1,  to  be  "  judicially  noticed  by  all  Judges." 
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The  decisions  in  our  C6urts  are  more  lenient  and  do  not 
set  aside  chattel  mortgages  for  mistakes  which  do  not  mis- 
lead. See  the  cases  already  cited ;  Sloan  v.  Maughan^  3  A.  B. 
280;  Farleigh  v.  McDonald,  45  C.  P.  233;  Hamilton  v.  Haiv 
risen,  46  U.  C.  K.  127;  Taylor  v.  Commercial  Bank,  4  C.  P. 
447;  McDonald  v.  Garret,  30  0.  E.  398;  Martin  v.  Sampson, 
24  A.  S.  1. 

The  want  of  deponent^s  address  is  no  objection  to  an 
aflBdavit  made  for  registration  of  a  chattel  mortgage:  Brodie 
V.  Ruttan,  16  U.  C.  K.  207. 

In  Commercial  Bank  of  Manitoba  v.  Fehrenback,  already 
cited,  it  was  held  that  neither  (1)  the  omission  to  state  the 
address  and  occupation  of  the  maker  after  his  signature,  nor 

(2)  the  omission  of  the  deponent's  name  and  occupation  in 
the  body  of  the  affidavit  of  execution  signed  by  him,  nor 

(3)  the  omission  to  state  in  the  ^'urat  a  more  definite  place 
than  the  "  N.  W.  Territories,''  rendered  the  registration  of  the 
mortgage  invalid. 

In  DeForrest  v.  Bunnell,  15  U.  C.  K.  370,  the  jurat  was 
as  follows:  ''  Sworn  before  me  at  the  Brantford  of  in  the 
county  of  Brantford,  this  13th  day  of  October,  A.D.  1855. 
Geo.  W.  Mallock,  a  commissioner  for  taking  affidavits  in  the 
Q.  B.  in  and  for  the  said  county  of  Brant  :^'  and  it  was  held 
sufficient.  The  Court  held  also  that  affidavits  of  this  nature 
will  not  be  treated  with  the  same  particularity  as  affidavits 
used  in  proceedings  before  the  Court 

In  Regina  v.  Atkinson  there  was  no  evidence  as  to  where 
the  affidavit  had  been  sworn  either  in  the  jurat  or  elsewhere 
except  the  marginal  venue  "Canada,  county  of  Grey,  to  wit;" 
but  the  contents  shewed  that  it  related  to  land  in  the  county 
of  Grey,  and  it  was  proved  that  the  defendant  subscribed  the 
affidavit,  that  the  person  before  whom  it  purported  to  have 
been  sworn  was  a  justice  of  the  peace  for  that  county,  and 
had  resided  there  for  years,  etc.  It  was  held  to  be  evidence 
from  which  it  was  to  be  inferred  that  the  affidavit  was  sworn 
in  the  county  of  Grey.     .     .    . 

In  the  present  case  the  jurat  is  silent  as  to  the  county  ex- 
cept at  the  top,  where  "  County  of  Lambton,  to  wit,"  appears. 
The  contents  shew  that  it  related  to  lands  in  the  county  by 
reference  to  the  chattel  mortgage.  It  was  not  denied  that 
the  mortgagee  had  signed  the  affidavit,  that  Watford  is  in  the 
county  of  Lambton,  a  fact  I  can  judicially  take  notice  of  as 
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well  as  of  the  signature  of  the  commissioner,  Alexander 
Saunders,  and  that  he  is  a  commissioner  for  the  county  of 
Lambton,  that  the  aflSdavit  was  received  by  the  county  clerk 
and  filed,  and  no  objection  taken  till  action. 

Besides,  I  can  judicially  take  notice  that  there  is  no  other 
Watford  in  the  ^Province  of  Ontario  than  the  incorporated 
village  of  that  name. 

The  aflSdavit  must  be  headed  in  the  coimty  where  swom. 
This  I  must  assume  to  be  correct  as  not  denied,  hence 
*'  County  of  Lambton,  to  wit,"  shews  that  the  commissioner 
is  a  commissioner  for  that  couniy. 

The  plaintiflf  therefore  fails  on  all  three  grounds,  and 
there  will  be  judgment  for  the  claimant  with  costs  to  be  paid 
in  14  days. 

(This  judgment  was  affirmed  by  a  Divisional  Court  com- 
posed of  Meredith,  C.J.,  Maclaren,  J.A.,  and  MacMahon, 
J.,  on  4th  March,  1904.) 
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March  10th,  1904. 

divisional  court. 

Re   beck   MANUFAOTXmiNG   CO.   AND    ONTARIO 
LUMBER  CO. 

Water  and  Watercourses — Logs  Floated  over  Stream — Tolls — 
Summary  Order  Fixing  —  Evidence — Consent — Improve- 
ments—R.  S,  0,  ch,  H2, 

Appeal  by  the  Ontario  Lumber  Co.  from  an  order  of  the 
Judge  of  the  District  Court  of  Nipissing,  made  upon  the 
application  of  the  Beck  Manufacturing  Co.,  under  sec.  13  of 
R.  S.  0.  ch.  142,  fixing  the  tolls  upon  logs  floated  by  the  lum- 
ber company  through  a  stream  called  Post  creek,  upon  which 
the  manufacturing  company  had  made  certain  improvements. 

A.  B.  Aylesworth,  K.C.,  and  A.  6.  P.  Lawrence,  for  ap- 
pellants. 

P.  E.  Hodgins,  K.C.,  for  respondents. 

The  judgment  of  the  Court  (Faixonbridge,  C.J., 
Street,  J.,  Britton,  J.)  was. delivered  by 

Street,  J. — In  the  course  of  the  trial  the  Judge  seems  to 
have  suggested  to  the  parties,  and  they  seem  to  have  agreed, 
that  he  should  be  permitted  to  fix  provisionally  a  rate  of  toll, 
taking  as  the  basis  for  it  the  applicants*  statement  of  the 
cost  of  the  improvements  in  the  river,  and  the  quantity  of 
logs  which  the  two  parties  and  any  other  persons  had  passed 
over  them,  or  would  probably  pass  over  them  during  1904; 
the  rate  of  toll  so  fixed  to  be  revised  and  corrected  upon  other 
data  being  obtained,  and  the  parties  to  pay  or  refund  accord- 
ing to  the  revised  figures;  the  lumber  company  insisting 
VOL.  in.  O.W.B.  NO.  11—24 
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that  this  agreement  should  not  be  taken  as  an  admission  of 
the  Beck  company's  right  to  take  the  Pel  ton  and  Reid  im- 
provements into  account,  nor  their  right  to  recover  tolls  for 
any  period  earlier  than  the  season  of  1904,  nor  that  the  Beck 
coilipany  were  owners  of  the  Pelton  and  Reid  improvements, 
nor  the  value  of  these  improvements.  The  Judge,  after 
heai-ing  further  evidence  as  to  the  cost  of  the  disputed  im- 
provements and  the  title  to  them,  and  as  to  the  number  of 
logs  run  over-  the  improvements  during  1901,   1902,   and 

1903,  by  the  Beck  company,  and  the  quantity  estimated  for 

1904,  made  an  absolute  and  unqualified  order  fixing  a  rate 
of  40  cents  per  thousand  feet  board  measure  as  the  rate  of 
toll  to  which  the  Beck  company  were  entitled,  without  speci- 
fying whether  it  was  to  be  applicable  to  logs  floated  down  by 
the  lumber  company  in  the  past  as  well  as  in  the  future,  or 
in  the  future  only.     .     .     . 

The  lumber  company  appealed  upon  the  ground  that  the 
Judge  had  disregarded  the  terms  of  the  agreement  at  the 
trial,  under  which  they  had  abstained  from  giving  evidence 
as  to  their  past  and  intended  cut. 

There  was,  in  fact,  no  evidence  given  on  the  part  of 
either  of  the  parties  as  to  the  proportion  which  the  cut  of 
the  Jumber  company  in  the  past  and  the  logs  which  remained 
uncut  upon 'their  limits  bore  to  the  cut  of  the  Beck  company 
and  to  the  logs  remaining  uncut  upon  the  Beck  company's 
limits.  Nor  was  any  evidence  given  to  shew  what  logs  had 
been  nassed  over  the  improvements  by  Pelton  and  Eeid  while 
they  owned  the  improvements. 

The  Judge  in  his  order  says :  ^'  In  the  absence  of  any  evi- 
dence on  the  part  of  the  respondents,  I  find  that  the  im- 
provements and  constructions  for  floating  and  transmitting 
saw  logs  or  other  timber  on  said  Post  cr^  are  used  by  the 
applicants  and  respondents  only,  and  by  ihem  in  equal  pro- 
portions." 

This  finding,  however,  is  made  in  the  absence  of  any  evi- 
dence on  the  part  of  either  the  applicants  or  respondents, 
and,  as  the  rate  of  tolls  has  evidently  been  fixed  upon  the 
finding  set  forth,  it  should  not  be  allowed  to  stand.  The 
Beck  company  were  boimd  to  support  their  application  for 
the  fixing  of  tolls  by  evidence  upon  the  points  referred  to  in 
the  finding,  if  those  points  were  material,  as  no  doubt  they 
were,  and  no  tolls  could  properly  be  fixed  in  the  absence  of 
such  evidence. 

The  Judpre  has  not  acted  upon  the  consent  given  at  the 
hearing,  which  is  only  intelligible  if  it  means  that  no  final 
judgment  is  to  be'given  upon  the  application  until  inspec- 
tion of  the  improvements  has  been  made  and  other  particu- 
lars obtained.     .     .     .     The  parties  appear  to  have  abstained 
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from  giving  some  evidence  upon  the  understanding  that  the 
tolls  to  be  fixed  were  merely  provisional ;  and  they  should  be 
put  back  into  their  former  position. 

With  regard  to  the  Pelton  and  Reid  improvements,  the 
agreement  between  Pelton  and  Eeid  and  the  Beck  company 
of  27th  March,  1901,  is  sufficient  to  transfer  them  to  tiie 
Beck  company.  Their  cost,  however,  or  their  value,  is  not 
the  only  element  to  be  taken  into  account  when  they  are 
brought  in  as  part  of  the  material  upon  which  tolls  are  to  be 
fixed.  It  should  further  be  ascertained  what  quantity  of 
logs  had  been  passed  over  them  by  Pelton  and  Reid  them- 
selves before  the  transfer  to  the  Beck  company.     .     .     . 

Upon  the  construction  of  R.  S.  0.  ch.  142,  I  caimot  find 
any  authority  for  the  position  that  a  person  who  has  made 
improvements  upon  a  stream  can  obtain  from  the  District  or 
County  Court  Judge  an  order  fixing  tolls  to  be  paid  upon 
logs  which  have  been  floated  over  them  previous  to  the  mak- 
ing of  the  order.  A  contrary  interpretation  would  entitle 
the  owner  of  the  improvements  to  go  back  for  six  years  and 
recover  tolls  fixed  in  1900  upon  logs  floated  down  in  1894, 
for  instance.  The  reasonable  tolls  payable  under  sec.  11  are 
to  be  taken  as  being  those  fixed  under  sec.  13,  and  they  are 
chargeable  upon  all  logs  going  down  after  the  tolls  are  fixed. 
The  provisions  of  sec.  19,  under  which  a  lien  for  and  a  sum- 
mary method  of  collecting  tolls  are  given,  shew  that  the  tolls 
mentioned  in  the  Act,  in  accordance  with  the  nature  of  tolls 
in  general,  are  definite  sums  ascertained  in  the  manner  pro- 
vided by  the  Act  before  the  logs  become  liable  to  them.     .     . 

Appeal  allowed  and  order  set  aside  with  costs,  without 
prejudice  to  a  further  application  by  either  party  to  the  Judge 
to  fix  a  proper  rate  of  tolls  to  be  taken  for  the  future  by  the 
Beck  company,  upon  the  further  evidence  necessary. 


March  14th,  1904. 

divisional  court. 

Re  McKAIX   and   BIRKBECK   IXVESTMEXT   AND 
SAVINGS  CO. 

Company — Sale  by  Holder  of  Fully  Paid  up  Shares — Right 
to  Transfer  on  Books — lAen  of  Company  for  Payments 
due  on  other  Shan'es — Notice  to  Transferee — By-laws  of 
Company — Articles. 

Appeal  by  the  company  from  order  of  Ferguson,  J.  (ante 
156)  directing  the  company  to  enter  George  J.  McKain  in 
the  books  of  the  company  as  the  transferee  and  owner  of  3 
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shares  of  fully  paid  up  stock  of  the  company,  and  to  issue  a 
certificate  to  him  for  these  shares. 

W.  H.  Blake,  K.C.,  for  company. 

C.  A.  Moss,  for  McKain. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

MacMahon,  J.  (after  setting  out  the  facts) : — The  de- 
fendant company  was  incorporated  by  a  special  Act  of  the 
Parliament  of  Canada,  62  &  63  Vict.  ch.  103,  and  by  sec.  28 
thereof,  the  Companies  Clauses  Act,  K.  S.  C.  ch.  118,  with 
the  exception  of  sees.  7,  18,  38,  and  39,  shall  apply  to  that 
Act. 

The  effect  of  excepting  sec.  38  of  the  Companies  Clauses 
Act  from  the  defendants'  special  Act  enables  the  defendant 
company  to  lend  to  its  shareholders. 

By  sec.  16  of  ch.  118,  R.  S.  C,  the  stock  of  the  company 
shall  be  personal  estate  and  shall  be  transferable  in  such 
manner  only  and  subject  to  such  conditions  and  restrictions 
as  are  prescribed  by  this  Act  or  by  the  special  Act  or  by  the 
bv-laws  of  the  company. 

Counsel  for  the  defendants  urged  that  a  lien  was  created 
in  favour  of  the  company  under  sec.  2.  paragraph  4,  of  its 
by-laws,  which  reads  as  follows: — 

"  2.  Each  shareholder  shall  be  charged  with  any  and  all 
amount^si  that  may  be  owing  by  the  shareholder  or  his  assigns 
to  the  company,  whether  in  dues,  loans,  interest,  or  other- 
wise, and  all  certificates  of  stock  in  the  company  shall, 
whether  it  is  mentioned  therein  or  not,  be  subject  to  a  lien 
or  charge  thereon  to  secure  any  such  indebtedness,  and  the 
right  to  withhold  such  indebtedness  is  hereby  reserved  in  the 
company.''     .     .     . 

Bradford  Banking  Co.  v.  Briggs,  12  App.  Cas,  29,  and 
Bank  of  Africa  v.  Salisbury  Gold  Mining  Co.,  41  W.  R.  47, 
referred  to. 

The  articles  of  association  of  a  company  must,  under  the 
English  Companies  Act  of  1862  (25  &  26  Vict.  ch.  89,  sec. 
14).  prescribe  the  regulations  of  the  company  and  must  be 
printed  and  signed  by  the  subscriber  to  the  association. 

There  is  no  such  provision  in  our  Act,  bo  that  the  special 
Act  incorporating  the  defendant  company,  and  the  Com- 
panies Clauses  Act,  with  the  exceptions  therefrom  already 
referred  to,  are  the  only  "  articles  ^'  governing  the  company. 

The  only  reference  on  the  stock  certificate  is  to  the  "  ar- 
ticles of  the  company,"  which  are  made  part  of  the  contract ; 
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and,  as  stated  by  Jervis,  C.J.,  in  Bayal  British  Bank  v.  Tnr- 
quand,  6  E.  &  B.  327,  "  We  may  now  take  for  granted  that  the 
dealings  with  these  companies  are  not  like  dealings  with  other 
partnerships,  and  that  the  parties  dealing  with  them  are 
bound  to  read  the  statute  and  the  deed  of  settlement,  but 
they  are  not  bound  to  do  more"  And  in  Buckley  on  Com- 
panies, 7th  ed.  p.  642,  the  author  says :  "And,  although,  after 
much  difference  of  opinion,  it  must  be  taken  to  be  settled, 
that  persons  dealing  with  a  registered  company  are  bound  to 
acquaint  themselves  with  the  limits  imposed  by  the  deed  of 
settlement  or  articles  of  association  on  the  authority  of  the 
directors;  yet  strangers  to  the  company  dealing  with  the 
directors  cannot  be  affected  by  by-laws  which  may  under  the 
articles  be  from  time  to  time  made  and  varied  by  the  direc- 
tcrs.  unless  notice  of  such  by-laws  is  proved/' 

Had  it  been  proved  that  McKain  at  the  time  he  accepted 
the  transfer  of  the  stock  had  notice  of  the  company's  by- 
laws, the  company  would  have  been  warranted  in  refusing  to 
enter  a  transfer  of  the  three  shares  to  McKain  on  its  books; 
but  it  is  not  questioned  that  McKain  purchased  and  paid  for 
the  stock  without  notice  or  knowledge  of  any  by-law  creating 
a  lien  or  charge  in  favour  of  the  company  to  secure  the  indebt- 
edness due  to  it  by  the  holder  of  this  certificate  for  fully 
paid  up  stock.  The  words  "articles  of  the  company''  could 
not  possibly  be  interpreted  to  mean  "by-laws  of  the  com- 
pany." 

The  appeal  must  therefore  be  dismissed  with  costs. 


March  14th,  1904. 

DIVISIONAL  COURT. 

mooney  v.  provincial  trust  CO. 

Mortgage — Payment — Credits — Set-ojf  —  Agreement  —  Death 
of  Mortgagee — Sale  iy  Administrators  under  Power — Proof 
against  Administrators — Corroboration — Statute  of  Limi- 
tations— Account. 

Appeal  by  defendants  the  Union  Trust  Co.,  adminis- 
trators of  the  estate  of  one  Jelly,  a  mortgagee,  from  the 
judgment  of  the  Judge  of  the  County  Court  of  Dufferin 
(sitting  for  MacMahon,  J.)  in  favour  of  plaintiff. 

The  action  was  brought  by  the  mortgagor  against  the 
administrators  of  the  mortgagee  and  against  two  persons  who 
purchased  the  mortgaged  premises  from  the  administrators, 
exercising  the  power  of  sale  in  the  mortgage,  to  set  aside  the 
sales  to  them,  upon  the  ground  that  the  mortgage  money  had 
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been  paid  in  full  before  the  sale,  and  for  damages  against  the 
administrators. 

The*  defendants  the  administrators  denied  that  the  mort- 
gage money  had  been  paid  before  the  sale;  the  other  defen- 
dants alleged  that  they  were  purchasers  for  value  without 
notice. 

The  trial  Judge  found  that  plaintiff  had  paid  to  Jelly  in 
his  lifetime  the  full  amount  of  the  mortgage  money,  and 
that  there  was  nothing  due  at  the  time  of  salej  he  held  that 
defendants  Silk  and  Haney,  the  purchasers,  were  entitled  to 
retain  their  purchases,  and  he  dismissed  the  action  as  against 
them  without  costs;  and  he  gave  judgment  against  the  ad- 
ministrators for  $686  damages  and  the  costs  of  the  action. 

W.  E.  Middleton,  for  appellants. 

J.  H.  Moss  and  6.  M.  Vanoe,  Shelburne,  for  plaintiff. 

The  judgment  of  the  Court  (Palconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — The  Judge  has  found  that  the  credits 
claimed  by  plaintiff  of  $194  on  13th  September,  1876,  evi- 
denced by  a  receipt  of  that  date  in  the  handwriting  of  Jelly, 
but  not  indorsed  on  the  mortgage,  and  a  receipt  indorsed  _ 
upon  the  mortgage  under  date  of  8th  November,  1876,  for 
.$160  and  interest  to  date,  represent  two  distinct  sums  of 
money,  and  that  plaintiff  is  entitled  to  credit  for  both.  ,  . 
I  have  come  to  the  conclusion  that  we  caimot  interfere  with 
this  jBnding;  the  oath  of  plaintiff  that  these  receipts  do  in 
fact  represent  two  separate  transactions  being  sustained  by 
the  existence  of  two  separate  receipts  bearing  different  dates. 

The  plaintiff  now  claims  credit  for  bills  of  lumber  which 
he  swears  he  delivered  to  the  deceased  (at  different  dates 
between  20th  November,  1876,  and  24th  January,  1892, 
amounting  to  $127.08) ;  and  he  contends  that  each  of  these 
items  should  be  credited  upon  the  mortgage  as  of  its  date, 
and  that  the  result  is  to  shew  that  at  the  date  of  the  death  of 
the  mortgagee  the  mortgage  money  had  been  overpaid  to  the 
extent  of  about  $126,  and  that  on  5th  October,  1901,  when 
the  sale  took  place  under  the  mortgage,  there  was  really  due 
to  the  mortgagor  $132.47. 

It  is  not  contended  by  plaintiff  that  these  accounts  were 
presented  to  the  deceased  during  his  lifetime  with  a  request 
that  they  should  be  credited  upon  the  mortgage;  nor  is  it 
alleged  by  plaintiff  that  the  deceased  ever  considered  these 
specific  sums  and  agreed  that  he  would  credit  them  upon  the 
mortgage,  or  that  there  was  ever  in  any  way  a  setting  off  of 
the  amoimt  of  the  accounts  against  the  mortgage.    Plaintiff 
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appears  to  rely  upon  two  agreements  which  he  alleges  de- 
ceased made  with  him;  the  first  being  an  oral  agreement 
made  before  the  making  of  the  mortgage  that,  if  plaintiff 
would  buy  the  lot,  deceased  would  take  lumber  for  the  whole 
purchase  money;  and  the  second  being  the  statement  which 
plaintiff  says  ttie  deceased  made  to  him  when  they  met  in 
May  or  June,  1900,  that  they  were  to  meet  again  after  look- 
ing up  any  further  accmmts,  and  that  such  further  accounts 
were  to  be  considered  and  adjusted  and  credited  upon  the 
mortgage.  There  is  no  direct  corroboration  of  either  of 
these  alleged  agreements,  but  plaintiff  has  produced  evidence 
that  he  did  at  various  times  deliver  to  or  cut  for  deceased 
certain  lumber;  he  has  shewn  that  in  the  case  of  the  items 
indorsed  upon  the  mortgage  the  deceased  did  in  these  cases 
credit  to  plaintiff  certain  sums  due  from  the  deceased  to 
plaintiff  for  lumber  delivered.  'Then  there  is  the  evidence 
of  a  witness  named  Sanford,  who  says  that  he  had  a  conver- 
sation with  the  deceased,  which  appeans  to  have  been  in  1894, 
1895,  or  1896,  and  that  deceased  tiien  told  him  that  plaintiff 
had  paid  in  full  for  the  lots,  and  that  there  was  a  little 
money  going  to  plaintiff,  though  he  did  not  know  how  much. 

Upon  this  evidence,  and  giving  effect  most  strongly  in 
favour  of  plaintiff  to  it,  I  am  of  opinion  that  plaintiff  is 
not  entitled  to  credit  upon  the  mortgage  for  any  of  the  items 
going  to  make  up  the  total  of  $127.08. 

The  oral  agreement  alleged  to  have  been  made  before  the 
mortgage,  entitling  plaintiff  to  pay  the  whole  amount  in 
lumber,  is  one  which,  if  allowed  to  be  effective,  would  con- 
tradict and  control  that  express  term  of  the  mortgage  which 
requires  payment  in  lawful  money  of  Canada^  and  therefore 
cannot  be  held  to  be  binding  upon  the  deceased:  Abray  v. 
Crux,  L.  E.  5  C.  P.  37. 

In  the  absence  of  any  effective  agreement  entitling  plain- 
tiff to  pay  in  Ixmiber,  be  became  a  creditor  of  deceased  for 
the  price  of  any  lumber  which  he  sold  and  delivered  to  him, 
and  he  remained  a  debtor  of  the  deceased  for  the  mortgage 
money.  The  existence  of  cross-claims  between  two  persons 
does  not  operate  as  an  extinguishment  of  the  whole  or  any 
part  of  them,  unless  the  parties  meet  and  agree  to  set  them 
off,  or  unless  an  action  is  brought  and  the  cross-claim  is 
pleaded  and  set  off*in  the  actioii :  Myers  v.  McCabe,  4  P.  E. 
171;  Pumival  v.  Saunders,  26  U.  C.*^E.  171.  Nor  does  the 
mere  existence  of  a  claim  which  might  be  set  off  prevent  its 
being  barred  by  the  Statute  of  Limitations. 

fii  the  present  case  the  parties  met  in  May  or  June,  1900, 
and  agreed  that  certain  claims  of  plaintiff  against  deceased 
should  be  extinguished  by  being  applied  upon  the  mortgage 
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money  due  to  the  deceased,  and  these  amounts  were  duly 
credited.  The  parties  then  separated.  It  was  intended,  plain- 
tiff says,  that  they  should  meet  again  for  the  purpose  of 
considering  and  adjusting  in  the  same  way  other  sums  which 
plaintiff  alleged  were  due  him  for  lumber,  the  particulars 
of  which  were  not  discussed  or  produced  or  in  any  way  agreed 
on.  The  proposed  meeting,  however,  never  took  place,  and 
no  furtlier  adjustment  was  ever  nyide.  There  was,  there- 
fore, no  further  agreement  tjiat  any  other  items  should  be 
set  off,  and  the  additional  items  amounting  to  $127.08  .  .  . 
simply  remained  a  debt  due  by  deceased  to  plaintiff,  in  so 
far  as  they  were  well  founded  and  were  not  barred  by  the 
statute,  and  they  have  never  gone  in  reduction  of  the  mort- 
gage debt.  .  .  .The  Judge  was  wrong  in  allowing  credit 
to  plaintiff  for  these  items.     .     .     . 

I  think  I  should  point  out,  however,  that  the  circumstances 
in  evidence  are  sufficient  to  throw  very  grave  doubts  upon 
plaintiff's  right  to  credit  for  fhese  sums,  even  had  a  binding 
agreement  been  proved.     .     .     . 

Appeal  allowed  with  costs.     ...  * 

Plaintiff  has  claimed  an  accoimt  against  the  administra- 
toPB,  and  that  account  has  been  taken  in  the  present  proceed- 
ings. The  amount  can  be  ascertained  by  the  Registrar,  and 
the  balance  found  due  by  or  to  either  party  as  ascertained 
and  judgment  entered  jwcordingly.  Costs  of  defendants  the 
administrators  may  be  set  off  against  any  balance  found  due 
to  plaintiff  by  them. 


March  14th,  1904. 

•  divisional  court. 

ONTARIO  POWER  CO.  v.  WHATTLER. 

Partition — Right  to — Discretion — Appeal — 8aie  in   Lieu   of 
Partition — History  of  Legislation, 

Appeal  by  defendants  Whattler  and  Hewson  from  order  of 
Falconbridge,  C.J.  (2  0.  W.  R.  811),  affirming  report  of 
local  Master  at  Welland  by  which  he  partitioned  the  land  in 
question  between  appellants  and  plaintiffs,  allotting  to  plain- 
tiffs in  severalty  the  easterly  li  acres,  and  to  appellants  and 
the  other  two  defendants  the  residue  of  it. 

The  order  under  which  the  reference  was  had  was  in  the 
usual  form :  Rule  956 ;  Form  158. 

The  land  contained  8  acres,  with  a  frontage  of  3  chains 
90i  links,  and  a  depth  of  20  chains  50  links;  and  the  part 
allotted  to  plaintiffs  was  the  most  easterly  and  rear  end  of  it. 
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The  Master  was  of  opinion  that  there  were  no  diflSculties 
in  the  way  of  making  a  partition,  and  that,  under  all  the  cir- 
cumstanees,  a  sale  ought  not  to  be  directed;  and  Falcon- 
bridge,  C.J.,  held  that  in  so  doing  he  properly  exercised  his 
discretion.  « 

C.  A.  Hasten,  for  appellants,  contended  that  the  Master 
ought  to  have  directed  a  sale,  instead  of  a  partition;  that  a 
sale  would  be  much  more  beneficial  to  them  than  a  partition, 
because,  in  the  event  of  a  sale  taking  place,  the  plaintiflfs, 
who  required  for  the  purposes  of  their  works  the  part  which 
had  been  allotted  to  them,  would  be  compelled  to  become 
competitors  at  the  sale  in  order  to  secure  what  they  required, 
and  that  the  price  would  be  thereby  greatly  enhanced. 

W.  Cassels,  K.C.,  and  P.  W.  Hill,  Niagara  Falls,  for 
plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — .  .  .  It  would  perhaps  be  sufficient 
for  the  disposal  of  this  appeal  to  say  that  we  cannot  interfere 
with  the  discretion  thus  exercised  by  the  Master  and  the 
Chief  Justice:  In  re  Dyer,  Dyer  v.  Paynter,  53  L.  T.  744. 

The  law  of  this  Province  ...  is  practically  the  same 
as  by  sec.  3  of  the  Partition  Act  of  1868  the  English  law  wa^ 
made,  and,  referring  to  the  power  of  the  Court  under  that 
section,  Jessel,  M.E.,  said  that  '^the  meaning  of  the  Legisla- 
ture was,  when  you  see  that  the  property  is  of  such  a  charac- 
ter that  it  cannot  be  reasonably  partitioned,  then  you  are  to 
take  it  as  more  beneficial  to  sell  it  and  divide  the  money 
amongst  the  parties :"  Gilbert  v.  Smith,  11  Ch.  D.  at  p.  81 ; 
S.  C,  sub  nom.  Pitt  v.  Jones,  5  App.  Cas.  651. 

Before  the  English  Partition  Act  of  1868  was  passed, 
there  was  no  jurisdiction  in  the  Court  of  Chancery,  unless 
with  the  consent  of  the  parties,  to  direct  a  sale  instead  of  a 
partition,  although  that  Court  had  had  for  very  many  years 
jurisdiction,  and  perhaps  an  exclusive  one,  to  decree  pariiition. 

[Beview  of  the  legislation  in  Upper  Canada:  3  Wm.  IV. 
ch.  2;  4  Wm.  IV.  ch.  1,  sec.  39;  13  &  14  Vict.  ch.  50;  14  & 
15  Vict.  ch.  6;  20  Vict.  ch.  65;  C.  S.  U.  C.  ch.  86;  32  Vict, 
ch.  33.] 

The  existing  statute  law,  R.  S.  0.  1897  ch.  123,  is,  apart 
from  some  minor  amendments,  to  which  it  is  not  necessary 
to  refer, -substantially  the  same  as  32  Vict.  ch.  33. 
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It  was  under  the  authority  from  time  to  time  conferred 
by  these  various  statutes  that  the  Court  of  Chancery  acquired 
jurisdiction  to  direct  a  sale  instead  of  a  partition,  and  it  is 
under  the  provisions  of  K.  S.  0.  ch.  123,  and  sees.  64,  65,  and 
66  of  the  Devolution  of  Eetatee  Act,  and  sees.  33  and  40  of 
the  Judicature  Act,  that  the  High  Court  has  now  that  juris- 
diction, there  being  .  .  .  apart  from  that  conferred  by 
statute,  no  jurisdiction  to  order  a  sale  instead  of  a  partition 
of  lands  held  in  joint  tenancy,  tenancy  in  common,  or  co- 
parcenery. 

My  purpose  in  .  .  .  reviewing  the  l^slation  in  this 
Province  is  to  shew  the  origin  of  the  jurisdiction  of  the  High 
Court  to  order  a  sale  instead  of  a  partition,  and  the  meaning 
which  should  be  given  to  the  provision  as  to  sale  in  the  form 
of  judgment  for  partition  or  sale  which  .has  been  adopted  in 
the  Con.  Eules,  form  168. 

That  form  must  be  read  in  the  light  of  the  legislation  by 
which  jurisdiction  has  been  conferred  on  the  Court  to  order 
a  sale  instead  of  a  partition ;  and  the  provision  as  to  proceed- 
ings being  taken  for  partition  or  sale  is,  I  think,  a  compen- 
dious mode  of  saying  that  proceedings  are  to  be  taken  to 
partition  unless  it  appear^  "that  partition  cannot  be  made 
without  prejudice  to  the  owners  of  or  parties  interested  in  the 
estate,'^  and  that,  if  that  is  made  to  appear,  proceedings  are 
then  to  be  taken  for  the  sale  of  the  lands. 

So  viewing  the  matter,  what  is  meant  is  just  what,  ac- 
cording to  the  opinion  of  Jessel,  M.R.,  ...  in  Gilbert 
v.  Smith,  the  Legislature  meant  by  the  provision  of  the  Par- 
tition Act  of  1868  with  which  he  was  dealing. 

This  being,  then,  the  principle  upon  which  the  Court 
acts,  and  is,  I  think,  bound  to  act,  in  determining  whether 
there  should  be  a  partition  or  a  sale,  it  is,  I  think,  clear  that 
the  Master  in  this  case  acted  rightly  in  partitioning  the  land. 

The  Master  did  not  make  partition  between  the  appellants 
and  their  co-defendants  of  the  part  allotted  to  them.  This 
was  a  proper  course  to  be  taken,  as  the  appellants  and  their 
co-defendants  did  not  desire  that  there  should  be  a  partition 
as  between  themselves :  Encyc.  of  the  Laws  of  England,  vol. 
9,  p.  448. 

Appeal  dismissed  with  costs. 
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C.A. — CHAMBERS. 

CITY  OF  HAMILTON  v.  KEAEMEIMRWIN  BOOK 
ASPHALT  AND  CEMENT  PAVING  CO.  . 

Appeal — Supreme  Court  of  Canada — Allowing  Security — Ap- 
plication of  Money  Paid  into  Court  on  Appeal  to  Court  of 
Appeal. 

Motion  by  defendants  to  allow  security  on  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the  Court 
of  Appeal  (post  347)  dismissing  without  costs  an  appeal  by 
defendants  from  the  judgment  at  the  trial  in  favour  of  plain- 
tiffs in  an  action  for  breach  of  an  agreement  for  paving  the 
streets  of  plaintiffs. 

C.  A.  Moss,  for  defendants. 

F.  MacKelcan,  K.C.,  for  plaintiffs. 

OsLER,  J.A. — There  is  nothing  in  the  proceedings  which 
have  hitherto  been  taken  in  this  case  which  has  placed  the 
defendants  under  any  condition  or  obligation  not  to  appeal 
to  the  Supreme  Court.  For  anything  which  appears  to  the 
contrary,  they  are  entitled  to  appeal  as  of  right,  and  the  pro« 
posed  security  by  the  deposit  of  $500  in  Court  must  be  al- 
lowed. No  costs  having  been  given  of  the  appeal  in  this 
Court,  the  defendants  are  entitled,  there  being  no  stop  order 
or  other  motion  by  plaintiffs  for  a  different  disposition  of  the 
$200  paid  into  Court  as  security  for  the  costs  of  the  appeal 
to  this  Court,  to  have  this  sum  applied  towards  making  up 
the  $500  security  on  the  appeal  to  the  Supreme  Court. 
Following  the  settled  practice  recently  affirmed  by  this  Court 
in  Centaur  Cycle  Co.  v.  Hill,  3  0.  W.  E.  255,  plaintiffs  are 
not  entitled  to  have  the  $200  retained  in  Court  to  meet  a 
possible  variation  by  the  Supreme  Court  of  the  judgment  of 
this  Court  as  to  costs.  It  will  be  for  defendants  to  see  that 
the  order  allowing  security  in  this  shape  is  properly  drawn  up. 


Britton,  J.  March  15th,  1904. 

CHAMBERS. 

Ee  BOYD,  BOYD  v.  BOYD. 

Costs — Executor — Administration  —  Reference — Construction 
of  Will — Accounts. 

Motion  by  plaintiffs  for  an  order  on  further  directions  and 
as  to  costs  after  the  report  of  the  local  Master  at  Milton  upon 
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.a  reference  to  him  by  the  order  of  Maclaren,  J.A.,  2  0. 
W.  E.  1066. 

T.  D.  Delamere,  K.C.,  for  plaintiflEs. 

C.  Swabey,  for  defendant  executor. 

Britton,  J. — My  first  impression  in  this  case  was  that 
the  costs  of  all  parties  should  be  paid  out  of  the  estate.  Upon 
further  consideration  I  depart  from  that  to  this  extent,  that 
the  executor  should  not  get  his  costs  down  to  and  including 
the  motion  which  resulted  in  the  order  of  28th  November, 
1903.  The  executor  should  get  his  costs  of  proceeding  before 
the  Master  at  Milton  and  the  costs  of  this  motion  and  of 
payment  of  money  into  Court,  whidi  costs,  together  with  the 
plaintiffs^  costs,  are  to  be  paid  out  of  the  estate. 

This  is  not  a  case  in  which  the  refusal  of  the  executor 
to  prepare  accounts  or  to  aflford  information  necessarily  gave 
rise  to  the  suit.  There  was  uncertainty  in  fact  and  reason 
for  the  defendant's  uncertainty  as  to  what  his  rights  were. 
It  was  necessary  that,  in  some  way,  the  matter  should  be 
brought  before  the  Court,  and  this  was  made  necessary  by  the 
words  of  the  will.  The  testator  and  testatrix  provided  that 
the  gift  to  the  plaintiffs  should  not  be  payable  during  the 
lifetime  of  the  defendant, ''  unless  at  his  own  option  and  free 
will,  but  shall  become  due  and  payable  with  aU  additions  of 
interest  when  claimed  after  his  death."  Here  the  only  estate 
which  came  to  the  hands  of  the  defendant  as  executor,  and 
out  of  which  the  legacies  were  payable,  was  a  mortgage  given 
by  the  defendant  himself  to  the  deceased — his  father  and 
mother.  The  defendant  sold  his  farm,  and  as  executor  dis- 
charged his  own  mortgage.  The  Court  has  held  that  by 
reason  of  this  the  legacies  became  due.  The  executor  might 
well  not  fully  understand  his  rights  under  the  will.  It  was, 
in  my  opinion,  a  proper  case  for  an  interpretation  and  direc- 
tion by  the  Court  and  at  the  expense  of  the  estate,  and  it  is 
no  hardship  upon  the  legatees  that  they  were  obliged  to  come 
to  the  Court  and  get  a  declaration  of  their  rights.  The  ex- 
ecutor is  a  loser  by  his  mistake  to  the  amount  of  the  difference 
between  the  3  per  cent,  allowed  him  by  the  bank  and  the  5 
per  cent,  he  has  to  pay  on  so  much  of  the  money  as  was  in 
the  bank.  That,  in  itself,  is  no  reason  why  he  should  be 
released  from  costs  if  in  other  respects  it  is  a  case  in  which 
he  should  be  made  to  pay  costs;  but,  the  defendant  having 
lost,  it  is  satisfactory  to  me  to  be  able,  upon  the  authorities, 
to  relieve  him  from  pajTiient  of  costs  of  the  plaintiffs.     The 
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defendant  did  neglect  to  furnish  accounts  and  to  give  infor- 
mation when  asked  by  the  solicitors  for  some  of  the  plaintifiPs, 
but  he  was  not  defiant  or  contumacious. 

He  apparently  did  not  intend  to  defraud  or  to  do  anything 
wrong,  and  he  attended  willingly  at  request  of  plaintiflfe'  soli- 
citors and  submitted  to  examination  when  the  first  motion 
waf!  launched.  Williams  v.  Powell,  15  Beav.  461,  is  referred 
to  as  "  a  case  of  great  misconduct  on  the  part  of  an  executor," 
and  yet  "  Sir  John  Eomilly  gave  him  the  costs  as  of  an  ad- 
ministration suit,  and  gtive  against  him  the  rest  of  the  costs.*' 
See  Wiard  v.  Gable,  8  Gr.  458. 

The  legatees  are  getting  money  now,  and  nearly  double 
the  amount  owed  by  defendant  at  the  time  of  death  of  testa- 
tor. T  am  aware  of  the  rule  that  "an  executor  ifi  not  en- 
titled, as  of  course,  to  have  the  estate  administered  at  the 
expense  of  the  estate,^^  but  this  case  upon  the  facts  is  quite 
exceptional,  and  I  feel  sure  that  in  my  decision  no  rule  has 
been  violated,  and  no  injustice  has  been  done  to  the  plaintiffs. 

Order  to  go  as  asked  in  the  notice  of  motion;  costs  as 
above. 


Britton,  J.  March  15th,  1904. 

TRIAL. 

BETTS  V.  HISCOX. 

Vendor  and  Purchaser — Option  of  Purchase — Vendor  Selling 
to  Another — Waiver  of  Option — Knowle^e  of  Purchaser — 
Belay — Damages. 

The  defendant  was  the  owner  of  a  fine  residence  and 
grounds  situate  on  the  north-east  comer  of  Queen^s  Avenue 
and  William  street,  in  the  city  of  London,  having  a  frontage 
of  135  feet  4  inches  on  Queen^s  avenue.  Plaintiff  desired  to 
purchase  the  residence  and  part  of  the  adjacent  land,  but  not 
all  of  the  land.  He  wished,  however,  to  protect  himself, 
so  far  as  he  reasonably  could,  against  the  residue  of  the  land 
being  purchased  and  built  upon  by  others.  The  negotiations 
resulted  in  plaintiff  purchasing  from  defendant  the  residence 
and  the  westerly  67^  feet  of  the  land  for  $6,200,  upon  de- 
fendant agreeing  that  he  would  not  sell  the  residue  of  the  land 
or  the  stable  to  any  other  person  than  plaintiff  without  first 
giving  plaintiff  the  opportunity  to  purchase  upon  the  terms 
of  the  then,  proposed  sale,  and  having  received  from  plaintiff 
his  refusal  to  purchase.  It  was  further  agreed  that  as  long 
as  the  excepted  part  remained  unsold,  plaintiff  should,  by 
keeping  the  grass  cut,  and  keeping  the  place  in  order,  have 
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the  right  to  use  it  as  a  pleasure  ground;  and  further  that 
plaintiff  should  have  the  right  at  any  time  within  two  years 
from  Ist  June,  1899,  to  purchase  the  excepted  portion  of  the 
premises,  not  including  stable  and  land  north  of  Iftne,  at  $35 
per  foot.  This  agreement  was  made  on  10th  April,  1899. 
On  30th  May,  1899,  plaintiff  got  the  conveyance  of  the  part 
lie  purchased,  and  went  into  possession,  and  had  ever  since 
lived  there  Plaintiff  did  not  purchase  the  part  on  which  he 
had  the  option,  and  his  right  to  do  so  expired  on  1st  June, 
1901.  In  1902  defendant  made  a  sale  of  the  residue  to  Wil- 
liam Heaman  for  $2,304,  and  conveyed  to  him  on  11th 
November.  1902.  Defendant  did  not,  before  completing  the 
sale  to  Heaman,  give  to  plaintiff  the  opportunity  to  pur- 
chase upon  the  terms  of  the  then  proposed  sale  to  Heaman, 
and  this  action  was  brought  to  recover  damages  for  breach 
of  the  agreement.  On  10th  October,  1901,  after  plaintiff's 
right  to  purchase  had  expired,  he  wrote  a  letter  to  defendant 
in  which  he  said :  "  The  arrangement,  as  I  understand  it,  is 
that  I  lease  the  lot  from  you,  paying  you  $10  a  year  for  same 
or  a  proportionate  part  of  such  sum  from  15th  September 
last  up  to  the  termination  of  the  arrangement,  in  case  it 
terminates  within  a  year  from  said  date.  Nothing  in  this 
arrangement,  of  course,  to  interfere  with  your  selling  the  lot 
at  any  time.  In  fact  either  party  to  have  the  right  to  termi- 
nate the  arrangement  at  any  time  by  giving  the  other  one 
day  \mtten  notice."  In  April,  1902,  plaintiff  gave  up  pos- 
session of  the  vacant  ground. 

G.  C.  Gibbons,  K.C.,  for  plaintiff. 

E.  ^Meredith,  K.C.,  for  defendant. 

Britton,  J.,  held  that  the  letter  and  the  surrender  of 
possession  and  not  exercising  the  right  to  purchase  did  not 
amount  to  a  waiver  or  surrender  of  plaintiff's  right  under 
the  agreement,  but  together  they  were  calculated  to  mislead 
and  did  mislead  defendant  as  to  plaintiff's  wishes  and  in- 
tentions. Also,  that  plaintiff  must  have  known  something 
of  the  negotiations  between  defendant  and  Heaman.  Plain- 
tiff was  called  upon  for  title  papers  and  asked  to  point  out 
stakes  shewing  limits  of  his  property,  and  plaintiff  gave  no 
intimation  of  his  having  an  option,  as  he  should  have  done. 
Plaintiff  knew  enough  of  what  was  going  on,  or  he  could 
by  very  little  inquiry  have  ascertained  enough,  to  intervene 
and  restrain  the  contemplated  breach  by  defendant  of  his 
agreement:  see  Manchester  v.  Manchester,  69  L.  J.  Ch.  850. 
Plaintiff  did  nothing  and  said  nothing  to  indicate  that  he 
wished  to  enforce  the  agreement  until  after  defendant  wrote 
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a  letter  on  29th  April,  1903,  asking  for  payment  of  the  rent. 
After  that  plaintiff  asserted  his  claim.  Plaintiff  admits  that 
defendant  asked  Mm  if  he  would  buy  and  that  he  declined; 
and  that  he  had  no  intention  of  taking  action  for  breach  of 
the  agreement  until  September  or  October,  1903.  If  ther.^. 
was  a  technical  breach  of  the  agreement,  plaintiff  would  be 
entitled  only  to  nominal  damages.  Upon  the  evidence  plain- 
tiff has  not  sustained  any  actual  damage.  There  is  no  rea- 
sonable certainty  that  the  whole  property  as  it  stood  before 
Heaman  bought  would  sell  en  bloc  for  more  than  the  aggre- 
gate amount  of  what  the  two  parcels  would  sell  for  separately. 
Action  dismissed  with  costs. 


March  15th,  1904. 
C.A. 

CITY    OF    HAMILTON   v.    KRAEMBR-IEWIN    ROCK 
ASPHALT  AND  CEMENT  PAVING  CO. 

Contract — Construction — Conditions — Certificate  of  Engineer 
— Repairs  to  Pavements  of  Streets — Municipal  Corpora- 
tions. 

Appeal  by  defendants  from  judgment  of  Palconbridge, 
C.J.,  in  favour  of  plaintiffs  in  action  to  compel  defendants  to 
pay  the  cost  of  certain  repair  work  done  by  plaintiffs  to 
asphalt  pavements  constructed  by  defendants  under  the  terms 
of  a  contract  with  plaintiffs. 

C.  A.  Mafiten  and  J.  P.  Stanton,  Hamilton,  for  appellants. 

F.  MacKelcan,  K.C.,  and  W.  R.  Riddell,  K.C.,  for  plain- 
tiffs. 

On  26th  January,  1904,  the  Court  (Moss,  C.J.O.,  Osler, 
Garrow,  Maclaren,  J  J.  a.)  pronounced  judgment  dismiss- 
ing the  appeal  without  costs. 

Afterwards  the  following  opinion  was  delivered  by 

Osler,  J.A. — .  .  .  Of  certain  classes  of  repair  the 
necessity  for  which  arises  from  certain  specified  causes,  the 
defendants  concede  that  by  the  terms  of  the  contract  the 
engineer  of  the  city  is  to  be  the  judge  both  of  the  existence  of 
the  condition  of  disrepair  and  its  causes.  These  repairs  they 
also  concede  they  are  bound  to  do  at  their  own  expense.  But 
as  to  disrepair  arising  from  other  causes,  while  the  engineer's 
certificate  of  its  existence  may  be  indisputable,  and  the  de- 
fendants are  bound  to  repair  according  to  notice,  and  the 
plaintiffs  to  pay  them  for  doing  so,  the  defendants  contend 
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that  the  engineer  has  no  authority  to  finally  determine  the 
causes  of  the  disrepair^  but  that  these  are^  if  necessary^  to  be 
determined  in  an  action.  Upon  the  proper  construction  of 
the  contract^  of  which  the  specifications  and  conditions  form 
part,  I  think  the  defendant^  contention  cannot  be  upheld. 

The  relative  clauses  of  the  whole  instrument^  stating  them 
compendiously,  are  the  following: 

Paragraph  1  of  the  contract  of  24th  July,  1894,  by  which 
the  contractors  agree  to  do  and  perform  the  whole  of  the 
work  thereafter  mentioned  in  strict  accordance  with  the 
specifications  and  general  conditions  annexed,  all  of  which 
are  made  part  of  this  contract  as  if  embodied  herein,  accord- 
ing to  the  directions  and  to  the  satisfaction  of  the  engineers 
for  the  time  being  of  the  city,  and  also  to  maintain  and  keep 
in  perfect  order  and  in  complete  repair  the  whole  of  the  said 
works  for  the  period  mentioned  in  said  specifications  and 
general  conditions. 

2.  The  works  referred  to  in  this  agreement  consist  of  the 
paving  and  curbing  of  the  streets  specified  as  contemplated 
in  said  specifications  and  general  conditions,  and  the  keep- 
ing thereof  in  good  repair  for  the  period  of  ten  years. 

Clause  35  of  the  specifications:  The  contractor  will  be 
required  to  guarantee  that  during  the  period  of  ten  years 
from  the  date  of  the  engineer's  certificate  of  completion  he 
will  keep  the  said  pavement  always  in  good  repair  at  his  own 
expense,  and  will  at  once  upon  the  request  of  the  engineer 
execute  all  repairs  which,  in  the  opinion  of  the  engineer,  may 
be  or  become  necessary  to  be  made  by  reason  of  any  defect 
in  the  pavement  or  any  defective  workmanship  or  materials 
tnerein,  or  by  reason  of  the  use  of  the  pavement  as  a  road- 
way, and  that  the  pavement  shall  be  left  or  placed  in  good 
condition  and  repair  at  the  end  of  the  said  period  of  ten 
years,  to  the  engineer's  satisfaction.  Should  the  contractor 
fail  to  make  the  necessary  or  required  repairs  within  six  days 
from  the  date  of  the  engineer's  order,  then  the  engineer  shall 
have  the  right  to  make  or  have  made  such  repairs  at  the  con- 
tractor's expense. 

Clause  36.  The  contractor  shall  make  good  at  his  contract 
price  per  square  yard  all  openings  or  repairs  which  may  be, 
in  the  opinion  of  the  engineer,  rendered  necessary  at  any 
time  during  the  said  period  of  maintenance,  by  reason  of 
openings  made  for  the  purpose  of  laying  pipes,  street  car 
tracks,  or  from  any  other  cause  whatsoever,  excepting  those 
made  necessary  by  reason  of  defects  in  the  pavements  or  de- 
fective workmanship  or  materials,  or  by  its  use  as  a  road- 
way; and  in  case  of  failure  or  neglect  on  the  part  of  the 
contractor  to  make  any  repairs  as  and  when  required  1^  the 
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engineer,  the  work  may  be  performed  by  the  city  at  the  con- 
tractor's expense,  as  provided  in  the  preceding  clause. 

Clanse  49,  general  conditions:  The  contract  shall  com- 
prise the  formation,  completion,  and  maintenance  of  the 
several  works  referred  to  in  the  plans,  profiles,  drawings^ 
specifications,  and  in  these  general  conditions.  The  several 
parts  of  the  contract  shall  be  taken  together  to  explain  each 
other  and  to  make  the  whole  consistent.  Should  any  dis- 
crepancies occur  or  misunderstanding  arise  as  to  the  meaning 
of  this  contract,  or  of  the  general  conditions,  specifications, 
eic.,  or  as  to  the  due  and  proper  execution  of  the  works,  the 
same  shall  be  determined  by  the  engineer,  and  his  decision 
shall  be  final  and  binding  upon  both  parties,  and  from  it 
there  shall  be  no  appeal,  and  lite  contractor  shall  immediately 
when  ordered  by  tiie  engineer  proceed  with  and  execute  the 
work  according  to  such  decision,  etc. 

Clanse  70.  The  decision  of  the  city  engineer  on  all  points 
connected  with  this  contract  and  specification  shall  be  final 
and  conclusive,  whether  as  to  the  interpretation  of  the  vari- 
ous clauses,  the  measurements,  extra  work,  quantiiy,  quality, 
and  all  other  matters  which  may  be  in  dispute,  and  from 
his  decision  there  shall  be  no  appeal. 

Eeading  clause  1  of  the  contract  with  clauses  56  and  68 
of  the  general  conditions,  we  think  that  the  engineer  to  whose 
judgment  or  decision  the  defendants  submitted  themselves 
was  the  engineer  of  the  plaintiffs  for  the  time  being,  not 
merely  the  person  who  happened  to  be  the  engineer  at  the  ex- 
ecution of  the  contract  and  the  commencement  of  the  work. 
The  contrary  of  this  was  argued  by  Mr.  Hasten,  but  we  think 
that  contention  cannot  be  maintained. 

In  July,  1900,  and  April  and  September,  1901,  the  plain- 
tiffs' then  engineer  pointed  out  in  writing  certain  defects  in 
the  pavement  which  the  defendant?  were  required  to  repair; 
^'  all  such  repairs  having,  in  (his)  opinion,  become  necessary 
to  be  made  by  reason  of  defects  in  the  pavement  or  defective 
workmanship  or  materials  therein  or  by  use  of  the  pavement 
as  a  roadway." 

Many  of  those  defects  were  said  by  the  defendants  to  be 
attributable  to  other  causes,  such  as  the  unauthorized  or  im- 
proper acts  of  the  plaintiffs  themselves,  or  to  causes  arising 
under  clause  36  of  the  specifications,  and  it  was  strongly  con- 
tended that  they  were  entitled  to  prove  tiiis  against  the  certi- 
ficate or  decision  of  the  engineer.  It  was  also  urged  that, 
inasmuch  as  the  defendants  were  entitled  to  be  paid  for  work 
which  they  might  be  required  to  do  under  clause  36  of  the 
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oonditions,  but  not  for  that  done  under  clause  35,  the  engi- 
neer was  practically  reduced  to  the  position  of  an  arbitrator 
between  the  parties,  and  was  not  at  liberty  to  decide  as  to  the 
causes  of  disrepair  without  calling  the  parties  before  him  and 
hearing  their  respectiye  contentions. 

The  good  faith  of  the  engineer  was  not  impugned,  and 
that  being  so,  I  think  we  cannot  yield  to  the  defendants^  con- 
tention without  going  in  the  teetii  of  the  cases  decided  upon 
similar  contracts.  It  would  serve  no  useftil  purpose  to  go 
over  these  cases,  the  most  important  of  which  are  referred  to 
in  Farquhar  v.  City  of  Hamilton,  20  A.  E.  86.  It  is  by  the 
honest  opinion  of  the  engineer  that  the  existence  and  nature 
and  reason  of  the  disrepair,  whether  to  be  made  good  by  the 
contractors  at  their  own  expense  under  clause  35,  or  at  that 
of  the  city  under  clause  36,  are  to  be  determined;  the  language 
of  both  clauses  in  this  respect  is  the  same,  and  his  determina- 
tion that  a  particular  disrepair  comes  within  the  one  class 
necessarily  excludes  it  from  and  is  a  determination  that  it 
does  not  come  within  the  other.  Clauses  49  and  70  make 
that  determination  final.  Xeelon  v.  City  of  Toronto,  25  S.  C. 
B.  679.  may  also  be  referred  to. 

The  construction  of  the  contract  being  adverse  to  the  de- 
fendants' contention,  it  becomes  imnecessary  for  us,  as  it  was 
for  the  trial  Judge,  to  enter  upon  a  consideration  of  the  evi- 
dence, though  we  may  regret  that  the  parties  did  not  see  their 
way  to  have  this  question  determined  before  the  enormoufi 
expense  was  incurred  of  taking  the  evidence  at  large  for  nearly 
if  not  quite  a  week,  evidence  which  practically  had  no  bear- 
ing upon  the  construction  of  the  contract.  Under  all  the 
circumstances  we  think  that,  although  we  feel  bound  to  dis- 
miss the  appeal,  the  dismiasal  should  be  without  costs. 


Cartwright,  Master.  March  16th,  1904. 

chambers. 

TIEEISTEY  V.  TIEENEY. 

Venue — Residence  of  Defendant — IrregularUy  in  Statement  of 
Claim — Leave  to  Amend. 

Motion  by  defendant  to  set  aside  statement  of  claim  for 
irregularity. 

J.  B.  O'Brian,  for  defendant. 

jr.  R.  Code,  for  plaintiffs. 
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The  Master. — The  irregularity  consists  in  laying  the 
venue  at  Ottawa,  whereas  the  defendant  contended  it  should 
be  laid  at  L'Orignal  under  Rule  529  (b) — ^the  parties  resid- 
ing and  the  cause  of  action  having  arisen  in  the  county  of 
Prescott. 

Whether  this  is  so  or  not  will  depend  on  whether  at  the 
date  of  the  writ  the  defendant  was  a  resident  in  the  town- 
ship of  Alfred,  as  he  says  he  then  was  and  is,  and  as  he  was 
described  in  the  writ  itself.  In  the  statement  of  claim, 
served  at  the  same  time,  he  is  said  to  be  '^temporarily  re- 
siding in  the  State  of  Minnesota.^'  He  was  actually  served 
in  the  county  of  Prescott. 

Defendant's  aflSdavit  states  that  he  resides  in  the  town- 
ship of  Alfred,  and  that  his  absences  have  only  been  tem- 
porary for  work  in  the  winter  at  lumbering.  He  has  not 
been  cross-examined. 

The  present  seems  a  mnch  stronger  case  than  Moffat  v. 
Tjeonard,  2  0.  W.  R.  787,  in  which  I  held  that  the  plaintifiPs 
residence  was  at  Woodstock,  though  he  was  seldom  there  in 
fact. 

If  the  defendant  was  a  plaintiff,  could  it  be  successfully 
contended  that  he  must  give  security  for  costs  ? 

The  answer  to  that  question  shews  that  this  motion  must 
succeed.  It  will,  however,"  be  better  to  allow  plaintiffs  to 
amend  statement  of  claim  and  writ  without  re-service,^ and 
with  liberty  to  apply  hereafter  to  change  venue,  if  so  advised, 
though  I  do  not  wish  to  be  understood  as  encouraging  any 
such  application.     Costs  will  be  to  defendant  in  any  event. 

Defendant  to  have  eight  days'  further  time  to  file  state- 
ment of  defence. 

Reference  may  be  made  to  Brown  v.  Hazard,  2  0.  W.  R. 
784;  Town  of  Oakville  v.  Andrew,  ib.  608. 


Cartwright,  Master.  March  16th,  1904. 

chambers. 

EAMES  V.  EAMES. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of  Ac- 
tion— Alimony — Support  of  Children — Creditor — Fraudu- 
lent Conveyance — Action  to  Set  aside — Parties — Grantor. 

After  the  order  made  by  the  Master,  ante  42,  setting  aside 
ex  parte  order  for  the  issue  of  a  concurrent  writ  of  summons 
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for  service  on  the  defendant  Eames  out  of  the  jurifidiction, 
and  the  service  of  the  order  and  the  writ,  etc.,  as  varied  by 
Street,  J.,  ante  66,  the  plaintiff  obtained  a  fresh  order  and 
amended  her  writ  and  statement  of  claim  by  alleging  herself 
to  be  a  creditor  of  her  husband,  defendant  Eames,  in  respect 
of  her  support  of  his  children,  and  alleging  that  she  sued  on 
behalf  of  herself  and  all  his  other  creditors  to  set  aside  con- 
veyances as  fraudulent,  etc. 

The  defendant  Eames  moved  to  set  aside  the  fresh  order 
and  the  service. 

S.  B.  Woods,  for  applicant. 

R.  S.  Cassels,  for  plaintiff. 

The  Master  held,  following  Livingstone  v.  Sibbald,  15 
P.  R.  315,  that  the  case  fell  within  Rule  162  (b)  in  respect 
of  the  claim  for  support  of  defendant's  children;  and  (2), 
following  The  Due  d'Aumale,  [1903]  P.  16,  that  defendant 
Eames  was  properly  made  a  party  under  Rule  162  (g). 

Motion  dismissed.     Costs  in  the  cause. 


MacMahon,  J.  March  16th,  1904. 

TRIAL. 

WHITE  V.  Harris: 

Contract — Remuneraiion  far  Services — Quantum, 

Action  to  recover  $6,000  remuneration  for  services  alleged 
to  have  been  performed  by  plaintiff  for  defendant.  Defend- 
ant built  an  abattoir  in  1897  in  the  city  of  Toronto  on  lands 
leased  from  the  Grand  Trunk  Railway  Company  for  a  term 
of  21  years,  which  cost  about  $65,000.  When  defendant  ap- 
plied for  the  lease  plaintiff  was  the  freight  agent  of  the  com- 
pany at  Toronto,  and  had  power  to  recommend  leases.  The 
plaintiff  prepared  an  offer  from  defendant  and  gave  him  some 
assistance  in  negotiations  with  the  WiUiam  Davies  Co.,  of 
Toronto,  for  a  consolidation  of  interests  in  regard  to  the  pro- 
posed abattoir. 

G.  T.  Blackstock,  K.C.,  and  T.  P.  Gait,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  E.  Bristol,  for  defendant. 

MacMahon,  J.,  held  that  the  whole  services  performed 
by  plaintiff  for  defendant  were  the  discussion  on  three  or 
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four  occasions,  for  about  two  hours  on  each  occasion,  of  what 
should  be  embodied  in  the  proposal  for  the  lease  and  two 
schedules,  and  the  writing  by  White  of  two  letters.  There 
was  no  agreement  by  defendant  to  pay  plaintiff  any  sum  for 
his  services;  and  the  amount  presented  to  plaintiff  in  July, 
1901  ($200),  was  more  than  ample  compensation  for  the 
services  he  performed. 

Action  dismissed  with  costs. 


MoNCK,  Loc.  J.  December  11th,  1903. 

Street,  J.  December  22nd,  1903. 

GROSE  V.  TAGONA  WATER  AND  LIGHT  CO. 

Summary    Judgment — Motion     for — Defence — Liability     of 
Company  for  Indebtedness  Exceeding  Statutory  Limit. 

Motion  by  plaintiff  for  summary  judgment  imder  Rule 
603  in  an  action  for  the  price  of  goods  sold  and  delivered. 

The  defendants  in  answer  to  the  motion  filed  an  aflSdavit 
of  their  general  auditor  containing  the  following  statements : 
*'  In  the  month  of  December,  1902,  before  the  time  that  the 
account  sued  on  herein  commenced  to  run,  and  before  the 
time  that  the  plaintiff  commenced  supplying  goods  to  the  de- 
fendants on  said  account,  the  defendant  company  was  indebted, 
over  and  above  its  liability  to  holders  of  the  capital  stock 
thereof,  and  of  the  bonds  thereof,  in  the  sum  of  $192,622.64. 
The  capital  stock  of  the  defendant  company  is  the  sum  of 
$200,000,  and  all  of  the  said  stock  has  been  issued.  The 
bonded  indebtedness  of  the  defendant  company  is  the  sum 
of  $160,000.'' 

The  moti<m  was  made  before  Mr.  Monck,  one  of  the  local 
Judges  at  Hamilton. 

lyArcy  Tate,  Hamilton,  for  plaintiff. 

W.  M.  McClemont,  Hamilton,  for  defendant,  contended 
that  a  defence  was  shewn,  and  relied  on  the  decision  of  the 
Master  in  Chambers  in  Canadian  General  Electric  Co.  v.  Ta- 
gona  Water  and  Light  Co.,  2*0.  W.  R.  1055  (since  reported 
6  0.  L.  R.  641). 

Monck,  Loc.  J. — The  Master  in  Chambers  was  of  opin- 
ion, upon  similar  evidence,  that  the  fact  that  the  indebt- 
edness of  the  company  exceeded  the  amount  of  the  capital 
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stock  shewed  that  there  was  a  triable  issue.  I  do  not  agree 
with  that  opinion.  The  eflfect  of  sees.  11  and  40  of  the  Gas 
and  Water  Companies  Act,  R.  S.  0.  1897  ch.  199,  is  not  to 
release  the  company  from  liability,  but  to  give  the  creditor 
the  additional  liability  of  the  directors.  It  cannot  be  the  law 
that  a  company  can  escape  liability  by  increasing  its  indebt- 
edness so  tiiat  it  exceeds  the  amount  of-  its  capital  stock.  I 
think  that  a  plausible  or  arguable  defence  has  not  been  shewn. 
The  motion  for  judgment  is  granted. 

Defendants  appealed  to  a  Judge  in  Chambers  at  Toronto. 

J.  W.  Bain,  for  appellants. 

-  D.  L.  McCarthy,  for  plaintiff. 

Street,  J.,  dismissed  the  appeal  with  costs. 

[Canadian  General  Electric  Co.  v.  Tagona  Water  and 
Light  Co.,  2  0.  W.  R.  1055,  6  0.  L.  R.  641,  may  be  regarded 
as  overruled. — Ed.] 


Cartwright,  Master.  March  17th,  1904. 

chambers. 

CENTAUR  CYCLE  CO.  v.  HILL. 

Security  for  Costs — Money  Paid  into  Court  ty  Plaintiffs — 
Payment  out  to  Successful  Defendants — Proposed  Appeal 
to  Judicial  Committee — Security  not  Given — Stay  of  Ex- 
ecution. 

Motion  by  defendants  other  than  Love  for  payment  out 
to  them  of  the  money  paid  into  Court  by  plaintiffs  as  security 
for  the  costs  of  the  action.  These  moneys  amounted  to  just 
$•3^00.  No  security  of  any  kind  had  yet  been  given  by  plain- 
tiffs on  their  intended  appeal  to  the  Judicial  Committee  from 
the  judgment  of  the  Couri;  of  Appeal  in  favour  of  defendants, 
2  0.  W.  R.  1025.     See  also  ante  255. 

C.  W.  Kerr,  for  applicant. 

Casey  Wood,  for  plaintiffs. 

The  Master. — It  was  contended  by  Mr.  Kerr  that  the 
language  of  Rule  832  (d)  is  imperative,  and  that  there  was 
no  power  to  refuse  the  order  asked  for,  as  to  3o  so  would  be 
in  effect  to  stay  execution  in  respect  of  the  $700.  He  drew 
attention  to  the  marked  difference  in  the  language  of  Rule 
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827  and  Eule  832,  and  argued  that  the  fact  that  the  money 
was  in  Court  shoiild  not  prevent  him  from  realizing  to  that 
extent  at  least  on  his  judgment  and  orders,  which  amount 
in  all  to  over  $9,000. 

It  was  argued  by  Mr.  Wood  that  there  was  a  discretion  in 
the  Court  to  refuse  the  application,  referring  to  such  cases 
as  Canada  Land  and  Emigration  Co.  v.  Township  of  Dysart, 
11  P.  R.  57;  McMaster  v.  Eadford,  18  P.  R.  20;  Agricul- 
tural Ins.  Co.  V.  Sargent,  16  P.  R.  397 ;  and  Attorney-General 
V.  Emerson,  24  Q.  B.  D.  56. 

How  far  these  authorities  support  his  contention,  I  am 
not  at  present  concerned  to  inquire. 

The  plaintiffs  are  admittedly  seeking  to  have  a  stay  of 
execution  without  having  given  any  security.  This  I  cer- 
tainly have  no  power  to  grant.  The  case  of  Hamel  v.  Idlley, 
3  T.  L.  R.  549,  expressly  decides  that  in  an  analogous  case 
the  application  for  a  stay  must  be  made  to  the  Court  of  Ap- 
peal. 

It  may  be  matter  for  consideration  how  far  there  is  any 
power  to  stay  execution  without  a  compliance  with  Rule 
832  (d),  as  we  have  no  Rule  corresponding  to  0.  LVIII.  r. 
16,  under  which  Attorney-General  v.  Emerson  was  decided. 

TJie  order  must  therefore  go  as  asked.  But  the  issue  of 
it  will  be  stayed  until  Monday  next  to  enable  the  plaintiffs 
to  make  such  motion  or  they  may  be  advised. 

The  costs  of  this  motion  in  Chambers  should  be  to  the 
defendants  in  any  event.  Although  the  money  was  paid  into 
the  High  Court,  yet,  as  what  is  being  asked  for  by  plaintiffs 
is  a  stay  of  execution  in  respect  thereof,  the  application  should 
have  been  made  to  the  Court  of  Appeal  directly  and  not  in- 
directly by  opposing  the  def^dants*  motion  in  Chambers, 
which  was  properly  made  by  them. 

(AflSrmed  by  Falconbridge,  C.J.,  22nd  March,  1904.) 


Meeedith,  J.  March  17th^  1904. 

chambers. 

Re  BOISMIER. 

Dower — Interest  in  Lieu  of — Devolution  of  Estates  Act — Elec- 
tion— Exercise  by  Assignee  of  Dowress, 

Motion  to  vary  minutes  of  order  under  Rule  938. 
P.  D.  Davis,  Windsor,  for  Boismier. 
P.  P.  Betts,  London,  for  other  parties. 
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Meredith,  J. — ^The  one  question  was  whether  the  assignee 
of  the  right  to  dower  was  entitled  to  the  benefit  of  siib-sec. 
2  of  sec.  4  of  the  Devolution  of  Estates  Act  The  benefit 
of  that  legislation  can  be  had  only  when  the  election  thereby 
given  has  been  exercised  in  the  manner  therein  prescribed. 
If  that  has  not  been  and  cannot  be  done,  the  assignee's  right 
is  limited  to  the  ordinary  right  of  dower.  ...  If  the 
assignment  contains  a  power  to  make  the  election,  in  the 
widow's  name,  by  deed  or  instrument  in  writing,  or  if  the 
election  be  yet  made,  or  power  to  make  it  be  yet  given,  by  the 
widow,  there  is  no  reason  why  it  may  not  yet  be  well  made: 
see  Baker  v.  Stuart,  26  A.  E.  445,  and  Ee  Galway,  17  P.  B. 
49. 


MacMahon,  J.  March  17th,  1904. 

CHAMBERS. 

DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Stay  of  Proceedings — Application  for — Release  of  Plaintiffs 
Claim — Payment  to  Plaintiff — Pleading  —  Fravd — De- 
lay in  Applying, 

Appeal  by  defendants  from  order  of  Master  in  Chambers 
(ante  320),  dismissing  defendants^  motion  to  set  aside  notice 
of  trial  and  to  stay  all  proceedings  until  plaintiflE  should 
repay  to  defendants  $250  paid  to  ^er  by  defendants  in  settle- 
ment and  discharge  of  this  action,  in  consideration  of  which 
the  release  mentioned  in  the  pleadings  was  given  by  plain- 
tiff to  defendants. 

G.  L.  Smith,  for  appellants. 

A.  B.  Clute,  for  plaintiff. 

MacMahon,  J. — The  action  is  by  plaintiff  as  adminis- 
tratrix of  the  estate  of  John  Doyle,  deceased,  and  also  in 
her  individual  capacity  as  the  alleged  widow  of  Doyle,  whp| 
was  killed  on  22nd  September,  1903,  while  in  defendants* 
employment,  as  is  alleged  through  the  negligence  of  defend- 
ants. 

In  October  negotiations  were  opened  between  a  representa- 
tive of  defendants  and  plaintiff  for  a  settlement;  and  on 
30th  October  plaintiff,  in  consideration  of  $250,  released 
defendants  from  any  claims  she  had  against  them.  Defend-^ 
ants  paid  to  plaintiff  by  cheque  $157.50,  and  undertook  and 
a^eed  out  of  the  balance  of  the  $260  to  pay  the  funeral 
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expenses  and  some  small  debts  owing  by  deceased  at  the  time 
of  his  deatlL  The  plaintifE  cashed  the  cheque^  receiving  the 
proceeds.     .     .    . 

[Hewson  v.  Macdonald,  32  C.  P.  407,  Henderson  v. 
Underwriting  and  Agency  Association,  [1891]  1  Q.  B.  557, 
65  L.  T.  732,  and  Johnston  v.  Grand  Trunk  R  W.  Co.,  25 
0.  R.  61,  referred  to  and  quoted  from.] 

The  Master  seemed  to  think  that  in  the  face  of  the  release 
the  plaintiff  could  not  recover  in  her  own  right,  as  the  wife 
of  the  deceased,  but  in  her  character  as  administrator  she 
might  be  able  to  recover  for  the  benefit  of  the  mother  or  other 
relatives  of  the  deceased. 

Although  letters  of  administration  were  not  obtained  by 
the  plaintiff  until  after  action  brought,  when  the  statement 
of  claim  was  amended  by  making  a  claim  in  plaintiff's  repre- 
sentative capacity,  as  well  as  in  her  own  right,  that  would 
not  help  her,  as  the  letters  of  administration  when  obtained 
relate  back  to  the  death:  Trice  v.  Bobinson,  16  0.  B.  433; 
Chard  v.  Eae,  18  0.  B,  871. 

The  appeal  must  be  allowed  and  the  order  of  the  Master 
in  Chambers  reversed,  and  an  order  made  directing  that  the 
notice  of  trial  be  set  aside  and  the  action  stayed  until  plaintiff 
pays  into  Court  or  secures  to  defendants  the  repayment  of 
the  $157.50,  and  also  the  sum  of  $82.50  funeral  expenses  paid 
by  defendants. 

TThe  costs  of  the  appeal  will  be  to  defendants  in  the  cause. 


Falconbbidge,  C.J.  March  16th^  1904. 

TRIAL. 

CAREOLLv.  GILBEBT. 

Contract — Railway  Work  —  Sub-contractor  —  Knowledge  of 
Terms  of  Principal  Contract — Remuneration — Damages 
for  Breach — Counterclaim. 

Action  for  money  alleged  to  be  due  under  a  contract  for 
railway  work  and  for  damages  for  breach  of  contract. 

S.  Masson,  Belleville,  E.  G.  Porter,  Belleville,    and   W. 
Camew,  Belleville,  for  plaintiff. 

H.  M.  Deroche,  K.C.,  for  defendant  S.  A.  Bathbun. 

I.^Hilliard,  Morrisburg,  for  defendants  Gilbert  &  Co. 

Palconbridge,  C.J. —    .     .     .     Plaintiff  knew  there  was 
a  written  contract  between  defendant  H.  A.  Bathbun  and 
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defendants  Gilbert,  McCaffrey,  &  Gilbert,  as  it  is  referred  to 
in  the  letter  which  fonns  the  contract  between  plaintifE  and 
the  defendant  firm,  and  he  is  therefore  governed  by  the 
terms  thereof,  and  when  he  sued  he  had  no  certificate  of  the 
chief  engineer  or  of  defendant  firm,  to  whose  entire  satis- 
faction the  work  was  to  be  done.  Plaintiff's  claim  for  dam- 
ages for  breach  of  contract  is  not  well  founded.  Any  state- 
ment made  on  the  ground  by  the  late  Mr.  McCaffrey  could 
be  only  an  estimate  regardmg  a  matter  as  to  which  both 
parties  had  the  same  means  of  judging,  and  plaintiff  knew 
well  that  the  defendant  firm  could  not  prevent  the  railway 
company  from  changing  the  location  of  the  line.  Xo  signi- 
ficance or  cogency  is  to  be  attached  to  the  alleged  representa- 
tions of  Mr.  McCaffrey  as  to  the  character  and  profitable 
nature  of  the  work.  There  is  here  no  question  of  any  contract 
for  a  lump  sum.  Plaintiff  was  to  be  paid  so  much  per  yard 
for  each  class  of  work,  and  the  defendant  firm  would  never 
bind  themselves  to  give  him  better  terms  than  they  themselves 
had.  The  conduct  of  the  parties  all  points  in  the  same  direc- 
tion. No  one  connected  with  Rathljun  had  any  idea  until 
some  time  in  November  that  plaintiff  was  anything  but  a  fore- 
man or  servant  of  the  defendant  firm,  and  plaintiff  acquiesced 
in  all  the  changes  of  work,  grumbling  perhape,  but  not  mak- 
ing formal  protest  until  24th  November. 

Action  dismissed  with  costs.    Thirty  days'  stay. 

Plaintiff  has  been  overpaid,  and  defendants  can  have  a 
reference  if  they  care  to  pursue  the  counterclaim. 


March  18th,  1904. 
divisional  court. 
CLAEK  V.  FISHER. 

Trespass  to  Land — Boundaries — Survey — Conventional  Line 
— Agreement — Possessory  Title — Real  Property  *  lAmitOr 
tion  Act — Ads  Shewing  Possession. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  at 
the  trial  at  Barrie,  in  favour  of  plaintiff  for  the  recovery  of 
$75  damages  in  an  action,  for  trespass  to  the  west  half  of 
lot  26  in  the  2nd  concession  of  the  township  of  Nottawasaga. 

The  appeal  was  heard  by  Boyd,  C,  Maclaren,  J.A.,  Fer- 
guson, J. 
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H.  H.  Strathy,  K.C.,  for  defendant,  contended  that  plain- 
tiff had  not  shewn  his  title  to  the  strip  in  question  (a  gully 
lying  between  two  farms),  by  establishing  his  line  as  the 
true  line;  that  a  line  was  agreed  upon  between  defendant 
and  plaintifif^s  predecessor;  and  that  defendant  had  shewn 
acts  of  possession  sufficient  to  give  him  title  under  the  Eeal 
Property  Limitation  Act. 

W.  A.  Boys,  Barrie,  and  A.  J.  F.  Sullivan,  Stayner,  for 
plaintifif. 

Ferguson,  J. — The  contention  as  to  the  sufficiency  or  not 
of  the  evidence  of  the  survey  made  for  the  purpose  of  estab- 
lishing the  true  location  of  the  line  between  the  lot  of  land 
owned  by  plaintiff  and  that  owned  by  defendant  becomes 
immaterial  when,  one  reads  the  evidence  of  defendant  himself 
given  at  the  trial  .  .  the  effect  of  which  is  that  defendant 
does  not  dispute  that  the  line  claimed  by  plaintiff  to  be  the 
true  line  is  in  fact  the  true  line,  and  he  says  that  from  the* 
"very  first ^^  to  the  present  time  he  has  never  disputed  this;, 
he  says,  also,  that  his  only  claim  in  the  action  is  the  claim 
that  he  makes  by  reason  of  his  alleged  possession  for  a  period 
sufficient  to  acquire  a  title  according  to  the  provisions  of  the 
Statute  of  Limitations.  So  fajr  as  the  dispute  as  to  title 
had  concern,  the  question  arising  upon  this  claim  seems  to 
have  been  the  important  one  tried  by  the  learned  Judge. 
And,  after  a  perusal  of  the  authorities  referred  to,  I  am  of 
the  opinion  that  the  finding  and  conclusion  of  the  tjial  Judge 
on  this  question  is  entirely  correct. 

The  agreement  between  the  defendant  and  Milne,  a  former 
owner  of  plaintiff's  land  (as  to  a  conventional  line)  set  up 
by  defendant,  was  clearly  not  proved,  and  I  think  it  is  idle 
to  contend  that  the  acts  of  defendant  upon  the  land,  even  if 
full  credence  is  given  to  the  evidence  adduced  by  or  on  behalf 
of  defendant  respecting  them,  shew  an  actual,  constant,  and 
visible  occupation  by  defendant  to  the  exclusion  of  the  true 
owner  for  the  full  period  of  ten  years,  which  alone  could  give 
defendant  the  title  that  he  claims. 

In  determining  the  other  and  minor  matters  the  learned 
Judge  seems  to  have  employed  much  care,  and  I  think  he  is 
right  as  to  all  of  these. 

The  judgment  appealed  from  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 

The  declaration,  however,  that  plaintiff  is  the  owner  of 
the  land  should,  I  think,  be  limited  by  the  words,  "  as  against 
the  defendant,'^  or  words  having  the  like  signification. 

Boyd,  C,  gave  reasons  in  writing  for  the  same  conclusion.. 

Maclaben^  J.A.,  concurred. 
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Teetzel,  J.  Maech  19th,  1904. 

chambers. 

Re  SWEAZEY. 

Will — Legacies — Advances  in  Lifetime  of  Testator — Provi- 
sion as  to,  in  Will — Interest — Period  of  pistribution. 

Motion  by  executors  under  Eule  938  for  a  summary  order 
determining  the  question  whether  imder  the  will  of  Andrew 
J.  Sweazey,  of  Ancaster,  farmer,  deceased,  interest  upon  ad- 
vances made  in  his  lifetime,  and  also  made  by  his  executors 
after  his  decease,  was  chargeable  to  the  legatees  from  the 
dates  of  such  advances  or  from  the  period  of  distribution, 
i.e.,  at  the  death  of  the  widow. 

The  testator  devised  to  his  son-in-law  Alexander  Johnson 
the  whole  of  his  improved  real  estate,  except  a  part  set  apart 
for  the  use  of  the  testator's  wife,  subject  to  certain  charges, 
during  the  lifetime  of  the  testator's  wife  and  for  one  year 
thereafter.  He  also  directed  that  within  three  months  after 
his  death  his  executors  should  sell  his  personal  property,  and 
within  three  years  aft^r  the  death  of  his  wife  his  real  prop^ 
erty.  The  will  then  proceeded :  "  And  whereas  I  have  already 
given  and  paid  on  account  of  and  unto  my  several  daughters 
hereinafter  named  certain  sums  of  money  as  undermentioned, 
that  is  to  say,  unto  my  daughter-  Elizabeth  Ann  Dawdy 
$1,610,  unto  Hannah  Johnson  $700,  unto  Erly  Ann  Shaver 
$250,  but  unto  my  daughter  Catharine  Waley  I  have  not  yet 
paid  anything,  therefore  I  direct  that,  after  the  payment  of 
all  my  just  debts  and  funeral  expenses  and  the  costs  of 
probate  of  this  my  will,  my  executors  shall  out  and  from  any 
moneys  which  may  come  into  their  hands  pay  over  to  the 
last  three  named  daughters,  as  far  as  moneys  in  their  hands 
will  enable  them  to  do,  such  sums  of  money  as  may  be 
necessary  to  make  them  equal  in  amount  with  Elizabeth  Ann 
Dawdy,  and  when  all  my  said  daughters  have  received  suffi- 
cient to  make  them  equal  in  amount,  then  always  thereafter 
an  equal  division  between  all  my  said  daughters  shall  be 
made  of  all  moneys  which  may  come  into  the  hands  of  my 
executors,  and  which  according  to  the  tenor  of  this  my  will 
is  or  may  be  applicable  for  the  benefit  of  my  said  daughters, 
due  regard  being  had  to  any  sum  of  money  I  myself  may  or 
might  during  my  lifetime  hereafter  pay  to  either  of  said 
•daughters.  .  .  .  And  whereas  I  have  duly  conveyed  by 
deed  to  my  daughter  the  said  Elizabeth  Ann  Dawdy  the  east 
part  of  lot  55     .     .     .    upon  which  said  land  there  exists  a 
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mortgage  made  by  myself  .  .  .  upon  which  said  mort- 
gage there  remains  unpaid  a  balance  of  about  $2,000  .  .  ^ 
the  full  payment  of  which  said  mortgage  is  assimied  to  be- 
paid  by  my  said  daughter  Elizabeth  Ann  Dawdy,  but  for 
which  payment  my  estate  is  liable,  now  therefore  I  direct  that 
if  the  payments  falling  due  on  said  mortgage  as  therein  con- 
tained be  not  paid  by  my  said  daughter  when  the  same  shall 
fall  due,  then  my  executors  shall  pay  the  same  and  the  inter- 
est thereon  and  deduct  the  amounts  so  paid  out  and  from 
the  l^acy  or  share  payable  to  the  said  Elizabeth  Ann  Dawdy 
in  virtue  of  this  my  will/^ 

J.  H.  Spence,  for  executors. 

F.  W.  Harcourt,  for  infant  legatees. 

H.  J.  Martin  and  F.  E.  Martin,  Hamilton,  for  adult 
legatees. 

Teetzel  J.,  held  that  there  was  nothing  in  the  language 
of  the  will  indicating  any  intention  to  charge  up  against  the 
legatees  any  sum  beyond  the  moneys  actually  advanced,  and 
they  were  not  chargeable  with  interest  on  any  of  these- 
advances  except  from  the  date  of  the  widow^s  death.  In  re 
Eees,  17  Ch.  D.  701,  In  re  Dallmeyer,  [1896]  1  Ch.  372, 
In  re  Lambert,  ri897]  '2  Ch.  169,  and  In  re  Whiteford,. 
[1903]  1  Ch.  889,  referred  to. 

Order  accordingly.    Costs  of  all  parties  out  of  estate. 


Teetzel,  J.  March  19th,  1904. 

TRIAL. 

GALLOWAY  v.  TOWN  OF  SARNIA. 

r 

Way — Non-repair — Injury  to  Pedestrian — Negligence — Con- 
tribtdory  Negligence  —  Knowledge  of  Nonrvepair  —  Rea- 
sonable Care. 

Action  for  damages  for  injuries  sustained  from  a  fall  on 
a  sidewalk  on  Campbell  street  in  the  town  of  Samia.  That 
the  sidewalk  was  at  the  time  of  the  accident  in  a  bad  state  of 
repair  was  not  seriously  contested  by  defendants,  but  the  de- 
fence chiefly  relied  upon  was  that  plaintiff,  who  was  employed 
by  defendants  as  a  watchman  on  a  sewer  being  constructeft 
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on  Campbell  street,  had  full  knowledge  of  the  non-repair, 
and  that  the  injury  was  caused  by  his  own  negligence. 

J.  R.  Logan,  Samia,  for  plaintiff. 

J.  Cowan,  K.C.,  for  defendants. 

Teetzel,  J. — The  sidewalk  was  in  a  bad  state  of  repair 
and  dangerous  to  pedestrians,  to  the  knowledge  of  the  officer 
whose  duty  it  was  to  repair,  and  it  had  been  in  that  condi- 
tion for  several  weeks.  While  plaintiff  knew  of  the  defective 
condition,  he  was  not  guilty  of  any  negligence  which  con- 
tributed to  the  injury.  The  care  he  used  was  commensurate 
with  his  knowledge  of  the  non-repair,  and  was  such  as  should 
be  required  of  him  under  all  the  circumstances,  and  tha 
proximate  cause  of  his  injury  was  the  negligence  of  defend- 
ants, and  not  any  want  of  care  on  the  part  of  plaintiff.  See 
Copland  v.  Township  of  Blenheim,  9  0.  E.  19 ;  Gordon  v.  City 
of  BeUeville,  15  0.  R.  26. 

Defendants  sought  to  establish  that  on  the  night  on  which 
plaintiff  was  injured  there  was  an  open  lateral  sewer  trench 
running  from  the  street  under  the  sidewalk  a  few  feet  from 
where  plaintiff  fell,  and  that  in  accordance  with  his  course 
of  duty  as  watchman  he  should  himself  have  repaired  the 
defect  which  caused  his  fall.  I  find,  on  the  evidence,  that 
there  was  no  such  trench  in  existence  that  night. 

Damages  assessed  at  $650.  Judgment  for  plaintiff  for 
that  sum  with  costs. 


Falconbbidge,  C.J.  Maech  19th,  1904. 

TRIAL. 

WARD  v.  LOWTHIAN. 

GREEX  V.  MARR. 

Public  Health  Act — Proceedings  Taken  by  Local  Board  of 
Health  to  Prevent  Spread  of  Infection — Injury  to  Per- 
sona—  Action  against  Members  of  Board  —  Errors  in 
Judgment. 

Actions  for  damages  for  alleged  injuries  to  plaintiffs*  per- 
sons and  businesses  by  reason  of  proceedings  taken  by  defend- 
ants as  members  of  a  local  board  of  health  to  prevent  the 
spread  of  infectious  disease. 
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M.  Wilson,  K.C.,  and  W.  A.  F.  Campbell,  Ridgetown,  for 
plaintiffs. 

W.  Mills,  Ridgetown,  and  0.  K.  Watson,  Ridgetown,  for 
defendants. 

Falconbridge,  C.J. — Defendants  were  not  influeiSced  by 
malice  or  improper  motives,  but  acted  to  the  best  of  their 
judgment  in  the  interest  of  the  public  safety  and  without  any 
intention  of  injuring  plaintiffs  or  any  of  them.  Defendants 
were  bound  to  use  and  did  use  all  possible  care  in  prevent- 
ing the  spread  of  infection.  They  found  themselves  suddenly 
and  without  previous  experience  face  to  face  with  a  great 
public  exigency,  and  they  adopted  all  the  means  which,  in 
their  judgment,  were  most  effectual  for  the  common  safety. 
The  results  were  highly  satisfactory,  so  far  as  concerned  the 
community,  although  there  were  cases  of  individual  hard- 
ship. If  plaintiffs  had  any  reasonable  causes  of  complaint, 
these  arose  from  error  of  judgment^n  the  part  of  defendants  . 
or  some  of  them.  Defendants,  acting  in  good  faith  and  with 
reasonable  precaution,  ought  not  to  be  held  liable  for  errors 
in  judgment.  The  question  as  to  the  right  to  maintain  an 
action  such  as  the  present  against  a  board  of  health  is  being 
considered   elsewhere.     Action   dismissed   without  copts?. 


March  19th,  1904. 

divisional  court. 

LAMBERT  v.  CLARK. 

Appeal  —  Division    Court   Appeal  —  Right    of   Appeal  — . 
Amount  in  Dispute, 

Motion  by  plaintiff  to  quash  appeal  by  defendant  from 
order  of  Judge  of  County  Court  of  Lambton  refusing  de- 
fendant's application  for  a  new  trial  of  an  action  in  the 
2nd  Division  Court  in  that  coimty.  Plaintiff's  claim  was  for 
$100.75;  made  up  of  $64.87,  the  amount  of  a  promissory  note 
made  by  defendant,  and  $35.38  interest  upon  it,  and  the 
defence  was  that  plaintiff  had  signed  a  deed  of  composition 
and  discharge  which  had  the  effect  of  releasing  defendant. 
TTie  Judge  found  against  defendant's  contention  and  gave 
judgment  for  plaintiff  for  $83.90,  being  the  amount  of  the 
promissory  note  with  interest  until  its  maturity  at  4  per  cent. 
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per  annum^  and  after  its  maturity  at  6  per  cent.,  instead  of 
12  per  cent.,  the  rate  claimed  by  plaintiff. 

C.  A.  Moss,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

The  Court  (Meredith,  C.J.,  Maclaren,  J.A.,  Mac- 
Mahon,  J.),  held  that  the  snm  in  dispute  upon  the  appeal, 
within  the  meaning  of  sec.  164  of  the  Division  Courts  Act,  did 
not  exceed  $100  exclusive  of  costs ;  the  matter  in  dispute  was 
his  liability  to  pay  $83.90.  Petrie  v.  Machan,  28  0.  E.  604, 
distinguished,  on  the  ground  that  the  plaintiff  there  was 
appeaEng  to  increase  his  verdict  from  $35  to  $100  and  inter- 
est. Joyce  V.  Hart,  1  S.  C.  E.  321,  Allan  v.  Pratt,  13  App. 
Cas.  780,  Gilbert  v.  Gilman,  16  S.  C.  E.  189,  Monette  v. 
Lefebvre,  16  S.  C.  E.  387,  Laberge  v.  Equitable  Life  Ins. 
Co.,  24  S.  C.  E.  59,  City  of  Ottawa  v.  Hunter,  31  S.  C.  R 
7,  and  Bain  v.  Andersoi^  28  S.  C.  E.  481,  referred  to. 

Order  made  quashing  appeal  without  costs. 
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Falconbridge,  C.J.  March  21st,  1904 

TRIAL. 

WEBB  V.  McDEEMOTT. 

Principal  and  Agent — Sale  of  Land — Vendor's  Agent — Secret 
Commission  from  Purchaser — Recovery  from  Agent  hf 
Vendor — Agent's  Commission  from  Vendor, 

Action  to  recover  moneys  in  hands  of  defendant,  being 
part  of  the  purchase  money  of  timber  limits  sold  by  defen- 
dant for  plaintiffs  and  moneys  paid  to  defendant  as  commis- 
sion by  the  purchasers. 

B.  G.  Code,  for  plaintiffs. 

W.  C.  McCarthy,  Ottawa,  for  defendant. 

Palconbridge,  C.J. — Defendant  admittedly  received 
$100  which  plaintiffs  asserted  was  a  secret  commission  paid  by 
the  purchaser,  but  he  denied  that  he  received  it  while  acting 
as  agent  for  plaintiffs  in  the  transaction.  He  cannot  be  heard 
to  say  so.  Barnes  placed  the  option  which  he  had  from 
plaintiffs  in  the  hands  of  defendant  with  the  concurrence  of 
plaintiffs.  In  more  than  one  written  document  defendant 
describes  himself  as  acting  for  the  owners  of  the  property, 
and  when  plaintiffs  desired  to  be  custodians  of  the  $500  down 
payment  he  insisted  on  retaining  it,  as  their  agent,  until 
the  time  should  come  to  close  the  transaction.  A  privity 
therefore  exists  between  plaintiffs  and  defendant,  and  plain- 
tiffs have  their  remedy  directly  against  defendant  for  his 
misconduct:  Story  on  Agency,  9th  ed.,  sec.  217  (a).  Some 
rumour  that  defendant  was  getting  more  than  the  agreed 
price  had  reached  plaintiffs,  who  made  an  inquiry  which 
proved  ineffectual,  but  plaintiffs  did  not  acquire  knowledge  of 
the  payment  of  the  secret  commission  until  after  the  "  deal " 
was  closed.      Plaintiffs  are  entitled  to  the  $100  and  also  to 
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$275  retained    by    defendant    as    commission  on  the  sale: 
Andrew  v.  Kamsay,  72  L.  J.  X.  S.  K.  B.  865. 

Judgment  for  plaintiffs  for  $375  with  costs  on  the  High 
Court  scale. 


Britton,  J.  March  22nd,  1904. 

^  WEEKLY  COURT. 

FUEL  ECOXOMIZER  CO.  v.  CITY  OF  TORONTO. 

Judgment  —  Carrying  out  Terms  of  —  Testing  Machinery — 
— Differences  between  Parties — Reference  to  Person  to  he 
Xamed-^Appointment  by  Court, 

^lotion  by  plaintiffs  for  an  order  appointing  some  person, 
pursuant  to  the  terms  of  paragraph  6  of  the  judgment,  to 
whom  should  be  referred  the  differences  between  the  parties 
as  to  the  mode  of  carrying  out  the  test  provided  by  the  judg- 
ment, and  to  the  results  accomplished  thereby,  and  to  whom 
should  be  referred  the  carrying  out  of  the  test  provided  by 
the  judgment. 

Walter  Barwick,  K.C.,  for  plaintiffs. 

J.  S.  Fullerton,  K.C.,  for  defendants. 

Brittox,  J. — Judgment  was  pronounced  on  17th  Feb- 
ruary, 1902.  The  parts  of  the  judgment  material  for  present 
consideration  are  as  follows : — 3.  .  .  "An  evaporative  test 
is  to  be  made  with  engines  numbers  4  and  5  at  defendants* 
main  pumping  station  with  the  economizer  mentioned  in  the 
pleadings  heroin,  and  a  similar  evaporative  test  to  be  made 
without  the  economizer,  such  tests  each  to  have  a  duration  of 
48  hours.  4.  .  .  If  upon  the  result  of  the  said  test  the 
said  economizer  shews  a  saving  of  7  per  cent,  in  the  coil 
used,  defendants  are  to  pay  plaintiffs  for  the  said  economizer 
according  to  the  following  figures  ...  6.  .  .  If 
upon  the  result  of  said  test  a  saving  of  less  than  7  per  cent, 
is  shewn  plaintiffs  are  to  remove  the  said  economizer  at  their 
own  expense.  ...  6.  .  .  That  in  the  event  of  any 
difference  between  the  parties  as  to  the  mode  of  carrying  out 
the  said  test  or  as  to  the  results  which  are  accomplished 
thereby,  such  differences  and  dispute  shall  be  referred  to  such 
person  as  may  be  agreed  upon  by  A.  H.  Blackburn,  Esquire, 
general  manager  of  the  plaintiff  company,  and  C.  L.  Fel- 
lowes,  Esquire,  engineer  in  charge  of  the  waterworks  of  de- 
fendants; and  in  the  event  of  the  said  Blackburn  and  Fel- 
lowes  being  unable  to  agree  upon  such  person,  then  such 
difference  or  dispute  shall  be  referred  to  such  person  as  may 
be  appointed  by  this   Court,  on  the  application   of  either 
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party;  the  decision  of  such  person  so  agreed  upon  or  ap- 
pointed shall  be  final  and  conclusive  as  between  the  parties 
to  this  action/^  On  the  15th  July,  1902,  by  an  agreement, 
between  the  parties,  the  judgment  was  varied,  and,  so  far  as 
material,  if  material  at  all,  for  the  purpose  of  this  motion, 
the  variation  was :  (a)  ...  .  The  plaintiflfs  were  to  put 
in  a  fan  plant  and  equipment  to  induce  draught;  (b)  "  Dur- 
ing the  test  provided  for  by  the  said  judgment  the  scrapers 
shall  be  run  from  the  fan  engine — ^but  the  present  engine 
installed  to  operate  the  scrapers  shall  not  be  removed  by  the 
Fuel  Economizer  Company.^'  (c)  If  upon  the  result  of  the 
tests  a  saving  of  less  than  7  per  cent,  is  shewn,  the  Fuel 
Economizer  Company  is  to  remove  the  said  economizer  at  its 
own  expense.  .  .  (d)  The  said  judgment  may  be  amended 
on  the  application  of  either  of  the  parties  in  accordance  with 
this  agreement. 

After  the  agreement  plaintiffs  installed  the  '^fan  plant 
equipment  ^^  at  a  cost  of  about  $1,300. 

A  so-called  test  was  made  between  the  23rd  July  and  1st 
August,  1903,  which  test  was  conducted  by  one  John  T.  Far- 
mer, acting  for  plaintiffs  under  special  instructions  from 
plaintiffs,  as  is  alleged,  and  by  James  Lang,  acting  for  de- 
fendants. 

From  what  is  alleged  on  the  part  of  plaintiffs  on  thi.^ 
motion  it  would  appear  that  there  must  have  been  something 
requiring  explanation.  From  what  is  sworn  to  on  the  part 
of  plaintiffs,  and  not  contradicted  by  defendants,  it  may  be 
that  the  tests  were  not  fair  ones,  or  tests  made  under  similar 
conditions.  A  good  deal  appears  in  the  affidavits  in  refer- 
ence to  a  former  test,  the  conditions  under  which  it  was  made, 
and  the  result  of  it,  and  as  to  negotiations  between  the  par- 
ties. All  this  seems  to  me  quite  immaterial  on  this  applica- 
tion. 

In  reference  to  the  last  tests,  it  appears  "that  during 
the  48  hours  when  the  boilers  were  being  run  without  the 
economizer,  the  boiler  flues  had  been  cleaned,  whereas  the 
boiler  flues  had  not  been  cleaned  during*  the  48  hours  period 
when  the  boilers  were  being  used  with  the  economizers."  This 
departure,  if  consented  to  by  Farmer,  was  without  authority 
from  plaintiffs,  and  it  is  alleged  that  in  this  respect  the  two 
evaporative  tests  had  not  been  similar,  as  provided  by  the 
judgment.  The  attention  of  defendants  was  called  to  this, 
and  plaintiffs  asked  for  another  test,  which,  after  a  great 
deal  of  correspondence  between  the  parties,  defendants  re- 
fused. 
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After  this  refusal  Mr.  Blackburn  was  willing  to  join  with 
Mr.  Fellowes  in  the  appointment  of  a  person  to  whom  the 
difference  or  dispute  in  regard  to  the  mode  of  carrying  out 
the  tests  might  be  referred,  but  Mr.  Fellowes  refused,  on  the 
ground  that  there  was  not  in  fact  any  disagreement.  Mr. 
Fellowes  and  Mr.  Eust,  the  city  engineer,  then  contended, 
and  defendants  now  contend,  thiat  there  is  no  difference  be- 
tween the  parties  as  to  the  mode  of  carrying  out  the  tests, 
or  as  to  the  results  accomplished  thereby. 

The  evidence  before  me,  of  which  there  is  a  large  mass, 
is  in  part  of  a  highly  technical  and  scientific  character.  It 
is  not  necessary  that  I  should  attempt  an  analysis  of  it — ^it 
is  suflBcient  that,  upon  the  best  opinion  I  can  form,  there  is 
such  a  difference  between  the  parties  as  to  the  mode  of  carry- 
ing out  the  said  tests,  that  there  ought  to  be,  and  that  plain- 
tiffs are  entitled  as  of  right  to  have,  a  person  appointed  pur- 
suant to  the  judgment  to  whom  such  difference  shall  be  re- 
ferred. Mr.  A.  H.  Blackburn  and  Mr.  C.  L.  Fellowes  should 
appoint  such  person,  and  this  application  may  stand  for  one 
month  to  enable  them  to  do  so.  If  they  are  unable  to  agree 
upon  such  person,  then  an  appointment  will  be  made  by  the 
Court  in  the  terms  of  the  judgment.  Costs  to  be  costs  in  the 
cause. 


Falconbridge,  C.J.  March  22nd,  1904. 

WEEKLY  COURT. 

TAYLOR  V.  TOWNSHIP  OF  COLLINGWOOD. 

Nuisance  —  Construction  of  Road  —  Flooding  Neighbouring 
Land — Damages — Injunction — Scale  of  Costs — Municipal 
Corporation, 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
the  report  of  the  Judge  of  the  County  Court  of  Grey,  to  whom 
the  action  was  referred  for  trial.  The  action  was  brought  to 
recover  damages  and  for  an  injunction  in  respect  of  the 
flooding  of  plaintiff's  farm  by  the  improper  construction  of  r* 
road.  The  referee  found  plaintiff  entitled  to  $100  damages 
and  an  injunction  with  costs  on  the  Coimty  Court  scale. 
The  defendants  appealed  on  the  ground  that  the  injuries 
were  caused  by  plaintiff's  own  negligence  and  excessive  rain- 
fall. The  plaintiff  appealed  on  the  groimd  that  he  should 
have  been  awarded  costs  on  the  High  Court  scale. 

R.  C.  Clute,  K.C.,  for  defendants. 

R.  McKay,  for  plaintiff. 
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Falconbridg;e,  C.J. — The  learned  Judge  of  the  County 
Court  who  acted  as  special  referee  herein  under  the  Arbitra- 
tion Act,  R.  S.  0.  ch.  62,  sec.  29,  had  the  advantage  of  a  view 
of  the  premises,  and  I  cannot  say  that  the  conclusions  which 
he  has  drawn  from  the  voluminous  testimony  are  not  well 
founded. 

I  have  had  much  more  difficulty  in  determining  the  ques- 
tion of  plaintifiPs  right  to  an  injunction,  which  question  was 
most  strenuously  and  ably  debated. 

The  "working  rule'^  as  to  when  damages  may  be  given 
in  substitution  for  an  injunction  is  most  succinctly  stated  by 
A.  L.  Smith,  L.J.,  in  Shelfer  v.  City  of  London  Electric 
Lighting  Co.,  [1895]  1  Ch.  at  pp.  322-3.     .     .     . 

Here  the  sum  of  $100  has  been  awarded,  and  the  nuisance 
and  consequent  damage  may  be  continuing  unless  a  remedy 
be  sought  and  found  by  defendants. 

On  the  whole  I  am  of  the  opinion  that,  while  the  injunc- 
tion is  burdensome  and  almost  oppressive,  the  present  case 
does  not  fulfil  all  the  requirements  of  Lord  Justice  SmitVb 
rule,  and  that  the  injunction  rightly  followed  the  other 
findings. 

I  do  not  find  that  there  was  such  acquiescence  by  plain- 
tiff as  to  constitute  a  circumstance  which  the  Court  ought 
to  take  into  consideration  in  deciding  whether  to  grant  an 
injunction:   Kerr  on  Injunctions,  4th  ed.,  pp.  682-3. 

PlaintiflE  brought  a  cross-appeal  on  the  question  of  costs. 
It  seemed  to  me  that  the  learned  referee  made  a  very  just  dis- 
position of  the  costs,  and  if  there  should  be  any  question  re- 
garding his  jurisdiction  in  the  premises,  there  will  be  a  sub- 
stantive order  or  judgment  of  this  Court  in  terms  of  his 
judgment  or  report. 

PlaintifiPs  appeal  is  dismissed  without  costs.  Defendants 
will  pay  to  plaintiff  two-thirds  of  the  costs  of  their  appeal, 
to  be  taxed  on  the  High  Court  scale. 


Britton,  J.  March  22nd,  1904. 

TRIAL. 

MILLER  V.  GLOBE  PRINTING  CO. 

Contract  —  Construction  —  Services  of  Advertising  Agent  — 
Remuneration — Territory  —  Extra  Services  —  Account  — 
Access  to  Books  of  Principal. 

Action  to  recover  remuneration  for  plaintiflf^s  services 
as  advertising  representative  of  defendants,  the  publishers, 
of  a  newspaper,  in  part  of  Ontario,  west  of  Toronto,  from 
18th  May,  1901,  to  23rd  October,  1903.    Plaintiff  made  an 
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additional   claim   for   distribution   and   sale   of   Christmas 
"Globes." 

6.  C.  Gibbons,  K.C.,  for  plaintiff. 

F.  E.  Hodgins,  K.C.  for  defendants. 

Brixton,  J. — The  contract  ...  is  evidenced  by  a 
letter  written  by  .  .  .  the  business  manager  of  defend- 
ants, dated  16th  May,  1901,  and  by  plaintiff's  letter  in  reply, 
dated  18th  May,  1901.  .  .  .  The  manager's  letter  begins 
as  follows :  "  Confirming  recent  conversations  with  you,  we 
have  decided  to  engage  you  as  advertising  representative  of 
the  Globe  in  the  western  district,  you  taking  the  whole  field 
west  of  Toronto,  except  Hamilton  and  the  east,  and  the  To- 
ronto branch,  making  London  your  headquarters."  Later 
on  Guelph  was  excepted  and  certain  business  in  Waterloo  wais 
also  excepted. 

The  "  field  west  of  Toronto  "  must  be  held  to  mean  that 
part  of  the  country  west  of  Toronto  having  regard  to  railway 
communication,  and  it  applies  to  those  cities  and  towns  west 
of  Toronto  directly  served  by  and  near  to  lines  of  railway. 
It  was  not,  in  my  opinion,  understood  by  either  of  the  parties 
to  include  territory  lying  along  the  line  of  the  Xorthem 
Division  of  the  Grand  Trunk  Railway.  Barrie  is  not  included, 
nor  is  any  territory  to  the  north  or  east  of  Barrie.  The  ter- 
ritory does  not  include  any  place  upon  the  line  of  railway 
from  Toronto  to  Hamilton,  nor  the  city  of  Hamilton,  nor 
any  place  east  of  the  line  from  Hamilton  to  Port  Dover. 

As  to  compensation.  PlaintiflP's  position  was  that  of  *' ad- 
vertising representative  of  the  Globe/'  He  was  more  than  a 
canvasser  or  solicitor.  He  was  supposed  to  be  of  general  ad- 
vantage to  the  Globe.  He  was  to  be  paid  a  salary,  but,  instead 
of  fixing  the  exact  amount  at  the  time  of  his  engagement,  it 
was  based  upon  the  business  that  should  be  obtained  from  the 
district.  The  payment  was  intended  to  be  upon  all  "th? 
earned  business" — business  from  that  district  that  actually 
went  through  the  paper.  This  seems  to  me  clear  from  the 
illustration  used  by  the  manager  in  his  letter.  Plaintiff  wa? 
representative  of  defendants  in  the  district.  The  manager 
treated,  and,  in  my  opinion,  intended  to  treat,  all  business 
that  came  from  that  district  while  plaintiff  was  such  repre- 
sentative, as  business  secured  by  plaintiff,  although  not  actu- 
ally traceable  to  plaintiff's  influence  or  solicitation.  This 
was  a  very  good  arrangement  for  plaintiff,  and  it  was  in- 
tended to  be  so.     Defendants  were  willing  to  pay  liberally  if 
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the  business  came  in  fram  the  district,  and  such  liberality 
ought  to  have  been  a  gr6at  incentive  to  plaintiff  to  work,  so 
that  the  relation  would  be  mutually  advantageous.  In*  case 
it  was  not  satisfactory,  defendants  had  the  matter  in  their 
own  hands,  because  they  could  cancel  the  agreement  at  any 
time  upon  two  weeks'  notice  in  writing.  New  business  was 
treated  the  same  as  old  business,  except  as  to  percentage. 
There  existed  business  to  a  certain  amount  which  plaintiff 
did  not  secure,  and  upon  this  he  was  to  get  10  per  cent.; 
upon  all  business  above  this  amount  plaintiff  was  to  get  25 
per  cent.  If  all  the  old  business  dropped  out,  still  the  sum 
named  was  to  be  considered  as  a  fixed  amount  upon  which-  th3 
10  per  cent,  was  to  be  paid.  The  salary  was  based  upon 
business  from  the  district,  and  it  is  no  argument  to  say  that 
plaintiff  need  not  work,  as  his  pay  was  sure  in  any  event. 
Defendants  knew  this,  and  so  reserved  the  right  to  dismiss 
him,  as  stated,  on  short  notice.  It  was  a  venture,  and  both 
parties  knew  it,  and  to  guard  against  loss  plaintiff  was  guar- 
anteed $15  a  week  and  expenses.  It  was  not  intended  that 
plaintiff's  position  should  be  such  as  to  compel  him  to  keep 
track  of  his  influence  or  of  his  canvassing  so  as  to  be  able  to 
shew  that  any  advertisement  coming  during  his  engagement 
from  his  territory  was  actually  *^  secured  "  by  him. 

Plaintiff  is  not  entitled  to  anything  additional  for  the  sale 
or  distribution  of  the  Christmas  Globes.  Defendants  can 
fairly  claim  plaintiff's  services  in  that  respect  under  the 
agreement. 

Plaintiff  is  entitled  to  recover  10  per  cent,  upon  $4,800 
and  25  per  cent,  upon  such  amount  as  may  be  in  excess  of 
$4,800  yearly  on  "  earned  business  "  of  the  Olohe  which  came 
from  Ontario  west  of  Toronto,  called  "the  field,"  as  above 
defined.  • 

There  must  be  a  reference  to  the  local  Master  at  London  to 
take  the  accounts  and  to  ascertain  what  amount,  if  anything, 
is  due  to  plaintiff  on  the  basis  above  indicated,  after  giving 
credit  to  defendants  for  all  moneys  paid  by  them.  Accounts 
to  be  taken  from  18th  May,  1901,  to  23rd  October,  1903. 

If  amount  due  to  plaintiff  on  the  percentage  does  not 
equal  $15  per  week  and  expenses,  then  plaintiff  to  be  entitled 
to  $15  per  week  and  expenses,  upon  the  contract  guaranteeing 
that  sum. 

Plaintiff  is  entitled  to  an  account  from  defendants  of  the 
"earned  business,'^  and  if  plaintiff  requires  to  verify 'this,  or 
if  plaintiff  requires  access  to  the  books  of  defendants  to  fur- 
nish an  account,  in  case  defendants  do  not  furnish  such  an 
one  as  plaintiff  accepts,  such  access  to  the  books  and  tracing 
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entries  therein  must  take  place  at  defendants*  oflBce  in  To- 
ronto. 

Counterclaim  dismissed. 

Costs  reserved. 

March  22nd,  1904. 
divisional  court. 

GORDANTEE  v.  JOHNi  DICK  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Defect 
in  Machinery  —  Knowledge — Contributory  Negligence' — 
WorJcmen^s  Compensation  Act — Amendment, 

Appeal  by  defendants  from  judgment  of  Brixton,  J.,  2 
0.  W.  B.  1061. 

E.  E.  A.  DuVemet,  for  appellants. 
E.  C.  S.  Huycke,  K.C.,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Ferguson,  J.,  Mac- 
Mahon,  J.)  dismissed  the  appeal  with  costs,  allowing  plain- 
tiff  to  amend  by  claiming  under  the  Workmen's  Compensa- 
tion Act,  as  well  as  at  common  law. 


March  24th,  1904. 
divisional  court. 

BURSON  V.  GERMAN  UNION  INS.  CO; 

Writ  of  Summons — Service  out  of  the  Jurisdiction — Contract- 
— Breach — Fire  Insurance — Conditional  Appearance  — 
Undertaking  to  Prove  Cause  of  Action., 

Appeal  by  defendants  from  order  of  Britton,  J.,  of  7th 
March,  1904,  dismissing  defendants*  appeal  from  order  of 
Master  in  Chambers  (ante  230)  refusing  to  set  aside  an  ex 
parte  order  made  by  the  local  Judge  at  St.  Catharines  allow- 
ing plaintiff  to  issue  a  writ  of  summons  for  service  out  of 
the  jurisdiction  and  to  serve  notice  thereof  on  defendants,  a 
foreign  insurance  company. 

D.  L.  McCarthy,  for  appellants. 
R.  McKay,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Ferguson,  J.,  Mac- 
Mahon.  J.)  varied  the  order  by  allowing  defendants  to  enter 
a  conditional  appearance  and  requiring  plaintiff  to  under- 
take to  prove  at  the  trial  a  cause  of  action  cognizable  in  On  • 
tario  or  to  be  nonsuit.  Costs  here  and  below  to  be  costs  in 
the  cause  imless  the  trial  Judge  otherwise  orders. 
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HoDGiNS,  Master  in  Ordinary.  October  3rd,  1903. 

master's  office. 

ee  patent  CLOTH-BOARD  CO. 

Ex  Parte  BANK  OP  OTTAWA  AND  WORTHINGTOX. 

Company — Winding-up — Claim  of  Creditor — Valuing  Secur- 
ity— Guaranty. 

In  a  winding-up  matter  a  creditor's  claim  was  presented 
as  set  forth  in  the  judgment. 

W.  Barwick,  K.C.,  for  the  Bank  of  Ottawa. 
S.  B.  Woods,  for  Worthington. 
W.  W.  Vickers,  for  the  liquidator. 

The  Master  in  Ordinary. — In  these  winding-up  pro- 
ceedings the  Bank  of  Ottawa  seeks  to  prove  for  the  full  amount 
of  its  claim  without  either  valuing  a  security  it  holds  in  the 
shape  of  a  guaranty  from  G.  H.  Worthington  to  the  extent 
of  $16,500,  or  being  accountable  to  the  said  Worthington  for 
any  dividends  the  bank  may  receive  on  the  full  amount  of  its 
claim  from  the  assets  of  this  insolvent  company. 

The  valuing  of  such  securities  depends  upon  the  wording 
of  sec.  Q2y  and  that  section  only  requires  such  valuation  when 
the  security  is  "  upon  the  estate  of  the  company ;"  and  this 
wording,  and  the  case  of  In  re  Hallett  and  Co.,  [1894]  2 
Q.  B.  256,  shew  that  the  bank  does  not  come  within  the  pro- 
visions of  that  section. 

There  is  a  distinct  cleavage  in  the  decisions  respecting 
the  duty  of  a  creditor  to  account,  or  not  to  account,  to  the 
surety  for  the  dividends  received  by  such  creditor  from  the 
estate  of  the  principal  debtor  who  has  become  insolvent.  The 
cleavage  depends  upon  the  wording  of  the  contract  of  guar- 
ant>'. 

Thus  in  the  cases  of  Ex  p.  Eushworth,  10  Ves.  409,  and 
Paley  v.  Field,  12  Ves.  435,  where  the  guaranties  were  gen- 
eral for  all  advances  up  to  a  limited  amount,  the  creditor 
was  held  liable  to  account  to  the  surety  for  the  dividends 
received  from  the  insolvent  estate.  Bardwell  v.  Lydall,  7 
Bing.  489,  Ex  p.  Holmes,  Mont.  &  C.  301,  Thornton  v. 
McKewan,  1  H.  &  M.  625,  Baikes  v.  Todd,  8  A.  &  E.  846, 
:Martin  v.  Bucknell,  2  M.  &  Sel.  39,  In  re  Barnard's  Banking 
Co.,  L.  B.  6  Ch.  388,  and  Hobson  v.  Bass,  L.  R.  6  Ch.  792, 
are  to  the  same  effect. 

In  the  latter  case  Lord  Hatherley,  L.C.,  remarked  that 
*'  a  surety  might  enter  into  an  obligation  to  be  liable  to  a 
limited  amount  for  the  ultimate  balance  remaining  after  all 
moneys  obtainable  from  other  sources  had  been  applied  in 
reduction  of  the  debt.'' 
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Such  guaranties  appear  to  have  been  considered  in  Mid- 
land Banking  Co.  v.  Chambers,  L.  E.  6  Ch.  398,  where  the 
guaranty  provided  that  "all  dividends,  compositions,  and 
payments  received  from  them"  (i.e.,  drawers,  acceptors, 
indorsers  of  bills  or  notes)  "and  from  him  (the  debtor) 
respectively,  shall  be  taken  and  applied  as  payments  in  gross ; 
and  this  guaranty  shall  apply  to  and  secure  any  ultimate  bal- 
ance that  shall  remain  due  to  the  banking,  company."  Sel- 
wyn,  L.J.,  held  that  this  clause  in  the  guaranty  was  intended 
to  exclude  the  surety  from  the  right  to  have  a  share  in  the 
bankrupt's  estate,  and  to  allow  the  baulking  company  to  re- 
cover the  full  amount  of  the  dividend  without  accounting 
to  the  surety.     Giffard,  L.J.,  agreed. 

In  Ex  p.  National  Provincial  Bank  of  England,  Ee  Rees, 
17  Ch.  D.  98,  the  surety  guaranteed  to  the  limit  of  £500, 
that  if  the  debtor  should  become  bankrupt,  and  the  bank 
should  receive  any  dividends  from  his  estate,  such  dividends 
!?hould  not,  so  far  as  concerned  the  said  surety,  go  or  be  taken 
in  discharge  of  any  principal  moneys,  but  that  the  bank 
should  be  entitled  to  recover  on  the  said  security  against  the 
said  surety  to  the  full  amount  of  the  said  £500.  The  surety 
paid  the  bank  the  £500,  and  then  sought  to  prove  against  the 
assets  of  the  debtor  in  competition  with  the  bank.  James. 
L.J.,  held  that  by  the  above  clause  the  surety  had  contracted 
himself  out  of  the  right  to  share  in  the  dividends  payable  out 
of  the  debtor's  estate :  and  Cotton,  L.J.,  held  that  the  surety 
was  not  entitled  to  hold  the  bank  accountable  for  any  divi- 
dends they  might  receive  from  the  debtor's  estate.      , 

A  similar  decision  was  rendered  in  In  re  Sass,  [1896]  C 
Q.  B.  12. 

But  in  an  earlier  case,  Liverpool  Borough  Bank  v.  Logan, 
5  H.  &  N.  464,  the  guaranty  was  less  precise  in  detail.  In 
that  case  the  sureties  agreed  with  the  bank  that  a  cargo  of 
goods  should  be  sold,  and  that  after  the  account  of  such  sales 
was  made  up  the  sureties  "would  bear  and  pay  one-half  of 
whatever  loss  might  appear  on  the  transaction."  It  was 
held  that  the  sureties  were  not  entitled  to  have  credit  for  the 
dividends  received  by  the  bank  on  the  full  amount  of  the 
debt,  and  that  they  were  liable  to  pay  one-half  of  the  whole 
amount  of  the  loss. 

The  guaranty  in  this  case  provides  that  "the  guarantor 
shall  be  liable  for  the  ultimate  balance  remaining  unpaid 
after  all  moneys  which  may  have  been  received  from  other 
sources  shall  have  been  applied  in  reduction  of  the  indebt- 
edness which  shall  be  owing  from  the  Patent  Cloth-board 
Company  to  the  said  bank." 
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I  think  this  provision  brings  the  guaranty  within  the  class 
of  cases  last  cited,  and  that  the  surety  cannot  prove  a  claim 
under  the  guaranty  against  the  assets  of  the  company  in 
competition  with  the  Bank  of  Ottawa  until  after  the  bank 
has  been  paid  100  cents  on  the  dollar  of  its  claim. 


HoDGiNS,  Master  in  Ordinary.     December  17th,  1903. 
master's  office. 

MILLICHAMP   V,  TORONTO    GENEEAL  .TRUSTS 
CORPORATIOX. 

Adminisiraiion  of  Estate — Creditor's  Claim — Leave  to  Prove 
after  Dividend  Paid  to  other  Creditors. 

An  application  by  a  creditor  in  a  reference  for  the  admin- 
istration of  the  estate  of  a  deceased  person,  for  leave  to  prove 
a  claim. 

D.  T.  Symons,  for  the  creditor. 

F.  S.  Meams,  for  the  administrators. 

W.  J.  O'N'eail,  for  an  intervening  creditor. 

The  Master  in  Ordinary. — ^The  Quebec  Bank,  as 
claimant  in  this  case,  obtained  leave  on  the  26th  June  last 
to  come  in  and  prove  a  claim,  on  payment  of  costs  and  on 
condition  of  not  disturbing  the  dividend  already  paid  to  the 
creditors  of  this  Benjamin  estate.  On  the  24th  November 
last  the  parties  appeared  before  me  and  the  administrators 
admitted  that  after  valuing  the  securities  held  by  the  bank, 
it  was  a  creditor  of  the  estate  to  the  amount  of"  $65,817.41. 
The  bank  now  moves  that  it  be  paid  a  sum  equal  to  the  rate 
of  dividend  already  distributed  to  the  other  creditors.  This 
motion  is  restricted  by  the  administrators  and  by  a  creditor 
whom  the  administrators  have  brought  in  to  assist  in  resisting 
the  motion. 

It  has  long  been  the  practice  of  the  Court  to  allow  credi- 
tors who,  either  by  inadvertence,  or  relying  upon  their  securi- 
ties, fail  to  come  in  and  prove  their  claims  within  the  time 
limited  by  the  notice  to  creditors,  to  come  in  at  any  time 
while  the  funds  of  the  estate  are  in  Court,  and  establish  their 
claims  as  creditors  of  the  estate:  Lashley  v.  Hogg,  11  Ves. 
602.  And  over  a  century  and  a  half  ago  the  Court  of  Chan- 
eery,  in  Ex  p.  Styles  and  Pickart,  1  Atk.  208,  prescribed  tha 
conditions  upon  which  that  relief  may  be  obtained,  which, 
with  one  exception,  have  been  recognized  ever  since.  In 
that  case  Lord  Chancellor  Hardwicke  said:  "Upon  the 
common  equity  of  this  Court,  if  creditors  will  make  an  affi- 
davit that  they  have  not  read  the  Gazette,  they  will  be  ad- 
mitted, so  as  not  to  disturb  the  former  dividend,  and  by  that 
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means  must,  in  the  first  place,  be  brought  up  equal  to  the 
creditors  under  the  former  dividend,  before  the  commis- 
sioners (now  assignees)  can  proceed  to  make  a  second/' 

The  only  case  in  which  this  rule  seems  to  have  been 
modified  (if  accurately  reported)  was  Ex  p.  Long,  2  Brown's 
C.  C.  50,  where  Lord  Chancellor  Thurlow  held  that  when 
creditors  who  had  not  received  a  former  dividend  were  al- 
lowed to  come  in  and  prove  their  debts,  they  should  only 
be  allowed  future  dividends  pari  passu  with  the  other  credi- 
tors. 

But  Ix)rd  Rodesdale,  L.C.  of  Ireland,  in  Re  Wheeler,  1 
Sch.  &  Lof.  242,  said:  *'I  have  observed  a  practice  hero 
different  from  that  in  England ;  that  when  a  creditor  cornea 
forward  to  prove  after  a  dividend  has  been  made,  he  is  not 
allowed  any  benefit  of  that  dividend,  but  is  only  admitted  to 
receive  his  share  of  the  future  dividends.  I  do  not  think 
this  is  warranted  by  the  statute.  It  may  be  that  a  creditor 
has  kept  back  from  some  fraudulent  intent,  or  with  a  view 
to  delay  the  proceedings :  in  such  a  case  the  practice  may  ba 
proper.  But  where  everything  on  the  part  of  the  creditor 
has  been  fair,  and  the  delay  has  been  occasioned  by  accident, 
or  unavoidable  circumstances  (as,  for  instance,  in  the  case  of 
a  foreign  creditor  who  cannot  have  received  notice  in  time), 
the  commissioners  (now  assignees)  ought  to  apply  the  fund 
in  the  first  place  to  put  such  creditor  on  a  footing  with  the 
others.  If  the  effects  are  not  sufficient  for  that,  the  other 
creditors  can  have  no  further  dividend;  if  there  be  enough, 
all  must  take  alike  in  the  future  dividend." 

And  in  a  note,  the  reporter  adds:  "It  is  now  the  con- 
stant practice  to  permit  creditors,  without  an  order,  to  pro- 
ceed after  a  dividend,  and  in  the  first  place  to  direct  them  to 
be  paid  equal  to  those  who  had  proved  before,  and  then  to 
direct  a  general  distribution  of  the  residue.  Lord  'Redesdale, 
in  conformity  with  this,  reformed  a  practice  which  had  pre- 
vailed in  Ireland  to  the  contrary.'' 

Without  reviewing  intermediate  cases,  it  will  be  suflS- 
cient  to  refer  to  In  re  McMurdo,  [1902]  2  Ch.  684,  as  laying 
down  the  general  principles  upon  which  the  Court  allows 
creditors  to  come  in  and  prove  their  claims  after  the  time 
limited  for  them  to  prove  has  expired. 

ITearly  all  the  cases  cited  in  opposition  refer  to  the  rights 
of  creditors  under  certain  provisions  of  the  expired  Insol- 
vency Acts  and  the  English  Bankruptcy  Acts. 

I  must,  therefore,  follow  the  old  practice,  or  "common 
equity  of  the  Court,"  and  direct  the  administrators  to  pay 
to  the  bank  a  dividend  on  the  amount  which  the  bank  would 
have  been  allowed  had  it  proved  at  the  proper  time. 
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Falconbridge,  C.J.  March  25th,  1904. 

CHAMBERS.     , 

EAMBS  V.  EAMES. 

Writ  of  Summons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action  —  Alimony  —  Support  of  Children  —  Creditor  — 
Fraudulent  Conveyance — Action  to  Set  aside — Parties — 
Grantor. 

Appeal  by  defendant  Eames  from  order  of  Master  in 
Chambers  (ante  361). 

S.  B.  Woods,  for  appellant. 
B.  S.  Cassels,  for  plaintiff. 

Falconbridge,  C.J.,  dismissed  the  appeal  with  costs  to 
plaintiff  in  any  event. 


Britton,  J.  March  28th,  1904. 

chambers. 

Re  grand  trunk  R.  W.  CO.  AND  HASKILL. 

RailwoAf — Expropriation  of  Land — Desistmsnt — New  Notice 
to  Take  Same  Land — Invalidity — Am,ount  of  Compensa- 
tion— Change  of  Arbitrator — Delay  in  Proceeding- — Costs. 

On  20th  May,  1902,  the  railway  company  gave  notice  to 
Haskill  of  requiring  a  portion  of  HaskilFs  land  for  the  pur- 
pose of  constructing  a  line  of  railway  deviating  from  the  old 
line  between  Port  Hope  and  Newtonville,  in  the  county  of 
Durham.  The  railway  company  in  that  notice  offered  to  pay 
$900  compensation,  and  named  A.  F.  Wood  as  the  company  s 
arbitrator  in  case  Haskill  should  refuse  to  accept  that  sum. 
VOL.  III.  o.w.R.  NO.  la— 27 
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On  4th  June,  1902,  Haskill  refused  to  accept  the  sum 
offered,  and  named  as  his  arbitrator  Samuel  S.  Dickinson,  of 
the  town  of  Port  Hope. 

On  9th  June,  1902,  an  order  was  made,  on  the  applica- 
tion of  the  railway  company,  for  payment  into  the  Bank  of 
Montreal,  Toronto,  by  the  company  of  $1,350,  and  upon  this 
being  done  that  the  company  should  have  immediate  posses- 
sion of  the  land. 

The  money  was  paid  into  the  Bank  of  Montreal,  and  the 
company  took  possession  of  the  land. 

No  third  arbitrator  was  appointed,  and  no  proceedings 
were  taken  in  reference  to  such  appointment  or  to  compel 
proceeding  with  the  arbitration  up  to  the  13th  January, 
1904,  but  there  was  a  good  deal  of  correspondence  and  nego- 
tiation between  the  solicitors  for  the  company  and  for  Haskill 
in  regard  to  the  matter,  and  having  regard  especially  to  the 
facts  that  the  arbitrator  A.  F.  Wood  was  too  ill  to  act,  and 
that  the  company  were  willing  to  increase  and  intended  to 
increase  the  amount  of  the  offer  as  compensation. 

There  were  attempts  to  settle  without  proceeding  with 
any  arbitration,  and  these  having  failed,  the  company  on  the 
13th  day  of  Januar}%  1904,  gave  notice  of  desistment  as  fol- 
lows : — 

^'  Take  notice  that  the  Grand  Trunk  Eailway  Company  of 
Canada  find  that  the  lands  in  question  in  this  matter,  being 
part  of  lot  number  17  in  the  1st  concession  of  the  township 
of  Hope  and  county  of  Durham,  are  mortgaged  to  one  Wm. 
Walkey,  of  the  township  of  Hope,  and  as  such  he  is  an  inter- 
ested party  and  entitled  to  notice. 

"And  further  take  notice  that  it  has  now  been  definitely 
determined  exactly  what  land  is  to  be  taken  for  the  building 
of  the  railway,  and  further  that  the  arbitrator  named  in  the 
notice,  as  served  herein,  is  too  ill  to  attend  or  sit  on  the  arbi- 
tration. For  these  reasons  the  said  Grand  Trunk  Railway 
Company  of  Canada  hereby,  under  the  provisions  of  the  Rail- 
way Act  of  Canada,  desist  from  the  said  arbitration." 

A  new  notice  of  expropriation  of  exactly  the  same  pies« 
of  land,  dated  12th  January,  1904,  was  served  upon  Haskill 
and  Walkey.  'this  new  notice  offered  $1,200  as  compensa- 
tion, and  named  Samuel  Shaw  Lazier,  of  Belleville,  as  the 
company's  arbitrator. 

Haskill  then  gave  notice  of  motion  for  29th  January  for 
an  order  appointing  a  third  arbitrator  under  the  notice  of 
expropriation  dated  20tli  May,  1902,  and  also  for  an  order 
**'  if  necessary,  setting  aside  the  notice  of  desistment  of  13th 
January,  1904.'^ 
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The  company  gave  notice  of  motion  for  the  same  day  to 
increase  the  amount  paid  into  the  Bank  of  Montreal  under 
order  of  9th  June,  1902,  and,  if  necessary,  to  increase  the 
amount  of  the  first  offer,  and  for  a  further  order  allowing 
the  applicants  to  change  the  arbitrator  appointed  by  them. 

On  the  return  of  these  motions  leave  was  given  to  Haskill 
to  serve  a  further  or  amended  notice  of  motion,  whicli  wa^ 
done,  asking  for  a  mandamus  compelling  the  company  t6  pro  ■ 
ceed  with  the  arbitration  under  notice  of  20th  May,  1902, 
and  to  withdraw  the  notice  of  desistment  dated  13th  Janu- 
ary, 1904,  and  to  take  such  steps  as  might  be  necessary  for 
ascertaining  the  amount  of  compensation  payable  to  Haskili 
and  compelling  the  company  to  pay  the  same. 

W.  P.  Kerr,  Cobourg,  for  Haskill  and  Walkey. 

D.  L.  McCarthy,  for  the  railway  company. 

Britton^  J.T-The  real  question  on  this  application,  j^o 
far  as  it  affects  or  can  affect  the  parties,  is  one  of  costs.  In 
the  first  notice  of  expropriation  the  company  named  A.  Y. 
Wood  as  their  arbitrator,  and  he  is  now  unable  to  act.  and 
the  owner  makes  no  objection  to  the  company  naming  another 
arbitrator  in  place  of  Mr.  Wood,  as  the  company  have  done. 
The  company  offered  $900,  and  this  they  now  think  too  little, 
and  desire  to  offer  $1,200.  The  company  ought  to  be  allowed 
to  increase  their  offer,  but  not  so  as  to  prejudice  the  owner, 
as  to  anything  Ihat  may  have  occurred  prior  to  the  new 
offer,  but  such  new  offer  may  be  taken  into  consideration 
upon  the  question  of  costs,  if  the  award  happens  to  exceed 
$900,  and  not  to  exceed  $1,200,  as  it  is  only  in  that  event 
that  the  new  offer  can  be  at  all  material. 

The  company^  seek  to  make  the  new  offer  available  and 
effective  by  reason  of  the  notice  of  desistment  dated  13th 
January-,  1904.  The  notice  of  desistment  is  not  warranted 
in  this  case. 

Under  51  Vict.  eh.  29,  sec.  158,  in  cases  where  the  notice 
improperly  describes  the  land,  or  if  the  company  decide  nob 
to  take  the  land,  they  may  abandon  the  notice  and  give  a  new 
notice  for  other  land,  or  for  land  otherwise  described. 

Here  the  new  notice  is  for  the  same  land,  and  the  descrip- 
tion is  word  for  word  as  in  the  former  notice,  and  the  com- 
pany have  not  abandoned,  but  have  taken  possession  of  the 
land  as  described  in  the  notice,  and  made  it  part  of  their  way 
on  which  their  rails  are  laid. 

Even  under  E.  S.  C.  ch.  109,  sec.  8,  sub-sec.  26,  which  is 
much  wider  than  51  Vict.  ch.  29,  sec.  158,  it  was  held  that. 
an  abandonment  of  a  notice  to  take  land  for  railway  purposes 
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must  take  place  while  the  notice  is  still  only  a  notice,  and 
before  the  intention  has  been  acted  upon  by  taking  the  land : 
Canadian  Pacific  R.  W.  Co.  v.  Little  Seminary  of  Ste.  Theresa, 
16  S.  C.  R.  606. 

For  determining  the  compensation  to  be  paid  to  the  owner, 
proceedings  must  go  on  as  under  the  first  notice,  but  with  the 
name  of  Samuel  S.  Lazier  as  the  company's  arbitrator  in- 
stead* of  A.  F.  Wood,  who  cannot  act.  The  owner  does  not 
withdraw  his  arbitrator,  but  confirms  his  appointment,  so  the 
name  of  Samuel  S.  Dickinson  will  stand.  This  is  not  a  case 
where  the  two  arbitrators  cannot  agree  upon  a  third,  but  it 
comes  before  me  because  a  difference  of  opinion  as  to  the 
right  of  the  company  to  abandon  the  first  notice. 

I  confirm  the  appointment  by  the  company  of  Samuel 
Shaw  Lazier  as  arbitrator  in  place  of  A.  F.  Wood,  and  I  order 
that  the  parties  proceed  with  the  arbitration  by  having  the 
two  arbitrators  Samuel  Shaw  Lazier  and  Samuel  S.  Dickin- 
son appoint  a  third  arbitrator,  and  that,  with  the  three  arbi- 
trators, proceedings  be  continued  to  determine  the  compensa- 
tion to  the  owner  for  the  land  taken.  If  the  two  arbitrators 
cannot  agreee  upon  a  third,  the  company  or  the  owner  may 
apply  under  the  Act  to  have  a  third  arbitrator  appointed. 

If  the  company  desire  to  pay  a  further  sum  into  the  Bank 
of  Montreal,  Toronto,  to  the  joint  credit  of  the  company  and 
Haskill,  they  are  at  liberty  to  do  so.  Haskill  does  not  ask 
for  this. 

Costs  of  these  motions  to  be  included  in  and  considered 
as  costs  of  the  arbitration,  and  if  not  agreed  upon  may  be 
dealt  with  and  taxed  by  a  Judge  as  part  of  such  arbitration 
costs. 


MacMahon,  J.  •  March  28th,  190i. 

CHAMBERS. 

Re  SMITH. 

WiU — Construction — Invalid  Charitable  Legacy  —  Repayment 
of  Amount  by  Legatee — Disposition  of  Amount — Contest 
between  Residuary  Legatees  and  Next  of  Kin. 

Motion  by  H.  W.  Yerks,  one  of  the  residuary  legatees, 
for  an  order  declaring  the  construction  of  the  will  of  Carlton 
C.  Smith,  deceased,  and  directing  legatees  to  repay  into  Court 
moneys  paid  out  to  them.  The  will  was  dated  18th  October, 
1861,  and  the  testator  died  on  the  30th  of  the  same  month. 
The  clauses  of  the  will  necessary  to  be  considered  were :  "  2. 
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The  residue  of  my  estate  and  property  ...  I  give,  de- 
Tise,  and  dispose  of  as  follows :  That  my  beloved  wife  Sarah 
Smith  have  full  control  and  possession,  of  all  my  real  and 
personal  property  during  her  natural  life,  the  executors  to 
have  power  to  sell  my  real  estate  and  invest  the  principal 
during  her  life  if  she,  my  said  wife,  desires  them  to  do  so,  tha 
interest  arising  from  the  whole  principal  to  be  payable  to  her 
during  her  life,  and  at  the  time  of  sale,  be  the  same  during 
her  life  or  after  her  death,  the  bequests  hereinafter  mention- 
ed, one  of  $300  and  the  other  of  $200,  shall  be  paid/'  "4. 
I  give  and  bequeath  the  sum  of  $300  to  be  paid  to  the  trea- 
surer of  the  Canadian  Literary  Institute,  Woodstock,  for  the 
sole  use  and  benefit  of  said  institute  to  be  paid  as  herein- 
before mentioned.^'  '*6.  I  give  and  bequeath  the  sum  of 
$200  to  be  paid  to  the  treasurer  of  the  Regular  Baptist  Mis- 
sionary Convention  of  Canada  West  for  the  use  of  said  con- 
vention/' By  clause  6  the  principal  arising  from  the  sale 
of  the  testator's  estate  was  to  be  invested  by  the  executors 
until  the  ^est  child  of  John  W.  Yerks  should  become  of 
the  age  of  21  years,  when  the  principal  and  interest  was  to 
be  divided  among  all  the  children  as  each  should  arrive  at 
majority.  The  widow  died  in  1886.  The  personalty  not 
being  sufficient  to  pay  the  debts  of  the  testator,  a  question- 
arose  as  to  whether  the  legacies  mentioned  in  clauses  4  and 
5  for  charitable  purposes  were  valid,  and  the  executors  there- 
upon applied  for  the  construction  of  the  will,  and  on  27tii 
October,  1886,  an  order  was  made  directing  that  the  sums 
of  $300  and  $200  be  paid  into  Court,  which  was  done.  On 
20th  October,  1889,  an  order  was  obtained,  without  notice  to 
the  residuary  legatees,  directing  payment  out  to  McMaster 
University  (the  successors  of  tiie  Canadian  Literary  Instil 
tute)  of  $494.75,  and  to  the  Home  Missionary  Board  of  the 
Baptist  Convention  of  $329.83,  being  the  amounts  paid  in 
and  accrued  interest  thereon. 

W.  S.  Brewster,  K.C.,  for  applicant.    . 

F.  W.  Harcourt,  for  next  of  kin. 

C.  J.  Holman,  K.C.,  for  University  and  Board. 

MacMahon,  J. — ^Upon  the  present  motion  counsel  repre- 
senting respectively  the  residuary  legatees  and  the  next  of  kin 
consented  that  the  bequest  in  favour  of  McMaster  University 
be  declared  valid,  and  counsel  for  the  Home  Missionary  Board 
consented  that  the  bequest  thereto  should  be  declared  invalid, 
and  undertook  to  repay  the  amount  received  into  Court 
There  was  a  contest  between  the  residuary  legatees  and  the 
next  of  kin  as  to  which  of  them  should  have  the  amount  so 
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to  be  repaid  into  Court.  In  my  opinion,  it  forms  part  of  the 
residue.    ... 

[Beference  to  sec.  27  of  the  Wills  Act,  B.  S.  0.  ch.  128; 
Hawkins  on  Wills,  p.  40;  Cambridge  v.  Sous,  8  Ves.  26; 
Reynolds  v.  Cartwright,  18  Beav.  417;  Carter  v.  Taggart,  16 
Sim.  423;  In  re  Harris,  Johns.  199.] 

Order  declaring  that  the  bequest  in  favour  of  McMaster 
University  is  valid,  and  that  in  favour  of  the  Home  Mis- 
sionary Board  invalid,  and  that  the  $329.83  to  be  repaid  into 
Court  forms  part  of  the  testator's  residuary  estate,  and  should 
be  paid  out  to  the  executors.  Costs  of  residuary  legatees 
and  of  next  of  kin  to  be  paid  out  of  estate. 

MacMahon,  J.  March  28th,  1904 

.   chambers. 

GURNET  FOUNDRY  CO.  v.  EMMETT. 

Libel — Newspaper — Want  of  Notice  of  Action — Summnry  Dis- 
missal  of  Action  — Pleading. 

Motion  by  defendants  the  Toiler  Publishing  Company, 
'Limited,  for  an  order  dismissing  the  action  against  them  for 
default  in  delivering  a  statement  of  claim  and  for  non-com- 
pliance with  the  requirements  of  R.  S.  0.  1897  ch.  68.  The 
motion  was  referred  by  the  Master  in  Chambers  to  a  Judge. 

An  appearance  was  entered  for  the  applicants 'on  30th 
November,  1903.  ^Yhen  the  notice  of  this  motion  was  served 
on  8th  March,  no  statement  of  claim  had  been  filed  or  served 
on  defendants  the  Toiler  Publishing  Co.  On  14th  March  a 
statement  of  claim  was  served,  paragraph  10  of  which  al- 
leged that  "  the  defendants  and  each  of  them  and  the  other 
members  of  the  local  unions  to  which  defendants  respectively 
belong  have  wrongfully  and  maliciously  published  and  circu- 
lated .  .  .  and  also  through  the  agency  of  newspapers 
owned  and  controlled  by  the  labour  organizations,  and  among 
others  ^The  Toiler,^  published  by  defendants  the  Toiler  Pulv 
lishing  Company,  Limited,  .  .  .  notices  describing 
plaintiffs  as  unfair  and  their  goods  unfair  and  of  inferior 
quality  and  manufactured  by  apprentices  and  incompetent 
workmen,  and  requesting,  persuading,  and  advising  the  friends 
of  labour  and  the  public  not  to  buy  plaintiffs*  goods  and  to 
break  up  their  business  unless  the  terms  of  the  unions  are 
complied  with."  The  claim  of  plaintiffs  was  for  $5,000  dam- 
ages against  each  of  the  defendants  for  each  of  the  wrongful 
acts  complained  of  in  the  9th,  10th,  11th,  12th,  and  13th 
paragraphs,   and   $10,000   damages  against   defendants   for 
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their  joint  wrong  and  conspiracy.  No  notice  of  action  was 
given  by  plaintiflEs  to  defendants  the  Toiler  Publishing  Com- 
pany under  sec.  6  (2)  of  the  Libel  and  Slander  Act,  E.  S.  0. 
ch.  68. 

W.  T.  J.  Lee,  for  applicants. 

E.  E.  A.  DuVemet,  for  plaintiffs. 

MacMahon,  J.,  held  that  the  action  would  not  lie  against 
the  defendants  the  Toiler  Publishing  Co.  Burwell  v.  Lon- 
don Free  Press  Publishing  Co.,  17  P.  R.  6,  and  Obemier  v. 
Robertson,  14  P.  R.  553,  referred  to.  Order  made  dismiss- 
ing action  against  applicants  with  costs. 


Britton,  J.  March  28th,  1904. 

TRIAL. 

GILMORE  V.  LUCKHURST. 

Trespass  to  Land  —  Boundaries  —  Survey — Encroachment — 
Damages — Possession. 

Action  to  recover  a  strip  of  land  20  inches  wide  in  the 
township  of  London  and  for  damages  for  trespass. 

E.  T.  Essery,  London,  and  H.  M.  Graydon,  London,  for 
plaintiff. 

W.  H.  Bartram,  London,  for  defendant. 

Brttton,  J. — .  .  .  It  is  a  pity  that  the  parties  did 
not  avail  themselves  of  the  provision  made  by  R.  S.  0.  ch. 
64  for  settling  such  disputes.  Both  parties  consenting,  a 
summary  application  could  have  been  made  to  the  County 
Court  Judge,  and  without  consent  either  party  could,  at  once 
after  the  writ  issued,  have  made  a  Chambers  application  for 
a  reference  to  an  Ontario  land  surveyor  to  have  the  definition 
of  the  boundary  line.  .  .  .  The  onus  is  upon  plaintiff 
of  establishing  the  boundaries  of  her  land.  .  .  .  Both 
parties  claim  under  the  original  owner,  who  subdivided  farm 
lot  9  in  the  6th  concession  of  the  township  of  London. 
Plaintiff  established  paper  title  to  lot  7  on  the  south  side  of 
Brydges  street  as  laid  out  on  a  plan  or  survey.  .  .  .  The 
westerly  limit  of  this  lot  7  may,  as  between  the  parties,  be 
determined  by  actual  survey,  or  by  ascertaining  tiie  line  on 
the  ground  according  to  which  each  party  to  the  knowledge 
and  with  the  consent  of  the  other  has  held. 

Plaintiff  called  Mr.  Famcomb,  an  Ontario  land  surveyor, 
and  by  what  he  found  as  original  work  on  the  ground  and 
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what  was  pointed  out  by  the  husband  and  agent  of  defendant, 
and  by  measurements,  he  undertakes  to  say,  and  did  say  in 
the  witness  box,  where  the  true  western  limit  of  lot  7  is,  and 
according  to  his  evidence  the  defendant  has  trespassed  and 
taken  a  few  inches  of  plaintifif^s  land.  Defendant  admits 
that  her  husband  is  her  agent, 'and  she  is  bound  by  what  he 
said  or  did  it.  the  matter.  Defendant  did  not  call  any  sur- 
veyor. I  think  the  surveyor  did  all  that  was  necessary,  and 
that  the  line  as  found  by  him  may  bo  relied  upon. 

Then,  as  to  the  actual  occupation  prior  to  this  dispute.  I 
come  to  the  conclusion  upon  ijie  evidence  that  defendant  has 
encroached  upon  the  holding  of  plaintiff.  It  is  in  evidence 
beyond  controversy  that  the  barn  of  defendant^  which  now, 
to  its  length,  forms  the  eastern  limit  of  defendant's  holding, 
has  been  moved  easterly.  .  .  .  The  bam  now  stands  in 
part  upon  land  which  plaintiff  occupied  as  her  oten.     .     .     . 

Then,  as  to  the  location  of  the  fence,  while  the  evideuQe 
is  very  'conflicting,  my  conclusion  is  in  favour  of  plaintiff. 

Considering  the  small  extent  of  land  in  question,  and  its 
small  value,  I  do  not  think  it  a  case  for  a  mandatory  injunc- 
tion for  the  removal  by  defendant  of  her  bam,  but  in  lieu  of 
that  I  award  $5  damages  to  plaintiff,  and  order  possession 
of  land  to  plaintiff  from  a  point  (describing  it).     .     .     . 

There  will  be  a  declaration  that  defendant  is  to  have  the 
right  of  projection  of  eaves  troughs  for  six  inches  on  easterly 
side  of  barn. 

Defendant  must  pay  costs  on  High  Court  scale. 


MacMahon,  J.  March  29th,  1904. 

CHAMBERS. 

WEBB  V.  HAMILTON  CATARACT  POWER,  LIGHT, 
AND  TRACTION  CO. 

Pleading — Statement  of  Defence — Action  to  Recover  Money  for 
Work  and  Labour — Defence  of  Absence  of  Account  or  De- 
mand —  Tender — Immaterial  Issue  —  Embarrassment  — 
Striking  out  Part  of  Defence. 

Appeal  by  defendants  the  Hamilton  Cataract  Company 
from  a  portion  of  an  order  of  the  local  Master  at  Hamilton 
striking  out  paragraphs  2  and  3  of  the  statement  of  defence 
of  these  defendants. 

The  plaintiff  was  a  contractor,  and  the  Hamilton  Cataract 
Company  were  the  owners  of  lands  in  the  city  of  Hamilton, 
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subject  to  a  mortgage*  thereon  to  defendants  the  National 
Trust  Company. 

The  statement  of  claim  (paragraph  3)  alleged  that,  in 
compliance  with  the  terms  of  certain  contracts  between  plain- 
tiff and  defendants  the  Hamilton  Cataract  Power,  Light,  and 
Traction  Co.,  and  the  Hamilton  Light  and  Cataract  Co.,  he 
(plaintiff)  on  and  before  20th  November,  1903,  furnished 
materials  which  were  used  in  the  erection  of  a  sub-station  and 
certain  extensions  to  the  existing  buildings  of  defendant 
companies,  and  did  certain  work  to  said  buildings,  on  the 
lands  heretofore  referred  to.  A  detailed  statement  of  work 
performed  for  the  Hamilton  Electric  Light  and  Cataract 
Power  Company  from  6th  October  to  29th  December,  1902, 
was  given,  and  also  a  detailed  account  of  the  materials  fur- 
nished and  the  work  performed  for  the  Hamilton  Cataract 
Power,  Light,  and  Traction  Co.  between  14th  February  and 
20th  November,  1903,  amounting  in  the  aggregate  to  $14,- 
680.88,  and,  after  giving  credit  for  $9,504  paid,  a  balance  of 
$5,176.83  was  claimed,  together  with,  interest  thereon  at  5 
per  cent,  from  20th  November,  1903. 

An  agreement  was  entered  into  between  the  Hamilton 
Electric  Light  and  Cataract  Power  Company  and  the  defen- 
dants the  Hamilton  Cataract  Power,  Light,  and  Traction 
Company,  which  was  confirmed  by  the  Ontario  Legislature,  3 
Edw.  VII.  ch.  122,  by  which  all  assets  and  properties  and 
contracts  of  the  former  company  were  sold  and  transferred 
by  them  to  the  latter  company,  who  assumed  all  the  said  con- 
tracts, debts,  and  obligations,  and  undertook  to  discharge 
the  same. 

On  19th  December,  1903,  plaintiff  registered  a  lien,  in 
the  registry  office  for  the  county  of  Wentworth  upon  the  said 
lands  and  premises  for  $5,180.88  for  the  work  done  and 
materials  provided,  less  $4  paid  on  4th  January,  1904.  The 
statement  of  claim  alleged  that  all  things  had  happened  and 
all  conditions  had  been  fulfilled  and  all  times  had  elapsed  to 
entitle  plaintiff  to  receive  payment  of  the  amount  claimed. 

The  paragraphs  of  the  statement  of  defence  struck  out 
set  up:  (2)  No  account  was  prior  to  action  brought  rendered 
by  plaintiff  to  the  defendants  the  Hamilton  Cataract  Power, 
Light,  and  Traction  Company  in  respect  of  the  items  set 
forth  in  the  statement  of  claim  constituting  the  balance  al- 
leged to  be  due  by  defendants  the  Hamilton  Cataract  Power, 
Light,  and  Traction  Company  to  plaintiff  (other  than  the 
item  of  $929.55  dated  8th  January,  1903,  and  set  forth  in 
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the  etatement  of  claim  and  which  is  disputed)  nor  was  pay- 
ment therefor  ever  asked  or  demanded  by  plaintiff  or  any 
one  on  his  behalf  before  this  action. 

(3)  The  said  defendants  the  Hamilton  Cataract  Power, 
Light,  and  Traction  Company,  before  action  and  on  or  about 
19th  January,  1904,  tendered  to  plaintiff  the  sum  of  $1,268, 
which  was  then,  so  far  as  defendants  the  Hamilton  Cataract 
Power,  Light,  and  Traction  Company  were  aware,  the  full 
balance  owing  to  plaintiff  or  for  which  he  had  rendered  any 
account;  and  no  account  for  any  amount  in  excess  of  the 
said  balance  of  $1,258  (with  the  exception  of  the  said  item  of 
$929.55  dated  8th  January,  1903,  which  was  disputed)  was 
rendered  to  defendants  the  Hamilton  Cataract  Power,  Light, 
and*  Traction  Company  (Limited)  before  action,  nor  was  any 
demand  for  payment  of  any  balance  in  excess  of  $1,258 
(other  than  the  said  sum  of  $929.55)  made  before  action 
brought. 

AV.  H.  Blake,  K.C.,  for  defendants. 

W.  Bell,  Hamilton,  for  plaintiff. 

MacMahon,  J. — Notwithstanding  the  change  in  the  mode 
of  pleading  introduced  by  the  Judicature  Act,  the  plaintiff 
must  in  his  statement  of  claim  allege  the  material  facts  on 
which  he  relies  in  support  of  his  case.  The  defendant  in 
answer  thereto  in  his  statement  of  defence  may  adopt  all  or 
any  of  the  following  courses:  (1)  he  may  deny  or  refuse 
to  admit  the  facts  stated  by  plaintiff;  (2)  he  may  confess  or 
admit  them  and  avoid  their  effect  by  asserting  fresh  facts 
which  afford  an  answer  thereto;  (3)  he  may  adinit  the  facts 
stated  by  plaintiff  and  may  raise  a  question  of  law  as  to  their 
legal  effect:  Bullen  &  Leake,  5th  ed.,  pp.  1,  2. 

The  second  paragraph  of  the  statement  of  defence  does 
not  deny  the  facts  in  the  statement  of  claim,  and  there  is  no 
confession  and  avoidance  of  the  cause  of  action  in  the  state- 
ment of  claim;  and  the  defendants  have  not  attempted  to 
adopt  the  third  course  which  was  open  to  them.  Instead 
thereof,  defendants  by  paragraph  2  set  up  that  no  accoimt 
was  rendered  by  plaintiff  prior  to  action  brought,  except  as 
to  the  item  of  $929.65  of  8th  January,  1903  (which  they  dis- 
pute), and  as  to  such  item  no  demand  was  made  before  ac- 
tion.    ... 

[Smith  on  Contracts,  10th  cd.,  pp.  665-6,  referred  to.] 
No  issue,  or  one  wholly  immaterial  to  the  maintenance 
of  the  action,  has  been  tendered,  and  the  pleading  is  therefore 
embarrassing:  Hough  v.  Chamberlain,  25  W.  R.  742;  Brock 
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v.Tewy  18  P.  R.  30;  Speath  v.  Hare,  9  M.  &  W.  326;  Radford 
V.  Smith,  3  M.  &  W.  254. 

The  third  paragraph  of  the  statement  of  defence  of  the 
power  company  set  up  a  tender  of  $1,258  on  19th  January, 
1904,  not  as  being  the  amount  due  plaintiff,  but  as  being  '*  the 
full  balance  due  as  far  as  the  company  was  aware;''  and  al- 
leging that  no  account  had  been  rendered  to  the  company  in 
excess  of  said  $1,258  (with  the  exception  of  the  said  item  of 
$929.  which  is  disputed).  The  defendants  also  allege  there 
was  no 'demand  by  plaintiff  for  payment  of  the  exces.'i  over 
$1,258,  other  than  for  the  said  sum  of  $929.65. 

This  paragraph  as  a  pleading  is,  I  consider,  subject  to  like 
objections  as  I  have  pointed  out  as  to  the  second  paragraph. 
It  alleges  a  tender  by  the  power  company  of  the  sum  of  $1,- 
258,  which  was,  as  far  as  the  company  knew,  the  balance 
owing  to  the  plaintiil  on  his  claim  (except  the  item  of 
$929.55,  which  is  disputed),  but  there  is  no  allegation  that  it 
is  sufficient  to  satisfy  the  claim  or  any  particular  item  or 
items  of  it ;  and  the  amount  has  not  been  paid  into  Court 
in  satisfaction  of  the  whole  or  any  particular  item  or  items  of 
the  claim.  Had  that  been  done,  an  issue  of  fact  would  have 
been  raised,  which  must  have  been  tried.  As  it  is,  no  issue 
has  been  tendered,  and  therefore  there  is  none  to  try. 

The  local  Master's  order  must  be  affirmed,  and  the  ap- 
peal dismissed  with  costs  to  plaintiff  in  any  event. 


Cartwright,  Master.  March  30th,  1904. 

CHAMBERS. 

ATTORXEY-GENERAL  v.  TOROXTO  JUXCTION 
RECRE>ATIOX  CLUB. 

Discotery — Examination  of  Officer  of  Company — Adion  to 
Forfeit  Charfer — Froduclifm  of  Membership  Roll — In- 
crimination — Privilege. 

Motion  by  plaintiff  for  an  order  directing  Frank  Baby, 
the  president  of  defendant  club,  an  incorporated  company, 
to  attend  for  further  examination  for  discovery,  and  to  pro- 
duce the  membership  roll  of  the  club. 

The  following  relief  was  claimed  in  the  action:  a  declara- 
tion that  defendant  company  were  conducting  an  illegal  busi- 
ness upon  their  premises  and  keeping  or  using  them  as  a 
common  betting  house,  contrary  to  the  Criminal  Code,  1892, 
and  amendment;  a  declaration  that  such  business  was  carried 
on  by  the  officers,  members,  servants,  or  agents  of  defendant 
company  contrary  to  the  Code,  and  that  defendant  company 
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permitted  such  officers,  etc.,  to  do  this  and  use  their  premises 
as  a  common  betting  house;  forfeiture  of  defendant  com- 
pany's charter ;  an  injunction  restraining  defendant  company 
from  continuing  their  unlawful  practices  or  otherwise  violat- 
ing the  Code. 

H.  H.  Dewart,  K.C.,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  defendants. 

The  Master  referred  to  the  Canada  Evidence  Act,  1892, 
66  Vict.  ch.  31,  as  amended  by  61  Vict.  ch.  33  and  1  Edw. 
VIT.  ch.  36 ;  R.  S.  0.  ch.  73,  sec.  5 ;  In  re  Reynolds,  20  Ch. 
D.  294,  298 ;  Regina  v.  Bovs,  1  B.  &  S.  329 :  D^vry  v.  World 
Newspaper  Co..  17  R  R.'387;  Hopkins  v.  Smith.  1  0.  L. 
R.  659 ;  and  proceeded : — 

In  my  opinion  the  present  case  is  not  distinguishable  on 
any  principle  from  those  above  cited.  There  has  been  no 
change  in  the  law  on  this  subject  by  the  Ontario  Legislature. 
That  this  is  so  would  seem  clear  from  the  necessity  of  passing 
the  special  Act  3  Edw.  VII.  ch.  10.  Had  the  Canada  Evi- 
dence Act  applied,  there  would  have  been  no  necessiiy  for  this 
later  enactment.  Then,  in  view  of  what  has  already  hap- 
pened to  the  witness  as  disclosed  at  the  end  of  his  examina- 
tion, can  it  be  said  that  he  may  not  reasonably  fear  that  to 
produce  the  roll  would  tend  to  subject  him  to  further  criminal 
proceedings  ?  The  present  action  is  in  form  a  civil  proceed- 
ing, and  therefore  must  be  conducted  in  accordance  with  the 
Ontario  Evidence  Act:  Weiser  v.  Heintzman,  15  P.  R.  408. 

The  whole  cause  of  action  is  alleged  to  be  the  violation 
of  the  Criminal  Code  by  defendant  company  in  keeping  a 
common  betting  house.  In  order  to  succeed,  this  must  be 
clearly  proved,  the  action  being  in  the  nature  of  an  action  to 
enforce  a  penalty.  If  proved,  then  it  is  clear  from  .  .  . 
the  statement  of  claim  that  this  violation  must  have  been 
with  tlie  knowledge  and  connivance  of  the  president  and  other 
officers,  who  would  thus  be  liable  to  be  indicted  under  the 
Code,  and  would  necessarily  be  convicted  if  similar  evidence 
wa.s  given  at  the  criminal  trial  and  believed  by  the  jury. 
.  .  .  No  one  should  be  obliged  to  criminate  himself,  un- 
less he  is  plainly  obliged  to  do  so  by  some  competent  au- 
thority. 

There  is  apparently  another  ground  on  which  defendants 
can  rely.  The  3rd  clause  of  the  prayer  for  relief  asks  the 
forfeiture  ...  of  the  charter  of  the  defendant  com- 
pany. 

No  discovery  is  permissible  in  an  action  either  to  recover 
penalties  or  enforce  a  forfeiture:  Bray  on  Discovery,  p.  345; 
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Pye  V.  Butterfield,  5  B.  &  S.  829 ;  Meaborough  v.  Whitewood, 
[1897]  2  Q.  B.  111.  .  .  .  These  cases  were  concerned 
with  forfeitures  of  estates  in  land.  But  there  does  not  seem 
to  be  any  difference  in  principle  between  such  estates  and  a 
valuable  franchise  such  as  a  charter  from  the  Crown. 

The  statement  of  claim  (6)  alleges  that  all  persons  other 
than  members  are  carefully  excluded  from  the  club  premises. 
.  .  .  Counsel  for  plaintiff  frankly  stated  that  the  infor- 
mation was  sought  for  the  very  purpose  of  getting  the  evi- 
dence necessary  to  succeed  in  the  action;  evidence  for  want 
of  which  the  two  criminal  proceedings  already  taken  failed. 
This  makes  it  quite  plain  that  the  production  was  properly 
refused.  The  maxim  "  Nemo  tenetur  se  ipsum  accusare  aut 
prodere ''  is  still  a  cardinal  principle  of  English  law :  Bray 
on  Discovery,  8th  ed.,  p.  345;  Broom^s  Legal  Maxims,  7th 
ed.,  p.  743. 

The  course  taken  by  defendants^  counsel  (in  refusing  to 
produce  the  roll  notwithstanding  the  examiner's  ruling)  is 
said  ...  in  Hopkins  v.  Smith  to  be  proper  in  most 
cases,  though  the  course  taken  in  Malcolm  v.  Race,  16  P.  E. 
330,  was  also  open. 

Motion  dismissed  with  costs  to  defendants  in  any  event- 


MacMahon,  J.  March  28th,  1904. 

CHAMBERS. 

BANK  OF  HAMILTON  v.  ANDERSON, 

Parties — Joinder  of  Plaintiffs — Joinder  of  Caus^  of  Actum 
— Incqpsistent  Claims — Assignee  for  Benefit  of  Creditors. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers 
(ante  301),  made  on  the  application  of  defendant  J.  H.  An- 
derson, requiring  plaintiffs  to  elect  whether  they  will  pro- 
ceed with  the  claim  of  the  bank  a»  mortgagees,  with  the  alle- 
gation that  the  lease  was  subsequeiit  to  their  mortgage,  or 
with  the  claim  of  plaintiff  Clarkson  that  the  lease  was  void  as 
being  in  fraud  of  creditors. 

W.  B.  Bidden,  K.C.,  for  plaintiffs. 

Q.  H.  Kilmer,  for  defendants. 

MacMahon,  J. — .  .  .  Since  the  Master  made  his 
order,  the  bank  has  obtained  from  Mr.  Clarkson,  the  assignee. 
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a  consent  in  writing  to  his  being  made  a  party  plaintiff  to 
the  action,  which  has  been  filed.  .  .  .  [Exiles  185  and 
233  referred  to.] 

If  the  mortgage  given  on  llth  December,  1901,  by  Cyrus 
W.  Anderson  to  the  bank  is  found  at  the  trial  to  be  prior  to 
the  lease  made  by  him  to  the  defendant  James  H.  Anderson, 
there  will  be  no  necessity  to  set  aside  the  lease  as  being 
fraudulent  against  creditors,  because  on  a  judgment  for  pos- 
session in  the  mortgage  action  J.  H.  Anderson  could  be  forth- 
with turned  out  of  possession. 

The  giving  of  the  lease  by  Cyrus  W.  Anderson  to  his  co- 
defendant  does  not  arise  in  any  way  out  of  the  "  same  trans- 
action or  occurrence^'  (Rule  185)  as  the  giving  of  the  mort- 
gage by  Cyrus  to  the  bank. 

The  cause  of  action  by  the  two  plaintiffs  is  that  the  giving 
of  the  lease  was  a  voluntary  transaction  while  Cyrus  W. 
Anderson  was  insolvent,  to  the  knowledge  of  both  the  defen- 
dants, and  fraudulent  and  void,  and  I  fail  to  comprehend 
how  there  can  be  ''any  common  question  of  law  or  fact*' 
(Rule  185)  arising  out  of  the  mortgage  transaction  and  the 
fraudulent  granting  of  the  lease. 

The  appeal  will  be  dismissed  with  costs  to  defendant  eT. 
H.  Anderson  in  any  event. 

Boyd,  C.  March  30th,  1904. 

chambers. 

Re  KIRCHOFFER  v.  IMPERIAL  LOAN  AND  INVEST- 
MENT CO. 

Discovery — Examination  of  Ex-officer  of  Company — Foreign 
Action — Commission  from  Foreign  Court — B.  S.  C.  cli. 
HO — Parties  and  Witnesses, 

Motion  by  the  plaintiff  in  an  action  pending  in  the  Court 
of  King's  Bench,  Manitoba,  for  an  order  to  compel  the  at- 
tendance of  E.  H.  Kertland,  formerly  the  managing  director 
of  the  defendants,  to  be  examined  for  discovery  in  Ontario, 
where  he  resided,  and  where  the  defendants  carried  on  busi- 
ness as  well  as  in  Manitoba,  under  a  commission  issued  from 
the  Manitoba  Court. 

A.  Hoskin,  K.C.,  for  plaintiff. 

R.  B.  Beaumont,  for  E.  H.  Kertland. 

W.  M.  Doufflas,  K.C.,  for  defendants. 
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Boyd,  C— The  Imperial  statute  19  &  20  Vict.  ch.  113, 
sec.  2,  relates  only  to  witnesses;  ours  extends  to  parties  as 
well  as  witnesses:  E.  S.  C.  ch.  140.  The  order  asked  is  to 
examine  Dr.  Kerfland,  ex-manager  of  the  defendants,  for 
discovery.  As  such  oflBcer  he  is  a  quasi-party,  or  stands  for 
the  person  to  be  examined  for  the  corporation,  the  defendants. 
I  think  the  statute  applies  on  a  liberal  construction  to  such 
a  case,  and  grant  the  order  as  upon  an  ex  parte  application. 

The  cause  that  was  shewn  on  the  part  of  the  defendants 
is  not  to  count  against  them,  if  they  are  advised  to  apply, 
or  move  against  the  order  now  made. 


Boyd,  C.  March  30th,  1904. 

chambers. 

Re  FAULKNER. 

Lunatic — Interest  under  Will — Advice  io  Trustees — Right  of 
Appointment  hy  Lunatic — Payment  into  Court — Mainte- 
nance of  Lunatic, 

Petition  by  the  executors  and  trustees  under  the  will  of 
Elizabeth  Faulkner,  deceased,  for  the  advice  and  direction  of 
the  Court  as  to  the  administration  of  the  estate. 

By  her  will  the  testatrix  directed  that  her  lands  and  otlier 
property  should  be  sold,  and  that  out  of  the  proceed?  tlie 
trustees  should  invest  upon  mortgage  a  suflBcient  sum  to 
provide  for  the  reasonable  maintenance  and  support  of  the 
testatrix^s  daughter  Ann  Jane  during  her  life  and  of  one 
Eliza  Johnston  during  her  life;  and,  subject  to  such  charge 
for  maintenance  and  support,  the  testatrix  by  paragraph  7  of 
her  will  directed  as  follows:  "The  balance  or  residue  of  my 
estate  after  providing  for  the  maintenance  of  the  said  El'za 
Johnston  and  my  daughter  Ann  Jane,  shall  be  divided  by  my 
said  trustees  into  12  shares,  and  I  will  and  direct  that  of 
such  shares  my  son  George  shall  be  entitled  to  4,  my  gi-and- 
son  William  Faulkner  Smith  2  slmres,  my  daughter  Mar- 
garet Coulson  2  shares,  my  son  William  2  shares,  and  my  son 
Alexander  2  shares.  The  shares  of  my  son  George  shall  be 
paid  to  him ;  the  shares,  however,  of  my  daughter  Margaret 
Coulson,  my  grandson  William  Faulkner  Smith,  and  my  sons 
William  and  Alexander,  are  to  be  retained  and  invested  by 
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my  said  trustees,  and  the  interest  only  paid  to  them  half- 
yearly  during  their  respective  lifetimes,  and  after  the  death 
of  each  of  the  said  beneficiaries  as  he  or  she  shall  by  writing 
or  by  his  or  her  last  will  and  testament  appoint,  and  in  de- 
fault of  appointment  to  his  or  her  heirs  as  the  case  may  be 
forever,  my  intention  being  that  my  said  grpudson  William 
Faulkner  Smith,  my  said  daughter  Margaret  Coulson,  and 
my  said  sons  William  and  Alexander,  shall  only  enjoy  the  in- 
come of  their  respective  shares  during  their  respective  life- 
times." 

The  petition  set  forth  that  the  trustees  had  sold  the  land^ 
and  other  assets  of  the  estate,  and  had  in  their  hands  about 
$16,000;  that  in  1899  Margaret  Coulson  became  of  unsound 
mind  and  was  then  and  had  since  been  confined  in  an  asylum, 
and  there  appeared  to  be  no  probability  of  her  recovering  her 
reason ;  that  by  instrument  dated  the  2nd  March,  1904,  Mar- 
garet Coulson,  represented  for  the  purpose  by  the  inspector 
of  asylums  as  her  statutory  committee,  did  profess  to  ap- 
point all  of  the  distributive  two-twelfths  shares  in  the  residu  • 
ary  estate  to  her  own  use  absolutely,  and  the  inspector  had 
demanded  these  shares,  to  be  applied  towards  maintaining  her 
in  the  asylum;  that  Margaret  Coulson  had  two  infant  chil- 
dren living  at  the  date  of  the  petition. 

The  petitioners  prayed:  (1)  That  they  might  be  advised 
whether  $5,000,  or  what  greater  or  lesser  amount,  was  a 
i»easonable  and  proper  sum  to  set  apart  for  the  maintenance 
of  Ann  Jane  Faulkner  and  Eliza  Johnston.  (2)  That  they 
might  be  advised  as  to  the  proper  course  for  them  to  pursue 
in  regard  to  the  claim  of  the  inspector. 

J.  B.  O'Brian,  for  trustees. 

F.  W.  Harcourt,  for  infants. 

J.  F.  Edgar,  for  inspector  of  asylums. 

Boyd,  C. — There  is  a  difiiculty  in  this  case  in  making  a 
declaration  that  the  shares  are  absolutely  the  property  of 
Margaret  Coulson,  for  she  is  a  lunatic  and  incapable  of 
making  any  demand  or  application  or  appointment  with 
reference  thereto.  Holloway  v.  Clarkson,  2  Hare  523,  justi- 
fies an  order  that  these  shares  be  placed  to  the  credit  in  Court 
of  the  lunatic,  and  that  the  income  be  paid  out,  or  so  much 
of  the  principal  as  may  be  needed,  for  maintenance.  But, 
in  the  absence  of  any  action  on  the  part  of  the  beneficiary, 
it  does  not  justify  going  any  farther.  I  thus  also  give  effect 
to  the  last  clause  of  paragraph  7,  that  the  daughter  shall 
only  enjoy  the  income  of  the  shares  during  her  lifetime. 
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chambers. 

Be  WIARTOX  BEET  SUGAE  CO. 

Company  —  Winding-np  —  Costs  of  Company  Appealing  on 

Petition. 

Petition  for  the  winding-  up  of  the  compan5\ 

W.  H.  Blake,  K.C.,  for  the  petitioners. 

J.  T.  Small,  for  the  company,  did  not  oppose  the  petition, 
hut  asked  for  costs. 

Boyd.  C. — The  company  have  not  opposed  but  rather 
facilitated  the  application  for  a  winding-up  order.  No  one 
else  has  been  served.  It  seems  proper  to  allow  costs  out  of 
the  estate  to  the  company,  according  to  the  rule  laid  down  in 
In  re  Hunter,  L.  R.  2  Eq.  15,  which  was  cited,  not  dissented 
from  on  this  point,  in  Ex  p.  Bay  lis,  ib.  521. 


Boyd.  C.  March  30th,  1901. 

WEEKLY  COURT. 

DUNK  V.  TOBOXTO  BOARD  OF  EDUCATION. 

Schools — Collegiate  Institute-^Dismissal  of  Teacher  —  Board 
of  Education — Report  of  Committee — Ex  Parte  Injunction 
against  Adoption  —  Dissolution  of  —  Pouters  of  Board  — 
Discretion — Remedy  of  Teacher — Disobedienap  of  Injunc- 
tion— Contempt  of  Court — Voidable  Order — Costs. 

Plaintiff,  a  mistress  in  the  Jarvis  Street  Collegiate  Insti- 
tute, Toronto,  having  obtained  an  ex  parte  injunction  re- 
straining defendants  from  adopting,  acting  on,  receiving,  or 
dealing  with  a  report  of  their  school  management  committee 
recommending  plaintiff's  dismissal,  moved  to  continue  the 
injunction  till  the  trial,  and  also  to  commit  some  of  the 
trustees  composing  defendants'  board  for  contempt  in  dis- 
regarding the  ex  parte  injunction. 

L.  Y.  McBrady,  K.C.,  for  plaintiff. 

F.  E.  Hodgins,  K.C.,  for  the  defendants  and  some  of  the 
trustees. 

J.  M.  Godfrey,  for  one  of  the  trustees. 
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Boyd,  C. — .  .  .  The  writ  of  suimnons  claims  by  in- 
dorsement damages  and  also^  quia  timet^  that  defendants  be 
restrained  from  taking  action  on  the  recommendation  of  the 
committee  favouring  the  dismissal  of  plaintiff  as  a  school 
teacljer. 

The  chief  matters  of  complaint  set  forth  in  the  affidavits 
are  that  there  was  investigation  touching  plaintiff's  position 
as  teacher  before  the  committee,  when  she  and  other  teachers 
were  examined  privately ;  whereas  her  submission  is  that  she 
should  have  been  present  thifoughout  and  have  been  assisted 
by  legal  counsel,  with  power  to  examine  and  cross-examine 
witnesses,  and  also  to  be  allowed  to  present  and  substantiate 
counter-charges  made  by  her  against  the  principal.  The 
report  of  the  committee  was  based  upon  a  so-called  private 
report  of  the  public  inspector  sent  upon  request  to  the  prin- 
cipal (wherein  was  corrected  an  error  in  his  public  report), 
and  the  further  submission  is,  that  this  report  should  not  be 
regarded,  and  that  the  whole  action  of  the  committee  wa* 
irregular,  improper,  and  unjust. 

Prima  facie,  this  seems  to  present  a  case  of  hardship,  yet 
the  course  contemplated  by  plaintiff  would  be  fraught  with 
detriment  and  disaster  to  the  best  interests  of  the  school. 
The  power  of  dismissal,  if  deemed  needful,  without  parley  or 
investigation,  would  appear  to  be  essential  to  proper  disci- 
j)line.  But,  apart  from  consequences,  the  question  is  whether 
any  method  of  redress  by  way  of  injunction  is  open  to  plain- 
tiff. The  solving  of  this  question  depends  upon  the  relative 
situation  of  the  two  parties  to  this  litigation. 

The  defendant  board  is  a  statutory  body  with  cori)orate 
powers,  and  its  members  are  selected  by  vote  of  the  rate- 
payers of  the  city.  Their  powers,  duties,  and  responsibili- 
ties are  defined  and  measured  by  the  Ontario  public  statutes 
in  that  behalf.  The  funds  they  administer  are  derived  from 
local  taxation,  out  of  which  they  receive  no  compen^tion. 
They  are  honorary  trustees  of  the  property  held  for  the  pur- 
poses of  public  education,  but  their  relations  towards  the 
staff  of  teachers  is  not  in  any  legal  or  equitable  sense  fiduci- 
ary. Their  power  and  their  duty  is  to  employ  "  teachers, 
officers,  and  servants  '^  (such  is  the  collocation  of  the  statute ) 
and  to  make  provision  for  their  compensation.  The-  perti- 
nent clause  is  that  which  enables  the  board  "  to  appoint  and 
remove  such  teachers,  officers,  and  servants  as  they  mav  deem 
expedient:"  1  Edw.  VII.  ch.  40,  sec.  16  (7).  This  lan- 
guage dates  back  to  1891,  where  it  appears  as  54  Vict.  ch. 
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57,  sec.  14  (8).  Its  earlier  form  appears  in  R.  S.  0.  1887 
ch.  226,  sec.  25,  in  two  portions — "(9)  To  remove,  if  they 
see  fit,  and,  in  case  of  vacancies,  appoint  a  legally  qualified 
master  and  assistants  in  the  high  school,  and  to  fix  their 
salaries  and  prescribe  their  duties,^^  and  "(10)  To  appoint 
such  other  officers  and  servants  in  the  high  school  as  they 
may  judge  expedient,  and  fix  their  remuneration.^^  Hence 
the  Legislature  has  itself  interpreted  the  words  "  as  they  may 
judge  expedient ^^  to  be  synonymous  with  "if  they  see  fit.'' 
These  words  thus  used  go  back  in  the  statutes  as  far  as 
1853.     .     .     . 

The  power  to  remove  given  to  the  board  of  education  is 
one  to  be  exercised  by  them  in  their  discretion  when  they 
deem  it  expedient  or  fitting  to  act  in  view  of  the  interests  of 
the  school. 

It  appears  to  me  plain  that  the  members  of  the  board 
are  the  judges  of  what  they  deem  expedient  in  each  particu- 
lar case.  In  the  matter  of  removal  or  dismissal  of  a  teacher 
they  may  institute  an  investigation  or  they  may  dispense 
with  it  and  proceed  on  their  own  conviction  of  what  is  right 
from  a  general  knowledge  of  the  situation.  I  see  no  reason 
why  they  may  not  validly  act  on  the  information  contained 
in  a  report  of  the  provincial  inspector,  even  though  it  be 
irregularly  obtained,  if  they  are  satisfied  with  it.  The  board 
may  remit  the  matter  to  a  committee  and  act  on  its  report.  .  . 

If  there  be  a  wrongful  dismissal  in  point  of  law  which 
is  contrary  to  the  terms  of  the  contract,  that  is  a  subject  for 
compensation  in  damages  in  course  of  ordinary  litigation,  or 
a  matter  to  be  exploited  before  the  electorate  upon  any  sub- 
sequent election  to  fill  vacancies  in  the  board. 

Now,  the  authorities  relied  on  to  sustain  the  injunction 
are  of  very  different  character  from  the  present  case.  They 
afford  examples  of  charitable  endowments  in  which  the  pro- 
perty is  clothed  with  a  trust  for  the  maintenance  of  a  school- 
master or  other  officer.  The  jurisdiction  arises  in  respect  of 
trustees  over  charitable  subjects,  whose  conduct  is  under  the 
control  and  supervision  of  the  Court  of  Chancery.  The  dis- 
tinction between  the  two  classes  of  cases  is  made  plain  by  two 
decisions  of  Lord  Langdale,  one  of  which  is  cited  as  in 
favour  of  plaintiff.  In  Willis  v.  Childe,  13  Beav.  117,  juris- 
diction by  injunction  was  exercised  because  it  was  a  case  of 
existing  charitable  trust,  which  by  the  terms  of  its  constitu- 
tion was  made  subject  to  the  control  of  the  Court  (see  pp. 
129,  130).  With  this  contrast  Attorney-General  v.  Magda- 
len College,  Oxford,  10  Beav.  402,  409,  where  the  duty  in- 
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volved  was  not  the  execution  of  a  trust  as  understood  by  the 
Court,  and  relief  was  refused.  On  the  same  line  and  to  the 
same  effect  is  Whiston  v.  Dean  and  Chapter  of  Rochester, 
7  Hare  552,  557.  .  .  .  [Regina  v.  Darlington,  6  Q.  B. 
715,  Hayman  v.  Governors  of  Rugby  School,  L.  R.  18  Eq. 
28,  and  Mayor  of  Abergavenny  v.  Bishop  of  Llandaff,  20  Q. 
B.  D.  460,  also  referred  to.] 

No  power  of  dismissal  is  given  in  terms  by  the  Public 
School  Act  of  Ontario,  yet  it  was  held  that  inherently  such 
power  exists  in  the  case  of  employer  and  person  employed, 
and  the  Court  is  not  concerned  with  the  reasons  on  whicii 
such  power  of  dismissal  is  exercised:  Raymond  v.  Cardinal 
School  Trustees,  14  A.  R.  562. 

I  fail  to  see  any  grounds  alleged  or  suggested  on  the 
materials  which  would  attract  equitable  jurisdiction  of  the 
Court.  No  irreparable  damage  can  result  to  plaintiff  if  she 
loses  the  situation — for  there  is  no  impeachment  of  her  char- 
acter or  her  capacity  for  teaching,  but  only  of  unsuitability 
for  her  present  position.  The  board  should  be  allowed  to 
decide  whether  she  is  to  be  retained  or  removed,  in  the  in- 
terests of  the  Institute.  They  may  choose  to  act  or  decline 
to  act  on  the  recommendation  of  the  committee,  but,  in  my 
best  judgment,  they  should  not  be  interfered  with  by  the 
Court  in  any  action  they  may  be  advised  to  take.  As  I  view 
the  action,  it  is  premature,  and  the  injunction  should  not  be 
longer  continued.  The  costs  will  be  dealt  with  as  in  the 
cause. 

Upon  the  motion  to  commit  one  is  influenced  by  the  fact 
that  the  injunction  was  improvidently  or  erroneously  granted. 
Lord  Eldon  said  that  ^^on  an  application  against  persons 
guilty  of  a  breach  of  the  order,  the  Court  would  forget  its 
duty  if  it  did  not  give  to  them  the  benefit  of  the  fact  thai 
the  order  ought  not  to  have  been  made :"  Drury  v.  Thacker, 
3  Swans,  at  p.  546.  McLeod  v.  Noble,  28  0.  R.  528,  has 
been  misread  as  if  it  applied  to  every  case  where  the  ordar 
would  not  stand.  That  was  a  highly  exceptional  case  in 
which  a  conflict  arose  between  the  Dominion  authorities  and 
the  Provincial  Court,  and  it  was  held  that  the  attitude  of  the 
Court  was  ultra  vires.  So  that  the  order  made  was  a  nullity 
and  void.  But  where,  as  here,  the  order  is  only  voidable  and 
would  be  good  if  not  moved  against,  the  general  rule  is,  that, 
while  it  stands  unavoided  or  not  appealed  from,  it  must  not 
be  lightly  regarded  by  those  who  are  enjoined.  What  wa.- 
done  in  this  case  was  not  a  violation  of  the  terms  of  the 
order,  but  it  was  in  contravention  of  its  reasonable  import. 
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The  order  contemplated  the  retention  of  the  status  quo  of 
plaintiff  as  teacher  till  the  matter  complained  of  was  fur- 
ther considered  by  the  Court.  The  board  proceeded  to  sus- 
pend the  teacher — ^which  was  to  deprive  her  of  the  main  part 
of  her  functions,  in  a  manner  not  contemplated  by  the 
statute,  and  possibly  with  a  view  to  turn  the  edge  of  the  in- 
junction. But  I  give  credit  to  the  disclaimer  of  the  active 
members  inculpated,  and  accept  their  statements  under  oath 
that  no  disrespect  was  intended  to  the  Court,  and  will  only 
mark  by  sense  of  what  was  done  by  directing  the  costs  of  the 
motion  to  go  in  any  event  to  plaintiff  in  the  cause. 


March  30th,  1904. 

DIVISIONAL  COURT. 

OLDWRIGHT  v.  HAMILTON  CATARACT  POWER  CO. 

Master  and  Servant — Liability  of  Master  to  Pay  for  Medical 
Attendance  on  Servant  Injured  in  Service — Company — 
Contract — Authority  of  Officer  in  Charge  of  Works, 
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Appeal  by  defendants  from  judgment  of  Boyd,  C,  ante 

W.  W.  Osborne,  Hamilton,  for  defendants. 

C.  Kingstone,  St.  Catharines,  for  plaintiff. 

« 

The  Court  (Palconbridge,  C.J.,  Britton,  J.,  Ang- 
LIN,  J.)  dismissed  the  appeal  with  costs. 


March  30th,  1904. 

DIVISIONAL   court. 

SMITH  V.  GORDON. 

Sale  of  Goods — Cordwood — Measurement — Tender — Resale  — 
Privity  —  Partnership  —  Dissolution  —  Acquiescence  — 
Estoppel — Contract — Setting  apart  Wood, 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C.  (2  0. 
W.  R.  960),  allowing  them  only  $45.50,  with  costs  on  the 
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County  Court  scale,  upon  a  claim  for  $1,000  damages  and 
other  relief  in  respect  of  an  alleged  breach  of  contract  for 
sale  and  delivery  of  cordwood,  etc. 

W.  R.  Smyth,  for  plaintiffs. 

D.  B.  Maclennan,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.,  Anglin,  J.)  was  delivered  by 

Anglin,  J. — Plaintiflfe  paid  $1,000  on  account  of  the 
purchase  price,  and  received  201  cords  of  maple  and  600  feet 
of  elm. 

Unless  defendant  is  entitled  upon  his  counterclaim  to  set 
off  damages  for  the  loss  upon  the  resale  to. Barrett,  and  ex- 
pense incidental  thereto,  the  plaintiffs^  right  to  recover  the 
sum  of  $279.50,  being  the  balance  of  the  sum  of  $1,000  paid 
by  them  to  defendant  over  and  above  the  value  of  wood  re- 
ceived by  plaintiffs  from  defendant  ($721.50),  is  not  seri- 
ously disputed.  Plaintiffs,  however,  also  claim  damages  for 
conversion  by  defendant  of  334  cords  of  maple,  which  they 
allege  had  become  their  property  under  the  terms  of  their 
contract  with  defendant. 

The  diflSculty  between  these  parties  arose  largely,  if  not 
solely,  because  of  a  difference  as  to  the  measurement  of  this 
quantity  of  maple,  which  seems  to  have  been  placed  in 
Cliristie's  pit  after  plaintiffs  had  already  taken  delivery  of  the 
201  cords  of  maple  and  600  feet  of  elm  on  account  of  their 
contract. 

I  think  it  clear  that,  except  as  to  the  201  cords  of  maple, 
and  the  600  feet  of  elm,  no  part  of  the  wood  placed  by  defen- 
dant at  Christie's  pit  ever  did  become  the  property  of  plain- 
tiffs. ...  It  seems  sufficiently  clear  that  payment,  or  at 
least  a  valid  and  sufficient  tender  of  the  price,  was  a  condi- 
tion precedent  to  the  passing  of  property  in  the  wood.  The 
provision  as  to  the  effect  of  ''payment  in  advance*'  makes 
this  apparent.  The  tender  of  $873.02  made  by  plaintiffs  on 
2nd  April,  as  the  result  of  a  bona  fide  mistake,  was  admitted- 
ly insufficient,  and  no  other  valid  tender  was  ever  made.  .  .  . 
The  plaintiffs,  therefore,  are  not  in  a  position  to  enforce 
their  claim  for  loss  of  profits  over  the  proposed  resale  to 
McDiarmid. 

Nor,  as  to  the  remainder  of  the  wood  for  which  the 
$279.50  would  have  paid,  can  it  be  held  that  any  property 
passed  to  plaintiffs,  for  no  specific  portion  of  the  large  quan- 
tity of  wood  lying  at  Christie's  pit  was  ever  appropriated  as 
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that  paid  for  by  this  money;  nor  does  the  contract  providi 
for  such  appropriation  being  made. 

Though  the  learned  Chancellor  thought  defendant  should 
have  accepted  plaintiffs'  offer  contained  in  the  letter  of  6th 
April,  practically  to  take  the  wood  at  defendant's  own 
measurement  for  the  price  agreed,  yet  he  found  plaintiffs 
liable  to  make  good  to  defendant  his  loss  of  45  cents  per  cord 
upon  the  resale  made  by  him  to  Barrett  in  June,  because 
this  resale  was  made  with  the  privity  of  Smith,  one  of  the 
plaintiffs,  and  formerly  a  partner  in  the  firm  of  Smith  & 
Maclennan,  which  was  dissolved  in  December,  1902.  The 
defendant,  before  he  spoke  to  Smith  of  any  resale,  knew  of 
the  dissolution,  and,  from  Smith's  attitude,  he  must  have 
learned — ^if  he  did  not  already  know  it — that  it  was  Mac- 
lennan, and  not  Smithy  who  was  ready  and  anxious  to  carry 
out  the  wood  contract  of  the  late  firm.  The  dissolution  did 
not  per  se  terminate  the  contract,  or  give  defendant  a  right 
to  avoid  it:  McCraney  v.  McCool,  19  0.  E.  470, 18  A.  E.  217. 

The  letter  of  6th  April  had  informed  defendant  that  the 
difference  in  the  matter  of  measurement  was  no  longer  a 
difficulty.  ...  It  expressed  plaintiffs'  readiness  to  make 
payment  in  full  according  to  defendant's  measurement, 
within  48  hours  of  receipt  of  an  intimation  of  acceptance. 
.  .  .  Without  any  communication  to  Maclennan,  and 
without  deigning  any  reply  to  the  letter  of  6th  April,  de- 
fendant sold  to  Barrett  at  $3.05  per  cord.  .  .  .  Smith 
acquiesced  in  the  sale.  Defendant  now  claims,  and  is  allowed 
by  the  Chancellor,  for  actual  loss  on  the  resale  45  cents  per 
cord  on  380  cords,  $171,  for  discount  of  notes  taken  from 
Barrett  $17.70,  and  for  .  .  .  expenses  connected  with 
the  sale  to  Barrett  $62.30— in  all  $251.  This  claim  is  sup  • 
ported  solely  on  the  ground  that  Smith's  acquiescence  in  the 
course  taken  by  defend«tnt  bound  the  Smith-Maclennan  i)art- 
nership  to  make  good  this  loss  to  defendant. 

With  great  respect,  I  cannot  but  think  that  this  carries 
the  agency  of  a  partner,  after  dissolution  and  notice  thereof, 
rather  too  far.  That  agency  continues  for  the  purpose  of 
winding  up  the  business  of  the  firm,  and  extends  to  what  is 
strictly  necessary  to  settle  and  liquidate  its  affairs:  Smith 
V.  Winter,  4  M.  &  W.  at  pp.  461-2.  A  partner  probably  has, 
after  dissolution,  implied  authority  "to  complete  partner- 
ship transactions  begun  but  unfinished  at  the  time  of  dis- 
solution." This  involves  authority  to  do  all  necessary  in- 
cidental acts.  But  it  must  surely  be  beyond  the  scope  oi  this 
limited  agency  for  one  partner,  by  tacit  acquiescence,  or  even 
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by  active  concurrence,  to  bind  the  dissolved  firm  and  its 
other  members  to  pay  damages,  under  circumstances  such  as 
here  exist,  for  the  non-performance  of  a  contract  which  that 
other  member  had  expressly  signified  his  readiness  to 
perform. 

There  is  no  satisfactory  explanation  given  of  defendant's 
failure  to  take  advantage  of  plaintiffs^  offer  made  in  the  letter 
of  6th  April.  If  he  chose  to  ignore  that  proposal  and  to  sell 
to  another  person  upon  less  advantageous  terms  and  for  a 
lower  price,  he  must  bear  the  consequences.  Fortunately 
for  him,  plaintiffs^  earlier  tender  was,  by  mistake,  insuflScienu 
and  the  letter  of  6th  April,  though  perhaps  so  intended,  is 
not  tantamount  to  a  proper  tender  of  the  full  price.  Other- 
wise defendant  might  have  found  himself  liable  in  damages 
for  plaintiffs'  loss  of  profit  on  their  proposed  resale  to 
McDiarmid. 

The  judgment  of  the  Chancellor  will  be  vacated,  and 
judgment  entered  for  plaintiffs  for  $279.50,  with  interest 
from  6th  November,  1902,  and  costs  of  the  action  and  of 
this  appeal,  and  dismissing  defendant's  counterclaim  witii 
costs. 


March  30th,  1904. 
divisional  court. 
HARRIS  V.  BURT. 
KING  V.  BURT. 

Trespass — Assault — Personal  Injuries — Damages. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
2  0.  W.  R.  474,  in  favour  of  plaintiffs  in  actions  for  damages 
for  personal  injuries  sustained  by  plaintiffs  by  reason  of  the 
unlawful  acts  of  defendants. 

The  appeals  were  heard  by  Falconbrtdge,  C.J.,*  Street, 
J.,  Britton,  J. 

W.  M.  Douglas,  K.C.,  for  defendants,  appellants. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

Palconbridge,  C.J. — As  to  the  events  of  Sunday  8th 
June,  1902,  there  are,  as  among  immediate  actors,  widely 
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divergent  accounts,  and  some  contradictions  in  the  narra- 
tives of  plaintiffs  as  between  one  another  and  as  between 
statemenfe  made  on  examinations  for  discovery  and  state- 
ments made  at  the  trial. 

But  two  witnesses  who  were  apparently  disinterested,  and 
whom  the  trial  Judge  characterizes  as  both  disinterested  and 
intelligent  witnesses,  give  evidence  entirely  in  favour  of  the 
plaintiffs.  One  of  these  swears  that  he  did  not  know  any  of 
the  plaintiffs  at  that  time.  He  lived  for  some  time  next 
door  to  the  Kings,  but  there  is  not  on  that  account  anything 
incredible  in  this  statement. 

The  judgment  was  delivered  two  weeks  after  the  close  of 
the  evidence,  and  the  learned  Judge  had  the  evidence  and 
the  demeanour  of  the  witnesses. 

I  am  imable  to  see  how  we  can  interfere  with  the  findings. 

The  notice  of  motion  also  attacks  the  assessment  of  dam- 
ages as  being  excessive.  The  like  observations  may  be  made 
on  this  branch  of  the  case.  The  trial  Judge  appears  to  have 
fully  considered  and  accurately  gauged  the  neurasthenia 
clahn  which  constituted  the  graver  aspect  of  the  complaint 
of  one  of  the  plaintiffs.  The  disbursements  for  medical 
attendance  were  heavy. 

The  appeals  must  be  dismissed  with  costs. 

Street,  J.,  concurred. 

Britton,  J.,  gave  written  reasons  for  agreeing  in  the 
result,  expressing  the  view  that  while  the  damages  were 
assessed  on  a  most  liberal  scale,  they  were  not  so  excessive  as 
to  warrant  the  Court  in  ordering  a  new  trial. 


Britton,  J.  March  31st,  1904. 

WEEKLY  COURT. 

LYXCH  v.  MURPHY. 

Account — Reference — Report — Appeal — Evidence  —  Arrange- 
ment for  Payment  of  Creditors — Fraudulent  Conveyance — 
Omission  from  Report  —  Motion  to  Amsnd  —  Error  of 
Referee. 

Appeal  by  plaintiff  from  certain  findings  and  parts  of 
the  report  of  A.  G.  Xorthrup,  deputy  registrar  at  Belleville, 


402 

to  whom  this  action  and  all  matters  arising  thereon  were 
referred  for  inquiry  and  report.  Action  for  an  account. 

W.  R.  Riddell,  K.C.,  for  plaintiff. 

J.  Williams,  Belleville,  and  S.  Masson,  Belleville,  for 

adult  defendants. 

F.  W.  Harcourt,  for  infants. 

Britton,  J. — .  .  .  The  three  items  upon  which  there 
is  a  contest  and  as  to  which  the  referee  has  found  against 
plaintiff,  are:  (1)  The  amount  of  a  mortgage  called  the 
Fleming  mortgage  of  which  the^  deceased  Patrick  Murphy 
took  an  assignment.  (2)  An  item  of  $88.89  for  costs  in 
defending  a  suit  brought  by  one  Robinson  in  part  to  set  aside 
the  deed  from  Lynch  to  Murphy.  (3)  The  claim  for  board 
of  and  nursing,  care,  and  attention  bestowed  upon  Murphy 
while  he  was  at  the  Lynch  hotel. 

T*he  appeal  is  wholly  upon  questions  of  fact.  ...  A 
very  large  amount  of  money  was  received  by  Murphy  from  tlie 
proceeds  of  nmning  the  Lynch  hotel.  Francis  Lynch  and 
Patrick  Murphy  were  on  the  most  intimate  terms,  and  now 
that  both  are  dead  the  real  state  of  the  account  may  not  have 
been  ascertained,  ...  in  this  action  between  the  repre- 
sentatives. 

The  result  of  my  study  of  the  evidence  is,  that  as  to  all 
except  the  first  part  of  finding  No.  7,  I  am  unable  to  give 
effect  to  the  contention  on  plaintiff's  behalf.     .     .     . 

The  appeal  should  be  allowed  as  to  the  first  part  of  find- 
ing 7,  as,  upon  the  facts,  the  deed,  agreement,  and  lease  were 
not  executed  1)y  Francis  Lynch  and  received  by  Patrick 
Murphy  with  the  intent  to  delay  the  creditors  of  the  said 
Francis  Lynch,  within  the  meaning  of  any  law  in  force  in 
Ontario. 

The  intent,  as  appears  by  the  evidence,  was  to  make  an 
arrangement  by  which  the  creditors  of  Francis  Lynch  should 
be  paid,  and  that  Patrick  Murphy,  for  the  purpose  of  paying 
such  creditors  as  would  not  wait  or  would  sue  or  press  for 
payment,  should  advance  the  money  necessary,  he  being 
secured  for  such  advances  and  for  any  indebtedness  to  him  by 
Francis  Lynch,  by  the  deed,  agreement,  and  lease.  That  was 
a  clumsy  way  of  carrying  out  the  intention  of  the  parties, 
but  no  fraudulent  intent  is  shewn,  nor  does  it  appear  that 
there  was  any  intent  to  do  an  illegal  act.  Clause  7  should 
be  amended.     .     .     . 
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I  was  asked  by  the  official  guardian  and  by  counsel  for 
defendants  to  amend  the  report  by  inserting  certain  findings 
which  the  referee  had  been  specially  asked  to  make,  and 
which  it  is  said  he  did  make,  but,  by  reason  of  mere  forget- 
fulness,  omitted  to  put  in  his  report.  This  appears  by  a 
letter  from  the  referee,  verified  before  me. 

In  my  opinion,  an  amendment  of  the  report  should  not 
be  80  made.  It  would  be  a  practice  open  to  serious  objection 
to  allow  alleged  omissions  from  a  report  to  be  supplied  after 
the  report  has  been  filed.  Such  corrections,  if  warranted, 
should  be  made  only  on  formal  appeal,  and  then  y>n  reference 
back,  or  at  least  upon  other  grounds  than  mere  forgetful^ 
ness.     .     .     . 

Costs  resented  to  be  disposed  of  on  motion  for  judgment. 


Boyd,  C.  April  2nd,  1904. 

weekly  court. 

COITNTY  OF  ESSEX  v.  WINDSOR  BOARD  OF  EDUCA- 

TION". 

Schooh  —  High  Schools  —  Maintenance  of  County  Pupils  in 
City  School — Dispute  as  to  Amount  io  he  Paid — Arbitra- 
tion— County  Court  Judge — Injunction. 

Motion  by  plaintiffs  for  an  injunction  restraining  de- 
fendants from  proceeding  before  the  Judge  of  the  County 
Court  of  Essex  with  a  reference  under  the  High  Schools  Act, 
for  the  purpose  of  ascertaining  the  amount  to  be  paid  by 
plaintiffs  to  defendants  for  1902.  The  motion  was  turned 
by  agreement  into  a  motion  for  judgment. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 

J.  H.  Rodd,  Windsor,  for  defendants. 

Boyd,  C. — The  action  is  in  substance  an  attempt  to  ap- 
peal from  the  County  Court  Judge  in  respect  of  a  matter  in 
which  all  the  evidence  has  been  given  before  him,  and  it  only 
remains  for  him  to  make  his  award.  There  was  a  dispute 
between  plaintiffs  and  defendants  respecting  the  payment 
of  cost  for  maintenance  of  county  pupils  at  the  High  School 
in  Windsor  as  to  the  year  1902.  Defendants  alleged  that 
the  amount  had  not  been  fixed  by  mutual  agreement  for  that 
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year,  while  plaintifEs  asserted  that  the  amount  had  been 
agreed  upon  and  paid^  That  is  such  a  dispute  as  falls 
within  the  special  jurisdiction  assigned  by  the  statute  to  the 
County  Court  Judge :  1  Edw.  VII.  ch.  40,  sec.  34,  sub-sec.  6 
(read  with  sub-sec.  3).  .  .  .  Hedley  v.  Bates,  13  Ch.  D. 
498  (explained  in  Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D. 
190),  distinguished.  When  the  Legislature  has  pointed  out 
a  mode  of  proceeding  before  a  magistrate  or  other  oflScer,  it 
is  not,  8ifi  a  general  rule,  for  the  High  Court  to  interfere  to 
stop  that  proceeding  by  injunction.  Under  special  circum- 
stances, perhaps,  the  Court  may  be  induced  so  to  exercise  its 
power,  but  it  must  be  done  with  the  greatest  possible  cau- 
tion: Grand  Junction  Waterworks  Co.  v.  Hampton  Urban 
District  Council,  [1898]  2  Ch.  331.  No  such  conditions 
exist  in  this  case.  The  parties  have  gone  before  the 
County  Court  Judge,  have  exhausted  in  his  hearing  all  the 
evidence  that  was  deemed  relevant,  and  only  at  the  last 
moment,  after  all  expense  incurred,  it  is  sought  to  re-agitate 
the  dispute  de  novo  in  the  hopes  of  there  being  a  better  issue 
for  the  party  moving.  The  statute  does  not  permit  of  an 
appeal  from  the  Judge,  and  it  should  not  be  obtained  in  this 
wav. 

Motion  and  action  dismissed  with  costs. 
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Palconbridge,  C.J.  April  5th,  1904. 

chambers. 
Re  EOSS. 

Will — Devise — Condition  as  to  Residence  on  Land  Devised — 
Invalidity — Uncertainty — Condition  Subsequent, 

Motion  by  executors  for  the  opinion  and  direction  of  the 
Court  with  regard  to  the  will  of  George  M.  Eoss,  who  died 
27th  February,  1903.  By  the  second  clause  the  testator 
devised  to  his  son  John  R.  Ross  his  farm  in  Kincardine, 
"provided  my  son  John  R.  Ross  comes  to  live  and  resides 
on  the  said  farm  lot  during  the  term  of  his  natural  life, 
subject  however  to  the  payment  of  the  bequests  mentioned  in 
clause  3  ...  his  heirs,  executors,  administrators,  and# 
assigns  forever.^^  By  clause  3  the  testator  bequeathed  to  his 
four  daughters  each  $100,  and  to  his  son  Norman  Ross  $100, 
"  and  my  son  John  R.  Ross  shall  pay  those  bequests  as  soon 
as  possible  after  my  decease,  and  the  same  shall  be  a  lien 
and  charge  upon  the  lands  so  bequeathed  to  my  son  John  R. 
•Ross  until  paid."  By  claujge  4  the  testator  directed  that  if 
his  son  John  R.  Ross  did  not  come  to  reside  on  the  farm  lot 
within  one  year  after  the  testator^s  decease,  his  executors 
should  sell  the  farm  and  divide  the  proceeds  equally  among 
the  four  daughters  and  two  sons.  On  the  14th  March,  1900, 
the  testator  leased  the  farm  lot  to  one  Browning  for  five 
years,  and  at  the  time  of  the  testator's  death  the  lease  had 
fitill  two  years  to  run.  Shortly  after  the  testator's  death 
J(^n  R.  Ross  called  on  Browning  and  asked  him  if  he  would 
give  up  possession,  but  Browning  refused  to  do  so. 

T.  D.  Delamere,  K.C.,  for  executors. 

C.  A.  Moss,  for  Robert  Fraser  and  Mary  Fraser. 

V«iL.    11.  O.W.R.    NO.  14— 28 
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Falconbridge,  C.J.,  held,  following  Fillingham  v. 
Bromley,  Turn.  &  R.  630,  and  Clavering  v.  Ellison,  7  H.  L. 
C.  707,  that  the  condition  as  to  residence  by  John  R. 
Ross  was  void  for  uncertainty;  that  the  testator  intended 
that  a  compliance  with  the  requisition  which  be  annexed  to 
the  enjoyment  of  his  bounty  should  be  a  condition  not  of  its 
acquisition,  but  merely  of  its  retention,  in  other  words,  that 
it  was  a  condition  subsequent.  , 

Order  declaring  that  John  R.  Ross  is  relieved  from  the 
condition  that  he  must  commence  to  reside  on  the  land  within 
one  year  from  the  death  of  the  testator.  Costs  to  all  parties 
out  of  the  estate. 


Boyd,  C.  April  5th,  1904. 

weekly  court. 

Re  FULTON  AXD  IVicINTYRE. 

Vendor  and  Purchaser — *  Partnership  Lands — Title — Parties 
to  Conveyance — Personal  Representative  of  Deceased  Part- 
ner — Surviving  Partner — Infant  Heirs  of  Deceased  Part- 
ner— Official  Guardian, 

Petition  by  the  vendor  under  the  Vendors  and  Purchas- 
ers Act  for  the  opinion  of  the  Court  in  regard  to  a  question 
of  title  arising  with  respect  to  the  sale  and  conveyance  of 
partnership  land. 

Joseph  Montgomery,  for  vendor. 

C.  J.  Holman,  K.C.,  for  purchaser. 

Boyd,  C. — The  only  matter  open  for  argument  here  is  a 
mere  subtlety,  i.e.,  whether  as  to  the  partnership  land  in 
question  the  heirs  of  the  deceased  partner  held  a  bare  legal 
estate  in  trust  for  the  administratrix  of  the  estate  of  the 
deceased  partner,  or  whether  the  whole  interest  in  the  part- 
nership land  passed  by  force  of  law  to  the  administratrix.  .  .  . 

[Wylie  V.  Wylie,  4  Gr.  278,  Essex  v.  Essex,  20  Beav.  442, 
Darby  v.  Darby,  3  Drew.  495,  Conger  v.  Piatt,  25  U.  C.  R. 
'277,  Cox  V.  Willoughby,  13  Ch.  D.  863,  In  re  Hallin,  62  T. 
L.  N.  S.  200,  referred  to.] 

Partnership  lands  are  not  held  by  the  members  as  co- 
owners  of  real  estate,  and  must  in  the  devolution  upon  death 
be  treated  as  personal  estate. 

Turning  then  to  the  objection  as  to  title,  that  the  official 
guardian  should  have  joined  in  the  conveyance  by  the  ad- 
ministratrix of  the  deceased  partner  to  the  survivor,  nnder 
sec.  8  of  the  Devolution  of  Estates  Act,  R.  S.  0.  ch.  127 ;  I 
do  not  think  the  Act  applies,  for  the  property  devolved  by 
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operation  of  law  upon  the  personal  representative  virtnte 
officii,  and  not  by  virtue  of  the  statute.  And,  for  another 
reason,  I  do  not  think  the  infants  are  concerned  or  interested 
in  the  land  in  any  sense  contemplated  by  the  Act.  .  .  . 
[Forbes  v.  Steven,  L.  R.  10  Eq.  188,  In  re  Gunn,  9  P.  D. 
242,  and  Dart  on  Vendors  and  Purchasers,  4th  ed.,  p.  76, 
6th  ed.,  p.  94,  referred  to.] 

Here  is  found,  in  effect,  a  conveyance  by  the  surviving 
partner  and  the  personal  representative  of  the  deceased,  which 
is  an  ample  measure  of  conveyancing:  Prideaux,  14th  ed., 
vol.  1,  pp.  285-6. 

April  6th,  1904. 
divisional  court. 

SEDOEE  V.  TORONTO  ELECTRIC  LIGHT  CO. 

Negligence — Evidence  of — Nondiredion — Injury  to  Person  by 
Electric  Lamp — Liability  of  Master  for  Acts  of  Servant 
Caving  Injury  to  Stranger — Findings  of  Jury — Dam^ 
ages. 

Action  by  a  moulder's  helper  employed  by  Tomlinson  & 
Son  at  their  foundry  in  Toronto  to  recover  damages  for  an 
injury  to  his  arm  caused  by  the  alleged  negligence  of  defen- 
dants' servants  in  permitting  an  electric  lamp  of  defendants, 
while  being  repaired  by  them  in  the  Tomlinson  foundry,  to 
swing,  suddenly  and  without  warning,  against  plaintiff's  left 
arm,  by  which  a  current  of  electricity  was  transmitted  from 
the  lamp,  which  knocked  him  senseless  and  severely  burned 
his  arm. 

On  the  evening  of  13th  November  the  arc  lamp  in  the 
Tomlinson  foundry,  which  defendants  were  required  to  keep 
in  order,  went  out,  and  Tomlinson  sent  to  the  electric  works 
for  a  man  to  remedy  the  trouble,  and  Charles  Tdt,  a  repairer 
for  the  defendants,  went  to  the  foundry,  and  lowered 'the 
lamp  (which  was  directly  over  the  end  of  one  of  the  flasks 
or  mould  boxes  prepared  to  receive  molten  iron  for  a  casting) 
and  started  to  work  on  it.  Just  then,  Nicholas  Murphy,  the 
lamp  trimmer  for  defendants,  who  daily  trimmed  the  lamp, 
arrived,  and  both  men  engaged  in  the  work  of  trimming  the 
lamp.  At  this  time  workmen  in  the  foundry  were  engaged 
in  carrying  a  ladle  filled  with  molten  iron  from  the  cupola 
in  which  the  iron  was  melted  to  the  moulds  or  flasks,  all  of 
which  were  in  the  vicinity  of  the  arc  lamp.  The  ladle  had  a 
long,  straight  iron  handle  in  front,  and  two  handles  behind, 
like  the  handles  on  a  wheelbarrow.  Plaintiff  and  Henry 
May  were  carrying  by  the  front  handle,  and  John  Coulter 
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by  the  rear  handles.  A  man  was  detailed  to  guide  the  men 
carrying  the  ladle  in  front,  and  one  to  guide  the  rear  carrier, 
and  when  the  carriers  reached  the  vicinity  of  the  arc  lamp, 
it  came  in  contact  with  plaintiff,  when  all  the  men,  includ- 
ing the  guide,  were  knocked  down,  plaintiff  being  severely 
burned  in  five  places,  and  rendered  unable  to  work  for  10 
or  12  weeks. 

The  action  was  tried  before  Boyd,  C,  and  a  jury,  and 
a  verdict  and  judgment  were  given  in  favour  of  plaintiff  for 
$1,000,  which  defendants  moved  to  set  aside. 

W.  E.  Riddell,  K.C.,  and  G.  L.  Smith,  for  defendants. 

K.  J.  McLaughlin,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.)  was  delivered  by 

MacMahon,  J.  (after  setting  out  and  reviewing  the 
evidence)  : — The  jur}'  viewed  the  premises,  and  had  an  op- 
portunity of  seeing  where  the  lamp  was  hung  and  the  posi- 
tion it  occupied  in  relation  to  the  passage  along  which  the 
men  carrying  the  ladle  passed  when  plaintiff  was  injured.  .  . 

The  only  ground  seriously  urged  during  the  argument 
wa«,  that  the  Chancellor  erred  in  that  he  refused  to  direct 
the  jury  that  if  they  found  on  the  evidence  that  defendants' 
servants  let  go  the  lamp  which  they  were  repairing,  or  let  it 
swing,  that  was  not  evidence  of  negligence  on  the  part  of 
defendants. 

If  a  new  trial  is  not  ordered  or  the  action  dismissed,  de- 
fendants ask  that  the  damages  be  reduced. 

The  dangerous  character  of  the  lamp  was  fully  illustrated. 
.  .  .  The  electric  shock  which  burned  and  prostrated 
plaintiff  prostrated  three  other  persons  in  the  vicinity.     .     . 

The  Chancellor  said  in  part:  ^'The  question  is,  whether 
plaintiff  is  to  blame,  or  whether  the  blame  rests  upon  the 
trimmer  and  repairer.  The  evidence  is  what  you  have  to 
look  at.  You  have  to  be  guided  entirely  by  your  estimate  of 
the  value  of  the  evidence  and  the  truth  of  these  witnesses. 
.  .  .  What  you  are  to  try  here  is,  whether  this  lamp  was, 
without  warning,  swung  against  the  left  arm  of  plaintiff; 
that  is  the  basis  upon  which  plaintiff  puts  this  case,  that  this 
lamp  was  not  lowered  so  that  it  hung  with  its  own  weight 
up  and  down,  but  that  it  was  pulled  to  one  side  and  swung 
against  him  by  letting  it  go  and  hitting  him.  .  .  .  The 
whole  thing  turns  on  this,  whether  the  lamp  was  being  re- 
paired hanging  straight  up  and  down,  or  whether  it  was 
being  repaired  aside.     .     .     /' 
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The  jury  returned  a  verdict  in  writing  stating  that  plain  ^ 
tiff  was  injured  by  an  electric  light  belonging  to  defendants, 
and  through  their  negligence. 

Although  ...  the  electric  lamp  in  question  was 
extremely  dangerous,  and,  if  a  person  was  touched  by  a  wire 
while  the  current  was  on,  he  would  be  severely  injured,  yet 
the  mere  fact  of  defendants^  servants  having  let  go  the  lamp 
so  that  it  swung  and  hit  plaintiff  would  not,  of  itself,  be 
evidence  of  negligence,  because,  if  no  person  was  in  sight, 
there  was  no  danger  to  be  apprehended  from  its  swinging. 
And  the  Chancellor  referred  to  the  evidence  which,  if  be- 
lieved, would  constitute  negligence,  if  the  inference  which 
might  be  drawn  from  it  was  the  proper  one  to  draw.  He 
said  that  one  of  the  men  at  the  lamp  said,  '^I  will  let  you 
have  light,*^  and  that  there  would  be  no  reason  or  sense  in 
the  observation  unless  the  men  were  seen  coming.  If  seen, 
they  were  close  to  the  lamp,  because  the  words  "  I  will  let 
you  have  light,^*  were  hardly  uttered  before  the  lamp  was  let 
swing  and  struck  plaintiff.  ' 

The  charge  fully  covers  the  objection  taken.  And  the 
negligence  found  by  the  jury  must  have  been  the  permitting 
of  the  lamp  to  swing  when  they  knew  the  men  carrying  the 
ladle  were  close  to  fiie  lamp.  That  being  the  effect  of  the 
finding,  defendants  are  clearly  liable. 

Plaintiff  was  severely  burned  and  suffered  great  pain 
day  and  night;  and  the  attendant  physician  said  there  was 
loss  of  power  in  the  injured  arm,  and  he  would  have  neu- 
ralgic pains  therein  for  a  long  time.  His  loss  in  wages  was 
$250,  and  the  physician^s  bill  was  $110,  so  that  it  cannot 
be  said  that  the  damages  are,  under  the  circumstances,  un« 
reasonable. 

Motion  dismissed  with  costs. 


April  6th,  1904. 
divisional  court. 

EAMES  V.  EAMES. 

Writ  of  Summons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action  —  Alimony  —  Support  of  Children  —  Creditor  — 
Fraudulent  Conveyance  —  Action  to  Set  aside — Parties — 
Grantor — Action  for  Alimony  in  another  Province — Stay 
of  Proceedings  on  Claim  for  Alimony  in  Ontario. 

Appeal  by  defendant  Eames  from  order  of  Falcon- 
bridge,  C.J.  (ante  377)  dismissing  appeal  from  order  of 
Master  in  Chambers  (ante  351)  dismissing  motion  by  appel- 
lant to  set  aside  order  for  issue  of  concurrent  writ  of  sum- 
mons for  service  on  appellant  out  of  the  jurisdiction  and  the 
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service  on  the  defendant,  the  action  being  for  alimony  (for 
which  another  action  was  pending  in  Manitoba)  and  to  re- 
cover moneys  expended  by  plaintiff  in  supporting  appellant's 
children^  and  to  set  aside  conveyances  as  fraudulent^  etc. 

S.  B.  Woods,  for  appellant. 

E.  S.  Cassels,  for  plaintiff. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.) 
varied  the  order  by  requiring  plaintiff  to  undertake  to  prose- 
cute promptly  the  action  for  alimony  in  Manitoba,  and  by 
staying  proceedings  in  this  axjtion  as  respects  alimony  until 
further  order.  In  other  respects  the  appeal  was  dismissed. 
Costs  in  cause  to  plaintiff. 


April  6th,  1904. 

DIVISIONAL  court. 

HALUDAY  V.  AEMSTRONG. 

Venue — Motion  to  Change — Convenience— Expense — Witnesses 
— Action  against  Assignee  for  Benefit  of  Creditors, 

Appeal  by  plaintiff  from  order  of  Meredith,  C.J.,  in 
Chambers,  affirming  order  of  Master  in  Chambers  (ante  285) 
changing  the  venue  from  Walkerton  to  London. 

The  action  was  by  the  holder  of  promissory  notes  to  estab- 
lish his  claim  thereon  against  the  estate  of  an  insolvent  part- 
nership in  the  hands  of  the  defendant  as  assignee,  under 
E.  S.  0.  1897  ch.  147,  for  the  benefit  of  creditors. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J.,  Iding- 
ton, J. 

E.  C.  Clute,  K.C.,  for  plaintiff. 
C.  A.  Moss,  for  defendant. 

Meredith,  J. — Unless  defendant  is  favoured  above  other 
litigants,  the  venue  cannot  rightly  be  changed ;  the  well  settled 
rule  in  this  Province  prevents  it;  there  is  no  such  proved 
preponderance  of  convenience  in  favour  of  the  change  as 
would  warrant  it;  indeed,  there  seems  to  me  to  be  no  real 
ground  for  saying  that  any  one  will  be  seriously  inconven- 
ienced whether  the  trial  will  be  had  at  Walkerton  or  Lon- 
don. And  why  should  there  be  any  class  adjudication  in 
favour  of  assignees  for  the  benefit  of  creditors?  Why  should 
a  creditor  be  put  by  the  Court  in  a  less  favourable  position 
as  a  litigant  when  his  debtor  becomes  insolvent  and  makes 
an  assignment?  I  mean,  of  course,  in  regard  to  such  an 
action  as  this,  in  which  he  is  put  to  the  proof  of  the  debt  in 
just  the  same  manner  substantially  as  if  the  debtor,  without 
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having  made  an  assignment,  had  repudiated  it.  I  am  quite 
unable  to  suggest  any  reason  for  such  special  favour  by  the 
Court,  nor  have  I  heard  any  suggested  in  argument,  and  no 
case  has  been  found  giving  any  sort  of  encouragement  to 
such  favour.  Indeed,  to  the  contrary,  it  might  be  said  that, 
as  it  is  part  of  an  assignee's  business  to  bring  and  defend 
actions,  and  as  the  estate,  not  he,  pays  the  costs,  less  favour 
should  be  shewn  to  him.  The  fact  that  other  creditors  are 
interested  in  defeating  plaintiff's  claim,  in  order  that  their 
dividends  may  be  increased,  can  hardly  be  a  good  reason  for 
putting  plaintiflp  at  an  extraordinary  disadvantage.  I  am 
firmly  of  opinion  that  all  litigants  should  be  upon  the  same 
footing  in  this  respect,  that  none  should  be  shewn  any 
favour,  none  put  at  any  special  disadvantage. 

The  appeal  should  be  allowed  and  the  order  discharged; 
costs  to  plaintiff  in  the  action. 

Idington,  J.,  firave  reasons  in  writing  for  the  same  con- 
clusion- 

Boyd,  C,  dissented,  on  the  ground  that  sees.  22  and  23 
of  the  Act  as  to  Assignments  by  Insolvents,  E.  S.  0.  1897  ch. 
147,  are  to  be  read  together,  and  indicate  that  the  proceed- 
ings by  way  of  action  to  obtain  a  declaration  or  establish- 
ment of  the  contested  claim,  should  be  prosecuted  in  the 
county  where  the  insolvency  has  arisen  and  the  assets,  etc., 
are  situate. 


Cartwright,  Master.  April  7th,  1904. 

chambers.    ' 

MAECUS  V.  MACDONALD. 

Venue — Residence  of  Parties — Change  of — Sheriff  a  Party — 
Affidavits — Solicitors — Costs. 

Motion  by  defendant  to  change  venue  from  Picton  to 
Napanee. 

C.  J.  Holman,  K.C.,  for  defendant. 

Grayson  Smith,  for  plaintiffs. 

The  Master  held  that,  although  the  cause  of  action 
arose  and  the  parties  resided  in  the  county  of  Prince  Ed- 
ward, the  venue  should  be  changed  to  Napanee,  one  of  the 
plaintiffs  being  the  sheriff  of  Prince  Edward. 

Brannen  v.  Jarvis,  8  P.  B.  322,  Anon.,  4  P.  E.  311,  re- 
ferred to. 

Order  made  as  asked.    Costs  in  the  cause. 
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Costs  fixed  at  $15,  as  the  afBdayits  were  uimecessarilj 
long  and  made  by  the  solicitors  notwithstanding  what  was 
said  in  Hood  v.  Cronkrite,  4  P.  B.  279,  and  Baker  v.  Weldon, 
2  0.  W.  B.  432. 


Brittox,  J.  April  7th,  1904. 

CHAMBERS. 

CASEIN  CO.  V.  HUXSLEY. 
Security  for  Costs — Increase  in  Amount — Discretion. 

Appeal  by  defendant  from  order  of  Master  in  Chambers 
dismissing  defendant's  application  (before  the  trial)  for 
increased  security  for  costs. 

J.  Bicknell,  K.C.,  for  defendant. 

Grayson  Smith,  for  plaintiffs. 

Britton,  J. — There  is  really  nothing  exceptional  in  this 
case,  and  there  is  no  reason  why  at  this  stage  the  plaintiffs 
should  be  compelled  to  put  up  additional  security  for  defen- 
dant's costs. 

I  think  the  discretion  of  the  Master  has  been  well  exer- 
cised in  refusing  the  motion.  The  Master's  decision  did  not 
wholly  turn  upon  the  fact  that  there  had  been  an  applica- 
tion to  postpone  the  trial.  That  was  a  factor — ^but  only  one, 
as  he  carefully  considered  the  whole  case.  Since  the  pay- 
ment in  of  $200  the  plaintiffs  have  voluntarily  paid  in  the 
further  sum  of  $50,  and  there  is  now  the  sum  of  $250  as 
security  for  the  defendant's  costs  if  he  succeeds.  The  plain- 
tiffs have  paid  the  costs  of  a  former  unsuccessful  interlocu- 
tory appeal.  If  the  possibility  of  the  costs  of  the  defence  ex- 
ceeding $250  is  to  be  sufficient  reason  by  itself  for  additional 
security,  then  in  every  contested  case  that  goes  to  trial,  any 
defendant  entitled  to  security  need  pay  no  attention  to  the 
prsBcipe  order — ^but  will  be  entitled  as  of  course  to  a  larger 
amount  than  $200.  Dealing  with  this  case  alone  and  as  fiie 
facts  have  been  presented,  the  appeal  must  be  dismissed. 
Costs  to  the  plaintiffs  in  any  event. 


Britton,  J.  April  7th,  1904. 

chambers. 

GAMBELL  v.  HEGOIE. 

Discovery  —  Examination  of  Defendant  —  Seduction  —  Dis- 
closure of  Evidence — Particulars. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
dismissing  plaintiff's  application  for  an  order  requiring  de- 
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fendant  to  attend  at  his  own  expense  for  re-examination  for 
discovery  and  to  answer  certain  questions. 

T.  J.  Blain^  Brampton,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

I 

Brixton,  J. — ^The  decision  of  the  Master  is  right,  and 
the  appeal  must  be  dismissed.  The  plaintiff  can  not  reason- 
ably hope  to  get  from  the  defendant,  upon  further  examina- 
tion for  discovery,  any  useful  information  in  reference  to  the 
issue  to  be  tried. 

The  defendant  has  made  a  strong  categorical  denial  of 
plaintiff^s  alleged  cause  of  action,  and  he  has  answered  in 
the  main  fully  and  frankly.  A  good  deal  of  what  he  was 
asked  about  is  entirely  irrelevant  and  immaterial.  The 
questions  point  to  what  may  or  may  not  be  corroborative  of 
a  statement  which  the  daughter  of  the  plaintiff  may  make 
in  the  witness  box  if  the  case  goes  to  trial*  By  these  ques- 
tions which  defendant  declines  to  answer,  the  plaintiff  de- 
sires to  find  out  how  far  on  collateral  matters  he  may  be 
able  to  support  the  witness  for  the  plaintiff  or  contradict 
the  defendant,  if  the  defendant  thinks  proper  at  the  trial 
to  give  evidence  on  his  own  behalf.  That  is  asking  the  de- 
fendant to  disclose  how  he  will  conduct  his  case  and  the 
evidence  he  proposes  to  adduce. 

Defendant  relies  upon  his  denial.  He  need  not  disclose 
upon  examination  for  discovery  what  evidence  he  will  offer 
in  corroboration  of  his  denial,  or  in  contradiction  of  the  wit- 
ness or  witnesses  for  the  plaintiff. 

It  is  evident  from  many  of  the  answers  given  that  the 
defendant  intends  to  hold  the  plaintiff  to  strict  proof  of  the 
precise  time  named  in  plaintiff's  particulars.  The  defen- 
dant is  entitled  to  every  protection  against  a  charge  that  may 
be  false — or  trumped  up— -but,  on  the  other  hand,  this  is  an 
action  by  the  father,  who  himself  knows  nothing  of  the  time 
or  place  when  or  where  any  thing  occurred,  if  anything  did 
occur,  between  his  daughter  and  the  defendant,  and  it  would 
be  a  travesty  on  justice,  if  the  defendant  is  really  guilty  of 
the  seduction  of  plaintiff's  daughter,  that  the  plaintifPs  ac- 
tion should  fail,  merely  by  reason  of  the  daughter  being 
mistaken  in  the  exact  day  and  date  when  sexual  intercourse 
took  place,  if  it  did  take  place.  If  the  plaintiff,  on  the  in- 
formation of  his  daughter,  or  for  any  reason,  has  given  a 
date  which  may  turn  out  to  be  incorrect,  he  should  be  allowed 
to  amend  his  particulars,  and  no  doubt  will  be  allowed  to  do 
so,  on  application,  if  necessary,  for  that  purpose.  An  amend- 
ment as  to  time,  under  the  special  circumstances  of  an  action 
01  this  kind,  and  by  alleging  "  about  a  certain  day,''  if  there  is 
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difficulty  as  to  the  precise  date,  cannot  prejudice  the  defen- 
dant. There  are  only  two  persons  who  know  the  real  truth. 
There  is  no  necessity  for  further  examination.  .  .  Both 
sides  are  aware  of  all  the  evidence  that  will  probably  be  ten- 
dered at  the  trial. 

Motion  dismissed.     Costs  in  the  cause. 


April  7th,  1904. 

divisional  court. 

HOME  LIFE  ASSOCIATION  OF  CANADA  v.  SPENCE. 

Mortgage — Covenant  for  Payment — St^sequent  Dealings  with 
Equity  of  Redemption — Merger — Accord  and  Satisfaction 
— Liab  ility — Reference. 

Appeal  by  defendant  from  judgment  of  Ferguson,  J., 
2  0.  W.  K.  974. 

S.  B.  Woods,  for  appellant. 

E.  E.  A.  DuVernet,  for  plaintiffs. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.) 
dismissed  the  appeal,  with  costs  to  plaintiffs,  to  be  added  to 
their  claim. 


April  7th,  1904. 

divisional  court. 

CHANDLER  v.  GIBSON. 

Improvements  —  Allowance  for  —  Mistake  —  Title  —  Use  and 
Occupation — Interest — Parties. 

Appeal  by  plaintiffs  from  order  of  Falconbridge,  C.J., 
2  0.  W.  R.  843,  on  appeals  from  report  of  local  Master  at 
Chatham. 

M.  Wilson,  K.C.,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendant  Scane. 

i 
The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.) 
dismissed  the  appeal  with  costs,  but  varied  the  order  and 
the  report  by  reducing  by  $200  the  amount  allowed  for  im- 
provements. 
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April  8th,  1904. 
divisional  court. 

DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Stay  of  Proceedings — Application  for — Release  of  Plaintiff's 
Claim — Payment  to  Plaintiff — Pleading — Fraud — Delay 
in  Applying, 

Appeal  by  plaintiflf  from  order  of  MacMahon,  J.,  ante 
356,  allowing  appeal  from  order  of  Master  in  Chambers, 
ante  320. 

A.  E.  Clnte,  for  plaintiff. 

G.  L.  Smith,  for  defendants. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.) 
allowed  the  appeal  and  restored  the  Master's  order.  Coste 
in  the  canse. 


April  8th,  1904. 

DIVISIONAL  court. 

DALTON  V.  WILLIAMS. 

Will — Construction — Effect  of  Codicil  —  Decrees  in  Former 
Suit — Annuities — Setting  apart  whole  Estate  to  Answer — 
Revocation  of  Legacies  —  Arrears  —  Interest — Reference — 
Costs, 

Appeal  by  defendant  Edith  J.  Williams  from  judgment 
of  Street,  J.,  2  0.  W.  E.  814. 

E.  C.  Clute,  K.C.,  for  appellant. 

D.  T.  Symons,  for  plaintiffs. 

A.  H.  Marsh,  K.C.,  and  H.  G.  Kingstone,  for  represen- 
tatives of  annuitants. 

H.  Cassels,  K.C.,  J.  Williams,  Belleville,  E.  S.  Cassels, 
W.  D.  Gwynne,  and  Shirley  Denison,  for  other  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J., 
Idington,  J.)  was  delivered  by 

Boyd,  C. — All  parties  are  bound  by  the  judgments  given 
upon  this  will  in  Wilson  v.  Dalton,  22  Gr.  160,  and  upon 
which  proceeded  the  first  judgment  of  Blake,  V.-C,  and  the 
judgment  on  further  directions  of  Eobertson,  J.  By  these 
it  is  held  that  the  annuities  can  be  paid  only  out  of  income ; 
and,  as  it  happened  that  the  income  was  not  suflScient  to  pay 
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the  annuities  and  arrears^  there  was  no  setting  apart  of  any 
fund  to  answer  the  annuities,  but  the  income  of  the  whole 
estate  was  drawn.  This  state  of  affairs  (not  contemplated 
by  the  testatrix)  was  necessarily  determined  upon  the  death 
of  the  last  surviving  annuitant,  when,  by  the  terms  of  the 
codicil  and  by  the  ruling  of  Blake,  V.-C,  the  corpus  must 
be  given  to  the  brothers  and  sisters  mentioned  in  the  codicil. 
That  is  one  new  fact  of  the  case,  and  its  effect  is  to  stop  all 
further  payment  of  income  to  meet  the  annuities  or  arrears 
of  annuities. 

Sufficient  capital  money  now  or  to  be  invested  at  five  per 
cent,  to  answer  payment  of  $800  a  year  is  to  be  set  apart  for 
the  brothers  and  sisters,  who  take  it  out  and  out,  and  income 
derived  from  that  corpus  subsequent  to  death  of  last  annuit- 
ant is  to  be  paid  or  accounted  for  to  the  brothers  and  sisters. 
The  balance  of  the  estate,  after  settling  the  arrears  of  annui- 
ties (if  any),  as  agreed  upon  by  the  parties,  is  to  be  applied 
to  satisfy  the  legacies  given  by  the  will.  Adjustment  and 
distribution  to  be  by  the  Master  if  parties  cannot  agree.  Costs 
out  of  estate. 


January  25th,  1904. 

C.A. 

TRAPLIN     V.     CANADIAlSr     WOOLLEN     MILLS 
(LIMITED). 

Master  and  Servant — Injury  to  Servant — Dilapidated  Coxfr 
dition  of  Elevator — Common  Law  Liability — Finding  of 
Jury. 

Appeal  by  defendants  from  judgment  of  MacMahon, 
J.,  2  0.  W.  k  380. 

G.  P.  Shepley,  K.C.,  and  J.  E.  Jones,  for  appellants. 
G.  H.  Watson,  K.C.,  and  H.  Guthrie,  K.C.,  for  plaintiff. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  Maclaren,  J  J.  a.)  dismissed  the  appeal  with  costs. 
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Cartwright,  Master.  April  11th,  1904. 

chambers. 

CAREW-GIBSOlSr  v.  MILLAR. 

Security  for  Costs — Several  Defendants — Solicitor  Defending 
hy  Partner — Right  to  Profit  Costs — Increased  Security — 
Measure  of — Costs  of  Examination  for  Discovery. 

Motion  by  defendant  Kilgour  for  security  for  costs,  and 
motion  by  defendant  Millar  for  increased  security  for  costs. 
Plaintiff  lived  in  British  Columbia.  Defendant  Millar  in 
March,  1903,  obtained  the  usual  prsecipe  order  for  security 
for  costs,  and  plaintiff  paid  $200  into  Court,  apparently 
intending  it  as  security  for  both  defendants. 

Britton  Osier,  for  defendant  Kilgour. 

W.  X.  Ferguson,  for  defendant  Millar. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master. — It  wav«*  agreed  that,  if  necessary,  an  order 
should  be  made  as  in  Syracuse  Smelting  Works  v.  Stevens, 
2  0.  L.  R.  141.  .  .  .  Mr.  Osler^s  motion  was  made  on 
his  own  affidavit  .  .  .  stating  that  the  costs  of  his  client 
at  present  "amount  to  $100  and  upwards,  apart  from  the 
fees,  etc..  in  connection  with  the  examination  for  discovery 
of  plaintiff  in  British  Columbia."  Mr.  Ferguson's  motion 
was  supported  by  an  affidavit  .  .  .  stating  that  defend- 
ant Millar^s  "taxable  party  and  party  fees  are  about  $117 
outside  of  the  examination  of  plaintiff  for  discovery.*'  Plain- 
tiff did  not  cross-examine  on  these  affidavits,  nor  file  any 
affidavit  in  opposition. 

Mr.  Blake  contended  that  no  further  security  should  be 
ordered     .     .     .     ;  that  Millar,  being  a  solicitor  and  repre- 
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sented  by  his  partners  in  this  action^  could  not  tax  anything 
more  than  disbursements  against  plaintiff.  But  the  very 
opposite  was  declared  to  be  the  law  .  .  .  :  London 
Scottish  Benefit  Society  v.  Chorley,  12  Q.  B.  D.  452,  13  Q. 
B.  D.  872.     ... 

These  motions  must,  therefore,  be  decided  on  the  basis  of 
there  being  two  defendants,  each  entitled  to  such  security  as 
is  proper  in  the  particular  case.  .  .  .  What  is  proper 
security?  (Reference  to  Standard  Trading  Co.  v.  Seybold, 
6  0.  L.  R.  8,  1  0.  W.  R.  724,  783;  S.  C,  6  0.  L.  R.  379, 
2  0.  W.  R.  878,  935)     .    .    . 

In  Burnside  v.  Eaton,  3  0.  W.  R.  77,  the  reason  for  the 
reduction  of  the  amount  of  security  .  .  .  -was  that  no 
security  should  be  ordered  in  respect  of  any  examinations  foi 
discovery. 

By  that  decision  I  am  well  content  to  be  bound,  and, 
having  regard  to  all  the  facts  of  this  case  and  the  decisions 
referred  to  (and  also  one  in  Casein  Co.  v.  Hunsley,.  ante 
412),  I  think  the  proper  order  to  make  is  that  plaintiff  do 
within  4  weeks  give  further  security  by  bond  in  $400  or  by 
payment  into  Court  of  $200.  In  this  way  each  defendant 
will  have  the  full  amount  of  security  to  which  he  is  prima 
facie  entitled,  and  which,  it^would  seem,  is  not  to  be  increased 
unless  *'the  defendants  shew  facts  disclosing  a  proper  case 
for  increased  security:''  Standard  Trading  Co.  v.  Seybold, 
5  0.  L.  R.  at  p.  10. 

The  costs  of  these  motions  will  be  in  the  cause. 


Britton,  J.  April  11th,  1904. 

CHAMBERS. 

Re  McMillan. 

Will — Construction — Bequest  of  Right  io  a  "Home" — Limi- 
tations. 

Application  by  William  McMillan  under  Rule  938  for  in- 
terpretation of  clause  in  will  of  W.  D.  McMillan,  and  for 
determination  of  the  right,  if  any,  of  the  applicant  under 
that  will. 

W.  Kingston,  K.C.,  for  applicant. 

R.  A.  Grant,  for  Alex.  McMillan,  one  of  the  executors. 

6.  P.  Deacon,  for  Donald  McMillan,  the  other  executor. 

Britton,  J. — ^W.  D.  McMillan,  who  died  on  18th  July, 
1902,  was  the  owner  in  his  lifetime  of  the  north  half  of  lot 
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6  in  the  9th  concession  of  Arthur.  He  made  his  will  on 
9th  January,  1902,  and  by  it  devised  his  farm  to  his  son 
Alexander,  subject  to  the  payment  by  Alexouder  of  certain 
legacies,  and  subject  to  the  following:  (a)  I  direct  that  my 
wife  Elizabeth  McMillan  shall  have  the  choice  of  two  rooms 
in  my  house  on  the  said  farm  property,  and  that  she  have  the 
use  and  occupation  thereof,  together  with  the  household 
furniture  and  effects,  during  the  term  of  her  natural  life, 
and  I  further  direct  that  my  said  son  Alexander  shall  supply 
my  said  wife  and  my  daughter  Sarah  Isabel  each  with  suit- 
able board  and  maintenance  as  long  as  they  choose  to  remain 
upon  the  said  farm  property  .  .  .  (b)  I  further  direct  that 
my -said  son  Alexander  shall  pay  to  my  said  wife  the  yearly 
sum  of  $50  during  the  term  of  her  natural  life,  (c)  I  leave 
my  son  William  in  the  care  of  my  said  wife  during  the  term 
of  her  natural  life,  and  I  direct  that  he  be  allowed  to  make 
his  home  in  my  said  house  during  the  life  of  my  said  wife, 
if  he  so  wishes. 

This  is  pretty  well  covered  by  authority.  Augustine  v. 
Schrier,  18  0.  E.  192,  is  in  point.  I  am  of  opinion  that 
William  is  entitled  to  reside  in  the  house  upon  the  farm 
mentioned  during  the  lifetime  of  his  mother. 

His  right  to  a  home  in  that  house  is  not  cut  off  by  the 
words  leaving  him  in  the  care  of  his  mother,  and  the  fact 
that  his  mother  may  have  accepted  something  else  from  Alex- 
ander in  lieu  of  residence  in  the  homestead  house. 

William  was  of  age  when  his  father  made  his  will,  and 
the  father  expressly  provided  for  board  and  maintenance  of 
his  widow  and  of  his  daughter  Sarah  Isabel,  and  did  not  so 
provide  for  William.  Por  these  reasons  I  am  of  opinion  that 
William  is  not  entitled  to  board  or  maintenance  from  his 
brother.  He  is  entitled  only  to  suitable  room  accommoda- 
tion, with  necessary  right  of  ingress,  egress,  and  regress,  and 
such  use  of  the  premises  as  is  reasonably  included  in  the 
word  ''  home,''  apart  from  board  or  clothing.  The  right  of 
William  to  such  room  as  will  give  him  a  home  in  the  house 
mentioned  is  a  personal  right,  and  the  exercise  and  enjoy- 
ment of  that  right  must  be  such  as  not  to  interfere  with  the 
rights  of  Alexander  or  his  grantee  or  lessee  to  the  full  use 
and  occupation  of  the  remainder  of  the  premises.     .     .     . 

[Judge  V.  Splann,  22  0.  R.  409,  Cameron  v.  Adams.  25 
0.  R.  229,  and  Mannox  v.  Greener,  L.  R.  14  Eq.  456,  re- 
ferred to.] 

Costs  of  William  McMillan  to  be  paid  out  of  the  estate. 
The  practical  result  of  this  is,  that  these  are  to  be  paid  by 
Alexander,    and,  as   it   was   hardly  necessary  that  Donald 
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should  have  employed  counsel  (although,  no  doubt,  in  doing 
so  he  acted  in  good  faith),  I  will  fix  Ms  costs  at  $7.50. 


Britton,  J.  April  11th,  1904. 

CHAMBERS. 

SMALL  V.  SHEA'S  YONGE  STREET  THEATRE  CO. 

Discavery — Examination  of  Officer  of  Defendant  Company — 
Re-examinaiian. 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers directing  John  Kreitner,  an  oflScer  of  defendants,  to 
attend  at  his  own  expense  and  submit  to  be  re-examined  for 
discovery. 

W.  N.  Ferguson,  for  appellants. 

C.  A.  Moss,  for  plaintiff. 

Britton,  J. — Mr.  Kreitner  was  the  executive  head,  the 
treasurer,  and  chief  executive  officer  of  defendant  company. 
His  examination  for  discovery  was  deemed  by  plaintiif  to  be 
of  great  importance,  and  was  so  in  fact.  The  examination 
at  great  length  took  place  on  6th  February  at  Toronto,  and 
was  conducted  with  care;  667  questions  were  put  and  an- 
swered. At  the  close  of  this  examination  counsel  for  plain- 
tiff stated :  "  There  are  two  or  three  things  I  will  have  to  get 
Mr.  Kreitner  to  find  out  about.^^  Mr,  Millar,  counsel  for 
defendants,  made  no  objection  to  this,  and  did  not  suggest, 
much  less  insist  upon,  finally  closing  the  examination,  but 
in  reply  said :  '^  Anything  you  don't  know,  I  will  find  out 
about,  if  you  give  me  a  list  of  what  you  wanf  The  ex- 
aminer then  stated,  as  is  certified  in  the  papers  before  me, 
^'  Examination  of  Mr.  Kreitner  adjourned  sine  die."  On 
11th  February,  immediately  after  the  receipt  of  the  copy  of 
Mr.  Kreitner's  examination,  Mr.  Moss  wrote  to  Mr.  Millar: 

"  The  additional  information  I  want  is  as  follows : — 

"  (1)  Question  63.  I  want  Mr.  O'Brien  and  Mr.  Shea's 
eersion  of  what  took  place  at  their  first  interview  with  Small. 
This  information  should  be  given  with  circumspection. 

"  (2)  Question  343.  (Not  material  now,  as  abandoned 
on  argument.) 

"  (3)  Question  371.  What  is  shewn  by  defendants'  books 
with  regard  to  the  numbers  of  acts  engaged  by  your  clients 
for  the  week  following  the  three  first  weeks,  intending  to  send 
them  on  Small's  Ontario  circuit?  And  what  was  the  latest 
date  for  which  any  one  was  engaged  to  go  over  that  circuit? 
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**  (4)  Questions  394  'to  396.  What  arrangements  were 
made  between  Shea  and  O^Brien  and  Small  in  regard  to  the 
postponement  of  the  commencement  of  the  agreement,  so  that 
the  first  troupe  played  in  Small's  house  in  the  week  com- 
mencing 3(>th  September? 

"  Please  have  this  information  obtained  as  soon  as  pos- 
sible, and  if  a  further  examination  of  Mr.  Kreitner  can  be 
avoided,  I  will  not  press  if 

There  was  no  reply  to  that  letter  until  8th  March,  when 
Messrs.  Millar  and  Ferguson  wrote :  "  We  have  a  letter  from 
Mr.  Kreitner.  He  did  not  guarantee  the  Corbett  show  any- 
thing. It  was  on  a  percentage  basis.  He  ma^e  no  arrange- 
ment for  the  delay  in  commencement  of  the  shows  with 
Small.  The  houses  were  not  ready,  and  they  could  not  com- 
mence. He  did  not  have  any  shows  booked  ahead  for  the 
Small  circuit.  There  were  individual  acts  that  he  had  con- 
tracted for,  with  the  right  of  cancellation." 

This  letter  gives  no  such  reasonably  sufficient  information 
as  is  sought  by  questions  371  and  394-396.  The  plaintiff's 
solicitor  says  he  has  applied  to  the  defendants'  solicitor  for 
the  information  asked  for  in  the  letter  of  11th  February, 
and  that  information  has  not  been  furnished.  I  think  plain- 
tiff is  entitled  to  it,  and  to  the  re-examination  of  Mr.  Kreit- 
ner for  the  purpose  of  getting  it,  if  he  can.  If  question  63 
was  alone  to  be  considered,  or  if  plaintiff  was  asking  for 
further  examination  on  points  that  might  be  considered 
afterthoughts,  it  would  not  be  permitted  after  such  an  ex- 
haustive examination  as  was  had.  Plaintiff  is  entitled  to 
discovery  from  Mr.  Kreitner  on  the  lines  Indicated  by  the 
other  questions,  and  the  examination  not  having  been  closed, 
in  part  at  least,  because  Mr.  Kreitner  had  not  prepared  him- 
self as  fully  as  he  should  for  that  examination,  I  think  the 
order  made  by  the  Master  should  stand. 

Motion  dismissed.  Costs  in  cause  to  plaintiff  in  any 
event. 


Britton,  J.  April  11th,  1904. 

CHAMBERS. 

AGAB  V.  ESCOTT. 

Parties — Joinder  of  Pladntiifs — Several  Rights  of  Action  Aris- 
ing out  of  same  Transaction — Pleading — Defamation — 
Jurisdiction  of  Local  Judge  to  Strike  out  Pleading — Ap- 
peal. 

Appeal  by  defendant  from  order  of  local  Judge  at  London 
dismissing  on  application  by  defendant  to  strike  out  the  name 
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of  one  of  the  plaintifls  and  to  require  plaintiffs  to  elect  which, 
one  of  them  should  proceed  with  the  action,  etc.^  and  to 
strike  out  paragraph  4  of  the  statement  of  claim. 

C.  A.  Moss,  for  defendant. 

W.  E.  Middleton.  for  plaintiffs. 

Brixton,  J. — ^The  appeal  must  fail.  The  plaintiffs' 
rights  to  relief,  if  any  right  exists,  are  in  respect  of,  or  arise 
out  of,  the  same  transaction  or  occurrence  or  series  of  trans- 
actions or  occurrences.  The  rights  of  action  are  several; 
there  is  not,  in  my  opinion,  any  joint  cause  of  action.  Bule 
185  is  very  wide.  The  cases  cited  in  Holmested  and  Langton, 
pp.  306,  307,  warrant  the  joining  of  the  plaintiffs.  There 
is  nothing  before  me  to  shew  that  tiie  joinder  may  in  any  way 
embarrass  the  defendant  or  delay  the  trial  of  the  action. 

As  to  paragraph  4  of  the  statement  of  claim,  what  is  al- 
leged is  not  actionable.  Florence  M.  Young  cannot  com- 
plain, as  the  publication  is  to  her  alone.  Agar  cannot  com- 
plain, as  the  publication  is  only  to  his  co-plaintiff  of  some- 
thing in  reference  to  him  and  his  co-plaintiff,  which,  if  not 
true,  could  not  possibly  rujure  Agar  in  the  estimation  of  his 
eo-i)laintiff. 

Could  the  local  Judge  have  struck  this  claim  out?  Ap- 
parently not. 

The  local  Judge  had  in  this  case  the  same  jurisdiction  as 
the  Master  in  Chambers:  Eules  45,  47. 

Striking  out  pleadings  is  for  the  Court  or  a  Judge: 
see  Bule  298. 

If  the  local  Judge  had  no  jurisdiction  to  strike  out  para- 
graph 4,  1  should  not  do  so  on  an  appeal:  see  Knapp  v.  Car- 
ley,  3  0.  W.  E.  187. 

If  the  defendant  thinks  proper,  he  con  make  special  ap- 
plication, but  nothing  would  be  gained  by  this,  as  the  whole 
matter  .  .  .  can  well  be  dealt  with  by  the  trial  Judge. 
As  to  paragraphs  5  and  6,  the  male  plaintiff  cannot  recover 
unless  he  alleges  and  proves  special  damages ;  and  tiie  female 
plaintiff,  to  be  entitled  to  recover  for  any  such  defamatory 
words,  must  allege  in  her  statement  of  claim  that  the  action 
is  brought  by  her  under  the  provisions  of  R.  S.  0.  ch.  68,  sec. 
5,  sub-sec.  2.  Plaintiffs  may  amend,  if  they  think  proper. 
This  order  without  prejudice  to  any  further  application  by 
defendant  in  regard  to  the  pleadings,  if  deemed  necessary. 

Costs  in  the  cause. 
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Maclennan,  J.A.  April  11th,  1904. 

chambers. 

EVANS  V.  TOWN  OF  HUNTSVILLE. 

Money  in  Court — Security  for  Costs  of  Appeal — Surplus  after 
Satisfaction  of  Costs — Right  of  Execution  Creator  of 
Party  Paying  in — Right  of  Solicitor  for  Party — Agree- 
ment. 

This  action  was  dismissed  with  costs,  and  plaintiff  ap- 
pealed to  the  Court  of  Appeal,  having  deposited  $200  in 
Court  as  security  for  costs.  His  appeal  was  also  dismissed 
(ante  108)  with  costs,  which  were  taxed  at  $109.69.  The 
costs  of  the  action  had  previously  been  taxed  at  $242.29,  and 
execution  therefor  had  been  placed  ili  the  hands  of  the  sheriff. 
Both  sums  were  still  unpaid. 

On  26th  February,  1904,  after  the  appeal  was  dismissed, 
and  while  execution  was  in  the  hands  of  the  sheriff,  the  de- 
fendants obtained  a  stop  order  against  the  deposit  of  $200, 
and  they  now  moved  for  payment  out  to  them  of  the  deposit 
in  satisfaction  of  the  costs  of  the  appeal,  and  pro  tanto  of 
the  costs  of  the  action. 

The  motion,  was  heard  by  Maclennan,  J. A.,  sitting  for 
a  High  Court  Judge. 

C.  E.  Hewson,  K.C.,  for  defendants. 

J.  E.  Jones,  for  plaintiff. 

Maclennan,  J.A. — The  motion  is  founded  upon  Eule 
82  (1897),  which  enables  any  person  having  a  jui^ment  or 
execution  against  another  at  whose  credit  money  is  standing 
in  Court,  to  apply  for  a  stop  order. 

Prima  facie  the  deposit  is  the  plaintiff's  money  and  liable 
to  attachment  under  the  above  Rule  to  satisfy  defendants' 
execution  after  payment  thereout  of  the  costs  of  the  appeal. 

The  plaintiffs  solicitors  assert  that  the  surplus  above  the 
costs  of  the  appeal  belongs  to  them,  because  they  say  that 
when  plaintiff  placed  the  money  in  their  hands  to  be  de- 
posited as  security,  it  was  agreed  between  them  that  aiiy  sur- 
plus should  belong  to  them,  to  be  applied  upon  their  costs, 
and  before  the  motion  was  made  they  offered  to  pay  the  costs 
of  the  appeal  in  case  they  were  allowed  to  receive  the  deposit. 
This  offer  on  these  terms  was  refused. 

The  money  being  prima  facie  the  money  of  the  plaintiff, 
the  defendants  are  entitled  to  succeed  in  their  motion  unless 
the  plaintiff's  solicitors  make  out  clearly  the  alleged  agree- 
ment vrith  their  client. 
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The  only  evidence  of  the  agreement  is  that  of  the  plain- 
tiff, consisting  of  an  affidavit  and  his  cross-examination 
thereon. 

On  reading  these,  I  find  them  unsatisfactory  and  insuffi- 
cient to  prove  the  alleged  agreement  He  aays  the  money 
was  pai4  hy  him  to  and  the  arrangement  made  with  two  mem- 
bers of  his  solicitors^  firm,  and  that  he  obtained  a  receipt. 
These  members  of  the  firm  do  not  testify,  nor  do  they  pro- 
duce or  prove  what,  if  any,  entries  of  the  payment  were  made 
at  the  time  of  payment,  iadiqating  its  character.  There  was 
some  correspondence  also,  but  neither  that  nor  the  receipt  is 
produced,  tie  plaintiff  saying  that  it  is  either  loet  or  de- 
stroyed. 

I  think  the  claim  of  Mie  solicitors  is  not  made  out,  and 
that  the  order  should  go,  with  costs. 


Maclennan;  J.A.  April  11th,  1904. 

.  chambers. 

Re  ASHENDEN. 

Will  —  Construction  —  Legacies  —  Abatement  —  Priorities  — 
Annuity— '' EffecU." 

Motion  by  executors  under  Rule  938  for  ou  order  declar- 
ing the  construction  of  the  will  and  codicil  of  Sarah  Ashen- 
den,  deceased. 

By  the  will,  dated  1st  February,  1902,  the  testatrix  (1) 
vested  her  whole  estate  in  her  executors;  (2)  gave  to  Mrs. 
Charles  Wilson  her  house  and  $500;  (3)  to  C.  A.  Wilson 
some  vacant  land;  (4)  to  W.  Wilson  some  vacant  land  and 
$500;  (5)  to  Isabella  Clark  her  household  furniture,  except 
what  was  specially  given  to  others,  also  a  gold  watch  and 
chain  and  $1,000;  (6)  to  Bessie  Clark  $200;  (7)  to  Sarah 
Stacey  $1,000;  (8)  to  Mrs.  Q-ould  a  stove  and  sewing  mar 
chine;  (9)  to  her  husband  $500;  (10)  to  Mrs.  Cotter  $100; 
(U)  to  F.  Cashion  $300;  (12)  to  St.  Matthew's  Church 
$100;  (13)  to  Mrs.  Guest  $300;  (14)  to  Mrs.  Fullerton 
$300;  (15)  to  E.  McCreary  $500;  (16)  the  residue  of  real 
and  personal  property  equally  to  Mrs.  Charles  Wilson  and 
Isabella  Clark. 

By  the  codicil,  dated  23rd  November,  1902,  she  (1)  gave 
her  husband,  in  addition  to  the  $500,  an  annuity  of  $300  for 
life,  and  directed  that  there  should  be  set  apart  out  of  her 
estate  a  sufficient  sum  to  yield  the  $300,  and,  if  necessary, 
that  payment  of  the  legacies  given  by  the  will  should  be  post- 
poned until  after  the  husband's  death;   (2)   she  gave  Mrs. 
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Hudson  $1,000  and  bedding  and  personal  clothing  and  effects 
and  wardrobe,  in  consideration  of  attending  testatrix  and 
remaining  with  her  until  her  death;  (3)  directed  her  ex- 
ecutors to  pay  the  legacies  in  the  codicil  in  full  and  witiiout 
diminution;  (4)  directed  that  if  any  legacies  or  bequests 
should  abate,  Isabella  Clark's  should  abate  first,  so  that  all 
but  hers  be  paid  in  full,  including  annuity  to  husband. 

The  estate  consisted  of  the  three  parcels  of  land  derised, 
$7,018  in  bank,  a  brooch  valued  at  $20,  and  tbie  furniture 
and  other  articles  mentioned  in  the  will. 

The  motion  was  heard  by  Maclennan,  J.A.,  sitting  for 
a  Judge  of  the  High  Court. 

G.  L.  Smith,  for  executors. 

B.  B.  Henderson,  for  the  husband. 

Shirley  Denison,  for  Mrs.  Hudson. 

B.  A.  L.  Defries,  for  devisees  under  will. 

B.  H.  Greer,  for  legatees. 

Maclennan,  J.A. — ^I  am  of  opinion  that  the  specific 
devises  and  bequests  are  not  affected  by  the  codicil,  assuming, 
as  I  do,  that  the  money  part  of  the  estate  is  sufficient  to  pro- 
vide the  annuity  for  the  husband.  It  follows  that  they  be- 
came absolute  at  the  death. 

These  specific  devises  and  bequests  are:  the  three  parcels 
of  land,  the  household  furniture  with  the  exception  'men- 
tioned, the  gold  watch  and  chain,  the  stove  and  sewing  ma- 
chine, and  tile  bedding  and  personal  clothing  and  wardrobe. 

I  think  the  jewellery  does  not  pass  under  the  word 
*'  effects  "  to  Mrs.  Hudson,  but  is  available  for  the  same  pur- 
poses as  the  cash. 

The  remainder  of  the  estate  other  than  what*  is  specific- 
ally disposed  of  as  above  is  available,  after  payment  of  debts, 
funeral  and  testamentary  expenses,  for  investment  to  pro- 
duce the  life  annuity  for  the  husband.  Should  there  be  any 
surplus,  it  may  be  applied  pro  tanto  in  payment  of  the  lega- 
cies given  by  the  codicil  proportionally,  i.e.,  the  husband's 
$500  and  the  $1,000  to  Mrs.  Hudson. 

I  do  not  think  Mrs.  Hudson^s  legacy  is  entitled  to  priority 
over  that  of  the  husband. 

As  to  any  deficiency  of  these  two  legacies,  they  must  be 
postponed  till  the  death  of  the  husband.  The  result  may  be 
that  the  husband  may  not  receive  the  legacy,  or  only  part  of 
it.  in  his  lifetime ;  but,  being  a  vested  legacy,  it  becomes  his 


4^6 

property  at  once^  bearing  interest  from  the  expiration  of  a 
year. 

The  executors  are  expressly  required  to  postpone  the 
l^acies  mentioned  in  the  will,  if  necessary  to  provide  the 
fund  to  produce  the  annuity,  and  I  think  the  same  thing  is 
directed  by  implication,  with  respect  to  the  two  legacies  given 
by  the  codicil. 

I  think  the  two  legacies  given  by  the  codicil  have  priority 
over  those  given  by  the  will  other  than  the  specific,  inasmuch 
as  the  former  are  directed  by  the  codicil  to  be  paid  in  full 
and  without  diminution,  which,  I  think,  means,  without 
abatement.  At  the  death  of  the  husband,  and  after  payment 
in  full  of.  the  husband^s  legacy  of  $600,  and  of  Mrs.  Hud- 
son's legacy  of  $1,000,  the  residue  of  the  perscmal  estate  will 
be  paid,  with  interest  from  one  year,  pro  rata  to  the  legatees 
in  the  will  other  than  Isabella  Clark,  whose  legacy  must  be 
postponed  until  all  the  others  have  been  paid. 

Costs  out  of  the  estate  to  all  parties. 


April  13th,  1904. 
divisional  court, 

EMEESON   V.   MELANCTHON    SCHOOL   TRUSTEES. 

Public  Schools — Duty  of  Trustees — Action  by  Teacher — In- 
jury to  Health — Neglect  to  Employ  Caretaker — Waiver — 
Evidence — Cause  of  Illness — Costs, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  ante 
12,  dismissing  the  action  without  costs. 

W.  E.  Raney,  for  plaintiff. 

W.  H.  Wright,  Owen  Sound,  for  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  dismissed  the  appeal  without  costs. 


Osler.  J.A.  April  13th,  1904. 

C.A. chambers. 

WALLACE  V.  BATH. 

Appeal — Court  of  Appeal — Notice  of  Appeal — Time — Judg- 
ment  Complained  of — Delivery — Entry — Allowance  of  Se- 
curity on  Appeal, 

Motion  by  plaintiffs  to  quash  appeal  of  defendants  the 
Playfair-Preston  Co.  from  the  Judgment  of  the  local  Master 
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at  Barrie  in  a  mechanics'  lien  action^  on  the  groimd  of  irregu- 
larity, in  that  the  notice  of  intention  to  appeal  was  not  filed 
and  served  within  one  month  after  the  date  of  the  judgment 
complained  of,  as  required  hy  Rule  799  (1)  ;  and  motion  by 
defendants  the  Playfair-Preston  Co.  for  the  allowance  of  thq 
bond  proposed  as  security  on  the  appeal^  and  also,  if  neces- 
sary, to  extend  the  time  for  giving  notice. 

The  Master,  having  heard  the  evidence  and  arguments 
at  the  trial,  reserved  judgment.  On  24th  February,  1904, 
he  signed  a  memorandum  stating  that  he  had  arrived  at  cer- 
tain conclusions,  which  he  set  forth,  and  closing  as  follows : 
"  In  accordance  with  the  above  findings  I  find  that  plaintiffs 
are  entitled  to  recover  from  defendants  the  amount  of  their 
claim,  $286.60."  No  disposition  was  made  of  the  costs  of 
the  action.  A  copy  of  this  memorandum  was  mailed  by  the 
Master  to  the  solicitors  of  each  of  the  parties  and  received 
by  them  on  26th  February,  1904.  Judgment  in  the  action, 
dated  24th  February,  was  signed  on  12th  March,  1904,  in 
accordance  with  the  statutory  form,  following  the  findings 
in  the  memorandum,  but  containing  also  an  express  adjudi- 
cation of  and  taxation  of  costs  in  favour  of  plaintiffs  against 
the  appealing  defendants.  Notice  of  intention  to  appeal  was 
duly  given  on  29th  March.  It  was  not  said  that  the  Master's 
decision  or  finding  was  sent  to  the  parties  by  mail  in  pur- 
suance of  an  arrangement  which  had  been  made  to  that  effect. 

R.  McKay,  for  plaintiffs. 

F.  E.  Hodgins,  K.C.,  for  defendant  company. 

OsLER,  J.A.,  held  that  the  month  within  which  by  Rule 
799  (1)  notice  of  appeal  is  to  be  given,  ran  in  this  case,  under 
the  circumstances,  from  the  signing  of  the  judgment  on  12th 
March,  and  not  from  24th  February  or  26th  February.  The 
findings  and  decision  did  not  represent  the  judgment  as 
signed  and  entered,  as  it  was  by  the  latter  alone  that  any 
order  or  judgment  had  been  pronounced  or  awarded  as  to  the 
costs.  The  case  stood  as  if  the  question  of  costs  had  been 
reserved,  and  the  judgment  was  incomplete  until  they  had 
been  awarded.  The  date  of  signing  the  judgment  was,  there- 
fore, the  only  date  which  could  be  looked  to.  Harty  v.  Sulli- 
van, 13  S.  C.  R.  431,  and  Walmsley  v.  Griffith,  ib.  434,  re- 
ferred to. 

It  was  doubtful,  moreover,  whether  a  decision  given  as 
this  was  could  be  said  to  be  given  in  such  a  way  as  to  set 
running  the  time  for  appealing  from  it  under  the  Rule,  at 
all  events  in  the  absence  of  an  express  arrangement  with  the 
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parties  that  it  Bhould  be  so  given.     See  Robertson  v.  Wigle, 
16  S.  C.  B.  214. 

Motion  to  quash  dismissed  with  costs  to  defendant  com- 
pany in  any  event.  Order  made  allowing  secnrii^.  Costs 
in  the  appeal. 

Cartwright,  Master.  April  14th,  1904. 

chambers. 

McEVOY  V.  WBIGHT. 

Parties — Joinder  of  Defendants — Slander — Several  Causes  of 

Action, 

Motion  by  defendant  Gamey  for  an  order  requiring  plain- 
tiff to  elect  against  which  of  the  defendants  he  would  pro- 
ceed in  this  action,  which  was  for  slander;  the  plaintiff  claim- 
ing from  each  of  the  defendants  $10,000  damages. 

I.  F.  Hellmnth,  K.C.,  for  defendant  Gamey. 

E.  W.  J.  Owens,  for  defendant  Wright. 

W.  E.  Middleton,  for  plaintiff. 

The  Master  held  that  in  an  action  of  tort  there  can  be 
only  one  defendant  unless  defendants  are  sued  as  joint  tort- 
feasors. Sadler  v.  Great  Western  R.  W.  Co.,  [1896]  A.  C. 
460,  followed.  Desilla  v.  Schunk,  W.  N.  1880,  p.  96,  ob- 
served on.  Smurthwaite  v.  Hannay,  [1893]  2  Q.  B.  412, 
Odgers  on  Label,  3rd  ed,,  p.  442,  Hinds  v.  Town  of  Barrie, 
6  0.  L.  R.  656,  2  0.  W.  R.  995,  Langley  v.  Law  Society  of 
Upper  Canada,  3  0.  L.  R.  245,  and  Andrews  v.  Forsythe,  3 
0.  W.  R.  307,  referred  to. 

Order  made  requiring  plaintiff  within  two  weeks  to  dis- 
continue the  action  against  one  or  other  of  defendants,  and 
to  make  all  necessary  amendments,  and  staying  proceedings 
in  the  meantime.     Costs  to  defendants  in  any  event. 


Cartv^right,  Master.  April  14th,  1904. 

Street,  J.  April  15th,  1904. 

chambers. 

LONG  V.  LONG. 

Pleading — Close  of  Pleadings — Joinder  of  Issue — Notice  of 
Trial — Several  Defendants — Postponement  of  Trial. 

Motion  by  defendant  Maria  L.  Long  to  set  aside  joinder 
of  issue  and  notice  for  18th  April  instant,  or  in  the  alterna- 
tive to  postpone  the  trial. 
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L.  V.  McBrady,  K.C.,  for  motion. 

James  Rntledge,  Whitby,  for  plaintiffs,  the  executors. 

F.  W.  Harcourt,  for  infant  defendants. 

C.  J.  Holman,  K.C.,  for  defendant  Scott. 

W.  H.  Blake,  K.C.,  for  the  other  defendants. 

The  Master. — The  action  is  brought  to  establish  a  will. 
The  applicant,  the  widow  of  the  testator,  opposes  it  on  the 
usual  grounds  of  undue  influence  and  want  of  testamentary 
capacity.  On  8th  March  an  order  was  made  on  her  appli- 
cation by  Meredith.  C.J.,  removing  the  action  into  the  High 
Court.  This  order  directed  that  the  other  defendants  should 
be  added  by  an  amendment  of  the  statement  of  claim,  and 
that  defendants  should  deliver  their  statements  of  defence 
within  8  days  after  the  service  of  the  amended  statement  of 
claim. 

It  further  ordered  plaintiffs  and  defendants  to  expedite 
all  matters  and  proceedings  in  the  cause  so  that  the  same 
might  be  tried  and  disposed  of,  if  possible,  at  the  assizes  to 
be  holden  at  Whitby  on  18th  April,  1904.  This  order,  for 
some  unexplained  reason,  was  not  issued  until  18th  March. 

From  the  certificate  of  the  local  registrar  at  Whitby  it 
appears  that  plaintiffs  amended  the  statement  of  claim  on 
22nd  March ;  that  on  31st  March  Mr.  Blake^s  clients  filed  their 
statement  of  defence;  that  on  5th  April  the  moving  defen- 
dant filed  her  statement  of  defence;  that  on  the  same  day 
the  plaintiffs  filed  a  jonder  of  issue;  and  that  on  6th  April 
the  remaining  statements  of  defence  were  filed.  On  5th  April 
plaintiffs  served  notice  of  trial  on  Mrs.  Long^s  solicitors,  and 
on  11th  April  her  solicitors  served  all  the  other  parties  with 
notice  of  present  motion.  They  all  appeared  on  the  argu- 
ment on  13th  instant,  and  opposed  it.  It  was  argued  in 
support  of  the  motion  that  the  joinder  of  issue  and  notice  of 
trial  were  irregular  because  the  pleadings  were  not  closed  on 
6th  April. 

The  other  parties  contended  that  this  was  no  concern  of 
the  moving  defendant,  and  that  there  was  not  any  irregularity 
in  what  had  been  done. 

With  this,  however,  I  cannot  agree  so  far  as  the  notice  of 
trial  is  concerned.  I  think  ^^the  pleadings''  in  Rule  530 
must  mean  all  the  pleadings;  and  that  the  language  of  Rule 
262  only  prevents  any  further  pleading  by  a  party  with  whom 
his  adversary  has  joined  issue.  To  have  made  the  notice  of 
trial  regular  the  pleadings  should  have  been  noted  as  closed 
against  the  other  defendants,  as  they  were  clearly  in  default 
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under  the  order  of  8th  March.  At  the  same  time  I  concede 
that  the  objection  in  the  present  case  is  the  most  technical 
of  technicalities,  and  I  am  not  sorry  to  be  able  to  overrule  it, 
on  the  authority  of  Whitney  v.  Stark,  13  P.  E.  129.  In  that 
case  Mr.  Justice  Street  held  that  a  similar  irregularity  had 
been  waived  by  delay  in  moving  against  the  notice  of  trial, 
inasmuch  as,  if  the  defendant  had  moved  promptly,  the 
plaintiff  coidd  have  served  a  new  notice  after  the  close  of  the 
pleadings  in  good  time  for  the  assizes. 

This  exactly  fits  the  present  case,  as  a  notice  of  trial  served 
even  on  8th  instant  would  have  been  in  time  for  the  assizes 
on  18th  instant.     .     .     . 

Then  as  to  the  motion  to  postpone  the  trial. 

I  do  not  think  I  can  accede  to  this,  in  view  of  the  order 
of  8th  March  and  the  facts  of  the  case.  The  issue  is  simple, 
and  was  well  defined  when  the  order  referred  to  was  pro- 
nounced. 

The  defendant  Mrs.  Long  presumably  had  the  carriage 
of  that  order,  and  no  one  else  is  responsible  for  the  unex- 
plained delay  in  issuing  it.  Nor  is  any  explanation  offered 
of  the  delay  in  putting  in  lier  statement  of  defence.  Her  con- 
duct seems,  if  not  in  direct  disobedience  to,  certainly  a  grudg- 
ing and  scant  compliance  with,  the  provision  of  the  order  in 
that  particular.  There  was  no  reason,  so  far.  as  I  can  see, 
why  the  usual  and  almost  formal  statement  of  defence  was 
not  filed  at  least  ten  days  or  even  a  fortnight  earlier.  The 
statement  of  claim  was  served  on  her  solicitors  (as  they  have 
noted  in  the  copy  before  me)  at  10.40  a.m.  on  24th  March. 
But  it  was  not  until  6th  April  that  her  statement  of  defence 
was  filed.  Every  conceivable  advantage  was  taken  of  the 
peculiar  fact  that  1st  April,  which  was  the  8th  day  after  24th 
March,  was  Good  Friday,  and  a  dies  non.  This  made  Satr- 
urday  the  2nd  the  last  day.  But  then  came  Sunday,  then 
Easter  Monday,  another  dies  non,  and  so  5th  April,  the  12th 
da}'  after  service  of  statement  of  claim,  was  strictly  time 
enough  to  file  the  statement  of  defence. 

This  delay,  coupled  with  the  subsequent  delay  in  moving, 
lays  the  defendant  open  to  the  suspicion  of  having  deliberately 
intended,  if  possible,  not  to  go  to  trial  at  Whitby  on  the  18th 
instant,  in  spite  of  the  order  made  on  her  own  application  on 
8th  March.  Nothing  was  filed  in  support  of  the  motion 
except  Mr.  O'Connor's  affidavit.  He  does  not  give  any 
reason,  in  my  judgment,  that  would  allow  me  to  relieve  the 
defendant  (who  is  the  virtual  plaintiff)  from  the  terms  of 
the  order  of  the  Chief  Justice.  All  the  other  parties  are 
willing  to  give  every  possible  facility  for  discovery,  if  any 
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is  really  required.  Their  one  desire  is  a  speedy  trial  in  the 
interests  of  all  who  may  be  ultimately  found  entitled  to  the 
very  considerable  estate  of  the  testator. 

The  motion^  in  my  opinion^  fails  on  all  grounds^  and  must 
be  dismissed,  with  costs  in  any  event  to  the  other  parties. 

The  defendant  Maria  L.  Long  appealed  from  this  order, 
and,  by  special  leave,  her  appeal  was  heard  by  Street,  J., 
on  16th  April. 

L.  V.  McBrady,  K.C.,  for  appellant. 

W.  H.  Blake,  K.C.,  for  plaintiflfs  and  some  of  the  defen- 
dants. 

F.  W.  Harcourt,  for  infant  defendants- 

A.  G.  Slaght,  for  defendant  Scott. 

Street,  J.,  allowed  the  appeal  with  costs,  and  set  aside 
the  notice  of  trial,  being  of  opinion  that  the  Master  was  right 
in  holding  that  the  notice  of  trial  was  irregular,  but  wrong 
in  holding  that  the  irregularity  had  been  waived.  The  ap- 
pellant was  entitled  to  take  advantage  of  the  irregularity, 
although  it  was  not  an  irregularity  as  against  her,  but  as 
against  her  co-defendants.  A  notice  of  trial  is  irregular 
unless  the  pleadings  are  closed  as  against  all  defendants. 
The  appellant  had  moved  with  reasonable  promptness  and 
could  not  be  regarded  as  having  waived  the  irregularity  by 
delay  on  her  part.  The  learned  Judge  was  also  of  opinion 
that,  whether  the  notice  of  trial  was  irregular  or  not,  the  trial 
should  be  postponed. 


Teetzel,  J.  April  14th,  1904. 

CHAMBERS. 

EEX  EX  REL.  McNAMARA  v.  HEFPERNAN. 

Municipal  Elections — Disqiialificaiion  of  Councillor — Control 
with  Corporation — Unsatisfied  Judgment  in  Favour  of 
Corporation. 

Appeal  by  defendant  from  order  of  Judge  of  County 
Court  of  Bruce  unseating  defendant  as  a  member  of  the 
council  for  the  town  of  Walkerton. 

The  question  involved  in  the  appeal  was  whether  defen- 
dant was  disqualified  by  reason  of  an  unsatisfied  judgment 
which  the  town  corporation  had  obtained  against  him  for 
taxed  costs  in  an  action  brought  by  him  against  the  corpora- 
tion. The  judgment  was  for  $207.72,  and  under  it  an  execu- 
tion was  issued  on  24th  June,  1903,  which  was  unsatisfied. 
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By  sec.  80  of  the  Municipal  Act,  no  person  having  an  inter- 
est in  any  contract  with  or  on  behalf  of  the  corporation  shall 
be  qualified  to  be  a  member  of  the  council. 

J.  H.  Spence,  for  defendant. 

M.  H.  Ludwig,  for  relator. 

Teetzel,  J.,  held  that  "  contract  ^'  must  be  construed  in 
its  widest  sense,  so  as  to  include  contracts  of  record,  as  well 
as  simple  contracts  and  contracts  under  seal.  The  unsatis- 
fied judgment  constituted  a  claim  against  defendant  which 
might  be  enforced  either  by  an  execution  or  by  another  action. 

[Kerr  v.  Smith,  24  0.  R.  476,  Aldrich  v.  Aldrich,  ib.  124, 
Leake  on  Contracts,  4th  ed.,  p.  104.  and  Anson  on  Contracts, 
10th  ed.,  p.  62,  referred  to.] 

The  object  of  the  Legislature  in  passing  sec.  80  was  to 
prevent  any  one  being  elected  to  a  municipal  council  whose 
personal  interests  might  clash  with  those  of  the  municipality; 
and  if  defendant  were  in  the  council  he  might  use  his  position 
there  to  prevent  the  enforcement  of  the  judgment  against 
him,  to  the  detriment  of  the  municipality. 

Appeal  dismissed  with  costs. 


Maclennan,  J. a.  April  15th,  1904. 

CHAMBERS. 

HUNT  V.  TRUSTS  AND  GUARANTEE  CO. 

Security  for  Costs — Increase  in  Amount — Contest  as  to  Next 
of  Kin — Foreign  Commissions — Administration  Order — 
lAmited  Responsibility  of  Plaintiffs  for  Costs. 

Appeal  by  plaintiffs  from  order  of  local  Judge  at  Hamil- 
ton increasing  the  amount  of  security  for  costs  ordered  to  be 
given  by  plaintiffs,  who  were  resident  without  the  jurisdic- 
tion. 

The  appeal  was  heard  by  Maclennan,  J.A.,  sitting  for  a 
Judge  of  the  High  Court. 

A.  M.  Lewis,  Hamilton,  for  plaintiffs. 

D'Arcy  Tate,  Hamilton,  for  defendants. 

Maclennan,  J.A. — One  George  W.  Todd  died  intestate 
and  without  issue  at  Hamilton,  leaving  a  large  estate,  and 
the  Trusts  and  Guarantee  Co.  are  his  adminisirators. 

The  action  was  commenced  on  30th  August,  1903,  by 
three  plaintiffs,  for  administration  of  the  estate,  and  for  a 
declaration  that  they  are  three  of  the  next  of  kin  of  the 
intestate. 
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The  defendants  are  the  Trusts  and  Guarantee  Co.  and 
four  other  persons,  also  resident  abroad,  who  claim  to  be  a 
nephew  and  nieces  of  the  intestate,  and  to  be  his  sole  next  of 
kin,  and  to  be  entitled  to  the  whole  of  his  estate. 

The*  Trusts  and  Guarantee  Co.  and  three  of  the  other 
defendants  appear  and  defend  by  the  same  solicitor,  and  the 
fourth,  Mary  D.  Vincent,  severs  in  her  defence,  and  appears 
by  a  separate  solicitor. 

By  their  defence  the  company  submit  to  the  judgment 
of  the  Court.  The  other  defendants  allege  that  the  plaintiffs 
are  illegitimate,  and  not  entitled  to  any  share  of  the  estate, 
and  that  they  alone  are  entitled,  and  Mary  D.  Vincent  asks 
for  a  judgment  for  the  administration  of  tiie  estate,  which  is 
also  claimed  by  the  plaintiffs. 

In  or  about  the  month  of  September,  1903,  the  plaintiffs, 
on  being  served  with  the  common  order  for  security,  complied 
therewith  by  deposit  of  $200. 

Statement  of  claim  was  delivered  on  the  18th  November, 
and  the  statements  of  defence  on  the  7th  and  18th  of  Janu- 
ary, respectively.  Issue  waa  joined  on  the  28th  January, 
and  notice  of  trial  was  given  on  the  same  day,  for  the  Ham- 
ilton assizes  to  be  held  on  the  28th  March. 

On  the  8th  February  application  was  made  by  the  defen- 
dants other  than  the  administrators  for  commissions  to  ex- 
amine a  large  number  of  witnesses  residing  in  different  parts 
of  the  United  States,  and  commissions  were  issued  to  Ohio, 
Michigan,  Illinois,  Iowa,  and  New  York  States,  seven  com- 
missions in  all.  Afterwards,  about  the  7th  March,  an  appli- 
cation was  made  on  behalf  of  the  defendant  Mary  D.  Vincent 
for  an  order  for  additional  security  to  be  given  by  the  plain- 
tiffs on  account  of  the  very  large  expense  of  executing  the 
several  commissions,  and  further  security  was  ordered  to  th^ 
amount  of  $900. 

If  this  were  an  ordinary  action,  in  which  upon  failure  the 
plaintiffs  might  have  to  pay  the  whole  of  the  costs,  the  addi- 
tional security  ordered  might  not  be  excessive.  But  it  is 
evident  that,  even  if  the  plaintiffs  should  fail  in  establishing 
their  right  to  a  share  of  the  estate,  there  will  nevertheless  be 
an  administration  order,  inasmuch  as  the  administrators 
would  not  be  well  advised  in  distributing  the  estate  without 
clear  proof  of  the  title  of  their  co-defendants,  and  inasmuch 
as  the  applicant  Mary  D.  Vincent  asks  for  such  relief.  In 
one  of  the  affidavits  filed  on  her  behalf,  her  solicitor  admits 
that  the  evidence  sought  under  the  commissions  is  intended 
not  merely  to  establish  the  illegitimacy  of  the  plaintiffs,  but 
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also  to  prove  the  legitimacy  of  the  defendants.  In  another 
affidavit  he  says  that  his  client's  interests  are  not  identical 
with  those  of  her  brother  and  sisters,  hut  in  some  respects 
antagonistic,  and  that  she  is  asking  for  administration  of  the 
estate,  and  seeking  to  obtain  relief  against  her  co-defendants 
the  Trusts  and  Guarantee  Co.,  the  administrators  of  the 
estate,  as  well. 

At  this  stage,  therefore,  an  administration  judgment  ap- 
pears to  be  inevitable,  and  the  evidence  upon  the  commis- 
sions to  be  useful  and  to  be  required  to  establish  the  title  of 
the  individual  defendants  against  the  estate,  and  to  adjust 
their  rights  between  themselves,  no  matter  whether  the  plain- 
tiffs shall  succeed  or  fail  in  establishing  their  claims. 

That  being  so,  the  Court  would  not,  in  the  event  of  the 
plaintiffs*  failure,  charge  them  with  all  the  costs  of  executing 
the  commissions  or  with  all  the  costs  of  the  action,  but  only 
with  a  reasonable  and  just  proportion. 

I  therefore  think  the  additional  security  ordered  by  the 
Master  is  excessive,  and  that  the  justice  of  the  case  will  be 
answered  by  an  order  for  half  the  sum  so  ordered,  namely, 
$450. 

The  plaintiffs  should  receive  the  costs  of  this  motion  in 
any  event,  to  be  set  off  should  they  have  costs  to  pay. 


Britton,  J.  April  15th,  1904. 

WEEKLY  COURT. 

RYCKMAN"  V.  TORON-TO  TYPE  POTJNDEY  CO. 

Company — Right  to  Acquire  Business — Provisions  of  Charter 
— Powers  of  Company — Injunction — Shareholder — Acqui- 
escence— Goodwill. 

Motion  to  continue  injunction  restraining  defendants 
from  carrying  out  the  terms  and  conditions  of  a  proposed 
agreement  for  acquiring  the  business  of  J.  B.  Dougall,  of 
Montreal,  carried  on  by  him  under  the  name  of  the  Linotype 
Company. 

A.  B.  Aylesworth,  K.C.,  and  C.  S.  Maclnnes,  for  plain- 
tiff. 

G.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  defendants. 

Britton,  J. — The  agreement  which  defendant  company 
propose  to  carry  out  was  made  on  20th  January,  1904,  be- 
tween J.  R.  Dougall,  of  Montreal,  of  the  first  part,  the  de- 
fendant company,  of  the  second  part,  and  the  Linotype  and 
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Machinery,  lamited,  of  London.  England,  of  the  third  part,, 
whereby  DongaJl  agrees  to  sell  to  the  defendant  company: 
(1)  his  factory  in  Montreal  for  the  making  of  linotype 
machines,  together  with  the  machinery,  tools,  fixtures,  and 
fixings  connected  with  said  factory  in  nse  therein;  (2)  the 
goodwill  of  the  said  business  of  a  manufacturer  of  linotype 
machines  and  parts,  as  carried  on  by  Dougall  under  and  in 
pursuance  of  certain  agreements  set  out  in  a  schedule  attached ; 
(3)  all  rights  under  these  scheduled  agreements  and  letters 
patent,  subject  to  the  performance  by  defendant  company  of 
the  obligations  wl^ich  Dougall  is  under  in<.referenc6  to  these 
scheduled  agreements;  (4)  all  letters  patent  in  the  name  of, 
or  belonging  to,  Dougall  upon  linotype  machines  and  also 
patents  being  issued  on  a  machine  known  as  the  ^'  Baby  Lino- 
type," subject  to  a  royalty  of  $6  on  each  of  these  machines 
sold;  (5)  the  "Baby  Linotype"  model  machine  and  working 
drawings,  plans,  and  letters  patent,  etc.,  etc.,  belonging  to 
same;  and  (6)  whatever  else  there  may  be  pertaining  to  the 
business. 

The  defendant  company  are  to  pay  for  all  of  the  above 
£40,000 ;  £20,000  cash,  and  £20,000  in  first  mortgage  deben- 
ture bonds  of  the  defendant  company.  The  agreement  must 
be  carried  out  by  the  30th  April  instant  or  the  defendant 
company  will  forfeit  £500,  which  they  have  deposited  in  cash 
or  paid  as  part  of  the  £20,000. 

Dougall  agrees  that  on  completion  of  this  purchase  the 
two  existing  agreements  between  him  and  the  defendant 
company,  one  of  28th  April,  1902.  and  the  other  of  20th 
November,  1903,  shall  be  cancelled,  and  that  he,  Dougall, 
will  not  anywhere,  either  solely  or  jointly  with  any  other 
person  or  persons,  carry  on  or  be  interested  in  the  business 
of  manufacture  or  sale  of  linotype  machines  or  parts,  or  any 
other  type  casting  or  line  casting  machinery,  etc.,  etc. 

The  defendant  company  agree  to  assume  certain  liabili- 
ties of  Dougall  to  the  Morgan  Ruler  Company  and  the  Na- 
tional Typographic  Company  under  the  scheduled  agree- 
ments. The  Linotype  and  Machinery,  Limited,  of  London, 
agree  with  Dougall  and  defendant  company  to  guarantee  the 
bonds  to  be  issued  by  the  defendant  company.  It  does  not 
appear  what  consideration  this  English  company  are  to  receive, 
if  any.  for  so  guaranteeing,  but  that  part  of  the  agreement  is 
not  attacked — it  is  pointed  to  as  suspicious — ^but  no  con- 
templated action  by  the  defendant  company  is  before  me,  to 
which  specific  objection  can  be  made. 

It  will  be  seen  that  the  whole  of  this  proposed  agreement 
is  in  reference  to  linotype  machines,  and  the  parts  thereof. 
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the  manufacture  and  sale  of  these  majchines  and  the  parts  of 
them,  which  the  defendant  company  contend  is  a  legitimate 
extension  of  their  business  and  quite  intra  vires  the  com- 
pany's charter.    The  plaintiflf  contends  otherwise. 

Linotype  is  '*  a  line  of  type  cast  in  one  piece.'*  A  lino- 
type machine  is  "  a  machine  for  producing  stereolyped  lines 
or  bars  of  words,  etc.,  as  a  substitute  for  type  setting."  See 
"Standard  Dictionary.'' 

Upon  the  papers  before  me,  I  have  no  doubt  of  the  bon& 
fides  of  this  agreement,  and  of  all  the  parties  to  it.  There 
is  everything  to  indicate  that  the  defendant  company  regard 
the  agreement  as  a  legitimate  extension  and  development  of 
the  business  the  company  are  authorized  to  carry  on. 

The  defendant  company  were  incorporated  by  letters 
patent,  Dominion,  21st  March,  1892,  and  since  that  time  have 
tjarried  on  business,  widening  and  extending  from  time  to 
time  until  now,  whether  at  a  profit  or  loss  to  the  shareholders 
is  not  material  for  the  purpose  of  present  inquiry.  Thej 
were  incorporated  for  the  following  purpose,  viz.: 

To  take  over  as  a  going  concern  in  all  its  branches  the 
business  in  type  foimding  and  printers'  supplies  carried  on 
by  J.  T.  Johnston,  at  Toronto,  under  the  name  of  the 
Toronto  Type  Foundry. 

To  manufacture,  purchase,  sell  and  deal  in  all  kinds  of 
type,  etc.,  and  all  machinery,  plant,  tools,  furniture,  appli- 
ances, materials,  metals,  and  supplies  which  now  are  or  here- 
after may  be  used  or  required  in  any  or  all  of  the  arts  or 
businesses  of  typefounding,  printing,  lithographing,  publish- 
ing, book-binding,  electrotyping,  stereotyping,  engraving,  and 
embossing,  to  engage  in  and  carry  on  generally  any  or  all  of 
the  said  arts  or  businesses  and  whatever  may  be  incidental  or 
collateral  to  the  same. 

To  apply  for,  purchase,  or  otherwise  acquire,  any  inven- 
tion, letters  patent,  etc.,  in  reference  to  such  business. 

To  acquire  stock  in  any  other  company  for  purposes  sim- 
ilar to  any  of  those  of  this  company,  or  to  amalgamate  there- 
with, or  to  purchase  the  same,  or  to  sell  this  company  or 
shares  therein  to  any  other  company. 

To  construct  buildings,  to  acquire,  buy,  sell,  lease,  and 
mortgage  such  real  and  personal  property,  rights  and  privi- 
leges, as  may  be  necessary  or  convenient  for  the  carrying  on 
of  the  business  of  the  company,  and  generally  to  do  all  such 
things  as  may  be  required  or  are  incidental  to  or  conducive 
to  the  attainment  of  the  purposes  aforesaid  or  any  of  them 
throughout  the  Dominion  of  Canada. 
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The  defendant  company  did  take  over  as  a  going  concern 
the  business  of  J.  T.  Johnston  &  Co.  That  is  most  im- 
portant, as  it  distinguishes  this  case  from  the  German  Date 
CoflEee  Co.  Case.  20  Ch.  D.  169,  cited  by  coimsel  for  plaintiff. 
Instead  of  the  substratum  being  taken  away,  leaving  nothing 
to  build  upon,  it  was  secured  and  has  been  built  upon,  and  it 
is  desired  to  build  still  further. 

It  is  alleged  by  defendant  Johnston,  and  not  denied  by 
plaintiff,  that  about  the  year  1896  linotypes  and  line  casting 
machines  obtained  a  footing  on  the  Canadian  market,  and 
that  these  would  largely  supplant  the  setting  of  type  by  hand 
and  the  manufacture  of  the  clas«  of  type  which  the  defendant 
company  had  been  manufacturing,  and  it  became  necessary 
for  defendant  company  to  obtain  control  of  some  lines  of 
linotypes  and  line  casting  machines  and  supplies  therefor. 
The  policy  of  defendant  company  from  that  time  is  stated 
and  reasons  given  therefor.  To  all  of  this  plaintiff  did  not 
object.  The  defendant  company  in  1900  obtained  an  agency 
for  line  casting  machines.  On  24th  April,  1902,  an  agree- 
ment was  made  between  the  company  and  Dougall  in  refer- 
ence to  linotypes  and  patents  therefor,  etc.  This  agreement 
seems  to  have  been  approved  by  the  shareholders. 

For  reasons  deemed  sufficient  the  defendant  company  took 
stock  in  a  new  company  called  the  Canadian  American  Lino- 
type Corporation.  It  is  represented  and  not  denied  that 
the  total  capital  stock  of  that  company  is  506  shares  of  the 
par  value  of  $100  each,  and  that  490  shares  are  owned  by  de- 
fendant company. 

The  defendant  company  entered  into  a  further  agreement 
with  Dougall,  dated  7th  October,  1903,  this  last,  as  above 
stated,  in  reference  to  the  manufacture  and  sale  of  the 
''Baby  Linotype ^^  under  certain  patents,  etc.  These  are 
the  same  agreements  referred  to  in  the  new  proposed  agree- 
ment, although  there  is  an  error  in  reciting  dates. 

The  defendant  company  have  established  branches  at 
Montreal,  Halifax,  and  Winnipeg. 

The  plaintiff  has  not,  so  far  as  appears,  objected  to  any  of 
this  development  and  extension. 

Then  objection  is  made  to  Palmer's  control,  and  it  is  sug- 
gested that  Johnston  is  entirely  subject  to  the  will  of  Palmer. 
If  that  is  the  case,  plaintiff  was  a  consenting  party  to  the 
beginning  of  this  state  of  things,  for  it  appears  that  on  2nd 
January,  1897,  there  was  an  agreement  between  defendant 
company  and  J.  J.  Palmer  by  which  Palmer  transferred  his 
business  to  this  company.  Plaintiff  was  then  a  director  of 
the  company,  and  at  the  adjourned  annual  general  meeting 
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of  the  shareholders  of  the  company  held  on  30th  April,  1898, 
he  was  present  and  approved  of  this  transfer.  At  that  meet- 
ing the  shareholders  approved  of  the  allotment  and  holdings 
of  stock.  The  capital  stock  was  then  reported  as  $150,000 
fully  paid  up,  and  of  that  amoimt  J.  J.  Palmer  was  given  a 
controlling  interest,  viz.,  $75,600.  J.  T.  Johnston  had 
$33,200,  leaving  only  $41,300  in  other  hands,  of  which  plain- 
tiff held,  as  he  states,  $500  in  his  own  right  and  $5,200  as 
trustee.     Plaintiff  was  at  that  meeting  re-elected  a  director. 

The  plaintiff,  apparently  down  to  the  end  of  last  year, 
took  a  larger  view  of  the  powers  of  the  defendant  company 
than  now. 

My  conclusion  is,  that,  having  regard  to  the  wide  powers 
expressly  given  to  the  defendant  company  by  their  charter, 
what  is  now  proposed  is  not  ultra  vires. 

What  is  proposed  is  withiu  the  propositions  laid  down  by 
Brice  on  Ultra  Vires,  3rd  ed.,  p.  149  (57) :  "Corporations 
may  so  far  develop  and  extend  their  operations  as  to  engage 
in  matters  not  primarily  contemplated  by  their  founders, 
provided  these  matters  are  incidental  to  their  proper  business, 
are  conducive  to  and  bona  fide  limited  to  its  prosperous  de- 
velopment, and  are  involved  in  the  due  prosecution  of  the 
business.^'  And  p.  152  (58):  "A  corporation  may  extend 
its  undertaking  so  as  to  include  within  its  operations  busi- 
ness not  perhaps  contemplated  by  its  originators,  but  become 
essential  to  its  existence,  and  growing  out  of  its  primary 
and  special  business.'^ 

The  large  amount  involved  has  very  little  bearing.  It 
is  common  knowledge  that  nearly  all  kinds  of  business  to  be 
successful  must  be  carried  on  on  a  larger  scale  than  in  1892, 
and  it  must  be  assumed  that  the  defendant  company  are  get- 
ting what  is  believed  by  the  directors  to  be  value  for  the 
money  to  be  paid. 

It  is  objected  that  the  corporation  cannot,  without  power 
expressly  given,  contend  for  "goodwill.''  I  do  not  under- 
stand the  cases  cited  as  going  so  far.  This  is  not  simply 
purchasing  goodwill — it  is  not  purchasing  at  all  from  an- 
other corporation,  if  that  can  be  held  to  make  any  difference. 
It  is  purchasing,  from  an  individual,  property,  and  getting 
with  the  property  and  business  the  "  goodwill ''  and  the  cove- 
nant from  the  vendor  that  he  will  not,  alone  or  with  another, 
or  others,  carry  on  any  such  or  similar  business.  If  the 
defendant  company  have  power  to  purchase  the  property,  as 
I  think  they  have,  it  cannot  surely  be  objectionable  that  with 
the  properfjr  they  get  what  is  called  "goodwill.''  "Good- 
will," even  where  expressly  given  with  a  right  to  manufac- 
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ture  or  sell,  or  to  work  under  patents  of  invention,  is  not 
what  is  prohibited  within  the  cases  cited. 

I  am  not  dealing  with  this  case  upon  any  technical  ground 
as  to  the  status  .of  plaintiff  in  not  being  a  registered  share- 
holder in  his  own  name,  and  not  suing  as  trustee.  If  neces- 
sary, I  would  allow  an  amendment.  Nor  do  I  decide  one  way 
or  tiie  other  upon  the  objection  that  full  disclosure  of  all 
material  facts  was  not  made  on^the  application  for  injunc- 
tion. On  the  broad  grounds,* I  hold  that  what  is  proposed 
by  defendant  company  is  intra  vires,  and  that  the  plaintiff, 
while  an  active  member  of  the  company,  was  a  consenting 
party  to  such  development  and  extension  as  naturally  would 
or  might  lead  to  some  such  agreement  for  extension  as  is 
now  proposed. 

Motion  to  continue  injunction  refused.  Injunction  dis- 
solved. Costs  to  be  costs  in  the  cause  unless  otherwise  dis- 
posed of  by  trial  Judge. 


Anglin,  J.  April  16th,  1904. 

TRIAL. 

BLACK  V.  WHEELER. 

Costs — Scale  of — Action  in  High  Court — Jurisdiction  of 
County  Court — Trespass  to  Laaid — Title — Pleadings — 
Evidence — Right  to  Costs — Discretion — Conduct  of  Party. 

Action  for  trespass  to  land,  in  which,  upon  answers  of  the 
jury  to  questions  submitted,  a  verdict  was  entered  for  plain- 
tiff for  $100,  the  damages  assessed,  the  question  of  costs  being 
reserved. 

B.  KT.  Davis,  for  plaintiff. 

W.  E.  Raney,  for  defendant. 

Anglin,  J. — Plaintiff  was  tenant  of  premises  .  .  . 
admittedly  "of  greater  value  than  $200.^*  The  defendant, 
having  obtained  a  lease  from  the  owner,  while  plaintiff^s 
tenancy  still  subsisted,  entered  upon  these  premises.  Plain- 
tiff's damages  were  of  the  most  trivial  character,  and  the 
present  action  is  clearly  and  solely  the  outcome  of  ill-feeling 
between  the  parties.  Although  in  evidence  he  claimed  $300, 
on  the  pleadings  the  plaintiff  asked  unstated  damages. 

The  plaintiff  having  alleged  his  tenancy  and  occupation, 
the  defendant,  in  his  plea,  denied  both,  and  asserted  title  and 
right  to  possession  in  himself.  He  futher  pleaded  leave  and 
license  of  plaintiff  for  the  alleged  trespass.     By  letter  before 


440 

action^  the  then  solicitor  for  the  defendant  had  expressly 
denied  plaintiffs  tenancy. 

By  notice  of  motion^  given  about  two  weeks  before  the  trial, 
the  defendant  sought  and  at  the  trial  obtained  leave  to  amend 
by  withdrawing  his  denial  of  plaintiffs  tenancy  and  occu- 
pancy, and  expressly  admitting  both — ^withdrawing  also  his 
own  claim  to  right  of  possession.  Terms  as  to  costs  upon 
allowing  this  amendment  were  expressly  reserved. 

On  the  issue  as  to  leave  and  license  the  jury  found  against 
the  defendant.  Under  thesfe  circumstances,  I  have  now  to 
dispoge  of  the  costs. 

Had  the  question  of  the  plaintiffs  title  not  been  raised, 
I  would  have  evidenced  my  sense  of  the  triviality  of  this 
action  by  giving  no  costs  to  either  party,  or,  at  the  most, 
awarding  to  the  plaintiff  Division  Court  costs. 

That  the  defence  does  raise  an  issue  of  title  is,  I  think, 
incontrovertible,  notwithstanding  Mr.  Raney^s  argument  to 
the  contrary :  Worman  v.  Brady,  12  P.  R.  618 ;  Danaher  v. 
Little,  13  P.  R.  361;  Flett  v.  Way,  14  P.  R.  312. 

Had  the  record  stood  unamended,  the  issue  of  title  would 
certainly  require  to  be  disposed  of.  The  right  of  the  suc- 
cessful plaintiff  to  his  costs  could  not  be  affected  by  the  de- 
fendant's failure  or  inability  to  adduce  evidence  to  support 
his  pleas. 

Mr.  Raney  placed  much  reliance  upon  the  following  pass- 
age from  Gray  on  Costs,  at  p.  151 :  "  The  right  to  costs  can- 
not depend  upon  whether  the  pleadings  in  the  action  in  the 
Superior  Court  may,  or  must,  involve  a  question  of  title. 
The  question  is,  whether,  if  the  action  had  been  brought  in 
the  County  Court,  the  Judge  of  that  Court  would  have  been 
able  to  try  it.  As  there  are  no  pleadings  in  the  County' 
Court,  that  question  must  have  been  determined  by  the  facts 
proved,  and,  therefore,  what  pleas  the  defendant  put  on  the 
record,  the  action  having  been  brought  in  the  Superior  Court, 
does  not  signify,  unless  supported  by  evidence.^' 

The  text  writer  cites  no  authority  to  sustain  this  remark- 
able proposition. 

Armour,  C. J.,  in  Worman  v.  Brady,  supra,  says :  "  I  must 
determine  according  to  the  pleadings,  not  according  to  what 
took  place  at  the  trial,  or  reference.'^  Osier,  J.A.,  in  Talbot 
V.  Poole,  15  P.  R.  at  p.  102,  delivering  the  judgment  of  the 
Court  of  Appeal  upon  a  question  of  costs,  arising  out  of  a 
pleading  similar  to  that  now  under  consideration,  uses  this 
language:  "  The  defendant,  having  placed  the  plaintiff  in  the 
position  of  having  to  be  prepared  to  prove  his  title,  ought  not 
to  be  heard  afterwards  to  say  that  he  should  not  have  costs 
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on  the  scale  of  the  only  Court  which  would,  in  that  event,, 
have  cognizance  of  the  action/' 

In  view  of  these  pointed  statements  of  eminent  radicial 
exponents  of  our  law,  Mr.  Gra/s  suggestion  that  the  pleas 
of  the  defendant  do  not  signify,  hardly  requires  further  con- 
sideration. If  adopted,,  it  would  put  the  plaintiff  in  the 
awkward  dilemma  of  not  knowing  until  he  had  heard  the 
defendants  evidence  at  the  trial,  whether,  with  a  record 
solemnly  asserting  on  the  one  hand,  and  on  the  other  em- 
phatically denying  his  title,  he  could,  without  peril  of  being 
mulcted  in  costs,  though  successful  in  maintaining  such  title, 
proceed  to  trial  in  the  High  Couri;. 

No  evidence  of  title  was.  I  understand,  brought  to  the 
trial.  No  costs^  therefore,  were  actually  lost  on  this  account. 
But,  the  defendant  having  seen  fit  to  maintain  upon  the 
record  his  pleas  impugning  the  plaintiff's  title,  down  to  the 
very  moment  of  actual  trial,  he  thus  left  open  to  the  plain- 
tiff no  other  course  than  a  trial  in  the  High  Couri;. 

Upon  the  strict  rights  of  the  parities,  therefore,  I  think 
the  plaintiff  entitled  to  his  costs  upon  the  High  Couri;  scale. 
If  I  were  to  deal  with  these  costs  in  the  exercise  of  my  dis- 
cretion under  Con.  Rule  1130,  I  should,  in  view  of  the  con- 
duct of  this  action  on  behalf  of  the  defendant,  and  perhaps 
also  as  a  term  of  allowing  his  belated  amendment,  as  to  which 
I  reserved  all  questions  of  costs  thereby  affected,  make  the 
same  disposition  of  the  costs  of  this  action. 


Cartwright,  Master.  April   16th,  1904. 

chambers. 

POSTLETHWAITE  v.  McWHINNEY. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of  Ac- 
tion— Necessary  Parties — Rule  162 — Discretion  to  Remit 
Plaintiff  to  Court  of  Defendants  Country — Exercise  of — 
Terms, 

The  facts  of  this  case  sufficiently  appear  from  the  pre- 
vious repori:s  in  2  0.  W.  E.  794,  851,  §  0.  L.  E.  412.  After 
the  disposition  of  the  motion  there  mentioned,  plaintiff  ob- 
tained a  further  order  for  leave  to  serve  the  writ  of  summons 
and  statement  of  claim  on  defendant  Sarah  A.  Postlethwaite,^ 
out  of  the  jurisdiction,  and  amended  by  claiming  only  a  de- 
claration that  the  agreement  of  31st  March,  1900,  should  be 
declared  void  and  be  delivered  up  to  be  cancelled.  A  motion 
was  then  made  on  behalf  of  defendant  Sarah  A.  Postle- 
thwaite  to  set  aside  this  further  order  and  all  proceedings 
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thereunder,  on  these  grounds:  (1)  that  McWhinney  was  not 
a  necessary  or  proper  party;  and  (3)  that,  even  if  he  was, 
the  action  was  not  well  founded,  and  therefore  that  the 
motion  should  be  granted  under  the  discretion  given  by  Eule 
162.  applied  to  the  facts  set  out  in  the  materijJ. 

S.  B.  Woods,  for  applicant. 

S.  B.  Beaumont,  for  plaintiff. 

The  Master. — The  first  ground  is,  I  think,  disposed  of 
by  the  judgment  of  Street,  J.,  on  the  former  application. 
At  p.  413  of  6  0.  L.  R.  the  learned  Judge  says,  referring  to 
the  agreement  in  question:  "The  action  upon  it  can  be 
brought  by  McWhinney '  alone,  and  not  by  Mrs.  Postle- 
thwaite."  It*  would  be  strange,  indeed,  if  the  only  party  to 
the  agreement  who  can  enforce  it,  were  not  a  necessary  party 
to  an  action  to  set  it  aside.  He  should  be,  as  no  doubt  he 
is,  the  custodian  of  the  deed,  and  should  therefore  be  brought 
before  the  Court  to  be  subject  to  its  order  for  the  cancella- 
tion of  the  instrument  in  question,  if  the  plaintiff  succeeds 
in  his  action. 

The  other  ground  presents  much  greater  difficulty.  That 
a  discretion  exists  is  beyond  question.  This  was  pointed 
out  in  Atkinson  v.  Plimpton,  6  0.  L.  B.  566,  and  2  0.  W.  R. 
827,  914.  Besides  the  cases  there  cited,  reference  may  be 
made  to  Soci^tc  Gen^rale  v.  Dreyfus,  29  Ch.  D.  239,  and  to 
Snow's  Annual  Practice,  1904,  p.  69,  "on  discretion  of  Court 
and  how  exercised.^'  How  such  discretion  should  be  exer- 
cised was  very  elaborately  discussed  in  the  case  of  Julius  v. 
Bishop  of  Oxford,  5  App.  Cas.  222.  The  principle  laid  down 
there  by  the  House  of  Lords,  affirming  the  Court  of  Appeal, 
would  seem  to  have  been  properly  interpreted  by  Parwell, 
J.,  in  Lopez  v.  Chavarri,  [1901]  W.  N.  116,  where  he  said: 
*'  The  discretion  of  the  Court  is  unfettered.  Other  matters 
might  be  more  important  than  comparative  cost  and  con- 
venience, and  the  Court  would  consider  whether  the  true 
interests  of  justice  would  be  best  served  by  trying  the  ques- 
tion here  or  leaving  it  to  a  foreign  tribunal.*' 

In  that  case  the  latter  course  was  considered  to  be  right; 
while  in  Societe  Generale  v.  Dreyfus,  Pearson,  J.,  thought 
that  the  former  was  to  be  preferred,  after  going  into  the 
merits  so  far  as  necessary  to  enable  him  to  decide  that  point. 

In  the  present  case  the  statement  of  claim  alleges  that  in 
1887  the  plaintiff  came  to  Toronto,  while  his  wife  remained 
in  England,  and  that  he  has  had  no  communication  with  her 
in  any  way  since  imtil  the  beginning  of  1900.     At  that  time 
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defendant  MeWhinney,  acting  as  Mrs.  Postlethwaite's  soli- 
citor, demanded  that  the  payments  due  under  a  previous 
separation  agreement  of  22nd  August,  1883,  should  be  made. 
After  some  negotiations,  a  certain  sum  was  paid  for  arrears, 
and  the  agreement  of  31st  March,  1903,  was  substituted  for 
the  former  deed,  which  was  revoked.  He  then  alleges  that 
Mrs.  Postlethwaite,  for  a  number  of  years  prior. to  the  making- 
of  that  second  agreement,  had  been  living  in  adultery,  but 
that  he  had  no  knowledge  of  this  at  the  time,  and  that  as  soon 
as  he  became  aware  of  it  he  repudiated  the  agreement,  where- 
upon in  June  last  defendant  McWhinney  took  action  in  the 
Division  Court  to  enforce  it.  Mr.  Woods  argued  that  it 
could  easily  be  shewn  that  plaintiff  did  know.  But  whether 
he  did  or  not,  he  further  argued  that  Mrs.  Postlethwaite's 
defence  would  be:  (1)  a  denial  of  the  alleged  adultery,  and 
(2)  a  plea,  in  the  nature  of  confession  and  avoidance,  that 
she  had  been  abandoned  and  neglected  by  the  plaintiff  whose 
duty  it  was  to  have  supported  her,  and  that  under  the  some- 
what famous  case  of  Constantinidi  v.  Constantinidi,  [19031 
P.  246,  the  plaintiff  was  precluded  from  setting  up  this  fact, 
even  if  proved,  as  a  ground  of  action.  He  pointed  out,  what 
is  undeniable,  that  the  evidence  both  of  the  allegation  made 
by  plaintiff  and  of  the  facts  on  which  defendant  must  rely  in: 
support  of  her  excuse,  if  driven  to  that  position,  must  all  be 
found  in  England.  There  would,  therefore,  have  to  be  a 
commission  to  take  such  evidence,  if  the  action  was  tried  in 
this  country.  He  argued  with  great  force  that  it  would  be 
extremely  unsatisfactory  to  have  Mrs.  Postlethwaite^s  evi- 
dence and  that  of  her  witnesses  taken  in  that  way,  and  that 
it  was  eminently  a  case  where  the  parties  and  the  witnesses 
should  be  heard  by  the  trial  Judge.  He  emphasized,  not 
unduly,  the  fact  that  this  was  not  an  ordinary  commercial 
transaction,  not  a  mere  question  of  money,  but  that  the  most 
valuable  possession  of  any  woman  was  in  question,  and  plead- 
ed that  in  this  case  "the  true  interests  of  justice  "  (to  quote 
the  words  of  Farwell,  J.,  supra)  demanded  that  every  reason- 
able and  even  possible  opportunity  and  advantage  should  be 
given  to  establish  her  innocence,  or  at  the  worst  to  extenuate 
her  fault;  and  shew  that  if  she  had  fallen,  the  blame  of  her 
fall  was  really  more  the  plaintiff's  than  hers,  as  he  had  aban- 
doned her  and  left  her  exposed  to  the  wiles  of  the  seducer  in 
loneliness  and  destitution.  With  these  sentiments  I  do  not 
hesitate  to  say  that  I  am  fully  in  accord :  and  I  would  refer 
to  what  I  said  in  a  similar  case  of  Butt  v.  Butt,  2  0.  W.  B. 
423,  that  a  woman  "  should  not  in  any  way  be  hampered  in 
the  attempt  to  vindicate  her  good  name/* 
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The  only  argument  that  points  in  the  opposite  direction 
is  the  fact  that,  if  the  plaintiff  is  remitted  to  England,  he 
would  be  obliged  to  give  security  for  costs.  To  this  burden 
and  possible  bar  to  any  effective  action,  I  do  not  think  he 
should  be  subjected.  But,  perhaps,  the  diflSculty  is  not  in- 
superable. If  the  action  brought  by  McWhinney  on  the 
agreement  had  been  for  an  amount  within  the  jurisdiction 
of  the  High  Court,  the  object  of  the  present  action  could 
have  been  gained  by  setting  up  the  demand  for  cancellation 
aa  a  counterclaim,  and  making  Mrs.  Postlethwaite  a  party 
thereto. 

To  do  this,  leave  must  have  been  asked  under  Bule  162. 
Could  it  have  been  refused,  absolutely?  I  incline  to  think 
not,  but  that  an  order  should  properly  be  made  such  as  I  now 
propose,  and  of  which  the  terms  will  be  as  follows: — 

The  motion  made  by  Mr.  Woods  will  be  granted,  but  he 
is  to  undertake  on-  behalf  both  of  Mrs.  Postlethwaite  and  of 
Mr.  McWhinney  that  all  proceedings  on  the  agreement  here 
or  elsewhere  shall  be  stayed  until  further  order;  and  that, 
to  facilitate  any  proceedings  by  plaintiff  in  England,  they 
will  waive  any  right  to  security  for  costs,  and  expedite  such 
proceedings  in  every  way  possible.  Leave  will  be  reserved 
for  Mr.  McWhinney  to  move  to  be  allowed  to  proceed  with 
his  action  if  plaintiff  either  does  not  commence  proceedings 
in  England  within  a  reasonable  time  or  fails  to  prosecute 
same  with  due  diligence. 

I  have  endeavoured  to  give  due  weight  to  the  considerar 
tion  that  ^irs.  Postlethwaite,  acting  through  her  trustee,  has 
set  this  litigation  in  motion.  I  admit  that  in  an  ordinary 
case  this  would  be  an  argument  of  great  weight.  But  here 
there  are  two  counter-arguments.  The  first  and  most  im- 
portant is  the  presumption  of  innocence  in  the  defendant's 
favour,  which  she  should  have  every  facility  for  establishing. 
The  second  is,  that,  it  being  the  prima  facie  right  of  a  wife 
to  be  supported  by  her  husband,  she  is  not  to  be  looked  at  as 
an  ordinary  actor.  Bather,  perhaps,  by  withholding  the 
scanty  allowance  given  by  the  deed  of  31st  March,  the  hus- 
band is  in  fact  the  author  of  this  litigation. 

I  reserve  the  costs  of  the  present  motion  until  the  matter 
has  further  developed.  I  still  entertain  hopes  that  some 
amicable  or  at  least  not  litigious  arrangement  may  be  reached. 
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MAKCUS  V.  MACDONALD. 

Correction, 

There  is  a  mistake  in  the  report  of  this  case^  ante  411. 
The  plaintiff's  name  is  Harcus. 

The  report  should  read : 

The  Master  held  that  the  venue  should  be  changed,  as 
the  cause  of  action  arose  in  the  county  of  Lennox  and  Ad- 
dington,  where  all  the  parties  resided  except  plaintiff  Gil- 
lespie; and  that  his  being  sheriff  of  Prince  Edward  was  only 
an  additional  reason  for  the  change  being  made. 


Britton,  J.  April  16th,  1904, 

WEEKLY  COURT. 

He  ADAMS  AND  BBIDLEY,  LEVY,  AXD  WESTON     . 
MACHIN-EBY  CO. 

Af'Mraiian  and  Award — Motion  to  Set  aside  Award — Evi- 
dence— Findings — Agreement  not  to  Appeal. 

Application  by  Adams  to  set  aside  the  award  of  F.  M. 
Morson,  one  of  the  junior  Judges  of  the  County  Court  of 
York,  and  to  refer  back  the  matters  in  dispute. 

E.  C.  Clute,  K.C.,  for  applicant. 

E.  E.  A.  DuVemct  and  D.  C.  Boss,  for  respondents. 

Brttton,  J. — The    agreement,    dated    30th    December^ 
1903,  is  to  refer  all  disputes  and  differences  arising  under 
an  agreement  dated  3rd  July,  1903,  as  to  the  rights  and  lia-  . 
bilities  of  the  parties  thereunder. 
VOL.  in.  o.w.R.  NO.  16—30 
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This  so-called  agreement  of  3rd  July,  1903,  is  an  order 
upon  the  printed  form  of  "  shop  order  "  of  the  company  for  a 
steam  yacht    .    .    . 

The  agreement  to  refer  states  that  the  parties  desire  the 
differences  to  be  settled  in  a  speedy  and  inexpensive  way, 
and  they  desire  that  the  arbitrator  should  view  the  yacht.  It 
was  not  the  intention  of  the  parties  to  be  represented  by 
solicitor  or  counsel  or  to  call  witnesses,  but  each  agreed  to 
produce  all  books  and  papers.  Each  party  was  to  pay  half 
the  costs  of  the  arbitrator,  and  the  award  was  to  be  final  and 
not  to  be  appealed  from.  The  arbitrator  proceeded  upon  the 
reference,  examined  the  yacht,  and  heard  the  evidence  on 
both  sides.  Both  parties  called  witnesses.  The  award  was 
made,  and  now  Adams,  notwithstanding  his  agreement  not 
to  appeal,  makes  this  application,  whether  it  may  be  called 
an  appeal  or  not.     .    .     . 

The  findings  are :  (1)  Defective  planking  not  all  removed, 
and  damages  allowed  to  Adams,  $50.  (2)  Present  boiler  in 
yacht,  whether  fit  for  use  or  not,  not  taken  into  consideration 
by  arbitrator  because  it  was  purchased  by  Adams  from  the 
company  under  a  new  agreement  made  after  3rd  July,  1903, 
and  80  not  within  scope  of  reference. 

On  all  other  points  the  award  is  against  Adams ;  the  sum 
of  $50  is  deducted  from  the  amount  found  to  be  due  on  the 
price  of  the  yacht  and  expense  of  hauling  out,  etc.,  and 
balance  struck  between  the  parties. 

[The  learned  Judge  then  reviewed  the  evidence  and  the 
grounds  of  objection  to  the  award,  and  decided  against  the 
applicant  upon  all  of  them,  and  concluded :] 

The  arbitrator  having  viewed  the  yacht  as  requested, 
having  heard  the  parties  as  well  as  their  witnesses,  was  able 
to  deal  with  all  the  matters  in  difference  between  them  as 
to  this  contract  of  3rd  July,  1903,  and  the  parties  ought  to 
be  held  to  what  was  agreed  between  them,  namely,  to  accept 
the  decision. 

Affidavits  have  been  filed  by  both  parties  on  this  motion. 
If  the  matters  in  dispute  were  to  be  wholly  disposed  of  now 
upon  these  aflBdavits,  it  is  very  probable  that  no  Judge  would 
come  to  a  conclusion  different  from  that  of  the  learned  arbi- 
trator. A  fair  inference  from  that  is,  that  the  decision  of 
the  arbitrator  ought  not  to  be  disturbed. 

Motion  dismissed  with  costs. 
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April  16th,  1904. 

divisional  court. 

YOUNG  V.  McKAY. 

Appeal — Extension  of  Time — Leave  to  Set  down — Terms — 
Costs — Condition  Precedent. 

Motion  by  defendant  to  extend  time  for  appealing  from 
judgment  of  Judge  of  District  Court  of  Muskoka  in  a  me- 
chanics^ lien  action,  and  for  leave  to  set  appeal  down  for 
argument. 

W.  H.  Blake,  K.C.,  for  defendant. 

G.  C.  Campbell,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  made  the  order  as  asked,  upon  terms  that  defendant 
should  pay  the  costs  of  the  application  (to  be  fixed  by  the 
Eegistrar)  and  that  plaintiff  should  have  leave  to  cross- 
appeal,  if  so  advised.  The  notice  of  appeal  which  had  been 
given  was  allowed  to  stand  as  a  good  notice,  and  the  appeal 
was,  on  payment  of  the  costs,  allowed  to  be  set  down  for  the 
current  sittings.  Bodine  v.  Howe,  1  0.  L.  E.  208,  and  Mc- 
Laughlin V.  Mayhew,  6  0.  L.  E.  114,  cited  on  question  of 
costs,  distinguished. 

Teetzel^  J.  April  18th^  1904. 

CHAMBERS. 

ee  fbasee  v.  ham. 

Division  Court — Right  to  Jury — Claim  for  less  tha/n  $20 — 
Counterclaim  for  $60 — Prohibiiion, 

Motion  by  defendant  for  prohibition  to  1st  Division 
Court  in  county  of  York.  Plaintiff  sued  for  $14  for  rent, 
and  defendant  disputed  the  claim  and  counterclaimed  for 
$60  damages,  and  asked  for  a  jury.  The  Judge  refused  to 
call  a  jury. 

J.  Greer,  for  defendant. 

A.  W.  Briggs,  for  plaintiff. 

Teetzel,  J.,  held  that  plaintiflf^s  claim  being  for  less 
than  the  amount  entitling  defendant  to  a  jury,  filing  a 
counterclaim  for  such  a  sum  did  not  so  entitle  him  as  regards 
the  claim,  but  sec.  160  of  the  Divistiou  Courts  Act  gives 
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the*  right  to  have  the  counterclaim  tried  by  a  jury.  Order 
made  for  prohibition  as  regards  counterclaim.  Order  to  be 
subject  to  the  right  of  the  Judge  to  order  that  the  counter- 
claim be  the  subject  of  an  independent  action,  under  Bule 
108  of  the  revised  Division  Court  Kules.  No  order  as  to 
costs. 


April  18th,  1904. 
C.A. 

HENRY   V.    HAMILTON   BRASS   MANUFACTURING 

CO. 

Master  and  Servant — Injury  to  Servant — Workmen's  Com- 
pensation Act — Defective  Implement — Orders  of  Fore- 
man — Findings  of  Jury — Negligence — Judge's  Charge, 

Appeal  by  defendants  from  a  judgment  for  the  plaintiff 
with  $1,000  damages,  directed  to  be  entered  by  Ferguson, 
J.,  upon  a  verdict  of  a  jury. 

J.  W.  Nesbitt,  K.C.,  and  J.  G.  Gauld.  Hamilton,  for  de- 
fendants. 

S.  F.  Washington,  K.C.,  for  plaintiff, 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — The  plaintiff  w«is  a  workman  in  the  em- 
ploy of  the  defendants,  and  was  injured  while  engaged  in 
rivetting  a  small  plate  of  steel  ujpon  the  head  of  an  ashes 
scraper.  While  driving  down  a  rivet,  a  piece  splintered  off 
the  face  of  the  hammer  he  was  using,  and,  as  he  alleg:ed, 
flew  up  and  struck  the  right  glass  of  his  spectacles,  breaking 
it  and  injuring  his  eye  so  as  to  utterly  destroy  its  sight. 

The  action  is  under  the  Workmen's  Compensation  for 
Injuries  Act,  and  the  ground  of  complaint  is,  that  the  ham- 
mer was  defective,  to  the  knowledge  of  the  defendants,  and 
that  the  plaintiff  was  directed  to  use  it  by  the  defendant^^ 
foreman,  to  whose  orders  he  was  bound  to  conform,  and 
that  while  so  using  it  he  was  injured. 

Defendants  contended  that  the  hammer  was  not  theirs; 
that  the  foreman  did  not  direct  plaintiff  to  use  it,  but  that 
he  used  it  of  his  own  accord ;  that*  defendants  had  no  knowl- 
edge of  its  defective  condition;  that  plaintiff  voluntarily 
used  it  knowing  its  defective  condition ;  that  in  any  case  he 
should  not  have  used  it  for  the  rivetting  work  on  which  he 
was  engaged;  that  it  was  not  proved  that  plaintiff  wa^ 
struck  by  the  flying  splinter  from  the  hammer;  and  that 
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there  was  no  evidence  that  the  accident  was  due  to  any 
negligence  on  defendants'  part. 

At  the  conclusion  of  the  plaintiff's  case^  and  again  at 
the  close  of  the  whole  case,  defendants'  counsel  moved  to 
dismiss  the  action  on  the  foregoing  grounds.  The  learned 
Judge  refused  the  motion  and  submitted  the  case  to  the 
jury,  who  found  in  the  plaintiff's  favour.     .     .     . 

Plaintiff  swore  that  when  he  came  into  the  machine  shop 
the  hammer  in  question  was  there,  and  that  he  was  direct- 
ed by  Landers,  the  foreman  of  the  shop,  to  use  it  in  his 
work.  He  also  swore  that  he  noticed  a  flaw  or  split  in  the 
face  of  the  hammer  and  drew  Landers^s  attention  to  it,  and 
told  him  it  was  liable  to  break  at  any  minute,  but  he  told 
plaintiff  to  go  on  and  use  it,  and  this  applied  to  any  job 
he  was  put  to,  and  that  he  did  use  it  in  obedience  to  the 
directions.  On  the  day  of  the  accident  he  was  told  by 
Landers  to  mend  the  scraper,  and  he  thereupon  cut  the 
patch  to  the  proper  size  and  drilled  the  holes  for  the  rivets. 
In  driving  the  rivets  it  was  necessary  to  use  an  anvil 
which  was  on  the  floor  below  that  of  the  machine  shop,  and 
he  accordingly  proceeded  thei^,  taking  /the  hammer  with 
him,  and  while  engaged  on  a  rivet  the  accident  took  place. 
He  examined  the  hammer  immediately  afterwarfls  and 
found  that  a  piece  had  split  off.  This  was  afterwards  found 
on  the  floor  near  the  anvil.  There  was  a  large  and  much 
heavier  hammer  which  was  ordinarily  used  at  the  anvil,  but 
plaintiff  swore  that  he  considered  it  too  heavy  for  the  rivetting 
he  was  doing.  There  was  at  least  one  other  hammer  at  the 
bench  where  he  worked  in  the  machine  shop,  which  was  pro- 
duced at  the  trial.     .     .     . 

■  Thomas  J.  Carroll,  the  defendants'  manager,  on  his  ex- 
amination for  discovery,  .  .  .  deposed  that  Landers  was 
the  foreman  whose  orders  the  plaintiff  was  bound  to  obey, 
that  the  defendants  supplied  all  tools  for  thek  workmen,  and 
that  it  was  Landers's  business  to  see  that  they  were  kept  in 
repair. 

Upon  the  evidence  adduced  on  behalf  of  the  plaintiff,  of 
which  the  foregoing  is  a  brief  abstract,  the  case  could  not 
properly  have  been  withdrawn  from  the  jury. 

For  the  defence  evidence  was  given  to  shew  that  the 
hammer  was  not  the  defendants^  property,  but  was  left 
there  bv  a  former  employee,  and  it  was  denied  that  the  fore- 
man whose  orders  the  plaintiff  was  bound  to  obey,  that  the 
that,  if  the  foreman  did  ^ive  the  direction,  it  Was  of  little 
moment  whose  property  the  hammer  was,  and  the  question 
what,  if  any,  direction  plaintiff  received  was  for  the  jury. 
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Evidence  was  also  given  with  a  view  of  shewing  the  imsuit- 
ability  of  the  hammer,  but  Landers,  the  foreman,  admitted 
that  it  would  do  the  rivetting  as  well  as  the  heavier  ham- 
mer, but  more  slowly;  and  this  view  was  shared  in  by  other 
witnesses  for  the  defence.  It  thus  became  a  question  of 
the  exercise  of  judgment  by  plaintiff  as  to  whict^  he  should 
use.  Landers  further  stated  that  there  were  two  hammers 
in  use  at  the  bench  in  the  machine  shop,  the  one  produced 
at  the  trial  and  another  lighter  one,  which  was  not  pro- 
duced. He  swore  that  the  lighter  one  was  not  that  which 
the  plaintiff  used  when  he  was  injured,  but  it  was  open  for 
the  jury  to  infer  the  contrary.  Evidence  was  adduced  to 
shew  that  it  was  possible  for  the  plaintiff  to  be  struck  by 
the  hammer  on  a  rebound  from  the  anvil.  Witnessefe  oTrore 
that  it  was  a  usual  practice  for  blacksmiths  and  others, 
while  engaged  in  rivetting  or  other  work  at  an  anvil,  oc- 
casionally to  strike  the  anvil,  with  the  view,  as  put  by  one  of 
them,  of  assisting  in  elevating  the  arm  for  the  next  stroke, 
and  the  rebound  was  enough  to  cause  the  hammer  to  fly  up 
and  strike  the  face.  It  was  not  proved,  however,  that  in 
this  case  plaintiff  did  strike  the  anvil,  and  there  was  the 
fact  of  the  piece  having  been  broken  off  the  hammer  and 
being  found  on  the  floor  near  the  anvil.  This  latter  fact 
tended  to  displace  to  some  extent  the  suggestion  that  the 
t'plinter  would  not  fly  upwards,  but  would  always  fly  lat- 
erally to  the  right  or  left,  for  it  was  admitted  that  in  the 
latter  case  it  would  fly  a  considerable  distance  from  the 
anvil. 

There  was  evidence  from  which  the  jury  might  properly 
draw  the  inference  that  the  injury  wa^  due  to  the  splinter 
from  the  hammer  flying  upwards,  and  it  was  for  them  to 
judge  between  the  different  theories.  And  upon  the  whole 
case  there  was  evidence  which,  if  the  jury  believed  it,  would 
fasten  nporliVence  on  defendants. 

The  Judge*  left  it  to  the  jury  to  say  whether  plaintiff 
actfed  wrongfully  in  taking  the  hammer  with  him  and 
using  it  instead  of  the  other  hammer,  having  regarS  to  the 
instructions  or  directions  which  he  swore  he  had  received 
from  Landers;  whether  plaintiff  was  struck,  as  he  alleged  he 
was,  by  the  flying  splinter  from  the  hammer,  or  whether  the 
injury  was  caused  by  the  rebound:  whether  the  plaintiff 
was  guilty  of  negligence  or  whether  he  acted  reasonably  in 
accordance  with  hia  inslructions.  After  the  jury  had  re- 
tired, objections  were  taken,  and  the  Judge^s  attention  was 
called  to  the  testimony  with  regard  to  there  being  two 
hammers  at  the  bench  in  the  machine  shop,  and  also  in 
respect  of  some  other  matters.  The  jury  were  recalled,  and 
the  question  was  left  to  them  whether  there  were  in  fact 
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two  hammers,  and,  if  so,  did  that  make  it  negligence  for  the 
plaintiff  to  take  the  other  hammer  to  the  anvil.  Their 
attention  was  further  called  to  the  evidence  as  to  the  direc- 
tions to  uae  the  hammer,  and  they  were  told  to  consider 
whether  the  directions  were  general  to  use  it  or  to  confine 
the  use  to  the  particular  place  in  which  he  was  when  the  di- 
rections were  given.  The  question  was  also  submitted  to 
them  whether  the  defendant,  knowing  that  the  hammer  was 
defective,  voluntarily  undertook  the  risk^  and  they  were 
properly  directed  that  in  order  to  find  against  plaintiff 
they  must  find  an  agreement  by  him  to  that  effect. 

The  case  was  fully  and  sufficiently    left    to    the    jury. 
There  was  ample  evidence  upon  which  they  might  reason- 
ably find  as  they  did.    No  misdirection  or  want  of  direction 
is  complained  of.     The  jury  have  found  the  disputed  facts 
in  the  plaintiffs  favour,  and  upon  their  finding  no  ques- 
tion of  law     arises.      There  is  therefore    no    ground  for 
disturbing  the   judgment  which   was   entered    upon    their 
verdict.     It  was  suggested  in  argument,  though  not  in  the 
reasons  of  appeal,  that  some  observations  made  by  the  Judge 
in  the  cours^e  of  the  trial  were  calculated  to  prejudice  the 
defendants'  case.     The  remarks  were  chiefly  evoked  by  the 
nature  of  some  of  the  testimony,  which  was  not  unlikely  to 
occasion  some  surprise  to  a  person  not  versed  in  the  use  of 
short  handled  hammers  on  anvils.       But  the  Judge  in  his 
charge  told  the  jury  that  they  were  to  pay  no  attention  to 
any  opinion  offered  by  him  on  the  facts,  of  which  they  were 
the  sole  judges.     It  does  not  appear  that  the  jury  were  at 
all  influenced  or  prejudiced  by  what  took  place. 
The  appeal  fails  and  ought  to  be  dismissed. 


April  18th,  1904. 
C.A. 

PIPER  V.  PIPER. 

Patent  for  Invention — Dispute  as  to  True  Inventor — Jomt 
Invention  of  Plaintiff  and  Defendant — Declaration — 
Trust — Assignment — Master  and  Servant — Invention  of 
Servant  for  Use  in  Master^ s  Business. 

Action  by  the  N".  L.  Piper  Railway  Supply  Co.  and  E. 
S.  Piper  against  H.  L.  Piper  and  the  Hiram  K  Piper  Co. 

The  plaintiffs  alleged  that  E.  S.  Piper  was  the  ori^nal 
inventor  of  a  certain  improvement  in  train  order  signals, 
for  which  letters  patent  issued  from,  the  patent  office  of  the 
Dominion  to  the  defendant  Hiram  L.  Piper,  on  the  4th 
February,  1902;  that  the  invention  was  made  for  the  benefit 
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and  on  behalf  of  the  plaintiff  company;  that  the  defendant 
Hiram  L.  Piper  was  a  director  and  secretary-treasurer  of 
the  plaintiff  company,  and  was  aware  that  the  plaintiff  £. 
S.  Piper  was  engaged  in  perfecting  the  invention,  and  was 
consulted  by  him  with  regard  to  it,  and  the  said  defendant 
knew  that  it  was  being  perfected  for  the  purpose  of  being 
patented,  and  was  to  be  an  important  asset  of  the  plaintiff 
company,  which  was  bearing  the  expense  of  all  tests,  models, 
and  other  preparations;  that  the  said  defendant  took  part 
in  the  correspondence  which  was  carried  on  with  reference 
to  such  tests  and  preparations ;  that  he  conceived  the  design 
of  patenting  in  his  own  name  and  for  his  own  benefit  the 
plaintiff's  said  invention,  and  in  furtherance  pf  such  design 
prepared  the  papers,  tracings^  and  models,  making  use  of 
the  information  and  knowledge  gained  by  him  as  aforesaid, 
and  thereby  obtained  the  issue  to  bim  of  the  letters  patent. 
The  plaintiffs  further  alleged  that  the  defendant  Hiram  L. 
Piper  occupied  a  fiduciary  and  confidential  position,  and  was 
bound  to  assist  the  plaintiffs  in  obtaining  the  issue  to  them 
of  letters  patent  for  the  said  invention ;  that  the  defendant 
Hiram  L.  Piper  was  not  the  true  and  original  inventor 
and  was  not  entitled  to  obtain  the  issue  of  letters  patent 
to  him;  that  the  said  letters  patent  had  been  transferred 
to  and  were  now  held  and  claimed  by  the  defendant  company, 
which  was  manufacturing  and  selling  the  patented  article. 
And  they  claimed  that  the  letters  patent  so  obtained  by  the 
defendant  Hiram  L.  Piper  might  be  set  aside  and  cancelled, 
so  that  the  defendant  company  might  be  declared  trustees 
for  the  plaintiff  and  ordered  to  assign  to  the  plaintiff 
company;  that  the  defendants  be  restrained  from  using, 
dealing  with,  or  selling  the  same,  and  ordered  to  account 
for  profits  and  to  deliver  up  any  articles  manufactured  under 
the  patent ;  and  to  be  paid  damages  and  costs. 

The  defendants  by  way  of  defence  and  counterclaim 
insisted  that  the  defendant  Hiram  L.  Piper  was  the  true  and 
original  inventor,  and  that  the  defendants  were  entitled  to 
the  sole  benefits  thereof;  that  the  defendant  company  were 
the  owners  and  as  such  entitled  to  manufacture  and  sell 
thereunder;  that  the  plaintiffs  had  manufactured  and  sold 
tlie  ])a tented  article  without  the  license  or  consent  of  the 
d(  ffi}dantft.    And  th(»y  claimed  an  injunction  and  account. 

By  way  of  reply  the  plaintiffs  set  up  that  if 
the  defendant  Hiram  L.  Piper  was  the  inventor,  the  letters 
patcMit  were  void  for  want  of  novelty  in  the  invention:  that 
it  was  in  public  use  for  more  than  a  year  before  the  appli- 
cation: that  Hiram  L.  Piper  was  not  the  sole  inventor, 
hut  only  jointly  with  E.  S.  Piper;  that  the  description  in  the 
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specifications  was  insuflScient ;  and  that  the  invention  had 
been  previously  described  in  other  Canadian  patents. 

The  action  was  tried  by  Meredith,  J.,  who  found  that 
the  invention  was  the  joint  property  of  the  plaintiff  E. 
S.  Piper  and  the  defendant  Hiram  L.  Piper,  and  that,  in 
fraud  of  the  former's  rights  as  joint  tenant,  the  latter 
obtained  the  patent  in  question.  And  he  directed  the  proper 
judgment  consequent  upon  such  findings  to  be  entered, 
without  costs. 

The  formal  judgment  declared  that  plaintiff  E.  S.  Piper 
was  entitled  to  an  equal  undivided  one-half  interest  in  the 
invention,  and  that  the  patent  was  obtained  by  defendant 
Hiram  L.  Piper  in  fraud  of  the  rights  of  E.  S.  Piper  as 
joint  owner  of  the  invention,  and  thftt  the  patent  was  void. 
The  third  paragraph  read  as  follows: — "And  counsel  for 
the  defendants  undertaking  that  no  sale  or  other  disposition 
of  any  character  of  the  patent  of  invention  'in  question  in 
this  action,  or  any  right  under  it,  will  be  made  by  the  de- 
fendants or  any  of  them  pending  this  litigation,  this  Court 
doth  not  see  fit  to  make  any  order."    . 

The  plaintiffs  appealed,  contending  that  the  trial  Judge 
should  have  found  that  the  invention  belonged  to  the 
plaintiffs,  and  that  the  defendants  were  trustees  for  them 
of  the  letters  patent. 

P.  E.  Hodffine,  K.C.,  for  appellants. 

E.  G.  P.  Shepley,  K.C.,  and  D.  Henderson,  for  defend- 
ants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mao- 
LENNAN,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

Moss,  C.J.O. — As  the  case  now  stands,  the  plaintiffs  are 
no  longer  interested  in  seeking  to  avoid  the  patent  upon 
any  of  the  grounds  set  up  in  the  reply.  They  were  only 
serviceable  in  the  event  of  the  defendants  being  found  en- 
titled to  the  sole  beneficial  ownership.  And  the  learned 
trial  Judge  has  expressly  refrained  from  dealing  with  the 
question  of  whether  the  invention  was  patentable.  It  is 
not  now  the  plaintiffs^  interest  to  have  the  patent  treated 
as  invalid,  and  during  the  argument  of  the  appeal  Mr. 
Shepley,  for  the  defendants,  conceded  that  the  proper  judg- 
ment to  enter  upon  the  findings  was  a  declaration  of  joint 
ownership  and  a  direction  for  the  assignment  of  a  one- 
half  interest  to  the  plaintiffs.  Probably  a  yet  more  proper 
direction  would  be  an  assignment  of  the  patent  to  a  trustee 
for  the  plaintiffs  and  defendants  in  equal  shares,  with  such 
necessary  provisions  for  the  protection  of  the  rights  of  each 
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as  are  usual.  An  example  of  the  form  of  an  assignment  of 
this  nature  is  to  be  found  in  Eussell's  Patent,  2  De  G.  & 
J.  130.  And  see  Mathers  v.  Green,  L.  K.  1  Ch.  29 ;  Fulton 
on  Patents,  etc.,  p.  170;  Frost  on  Patents,  2nd  ed.,  p.  353. 

The  question  between  the  parties  is  one  of  fact,  and  it 
was  so  treated  by  the  trial  Judge.  There  is  nothing  in  the 
law  against  two  or  more  persons  being  found  to  be  joint 
inventors,  or  to  prevent  the  issue  of  letters  patent  to  them 
as  such.  There  is  no  difficulty  in  this  respect  when  the 
parties  are  all  agreed.  The  difficulty  arises  when  there  are 
conflicting  claims.  In  the  present  case  the  question  is 
whether  the  letters  patent  should  have  issued  to  the  plaintiff 
E.  S.  Piper  alone,  or  to  the  defendant  Hiram  L.  Piper  ftlone, 
or  to  both  jointly. 

There  is  considerable  conflict  between  the  brothers  as  to 
the  respective  parts  or  shares  they  took  in  conceiving,  de- 
veloping, and  finally  perfecting  the  device  for  which  the 
letters  patent  have  issued  to  the  fief(  ndant  Hiram  L.  Piper. 
Each,  naturally  perhaps,  is  inclined  to  magnify  his  own  per- 
sonal share  and  to  minimize  the  efforts  of  the  other.  But, 
taking  their  testimony,  modified  and  corrected  as  it  is  by  the 
independent  testimony,  oral  and  otherwise,  the  learned 
Judge  appears  to  have  come  to  the  proper  conclusion. 

Both  the  brothers  had  been  concerned  for  many  years 
in  the  business  of  manufacturing  and  furnishing  railway 
supplies,  the  elder  as  the  proprietor,  the  younger  as  an  em- 
ployee in  the  business.  That  relationship  had  arisen  while 
Hiram  L.  Piper  was  a  lad,  and  it  continued  after  E.  S. 
Piper  converted  his  business  into  a  joint  stock  company. 
Hiram  L.  Piper  then  became  nominally  the  secretary-treas- 
urer and  bookkeeper,  but,  in  addition,  he  exercised  a  general 
oversight  over  the  whole  business,  especially  durine  the  fre- 
quent absences  of  E.  S.  Piper.  He  thus  acquired  a  full 
knowledge  of  the  business  and  its  details,  and  a  good  deal 
of  practical  experience;  in  addition  to  that  he  appears  to 
possess  a  very  considerable  share  of  technical  skill.  He  has 
something  beyond  mere  technical  knowledge.  He  haa  the 
ready  conception  and  ingenious  adaptation  required  to  pro- 
duce a  practical  result  from  an  abstract  idea.  The  plaintiff 
E.  S.  Piper  describes  himself  as  not  a  practical  man,  although 
he  has  been  concerned  in  the  business  for  many  years,  and 
has  obtained  patents  for  improvements  in  railway  lamps. 
He  seems  to  have  devoted  himself  chiefly  to  the  outside  or 
salesman's  part  of  the  conduct  of  the  business,  and,  while 
capable  of  forming  ideas  with  regard  to  the  construction  or 
improvement  of  the  articles  he  manufactured  and  vended, 
he  could  not  carry  them  into  execution,  for  want  of  the 
practical  experience  and  skill  required  to  devise  and  carry 
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into  execution  the  means  of  giving  effect  to  his  ideas.  These 
latter  qualities  were  supplied  by  Hiram  L.  Piper,  and  the 
evidence  shews  them  to  have  been  working  together  towards 
the  production  of  the  device  which  the  patent  oflSces  of  the 
United  States  and  Canada  have  deemed  the  proper  subject  of 
letters  patent.     ...  ' 

The  contention  of  the  defendant  Hiram  L.  Piper  that 
he  was  the  sole  inventor  or  contriver  of  the  device  is  futile,, 
but  equally  so  is  that  of  the  plaintiff  E.  S.  Piper.  The 
perfected  device  is  the  product  of  the  ideas  of  both,  worked 
out  and  put  into  practical  shape.  And  it  is  to  be  ascribed 
in  some  degree  to  one,  and  in  some  degree  to  the  other. 
That  being  so,  unless  the  plaintiffs  are  entitled  to  the  bene- 
fit of  all  that  the  defendant  Hiram  L.  Piper  did,  the  fair 
and  proper  result  is  that  the  invention  is  to  be  deemed  the 
joint  invention  of  the  two.  Now,  the  defendant  Hiram  L. 
Piper  was  not  employed  to  engage  in  work  of  this  kind,  and 
there  is  nothing  to  shew  that  he  was  put  at  it  by  or  on  behalf 
of  the  plaintiffs  in  substitution  for  or  in  addition  to  his 
usual  and  ordinary  work.  He  appears  to  have  devoted  time 
and  attention  to  the  matter,  outside  of  office  hours,  making 
designs  and  drawings  at  his  home.  He  was  receiving  no 
extra  remuneration  in  respect  of  it,  and  the  plaintiffs  do  not 
acknowledge  an  obligation  to  remunerate  him  for  the  time, 
pains,  labour,  and  skill  expended  by  him  on  the  work.  If 
the  defendant  Hiram  L.  Piper  was  the  sole  inventor,  the 
case  comes  within  the  principle  of  those  referred  to  in 
Worthington  Pumping  Engine  Co.  v.  Moore,  19  Times  L. 
R.  84,  at  p.  87,  as  establishing  that  the  mere  existence  of  a 
contract  of  service  does  not'  per  se  disqualify  a  servant  from 
patenting  for  his  own  benefit  an  invention  made  by  him 
during  his  term  of  service,  even  though  the  invention  may 
relate  to  a  subject  matter  germane  to  and  useful  for  his 
employers  in  their  business,  and  that,  even  though  the 
servant  may  have  made  use  of  his  employer's  time  and  serv- 
ants and  materials  in  bringing  his  invention  to  completion, 
and  may  have  allowed  his  employers  to  use  the  invention 
while  in  their  emplovment.  A  recent  instance  of  this  class 
is  In  re  Marshall  and  Naylor's  Patent,  17  E.  P.  C.  653; 
and  see  In  re  Heald's  Application  for  Patents,  8  E.  P.  C. 
429. 

In  the  present  case,  for  the  reasons  already  mentioned, 
the  defendant  Hiram  L.  Piper  was  not  entitled  to  apply  for 
or  obtain  thejssue  of  letters  patent  to  himself  alone;  but 
neither  was  or  is  the  plaintiff  E.  S.  Piper. 

As  found  by  the  trial  Judge,  the  defendant  Hira^n  L. 
Piper  wrongfully  secured  the  issue  of  the  parent  to  himself, 
and  it  should  be  so  declared.     But  it  is  not  in  the  interest 
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of  either  party  that  it  should  be  declared  void  for  that 
reason.  The  formal  judgment  should  be  varied  by  striking 
out  that  declaration^  and  there  should  be  a  declaration  to 
the  eflfect  that  the  defendants  hold  the  letters  patent  in  trust 
for  the  plaintiffs  and  themselves  in  equal  shares,  and  a  di- 
rection that  they  execute  a  proper  assignment  to  vest  in  the 
plaintiffs  a  one-half  share  or  interest  therein,  the  assignment 
to  be  settled  by  the  proper  officer  in  case  the  parties  differ. 
The  third  paragraph  of  the  judgment  should  also  bp  c*^ruck 
out.  The  form  of  the  judgment  may  be  spoken  to  in  Cham- 
bers if  found  necessary. 

With  these  variations,  the  appeal  should  be  dismissed 
with  costs.  We  do  not  interfere  with  the  disposition  made 
by  the  learned  trial  Judge  of  the  costs  below. 


April  18th,  1904. 
C.A. 

WASON  v.  DOUGLAS. 

Deed — Description — Boundary  —  Medium  Filum    Aquas — 
Ascertainment  of  Centre  Line. 

Appeal  by  tho  plaintiff  against  a  judgment  of  a  Divi- 
pional  Court,  2  0.  W.  R.  688,  setting  aside  the  judgment  of 
LouNT,  J.,  at  the  trial,  1  0.  W.  R.  552,  and  dismissing  the 
action  with  costs. 

G.  H.  Watson,  K.C.,  for  plaintiff. 

E.  B.  Edwards,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXXAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Garrow,  J. a.: — The  action  is  one  of  trespass  to  lands 
involving  the  boundaries  of  two  adjoining  parcels,  owned 
respectively  by  the  plaintiff  and  defendant,  being  parts  of 
the  east  half  of  lot  12  in  the  Ist  concession  of  the  township 
of  Dummer. 

The  boundary  in  dispute  is  formed  by  a  small  stream, 
called  Blind  Creek,  which  separates  the  parcels,  and  the  di- 
rect cause  of  the  dispute  is  the  existence  of  an  island  in  the 
stream  between  the  two  parcels,  each  party  in  effect  claiming 
the  island:  the  question  of  fact  being  whether  the  main 
channel  of  the  stream  flows  to  the  north  or  to  the  south  of 
this  island.  If  to  the  north,  the  defendant  iS'entitled  to  suc- 
ceed, and  if  to  the  south,  the  plaintiff  should  succeed. 

The  action  was  twice  tried,  the  first  time  before  Lount, 
J.,  and  a  jury,  and  the  second  also  before  the  same  Judge, 
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but  without  a  jury,  and  on  each  occasion  resulted  in  a  judg- 
ment for  the  plaintiff.  The  first  judgment  was,  on  appeal 
to  a  Divisional  Court,  set  aside  and  a  new  trial  ordered  upon, 
the  ground  of  misdirection:  21  C.  L.  T.  Occ.  N.  521. 

And  on  appeal  to  a  Divisional  Court  against  the  second 
judgment  in  plaintiff's  favour,  that  judgment  was  also-  set 
aside  and  judgment  givai  for  the  defendant,  the  Divisional 
Court  holding  that  the  Judge  had  not  specifically  found 
which  of  the  two  channels  is  the  main  channel ;  which  issue 
upon  the  evidence  the  Divisional  Court  determined  in  the 
defendant's  favour,  by  holding  that  the  north  channel  is  the^ 
main  channel. 

The  question  is  entirely  one  of  fact,  and  there  is  certain- 
ly evidence  both  ways,  but  the  judgment  at  present  is  in 
defendant's  favour,  and  to  justify  us  in  setting  it  aside,  we 
must  be  convinced  that  it  is  wrong. 

I  am  not  at  all  so  convinced.  On  the  contrary,  the  judg- 
ment of  the  Divisional  Court  is  well  supported  by  the  evi- 
dence. .  .  .  Whatever  observations  could  have  been  use- 
fully made  on  the  ground  must  have  been  made  before  the 
jam  which  closed  both  channels  in  the  year  1870,  and  which 
continued  imtil  cut  out  across  the  northerly  channel  under 
the  direction  of  Mr.  Crawford  in  1882.  After  that,  the 
northerly  channel  at  once  became,  and  has  ever  since  con- 
tinued to  be,  the  main  channel,  or  at  least  the  channel 
carrying  by  far  the  largest  body  of  water. 

The  defendant's  conveyance  is  dated  5th  March,  1883. 
It  is  not  clear  whether  the  logs  forming  the  jam  had  all 
actually  at  that  time  been  removed,  but  they  had  been  cut 
and  were  at  least  in  part  removed,  and  the  remainder  was 
carried  away  by  the  freshet  of  that  spring. 

The  plaintiff's  conveyance  is  dated  29th  December,  1884, 
by  which  time  the  northerly  channel  was  certainly  cleaned 
out,  and  was  then  the  apparent  if  not  the  real  main  channel. 
So  that  since  1883  the  casual  observer  going  over  these  lands 
would  see  the  waters  of  the  stream  flowing  along  practic- 
ally in  one  channel  only.  By  a  closer  observation  he  would, 
of  course,  have  found  the  jam  across  the  mouth  of  the 
southerly  channel,  and  some  water  still  passing  throusrh  th* 
logs  and  debris  in  that  channel,  but  nothing  in  comparison 
with  the  bulk  in  the  northerly  channel.  Both  channels 
undoubtedly  existed  prior  to  the  jam. 

The  burden  of  proof  was  on  the  plaintiff  to  prove  that 
the  southerly  channel,  which,  for  effective  purposes,  really 
did  not  exist  when  he  obtained  his  conveyance,  was  the  main 
channel,  as  against  the  obvious  fact  on  the  ground  that  the 
northerly  channel  was  then  carrying  the  water.  This,  T 
think,  after  a  careful  perusal  of  the  evidence,  he  has  quite 
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failed  to  do.  His  strongest  witness  is  apparently  Mr.  Craw- 
ford, who  directed  the  cutting  out  of  the  jam  in  the  fall 
of  the  year  1882,  and  who  says  that  acting  as  foreman  for 
the  Rathbun  Co.,  who  desired  to  use  the  stream  to  float 
down  cedar  logs,  he  selected  the  north  channel  rather  than 
the  other,  because  the  former  was  more  easily  cleared  out; 
but  even  he,  when  asked,  could  not  state  which  was  the  main 
channel  at  that  time,  although  he  does  say  that  at  the  head 
there  was  "  more  current  going  in  there,"  that  is,  towards  the 
south  channel.  But  with  the  jam  extending  across  both 
channels,  interrupting  and  interfering  with  the  course  of 
the  water  in  both  channels,  his  evidence  is  really  of  little 
value  to  establish  which  was,  in  fact,  at  that  time  the  main 
channel.  And  the  fact  that  he  selected  the  north  channel 
to  clean  out  and  use,  is,  in  itself,  slightly  at  variance  with  the 
idea,  if  he  then  held  it,  that  the  other  was  the  main  chan- 
nel of  the  stream. 

Then  the  fact  that  large  trees  are  shewn  to  be  now  grow- 
ing in  what  is  called  the  southerly  channel  seems  to  shew 
that  channel  cannot  have  been,  in  recent  times  at  least,  the 
main  chflnnel;  while  the  further  fact  that  the  rock  bottom 
in  the  northerly  channel  at  the  head  of  the  island  is  shewn 
to  be  five  inches  lower  than  the  same  rock  bottom  in  the 
other  channel,  points  to  the  same  conclusion. 

I  think  the  appeal  fails  and  should  be  dismissed  with 
costs. 


April  18th.  1904. 
C.A. 

JAEVIS  V.  GARDNER. 

Vendor  and  Purchaser — Contract — Rescission  —  Fraud  — 
Agency  —  Coercion  —  Improvidence  —  Specific  Per- 
formance, 

Appeal  by  plaintiff  from  judgment  of  FERorsoN.  J.,  2 
O.  W.  R.  640,  dismissing  action  to  set  aside  and  declare  void 
an  agreement  for  the  sale  to  defendants  of  a  farm,  the  pro- 
perty of  plaintiff,  and  allowing  defendant's  counterclaim 
for  specific  performance  of  the  agreement. 

S.  H.  Blake,  K.C.,  and  J.  F.  Orde,  Ottawa,  for  plaintiff. 

G.  H.  Watson,  K.C.,  and  J.  Dingwall,  Cornwall,  for 
defendant. 

The  judgment  of  the  Court'  (Moss.  C.J.O.,  Maclennan, 
<?ARROw,  Maclaren,  JJ.A.)  was  delivered  by 

Moss,  C.J.O. : —  ...  It  was  assumed  at  the  trial 
that  plaintiff  would  prove,  as  she  was  bound  to  prove  at  some 
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stage  of  the  trial  in  order  to  succeed,  that  Mr.  Smart,  in 
whose  presence  plaintiff  signed  the  agreement,  was  defend- 
ant's agent;  and  on  that  assumption  much  evidence  was  re- 
ceived that  it  now  appears  was  wholly  inadmissible  as  against 
defendant.  .  .  .  Plaintiff  disclaimed  and  abandoned  all 
charges  or  imputations  of  personal  fraud  on  defendant's  part, 
and,  unless  it  was  proved  that  Smart  was  his  agent,  the  con- 
versations with  and  statements  to  Smart  could  not  affect 
defendant.  .  .  .  The  evidence  did  not  support  the  alle- 
gation of  Smart's  agency  for  defendant,  but  established  the 
contrary,  and  proved  that  in  the  impeached  transaction  he 
was  acting  for  plaintiff  and  as  her  agent.  .  .  .  After 
argument  and  a  full  consideration  of  the  whole  testimony, 
the  trial  Judge  found  against  plaintiff  on  the  question  of 
agency.  .  .  .  These  conclusions  are  well  supported  by 
the  testimony.  .  .  .  The  defendant  acted  in  good  faifli, 
and  was  not  affected  with  knowledge  of  what  is  alleged  to 
have  taken  place  when  plaintiff  signed  the  agreement.  .  .  . 
But  plaintiff  has  not  substantiated  her  account  of  the  cir- 
cumstances connected  with  her  signature,  and  the  trial  Judge 
has  found  that  she  was  not  subjected  to  coercion  or  pressure, 
that  she  was  not  taken  by  surprise,  and  he  accepts  Mr. 
Smart's  statement  that,  before  she  signed  the  document,  she 
read  it  aloud  and  said  she  understood  it.  .  .  .  Of  her 
general  intelligence  and  of  her  ability,  under  ordinary  cir- 
cumstances, to  understand  the  nature  and  effect  of  a  short 
and  simple  document  such  ,as  the  one  in  question,  there  can 
be  no  reasonable  doubt,  and  upon  her  lay  the  onus  of  satis- 
fying the  tribunal  that  she  did  not  in  fact  #iderstand  it. 
It  was  not  incumbent  upon  defendant  to  demonstrate  that 
she  did,  but,  if  the  onus  was  upon  him,  he  has  successfully 
discharged  it  and  obtained  a  finding  in  his  favour.  .  .  . 
It  must  be  taken,  as  against  her,  that,  inasmuch  as  she  did 
re«d  the  document,  and  did  thereafter  sign  it,  she  did  under- 
stand and  agree  to  it.  At  all  events  she  fails  to  shew  that 
the  document  is  not  in  any  material  respect  what  she  intended 
to  agree  to;  and,  there  having  been  no  fraud  or  mistake,  the 
writing  binds  according  to  its  terms:  Martin  v.  Pycroft,  2 
De  G.  M.  &  G.  786;  Powell  v.  Smith,  L.  E.  14  Bq.*85. 

On  the  question  of  the  value  of  the  premises,  there  is,  as 
might  be  expected,  the  usual  difference  of  opinion.  But  in 
any  case  there  is  not  shewn  a  case  of  such  gross  undervalue 
as  would  justify  the  Court  in  declining  to  enforce  the  agree- 
ment. Testing  the  opinions  given,  by  the  actual  cases  of 
sales  and  the  condition  of  the  market,  the  finding  of  the 
Judge  that  the  price  agreed  to  be  paid  is  the  full  value  of 
the  farm,  is  well  supported.    Neither  upon  this  ground,  nor 
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upon  any  of  the  others  put  forward,  has  a  case  of  improvi- 
dence been  established. 

Appeal  dismissed  with  costs. 

April  18th,  1904. 
C.A. 

FAELEY  V.  SANSON. 

Landlord  and  Tenant  —  Lea^e  —  Renewal  —  Arbitration — 
Lessees  Naming  Arbitrator  under  Protest — Landlord  Ap 
pointing  Sole  Arbitrator, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  1  0. 
W.  R.  738,  5  0.  L.  R.  105,  in  so  far  as  it  was  against  de- 
fendants. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Oslee,  Maclen- 
NAN,  Garrow,  Maclaren,  JJ.A. 

A.  H.  Marsh,  K.C.,  for  appellants. 

T.  D.  Delamere,  K.C.,  for  plaintiffs. 

Moss,  C.J.O. — By  an  indenture  of  lease  dated  1st  April, 
1880,  made  between  the  then  rector  and  churchwardens  of 
Trinity  Church,  as  lessors,  and  the  plaintiffs,  as  lessees, 
certain  premises  were  demised  to  plaintiffs  for  the  term  of 
21  years  from  the  Ist  November,  1879,  at  an  annual  rental 
of  $30.  The  lease  contained  an  agreement  for  renewal  at 
the  expiratioix  of  the  term  upon  the  following  terms:  the 
lessors  were  «rt  liberty  to  elect  either  to  take  the  improve- 
ments made  by  the  lessees  at  a  valuation  or  to  grant  a 
new  lease  for  a  further  term  of  21  years  at  a  rent  to  be  fixed 
by  arbitrators,  one  to  be  chosen  by  the  lessors,  one  to  be 
chosen  by  the  lessees,  and  a  third  to  be  chosen  by  the  two — 
the  award  of  any  two  to  be  final,  the  choosing  of  the  arbi- 
trators to  be  not  sooner  than  one  month  preceding  the  de- 
termination of  the  term.  And  provided  that  if  either  party 
refused  or  neglected  to  appoint  an  arbitrator  within  seven 
days  after  being  required  in  writing  by  the  other  of  them 
to  do  so,  the  other  might  appoint  a  sole  arbitrator,  whose 
award  should  be  final.  There  were  other  terms  with  respect 
to  the  lessors  electing,  after  the  making  of  the  award,  be- 
tween paying  the  value  of  the  improvements  and  granting  a 
renewal  lease. 

The  term  expired  on  the  31st  October,  1900,  but  previous 
to  that  date  the  buildings  or  improvements  owned  by  the 
plaintiffs  became  valueless,  and  there  had  been  some  dealings 
with  regard  to  the  premises  and  some  communications  be- 
tween the  plaintiffs  and  defendants  or  some  of  them,  by  rea- 
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son  of  which  the  plaintiffs  contended  that  all  the  provisions 
of  the  lease  with  respect  to  renewal  were  ended,  and  they 
were  freed  from  all  further  liability  thereunder. 

On  the  15th  February,  1902,  the  defendants,  the  succes- 
sors of  the  original  lessors,  served  upon  the  plaintiffs  a 
notice  rr^nuiring  them  to  appoint  an  arbitrator  in  accord- 
ance with  the  provisions  of  the  lease.  To  this  the  plaintiffs 
replied,  through  their  solicitors,  that  they  contended  that 
the  defendants  had  no  longer  any  right  to  insist  upon  a  re- 
.  newal  of  the  lease,  and  they  suggested  that  it  would  be  much 
better  and  save  a  great  deal  to  all  parties  to  bring  the  mat- 
ter before  the  Court  on  a  special  case  and  obtain  the  opinion 
of  the  Court  upon  the  subject.  But  while  taking  this  posi- 
tion and  protesting  against  any  arbitration,  they  named  an 
arbitrator  to  act  on  their  behalf,  in  case  they  were  compelled 
to  go  on  with  an  arbitration. 

The  defendants  did  not  accept  this  as  an  appointment  of 
an  arbitrator,  and,  after  some  further  correspondence,  as- 
sumed to  appoint  Mr.  J.  W.  G.  Whitney  as  sole  arbitrator, 
alleging  as  the  ground  for  doing  so  the  neglect  or  refusal 
of  the  plaintiffs  to  name  an  arbitrator  after  having  been  re- 
quired to  do  so  in  accordance  with  the  lease. 

Thereupon  this  action,  was  commenced  for  a  declaration 
that  defendants  were  n^legally  entitled  to  proceed  to  re- 
new or  to  take  further  J|Joceedings  under  the  lease  for  re- 
newal or  fixing  of  a  further  rent,  and  an  injunction  restrain- 
ing the  defendants  from  proceeding  with  the  arbitration  be- 
fore Mr.  Whitney  ae  sole  arbitrator,  and  from  proceeding 
with  any  arbitration  in  regard  to  renewal  of  the  lease. 

The  defendants,  besides  combatting  the  plaintiffs'  claim 
that  the  right  to  proceed  to  renew  and  to  ascertain  the  re- 
newal rent  by  arbitration  was  at  an  end,  insisted  that  the 
circumstances  justified  them  iu  appointing  Mr.  Whitney  sole 
arbitrator. 

At  the  trial  they  raised  the  objection  that  there  was  no 
jurisdiction  to  restrain  the  proceedings  before  Mr.  Whitney 
as  sole  arbitrator. 

The  learned  Chancellor,  who  tried  the  case,  held  that  the 
defendants  were  not  deprived  of  the  right  to  insist  upon  a 
renewal  of  the  lease  and  to  proceed  to  arbitration.  But  he 
also  held  that  the  plaintiffs  had  made  a  valid  appointment 
of  an  arbitrator,  and  that  the  defendants  were  in  fbe  wrong 
in  assuming  to  appoint  a  sole  arbitrator  and  to  proceed  witii 
the  arbitration  before  him,  and  that  the  case  was  a  proper 
one  for  the  interposition  of  the  Court  to  restrain  such  pro- 
ceedings: 5  0.  L.  R.  195. 

VOL.  m.  O.W.B.  NO.  16—31 
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The  defendants  appealed  from  the  judgment  in  so  far  as 
it  was  adverse  to  them. 

Upon  the  argument  we  held  that  the  judgment  was  right 
as  to  the  appointment  of  a  sole  arbitrator.  The  only  question 
remaining  to  be  disposed  of  is  whether  the  learned  Chancellor 
was  right  on  the  point  of  jurisdiction,  and  we  think  he  was. 
As  he  pointed  out,  the  plaintiffs  were  contending  that  there 
was  no  right  to  arbitrate  as  to  a  new  lease,  and  were  un- 
willing to  arbitrate  until  this  was  determined,  but  never- 
theless, urged  on  by  the  pressure  of  the  defendant©,  the^ 
did  appoint  an  arbitrator. 

This  was  a  valid  appointment  which  the  defendants  were 
not  entitled  to  ignore.  They  were  not  in  a  position  to  ap- 
point an  arbitrator  except  to  act  with  the  arbitrator  ap- 
pointed. They  could  have  accepted  that  position  if  their 
desire  was  to  proceed  with  the  arbitration.  By  appointing 
their  arbitrator  in  the  usual  way  they  would  have  placed 
the  matter  in  train  for  proceeding  with  the  reference. 

But,  instead  of  doing  so,  they  sought  to  place  the  plaintiffs 
in  a  difficulty. 

It  was  apparent  that  there  was  an  attempt  to  set  up  an 
arbitrator  to  usurp  a  position  which  belonged  not  to  him 
alone  but  to  another  as  well^  a]|||it  was  proper  that  the 
Court  should  interfere  at  the  thr«|Pld  to  prevent  the  wrong 
and  injustice  that  such  a  course  would  lead  to. 

Besides,  the  plaintiffs  were  impeaching  the  existence  of 
the  submission  and  contending  that  it  was  no  longer  binding 
on  them,  and  it  was  reasonable  that  this  matter  should  be 
settled  in  the  first  instance:  Kilts  v.  Moore,  [1896]  1  Q.  B. 
253.  The  plaintiffs  were  entitled  to  resort  to  the  Court  for 
that  relief,  and,  the  Court  being  thus  possessed  of  the  matter, 
it  was  eminently  proper  that  all  the  questions  arising  out 
of  it  should  be  determined,  and  that  the  parties  should  not 
bo  left  to  further  or  other  actions  with  regard  to  the  same 
mattors.  The  cases  relied  on  by  the  defendants,  of  which 
North  London  R.  W.  Co.  v.  Great  Northern  R.  W.  Co.,  11 
Q.  B.  D.  30,  and  London  and  Blackwell  R.  W.  Co.  v.  Cross, 
31  Ch.  D.  354,  are  samples,  are  not  applicable  to  this  case. 
On  the  other  hand,  Direct  Cable  Co.  v.  Dominion  Telegraph 
Co.,  28  Gr.  648,  affirmed  in  appeal,  8  A.  R.  416,  is  strongly 
in  favour  of  plaintiffs'  position. 

The  appeal  should  be  dismissed.  The  question  of  the 
position  of  the  arbitrator  appointed  by  the  plaintiffs,  though 
touched  upon  in  argument,  is  not  before  us  on  this  appeal, 
and  we  only  refer  to  it  to  observe  that  he  was  not  appointed 
to  act  as  sole  arbitrator. 


468 

OsLER,  J. A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennax,  Garuow,  and  Maclaben,  JJ.A.,  concurred. 

April  18th,  1904. 
C.  A. 

REYNOLDS  v.  TRIVITT. 

Trespass  to  Land — Title  —  Description  —  Cancellation  of 
Deed — Cloud  on  Title — Plan  and  Survey — Correctness — 
Heal  Property  Limitation  Act — Acts  of  Encroachment — 
Land  in  State  of  Nature — Fencing — Removing  Timber 
— Pasturing  Cattle. 

Action  commenced  on  25th  March,  1902,  to  have  a  con- 
veyance from  one  John  Allen  to  defendant  Trivitt,  dated 
9th  February,  1888,  cancelled  as  a  cloud  upon  plaintiff's 
title  to  14  acres  of  lot  3  in  the  9th  concession  of  the  town- 
ship of  Xorth  Gwillimbury,  and  for  an  injunction  to  re- 
strain defendant  from  trespassing  on  the  same  land,  by 
cutting  and  removing  timber,  and  for  damages  for  such  tres- 
pass. In  his  statement  of  claim  plaintiff  claimed  title,  by 
several  mesne  conveyances,  under  the  grantee  of  the  Crown. 
Defendant  denied  plaintiff's  title  and  claimed  title  in  him- 
self by  length  of  possession. 

The  trial  Judge,  Teetzel,  J.,  found  that,  although  de- 
fendant had  no  paper  title,  he  had  proved  a  title  by  length 
of  possession,  and  dismissed  the  action.     Plaintiff  appealed. 

J.  MacGregor  and  E.  K.  Reynolds,  for  appellant. 

J.  H.  Moss,  for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Obler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Maclennan^  J.A. — The  first  question  is  as  to  the  paper 
title.  [The  learned  Judge  examined  the  title  at  length, 
giving  descriptions,  etc.]     .    .    . 

Such  is  the  defendant's  paper  title,  from  which  it  is 
apparent  that  the  learned  Judge  was  right  in  his  conclusion 
that  it  does  not  cover  the  14  acres  in  question.  The  founda- 
tion deed  of  his  title,  namely,  that  of  24th  April,  1860,  from 
Bourchier  to  Evans,  is  clear  and  definite  in  the  boundaries 
of  the  land  granted,  although  indefinite  as  to  the  acreage, 
expressing  it  as  100  acres  "  more  or  less,"  and  no  one  could 
for  a  moment  suppose  that  under  that  deed,  and  the  chain 
of  deedfl  which  followed  it,  he  had  a  title  to  more  land  than 
that  described  by  metes  and  bounds  in  the  deed  of  1860. 
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Even  in  the  deed  of  February,  1888,  on  which  the  de- 
fendant relies  as  his  title,  and  which  the  plaintiflE  complains 
of  as  a  cloud  upon  his  title  to  the  14  acres  in  question,  the 
land  conveyed  is  expressed  to  be  "  composed  of  the  north 
part  of  the  west  half  or  lot  Xo.  3  in  the  9th  concession  of 
the  said  township  of  North  Gwillimbun-,  containing  by  ad- 
measurement 114  acres  of  land  be  the  same  more  or  less." 

The  defendant's  title  deeds,  therefore,  not  only  do  not  in 
fact  convey  the  land  in  dispute,  but  when  examined  do  not 
even  profess  to  do  so. 

That  being  so,  the  first  ground  of  relief  sought  by  the 
plaintiff  fails,  namely,  the  cancellation  of  the  deed  of  Feb- 
ruary, 1888,  as  a  cloud  upon  his  title:  Hurd  v.  BillLngton, 
6  Gr.  145. 

The  next  question  is  as  to  the  plaintiff's  paper  title,  and 
I  think  that  is  clearly  made  out.  The  deeds  produced  by 
the  plaintiff  from  persons  admitted  to  be  the  heirs-at-law 
of  the  patentee,  and  under  whom  he  claims,  shew  a  good 
title  in  him  to  the  whole  lot,  except  the  200  acres  sold  for 
taxes  in  1831,  that  is  the  front  200  acres,  and  that  is  the 
finding  of  the  learned  Judge. 

My  learned  brother  has  not,  however,  in  express  terms 
found  that  the  14  acres  in  question  lie  outside  of  the  200 
acres,  not  having  been  able  to  rely  on  the  correctness  of  a 
survey  and  plan  made  by  Surveyor  Abrey.  This  survey  and 
plan  had  been  made  a  good  many  years  ago,  about  the  year 
1880,  for  the  plaintiff,  and  while  Mr.  Abrey  was  unable 
after  so  many  years  to  remember  with  certainty  what  he  had 
done,  apart  from  the  plan,  he  nevertheless  said  it  was  cor- 
rect, and  I  think,  taken  with  the  other  evidence  in  the  case, 
the  plan  bears  strong  evidence  of  correctness  upon  the  face 
of  it.     .     .     . 

There  was  no  evidence  attacking  the  accuracy  of  Abrey's 
survey  and  plan,  and  ...  it  must  be  taken  to  be  correct 
and  to  shew  with  sufScient  certainty  the  true  boundary  be- 
tween the  200  acres  sold  for  taxes  and  the  remainder  of 
the  lot. 

That  leaves  the  question  of  defendant's  claim  under  the 
Beal  Property  Limitation  Act  to  be  considered,  which  the 
learned  Judge  determined  in  favour  of  defendant. 

The  case  is  one  of  a  succession  of  trespasses,  or,  putting 
it  at  the  highest  for  the  defendant,  one  of  encroachment. 
It  is  not  a  case  of  a  person  taking  possession  under  colour 
of  title,  which  turns  out  to  be  defective,  he  having  a  con- 
veyance which  on  the  face  of  it  purports  to  give  him  the 
land,  as  in  Hyland  v.  Scott,  19  C.  P.  166,  and  to  which 
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different  considerations  apply.  See  Robertson  v.  Daley,  11 
0.  R.  352,  and  judgment  of  Burton,  J.A.,  in  Harris  v. 
Mudie,  7  A.  R.  428-9.  This  is  a  case  of  a  landowner  doing 
certain  acts  upon  adjoining  land,  not  only  without  having, 
but  without  any  reasonable  ground  for  supposing  he  had, 
any  right  or  title  thereto. 

This  land  is  still  in  a  state  of  nature.  It  haa  never 
been  built  upon  or  cleared  or  cultivated  or  resided  upon. 
There  is  a  belt  of  several  acres  of  the  defendant's  adjoining 
land  between  his  clearing  and  this  land,  which  is  in  the 
same  condition.  It  was  overrun  by  fire  a  good  many  years 
ago,  and  left  ever  since  as  the  fire  left  it,  covered  with  logs 
and  rubbish,  and  a  new  growth  of  trees  has  been  allowed  to 
spring  up. 

The  defendant,  however,  contends  that  he  has  exercised 
such  acts  of  ownership  upon  the  land  for  more  than  ten  years 
before  action  as  have  dispossessed  the  plaintiff  and  have  con- 
stituted such  a  possession  by  himself  as  is  a  bar  to  the 
present  action. 

The  principal  act  relied  upon  by  defendant  is  the  build- 
ing of  a  brush  fence  along  the  south  limit  of  the  land  by 
one  Ezra  Grant  some  time  between  1879  and  1881,  while  he 
was  in  possession  of  the  defendant's  land,  and  from  whom  in 
the  first  place  he  obtained  his  title.  At  that  time  the  title 
of  all  but  the  200  acres  sold  for  taxes  was  still  in  the  heirs 
of  the  patentee,  who  had  never  taken  possession,  but  that 
part  south  of  the  14  acres  was  occupied  by  a  squatter  named 
Mann,  who,  as  I  understand,  had  cleared  up  to  the  south 
limit  of  the  14  acres. 

Another  act  relied  on  by  defendant  is  the  taking  of  wood 
and  fence  timber  from  the  land  from  time  to  time,  the  last 
time  shortly  before  the  commencement  of  the  action.  He 
admits,  however,  that  for  five  years  before  action  he  had 
taken  no  timber,  "  only  just  picked  wood  around  a  little." 

The  only  other  act  was  the  pasturing  of  cattle,  that  is, 
the  mere  wandering  at  will  of  his  cattle,  and  those  of  others, 
among  the  logs  and  brushwood.  It  is  shewn  that  this  was 
done  more  or  less  from  the  time  he  obtained  his  title,  dur- 
ing the  defendant's  own  occupation,  and  at  one  time  during 
the  occupation  of  a  tenant.  Being  asked:  ^'You  have  not 
done  anything  more  on  the  property  except  let  your  cows 
through  there  for  the  last  ten  years?''  Answer:  "They  had 
the  privilege  of  running  there ;  there  is  nothing  to  keep  them 
from  going  there,  no  fence  ever  put  up."  The  fact  was  that 
defendant's  cattle  pasture  was  at  the  south  end  of  his  land, 
next  to  the  woods  of  his  own  land,  and,  there  being  no  fence, 
the  cattle  naturally  wandered  through  both  woods.     It  is 
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also  proved  that  on  one  occasion,  after  a  second  fire  had  run 
over  a  strip  of  ground,  defendant  sowed  clover  seed  upon  it, 
which  geianinated,  and  was  cropped  by  his  cattle. 

That  is  the  sum  and  substance  of  defendant's  acts  of 
possession. 

Now,  there  is  no  doubt  that  in  1888  or  thereabouts,  after 
plaintiff  had  obtained  his  title,  he  entered  upon  the  land, 
if  that  was  necessary.  He  had  the  survey  made  by  Abrey 
in  or  about  that  year,  and  he  employed  one  Holstock,  who 
lived  near  by,  to  protect  it  against  trespassers,  who  says  he 
did  soon  afterwards  forbid  some  persons,  not  the  defendant 
however,  whom  he  found  cutting  wood,  and  who  desisted. 

There  can  be  no  pretence  that  prior  to  1888  plaintiff  or 
the  heirs  of  the  patentee  had  been  dispossessed,  and  the 
fence  built  by  grant  in  1880  or  1881  is  therefore  of  no 
significance  whatever.  Being  built  on  the  land  while  it  be- 
longed to  the  heirs  of  the  patentee,  it  became  their  property, 
and  plaintiff  having  become  owner,  and  having  entered  be- 
fore the  statutory  period  had  run,  it  became  his  property 
as  absolutely  as  if  he  had  built  it  himself.  The  defendant's 
claim,  therefore,  must  rest  on  what  has  been  done  since 
plaintiff's  entry  in  1888,  that  is,  the  acts  of  cutting  and 
removing  wood  and  the  pasturing  of  cattle.  I  am  of  opinion 
that  none  of  these  acts,  nor  all  of  them  together,  are  suffi- 
cient, on  the  authorities,  to  constitute  a  dispossession  of  the 
plaintiff.  The  cutting  of  wood  was  necessarily  intermittent, 
with  apparently  an  interval  of  five  years,  or  even  ten  years, 
before  the  commencement  of  the  action.  As  to  the  pastur- 
ing of  cattle,  the  defendant  resided  on  the  north  part  of  the 
lot  near  the  lake,  and  has  been  gradually  clearing  his  land 
from  the  north  southward.  It  could  only  be  in  the  summer 
that  his  cattle  would  wander  over  the  land,  and  in  the 
winter  there  could  be  no  pasturing  there.  At  those  times, 
unless  when  the  defendant  entered  to  cut  wood,  he  could 
have  no  sort  of  possession  which  could  for  a  moment  be  a 
dispossession  of  the  plaintiff. 

I  am  of  opinion  that  these  acts  were  merely  occasional 
acts  of  trespass,  and  wholly  insufficient  to  constitute  posses- 
sion of  the  kind  required  by  the  statute  to  bar  the  true  owner. 

The  authorities  are  numerous  and  clear,  in  my  opinion, 
that  such  intermittent,  isolated  acts  are  wholly  insufficient 
to  acquire  a  title  and  to  bar  the  true  owner  of  his  right. 
They  are  collected  in  Armour  on  Titles,  3rd  ed.,  pp.  307-8, 
and  need  not  be  here  enumerated.  The  latest  case  is  a  deci- 
sion of  this  Court,  North  British  Loan  Co.  v.  Kenny,  12th 
September,  1899,  apparently  not  reported. 

If  it  were  necessary,  I  think  the  case  might  also  be  de- 
cided on  sub-sec.  4  of  sec.  5  of  the  statute.     The  land  is 
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still  unquestionably  in  a  state  of  nature.  There  is  no  evi- 
dence that  the  grantee  of  the  Crown,  his  heirs  or  assigns, 
by  themselves,  their  servants  or  agents,  had  taken  actual 
possession  by  residing  upon  or  cultivating  any  portion  there- 
of until  the  plaintiff  acquired  the  title  of  the  heirs  in  July, 
1887,  or  that  they  or  any  of  them  had  any  knowledge  before 
that  date  of  the  same  having  been  in  the  actual  possession 
of  the  defendant  or  of  any  one  under  whom  he  claims. 
Those  who  had  taken  possession  before  the  plaintiff  obtained 
title  were  mere  squatters,  and  not  heirs  or  assigns  of  the 
patentee.  Therefore,  even  if  it  were  conceded  that  the  de- 
fendant's acts  upon  the  land  amounted  to  possession,  he 
could  not  claim  to  have  acquired  a  title  to  it,  inasmuch  as 
in  such  a  case  time  runs  from  knowledge  by  the  true  owner 
of  the  entry  on  his  land,  and  must  have  run  for  twenty 
years  to  bar  his  title. 

I  am  of  opinion  that  the  appeal  should  be  allowed  and 
that  the  plaintiff  is  entitled  to  an  injunction  and  to  dam- 
ages for  six  years  before  action,  which  I  think  we  may  assess 
at  $20.  The  plaintiff  is  entitled  to  costs  here  and  below, 
except  so  far  as  increased  by  joining  the  mortgagees  as 
parties. 


April  18th,  1904. 
C.  A. 

BLACK  v.  IMPBEIAL  BOOK  CO. 

Copyright  —  Book  —  Foreign  Reprints  —  Notice  to  English 
Commissioners  of  Customs — Entry  at  Stationers'  Hall — 
Copyright  in  E ncyclopoidia — Imperial  Acts. 

Appeal  by  defendants  from  judgment  of  Street,  J.,  2 
0.  V; .  R.  117,  5  0.  L.  E.  184. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Oslee,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

W.  E.  Raney  and  J.  Hales,  for  defendants. 

W.  Barwick,  K.C.,  and  J.  H.  Moss,  for  plaintiffs. 

Maolennan,  J.A.— The  first  question  in  the  appeal  is 
whether  the  Imperial  Copyright  Act,  5  &  6  Vict.  ch.  45,  is 
in  force  in  Canada,  and  I  agree  with  my  brother  Street  that 
the  question  is  settled  in  the  affirmative  bv  the  judgment  of 
this  Court  in  Smiles  v.  Belford,  1  A.  R.  435.  It  was  argued 
that  the  effect  of  several  subsequent  decisions  of  the  Privy 
Council  on  the  construction  of  the  British  North  America 
Act  had  in  effect  overruled  that  case,  but  I  do  not  think  so. 
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I  also  agree  with  the  conclusion  arrived  at  by  my  learned 
brother  at  the  trial  on  the  sufficiency  of  the  copy  of  the 
certificate  of  registration  as  evidence  of  copyright;  and  he 
has  so  fully  stated  the  reasons  which  support  that  conclusion, 
that  it  is  not  necessary  to  add  anything  on  my  part. 

It  was  objected  before  us  that,  inasmuch  as  at  the  time 
of  registration  only  the  first  volume  of  the  Encyclopaedia 
had  been  completed,  sec.  19  of  the  Act  required  that  the 
proprietors  should  have  specified  that  the  first  publication 
referred  to  was  that  of  the  first  volume.  It  is  proved  as  a 
fact  that  at  the  time  of  registration  only  the  first  volume 
had  been  published,  and  the  entry  is  in  the  precise  form 
prescribed  by  the  statute.  The  entry  is  "  Date  of  first  publi- 
cation, January  30th,  1875."  The  first  publication  could 
not  be  of  anything  else  than  that  of  the  first  volume,  and 
the  omission  to  mention  the  first  volume  specifically  could 
not  mislead  any  one.  I  therefore  think  there  was  sufiScient 
compliance  with  the  requirement  of  the  statute,  and  that  the 
objection  of  want  of  registration  ought  not  to  prevail. 

The  next  question  is  whether  the  agreement  between  the 
Messrs.  Black  and  their  co-plaintiffs,  the  Clark  Company, 
Limited,  dated  2l8t  February,  1889,  is  an  assignment  of  the 
copyright,  by  reason  whereof  the  Messrs.  Black  would  be 
disqualified  from  suing  in  respect  of  anything  done  after  it 
was  made,  and  the  Clark  Company  would  hie  equally  dis- 
qualified under  sec.  34  of  the  Act  for  want  of  registration 
of  the  assignment. 

I  am  of  opinion  that  the  agreement  in  question  is  not 
an  assignment,  but  a  mere  personal  license.  It  relates  to 
two  distinct  subjects;  to  the  Encyclopaedia  Britannica,  and 
also  to  what  is  called  the  Times  Supplement  of  the  same 
Encyclopaedia.  As  to  the  Encyclopaedia,  it  merely  grants  a 
right  of  exclusive  publication  and  sale,  with  the  use  of  the 
plates  from  which  it  was  printed,  for  a  limited  time,  several 
years  short  of  the  legal  term  of  the  copyright.  The  price 
at  which  the  work  is  to  be  sold  is  restricted,  and  at  the  end 
of  the  term  the  plates  are  to  be  returned,  and  any  unsold 
volumes  are  to  be  delivered  to  the  Messrs.  Black.  It  is 
also  provided  that  the  Clark  Company  may,  on  terms  of 
indemnity,  prosecute  actions  for  infringement  or  otherwise 
in  the  name  of  the  Messrs.  Black.  There  are  other  special 
res t riot ion?^  agreed  to  by  the  company,  in  the  exercise  of  the 
right*;  and  privileges  granted  to  them.  The  provisions  re- 
lating to  the  Encyclopaedia  are  very  different  from  those 
relating  to  the  Supplement.  As  to  the  latter  it  is  expressly 
declared  that  as  between  the  parties  the  copyright  is  to  be- 
long to,  and  to  be  deemed  to  be  vested  in,  the  company.  The 
present  action  concerns  the  Encyclopaedia  alone,  and  has  no 
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reference  to  the  Times  Supplement,  and,  having  regard  to 
the  terms  of  the  agreement,  and  to  the  authorities  cited  in 
the  judgment,  I  think  that  on  this  point  also  it  is  right. 

It  being  clear,  then,  that  the  Messrs.  Black  are  the  pro- 
prietors of  the  copyright,  and  the  Clark  Company  being  tiieir 
licensees,  they  properly  join  in  this  action  to  restrain  what  is 
alleged  to  be  an  infringement  on  the  part  of  the  defendants. 

That  alleged  infringement  is  the  importation  from  the 
United  States  of  copies  of  the  Encyclopaedia  printed  in  that 
country  for  sale  in  Canada. 

The  fact  is  not  disputed,  but  it  is  contended  that  the 
plaintiff£  cannot  succeed  for  want  of  compliance  with  sec. 
152  of  the  Imperial  Customs  Consolidation  Act,  39  &  40 
Vict.  ch.  36,  by  giving  the  notice  to  the  Commissioners  of 
Customs  prescribed  by  that  section. 

The  section  prohibits  the  importation  into  the  British 
possessions  abroad  of  any  copyright  books  printed  or  re- 
printed in  any  other  country  than  the  United  Kingdom, 
but  provides  that  no  such  importation  shall  be  prohibited  un- 
less the  proprietor  shall  have  given  notice  in  writing  to  the 
Commissioners  of  Customs  that  such  copyright  subsists,  and 
Btates  therein  the  date  when  the  copyright  is  to  expire.  It 
then  requires  that  the  Commissioners  shall  transmit  to  the 
ports  of  the  British  possessions  abroad,  lists  of  copyright 
books  so  notified  to  them. 

This  section,  if  applicable  to  Canada,  would  have  been  a 
-complete  answer  to  the  plaintiffs^  action  if  the  required  no- 
tice had  been  given.  A  notice  was  in  fact  given,  but  it  was 
fatally  defective  in  stating  an  erroneous  date  for  the  expira- 
tion of  the  copyright. 

The  plaintiffs,  however,  contend  that  sec.  152  is  not  in 
force  in  Canada,  and  my  learned  brother  has  held  that  to  be 
so,  inasmuch  as  Canada  has  control  of  its  own  customs,  and 
is  excepted  from  the  operation  of  sec.  152  by  the  provisions 
of  sec.  151  of  the  same  Act. 

Section  151  declares  that  the  Customs  Act  shall  be  in 
force  in  all  the  British  possessions  abroad  excepting  .  .  . 
as  to  any  such  possession  as  shall  by  local  Act  or  Ordinance 
have  provided,  with  the  sanction  and  approbation  of  Her 
Majesty,  ...  for  the  management  and  regulation  of 
the  customs  of  such  possession. 

Before  and  at  the  time  this  Act  was  paissed  Canada  had 
for  many  years,  with  the  sanction  and  approbation  of  Her 
Majesty,  provided  for  the  management  and  regulation  of  its 
customs,  and  to  my  apprehension  it  is  clear  that  sec.  151 
means  to  say  that  this  Act,  being  a  Customs  Act,  Canada  is 
excepted  from  its  operation.     It  is  argued  that  sec.  152  is 
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not  a  Customs  Act,  but  a  Copyright  Act,  inasmuch  as  it  regu- 
lates the  importation  of  reprints  of  copyright  works,  and 
that  therefore  its  application  to  Canada  is  not  withheld  from 
Canada.  It  is  also  argued  that,  if  sec.  152  be  a  Customs 
and  not  a  Copyright  Act,  sec.  172  of  the  Copyright  Act  is 
also  a  Customs  Act,  for  the  same  reason,  and  is  withheld 
from  application  to  Canada  by  sec.  151,  in  which  case  im- 
portation would  no  longer  be  illegal.  T  cannot  agree  with 
either  of  these  contentions.  The  Copyright  Act,  sec.  17, 
made  full  and  minute  provision  against  importation  for  sale 
or  hire  into  the  United  Kingdom  or  any  other  part  of  the 
British  dominions  of  foreign  reprints,  under  penalties  and 
forfeiture,  and  provided  that  they  might  be  seized  and  de- 
stroyed by  any  officer  of  customs  or  excise.  This  enact- 
ment would  not  be  affected,  but  would  still  remain  in  force, 
oven  if  the  Customs  Acts  were  all  rr])ealed.  The  only  effect 
of  such  a  repeal  would  be  that  there  might  be  no  officer  of 
customs  to  make  such  a  seizure,  but  that  might  still  be  done 
by  an  officer  of  excise.  Although,  therefore,  sec.  17  gives 
certain  powers  to  and  imposes  certain  duties  upon  officers 
of  Customs,  that  does  not  make  that  section  a  Customs  Act, 
within  the  definition  in  sec.  284  of  the  expression  "The 
Customs  Act**  used  in  sec.  161.  So  no  more  is  sec.  152  a 
Copyright  Act,  nor  less  part  of  a  Customs  Act,  merely  be- 
cause, in  order  to  facilitate  the  transaction  of  Customs  busi- 
ness, it  permits  importation  of  copyright  works  as  a  penalty 
for  omitting  to  comply  with  the  regulation  of  giving  notice 
of  the  copyright.  I,  therefore,  think  that  sec.  152,  while 
still  applicable  to  importations  into  the  United  Kingdom, 
and  to  such  possessions  as  have  not  control  of  their  own 
Customs,  is  inapplicable  to  Canada. 

If  that  be  so,  then  the  importation  complained  of  was 
illegal  as  contravening  sec.  17  of  the  Copyright  Act. 

The  next  question  is  as  to  the  remedies  and  relief  to 
which  the  plaintiffs  are  entitled. 

Section  15  of  the  Copyright  Act  appears  to  be  clearly 
inapplicable.  It  is  confined  to  books  unlawfully  printed. 
These  books,  having  been  printed  in  the  United  States,  were 
not  printed  unlawfully.  It  is  the  importation  alone  which 
is  unlawful.  The  printing  abroad  not  having  been  illegal, 
the  property  in  the  hooka,  so  printed,  while  they  remained 
in  the  United  States,  was  still  in  the  printer,  and  mere 
illegal  importation  would  not  alone  change  the  property, 
which  would  still  remain  in  him  prima  facie  after  being 
imported.  But  then  sec.  23  becomes  applicable,  which  de- 
clares that  copies  unlawfully  printed,  or  imported,  without 
consent  in  writing,  shall  be  deemed  to  be  the  property  of 
the  registered  proprietor  of  the  copyright.    The  effect  of  that 
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enactment  is,  that  when  copies  are  imported,  even  though 
they  have  not  been  unlawfully  printed,  they  at  once  become 
the  property  of  the  copyright  proprietor ;  and  the  section  gives 
a  remedy  by  action  of  trover  or  detinue  after  demand  in 
writing.  The  books  having  been  originally  the  property  of 
the  printer,  his  possession  of  them  was  also  lawful;  and 
even  after  importation  the  possession  would  still  be  lawful, 
and  a  demand  in  writing  by  the  copyright  owner  is  made 
necessary  in  order  to  make  the  possession  wrongful,  and 
actionable.  The  statute  requires  the  demand  to  be  in  writ- 
ing, which  is  not  necessary  by  the  common  law:  Taylor  on 
Evidence,  415 ;  Smith  v.  Young,  1  Camp.  439.  It  would  seem 
to  follow,  therefore,  as  to  books  still  in  the  possession  of  the 
defendants,  that  no  action  of  trover  or  detinue  could  lie 
without  a  demand  in  writing.  As  to  books  which  had  been 
sold,  however,  having  become  the  property  of  the  plaintiffs 
at  the  instant  of  importation,  the  sale  alone  was  a  conversion 
without  anv  demand  whatever:  Fowler  v.  HoUins,  L.  E.  7 
H.  L.  757,  '795. 

Now,  the  defendants  expressly  admit  that  they  have  im- 
ported their  books  into  Canada  for  the  purpose  of  sale,  and 
have  sold  them,  and  the  action  is  brought  to  restrain  such 
importation  and  sale  in  the  future,  and  for  delivery  of  copies 
still  unsold,  and  also  for  profits  made  by  such  sales,  and 
damages  suffered  by  the  plaintiffs.  The  right  of  the  plain- 
tiffs to  seek  and  obtain  an  injunction  to  restrain  further 
impori^ation,  and  also  to  restrain  the  sale  of  the  books  still 
unsold,  being  clear,  the  right  to  a  specific  delivery  of  the 
books  still  in  hand,  being  tlie  property  of  the  plaintiffs,  is 
equally  clear,  without  any  previous  demand  either  in  writing 
or  otherwise.  The  latter  is  a  clear  equitable  right,  incidental 
to  the  right  to  an  injunction.  A  Couri;  of  equity  granting 
an  injunction  would  never,  in  such  a  case,  send  the  plaintiff 
to  law  to  recover  his  goods  by  an  action  of  trover  or  detinue. 
As  to  the  books  sold  before  action,  the  conversion,  as  I  have 
pointed  out,  was  complete  without  demand  of  any  kind. 
The  plaintiffs  are  therefore  entitled  to  an  account  of  dam- 
ages or  profits  in  respect  of  the  books  sold  by  the  defendants. 

Although  some  doubt  seems  to  have  been  raised  whether 
the  limitation  of  actions  and  suits  for  offences  against  the 
Act  to  12  calendar  months  next  after  the  offence  com- 
mitted, prescribed  by  sec.  26  of  the  Act,  is  applicable  to  a 
claim  for  damages  (see  McGillivray,  pp.  91  and  92),  upon 
the  whole  I  think  it  is;  and  moreover  that  the  plaintiffs  can 
have  no  right  to  a  delivery  of  books  imported,  or  to  damages 
for  sales  made,  but  within  that  limited  period  of  time. 

The  judgment,  paragraph  7,  directs  the  delivery  to  be 
made  for  destruction,  but  that  seems  to  be  confined  to  a  case 
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'Of  seizure  by  an  officer  of  Customd  or  excise  under  sec.  17, 
and  that  the  proprietor  who  recovers  them  by  action,  may  do 
what  he  pleases  with  them,  being  his  property.  I  theref<»re 
think  the  plaintiffs  may  have  the  judgment  amended  in  that 
respect,  if  they  desire  to  do  so. 

The  appeal  should  be  dismissed  with  costs. 

Moss^  C.J.O.,  gave  reasons  in  writing  for  the  same  con- 
H:lusion. 

OsLER,  J.A.,  concurred. 

Garrow  and  Maclaren,  JJ.A.,  dissented  as  to  the  ap- 
plication of  sec.  152,  giving  reasons  in  writing. 


C.A. 


April  18th,  1904. 


ST.  MARY'S  CREAMERY  CO.  v.  GRAND  TRUNK 
R.  W.  CO. 

Uailway — Carriage  of  Goods — Loss  by  Negligence — Shipping 
Bill — Bill  of  Lading  —  Conditions  Limiting  Liability — 
Insurance, 

Appeal  bv  defendants  from  judgment  of  Meredith  J., 
2  0.  W.  R.  328,  5  0.  L.  R.  742,  in  favour  of  plaintiffs  for 
$488.08  damages  with  costs  for  the  loss  of  a  quantity  of 
butter  shipped  by  plaintiff  from  St.  Mary's,  Ontario,  to 
Manchester,  England,  under  a  "  through"'*  contract  with  de- 
fendants. The  trial  Judge  held  that  the  bill  of  lading 
formed  the  contract  between  the  parties,  and  that  defendants 
were  precluded  by  sec.  246  of  the  Dominion  Railway  Act 
from  setting  up  a  breach  of  condition  as  a  ground  for  relief 
from  liability,  where  the  damage  to  goods  was  occasioned  by 
negligence. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAX,  Garrow,  Maclaren,  JJ.A. 

W.  Caseels,  K.C.,  and  W.  R.  Riddell,  K.C.,  for  defend- 
ants. 

J.  Idington,  K.C.,  for  plaintiffs. 

Garrow.  J.A. — The  whole  contest  between  the  parties 
arises  out  of  the  defendants'  contention  that  under  the  con- 
tract for  the  carriage  of  the  goods  in  question  the  plaintiffs 
were  bound  to  insure  for  defendants'  benefit  against  the  loss 
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which  occurred,  such  loss  having  admittedly  been  caused  by 
the  negligence  of  the  defendants^  servants. 

The  defendants  base  their  contention  upon  clause  13  of 
the  shipping  bill  signed  by  the  plaintiffs,  and  clause  VIIK 
of  the  bill  of  lading  signed  by  the  defendants  on  receipt  of 
the  goods.  Both  clauses  are  set  out  in  the  former  report, 
and  nocd  not  be  repeated.  The  learned  Judge  held  that  the 
bill  of  lading  contained  the  final  contract  between  the  par- 
ties, in  which  conclusion  1  agree,  although  I  think  the  result 
would  be  the  same  if  clause  13  of  the  shipping  bill  could 
also  be  incorporated  into  the  contract. 

The  learned  Judge  held  that  the  plaintiffs'  goods  were 
prima  facie  insured  under  the  policy  in  the  Baden  Marine 
Insurance  Co.  (afterwards  cancelled).  A  careful  perusal  of 
the  policy  leaves  me  inclined  to  doubt  this  conclusion.  But 
it  is  not  rtally  a  matter  of  any  moment.  If  plaintiffs  were 
bound  by  the  contract  to  insure  for  defendants'  benefit,  it  is 
beyond  question  that  they  did  not  do  so,  and  the  only  im- 
portant question  is,  therefore,  as  to  their  alleged  liability  to 
insure.  The  learned  Judge,  in  his  very  careful,  and,  if  I 
may  bo  allowed  to  say  so,  able  judgment,  relieved  the  plain- 
tiffs upon  two  grounds  each  equally  fatal  to  the  defence :  1st, 
that  the  loss  which  actually  occurred  did  not  fall  within  the 
ttrms  of  the  contract  to  insure;  and  2nd,  that,  even  if  it 
did,  the  plaintiffs  were  relieved,  because  the  defendants  could 
not  in  that  way  relieve  themselves  from  the  consequence  of 
their  own  negligence. 

The  second  ground  evidently  depends  for  its  foundation 
upon  the  law  as  declared  in  Vogel  v.  Grand  Trunk  R.  W. 
Co.,  11  S.  C.  B.  612.  That  case,  although  remarked  upon 
adversely  by  Sir  Henry  Strong,  C.J.,  in  The  Queen  v.  Grc- 
nier,  30  S.  C.  E.  42,  at  p.  53,  must  still  be  regarded  as  an 
authority  binding  upon  this  Court,  and  it  may  be,  as  the 
learned  Judge  has  held,  that  the  principle  of  that  decision 
is  wide  enough  to  make  futile  the  defendants'  attempt  to 
escape  from  the  consequences  of  their  own  negligence  in  the 
manner  proposed. 

But  it  is  obvious  that  either  ground  is  quite  sufficient. 
And,  agreeing  as  I  do  with  the  result,  I  prefer  to  rest  my 
opinion  upon  the  first  rather  than  the  second  of  the  two. 

The  clause  in  the  bill  of  lading  respecting  insurance  is, 
of  course,  by  way  of  exemption  from  liability.  The  proper 
construction  of  such  a  clause  has  been  recently  determined  in 
England  in  the  Court  of  Appeal  in  Price  v.  Union  Lighter- 
age Co.,  20  Times  L.  R.  177,  and  [1904]  1  K.  B.  412,  a  case 
referred  to  in  the  judgment  of  the  learned  Judge  at  the  trial, 
but  not  then  heard  in  appeal.  The  words  there  in  question 
were,  "  The  rates  charged  by  us  are  for  conveyance  only,  and 
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we  will  not  be  liable  for  any  loss  of,  or  damage  to,  goods 
which  can  be  covered  by  insurance,  llie  terms  of  the  maiine 
or  other  policy  should  stipulate  that  insurance  is  eflfected 
without  recourse  to  the  lighterman."  And  the  principle  of 
construction  laid  down  by  the  Court  as  well  established  by 
authority  is  that  "  where  an  exemption  clause  in  contracts  of 
this  class  is  capable  of  two  constructions,  one  of  which  wouid 
exempt  the  carrier  where  there  was  no  negligence  on  his 
part,  and  the  other  would  exempt  him  even  where  there  was 
negligence  on  his  part,  the  rule  was  that  he  was  not  to  be 
exempt  for  loss  by  negligence,"  and  the  lighterman  was  held 
liable  for  loss  caused  by  the  negligence  of  his  servants,  there 
having  been  no  insurance.  The  rule  so  laid  down  is,  I  think, 
applicable  in  the  present  case.  The  contract  to  insure,  as- 
suming it  to  be  legal  and  binding  on  the  plaintiffs,  ought 
not,  in  the  absence  of  express  words,  to  be  held  to  include  an 
insurance  against  the  defendants*  own  negligence.  It  re- 
ceives its  full  and  proper  force  and  application  in  the  case 
of  losses  other  than  those  arising  from  negligence  and  for 
which  other  losses  the  company  as  a  common  carrier  would 
be  liable,  even  without  negligence.  An  additional  reason  for 
this  conclusion,  if  additional  reason  is  necessary,  might  be 
found  perhaps  in  this,  that  there  is  nothing  in  the  case  to 
shew  that  such  a  loss  as  actually  happened  can  in  the  usual 
course  of  business  be  insured  against.  That,  I  think,  was 
a  question  of  fact  to  be  established  by  evidence,  of  which 
there  is  none.  The  Court  is  not,  in  my  opinion,  at  liberty 
to  assume  as  matter  of  judicial  notice  that  it  is  a  matter  of 
course  for  insurance  companies  to  insure  against  loss  by 
collision  upon  a  railway.  The  covenant  or  agreement  to  in- 
sure would  be  limited  to  such  insurance  as  is  obtainable 
in  the  ordinary  course  of  business  from  the  ordinary  in- 
surance companies,  and  upon  their  usual  policies  in  such 
a  case,  which  may  or  may  not  cover  and  include  such  a 
loss  as  we  have  here,  and  the  burden  was  upon  defendants 
to  shew  that  they  would :  TEe  Titania,  19  Fed.  E.  101. 

For  reasons  which  I  have  given,  I  think  the  appeal  fails 
and  should  be  dismissed  with  costs. 

OsLER  and  Maclennan,  JJ.A.,  gave  reasons  in  writing 
for  the  same  conclusion. 

"Afosft.  C.J.O.,  and  Maclarex.  J.A.,  also  concurred. 
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April  18th,  1904. 
C.A. 

SMELLIE  V.  WATSON. 

Landlord  and  Tenant — Injury  by  Tenant  to  Demised  Pre-- 
raises — Cutting  Timber — Firewood — Trees — Covenant  in 
Lease. 

Appeal  by  defendants  from  order  of  Falconbridge,  C.J., 
afl&rming  report  of  Master  at  Guelph,  and  from  judgment  of 
Boyd,  C,  on  further  directions,  directing  payment  to  plain- 
tiff of  $57,  and  dismissing  defendants'  counterclaim  with 
costs. 

D.  0  Cameron,  for  appellants. 

W.  Kingston,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren  JJ.A.),  was  delivered  by 

Moss,  C.J.O. — On  the  argument  of  the  appeal  we  held 
the  judgments  correct  in  respect  of  the  plaintiffs  claim,  and 
reserved  judgment  in  respect  of  the  counterclaim.  Three 
items  are  in  question,  viz.: — (1)  A  claim  against  plaintiff 
for  cutting  and  removing  timber  trees  and  timber  upon  and 
from  the  demised  premises,  contrary  to  the  terms  of  a  lease 
dated  4th  October,  1894,  between  the  defendant  William 
Watson  as  lessor  and  plaintiff  as  lessee;  (2)  a  claim  for 
cutting  firewood  contrary  to  the  terms  of  the  lease;  and 
(3)  a  claim  for  injuries  to  three  fruit  trees  in  the  orchard, 
contrary  to  the  terms  of  a  lease  bearing  date  21st  July, 
1899,  between  defendant  John  Watson  as  lessor  and  plaintiff 
as  lessee. 

1.  The  defendants  rely  upon  a  covenant  in  the  lease  of 
1894  to  the  effect  that  the  lessee  is  not  to  cut  down  timber 
for  any  purpose  whatever  except  for  firewood,  but  that  the 
lessee  is  to  have  the  privilege  of  using  for  any  purpose  all 
the  lying  down  hardwood  timber,  cedar  only  excepted.  The 
lease  is  in  pursuance  of  the  Act  respecting  Short  Forms  of 
Conveyances.  The  statutory  application  of  the  covenant  not 
to  cut  down  timber  gives  the  lessee  the  right  to  cut  down 
timber  for  necessary  repairs  or  firewood.  As  expressed  in 
this  lease,  this  privilege  is  confined  to  firewood,  and  so  far 
is  a  restriction  on  the  lessee's  right  of  cutting  timber  or 
timber  trees.  But  the  restriction  is  still  confined  to  timber 
and  timber  trees,  that  is,  timber  or  timber  trees  obviously 
sound,  and  does  not  interfere  with  the  lessee's  rigEts  in 
respect  of  obviously  dead  trees.  According  to  the  resolu- 
tions in  Herlekendar's  Case,  Coke,  pt.  4,  63  (a),  2  Coke  Rep. 
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443,  fioiind  timber,  if  blown  down,  belongs  to  the  lessor, 
whereas  dead  timber,  if  blown  or  cut  down,  belongs  to  the 
lessee.  But  the  lease  in  question  extends  the  lessee's  right 
by  giving  him  the  privilege  of  using  for  any  purpose  all  the 
lying  down  dead  wood  timber,  sound  or  unsound,  except  so 
far,  if  at  all,  as  the  exception  of  cedar  may  operate  to  restrict 
the  privilege.  The  right  of  the  lessee  in  respect  of  other 
lying  down  timber  remains  as  at  the  common  law.  And  as 
to  cedar  it  is  a  question  of  fact  on  the  evidence. 

The  plaintiff  and  his  son  deny  that  any  timber  or  timber 
trees,  whether  sound  or  unsound,  were  cut  or  removed,  and 
the  Master  credits  them.  In  any  case,  there  is  no  satis^ 
factory  evidence  of  other  than  unsound  trees  having  been  so 
dealt  with.  It  is  important  to  note  in  this  connection  that 
defendant  William  Watson,  the  lessor,  lived  near  the  pre- 
mises and  was  frequently  upon  them,  and,  as  the  Master 
finds,  must  have  been  aware  of  what  was  being  done,  but 
he  made  no  complaint,  and  there  was  no  claim  made  until 
plaintiff  commenced  proceedings  to  recover  the  sum  of  $57 
from  defendant  John  Watson.  The  Master  also  accepts  the 
testimony  of  plaintiff  and  his  son  with  regard  to  the  cutting 
or  removal  of  cedar.  On  the  whole  there  is  no  reason  for 
interfering  with  the  Master's  conclusions. 

(2)  The  evidence  fails  to  support  the  defendants'  con- 
tention as  to  the  firewood,  having  regard  to  the  terms  of  the 
lease. 

(3)  With  regard  to  the  injury  to  the  fruit  trees,  the 
Master  proceeded  on  the  ground  of  want  of  negligence  on 
the  part  of  plaintiff.  The  lease  of  2l8t  July,  1899,  however, 
contains  a  covenant  by  plaintiff  that  he  will  not  suffer  or 
permit  any  horses,  cattle,  or  sheep  to  have  access  to  the 
orchard,  and  there  is  no  doubt  that  plaintiff  did  place  calves 
in  the  orchard,  and  that  they  injured  three  trees.  As  soon 
as  plaintiff  discovered  that  injury  was  being  done,  he  boxed 
them  up,  but  there  was  a  breach  of  the  covenant.  It  does 
not  appear  that  this  view  of  the  case  was  presented  to  the 
Master,  and  it  is  pointed  out  that  in  the  counterclaim  there 
is  no  reference  to  this  covenant,  and  the  charge  made  is  of 
negligently  turning  the  animals  to  wander  in  the  orchard. 
The  defendant  should  have  been  allowed  for  the  damage 
sustained,  which  upon  the  evidence  should  be  fixed  at  $15. 

The  judgments  will  be  varied  to  the  extent  of  allowing 
defendants  $15  on  their  counterclaim,  and  deducting  that 
sum  from  the  amount  of  plaintiff's  claim,  but,  as  this  sum 
might  have  been  recovered  in  a  Division  Court,  if  the 
counterclaim  had  been  confined  to  it,  and  there  would  have 
been  no  necessity  for  removing  the  case  into  the  High  Court, 
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and  incurring  all  the  costs  occasioned  thereby,  the  allowance 
here  should  not  affect  the  disposition  of  the  costs. 

With  the  variation  indicated,  the  appeal  is  dismissed 
with  costs. 


Apkil  18th,  1904. 
C.A. 

WISWELL  V.  IXGLIS. 

Master  and  Servant  —  Dismissal  of  Serva/nt  —  Findings  of 

Jury. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff  for  $766  and 
costs  in  an  action  for  wrongful  dismissal  of  plaintiff,  who 
was  employed  by  defendant  as  a  machinist. 

L.  G.  McCarthy,  K.C.,  and  C.  S.  Maclnnes,  for  defend- 
ant. 

W.  J.  McWhinney,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Oslbr,  Mac- 
LENNAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Maclennan,  J.A. — .  .  .  •  Plaintiff  set  up  a  hiring  for 
a  year  at  $2,000  a  year,  and  dismissal  during  the  term  with« 
out  caujse.  Defendants  deny  that  the  hiring  was  for  a  year, 
and  the  alleged  dismissal,  and  they  say  that  the  hiring  was 
terminated  at  the  request  of  plaintiff,  and  that  he  requested 
and  received  his  wages  in  full  up  to  the  termination  of  the 
employment. 

After  evidence  given  by  plaintiff  and  defendant  Inglis 
and  his  foreman  Eeeves,  and  a  very  proper  charge  by  the 
learned  Judge,  to  which  no  objection  was  made,  the  jury 
found  for  the  plaintiff. 

On  the  issue  as  to  the  duration  of  the  hiring,  I  think  the 
jury  might  very  properly  find  as  they  did  in  favour  of 
plaintiff. 

The  matter  was  not  so  clear  upon  the  question  of  dis- 
missal. .      .     . 

While  I  think  the  jury  might  very  well,  upon  the  evi- 
dence taken  altogether,  have  found  in  favour  of  defendant, 
T  cannot  say  they  might  not  reasonably  believe  plaintiff^s 
account  of  the  final  interview  to  be  the  true  account  of  it, 
and  find  as  they  have  done. 

I  therefore  think  the  appeal  fails. 
VOL.  in.  O.W.B.  NO.  16—82 
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Apbil  18th,  1904. 
C.A. 

CANADA  CO.  V.  TOWN  OF  MITCHELL. 

Municipal  Corporations — Local  Improvements — Sidewaik — 
Assessment^Action  to  Restrain — Irregularities  in  Pro- 
cedure— Appeal  to  Court  of  Revision  and  County  Court 
Judge, 

Appeal  by  plaintiffs  from  judgment  of  Falconbbiboe, 
C.J.,  2  0.  W.  B.  732,  after  trial  without  a  jury,  dismissing 
the  action  without  costs;  and  cross-appeal  by  defendants  as 
to  the  costs. 

G.  G.  McPherson,  K.C.,  for  plaintiffs. 

F.  H.  Thompson,  Mitchell,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Oslee,  Mac- 
LENNAN,  Garbow,  Maclaren,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — The  plaintiffs  seek  to  restrain  defendants 
from  assessing  or  levying  upon  certain  lands  of  plaintiffs  in 
the  town  of  Mitchell  a  rate  or  tax  in  respect  of  the  cost  of  a 
cement  sidewalk  laid  along  the  north  side  of  Ontario  street. 

The  plaintiffs  are  proprietors  of  block  "A.'*  having  a 
frontage  of  about  669  feet  on  the  north  side,  and  of  town 
lots  348,  349,  350,  351,  and  352,  having  a  frontage  of  about 
528  feet  on  the  south  side,  of  Ontario  street. 

In  1900  defendants,  acting  under  the  authority  of  sec. 
667  of  the  Municipal  Act,  passed  a  by-law  to  provide  for 
the  assessment  of  property  benefited  by  the  construction  of 
sidewalks  as  local  improvements.  By  this  by-law  it  was 
enacted  that  the  special  rate  to  be  assessed  and  levied  for 
the  construction  of  sidewalks  should  be  an  annual  rate  ac- 
cording to  the  frontage  thereof  upon  the  real  property  im- 
mediately benefited  by  the  work;  that  every  petition  for  or 
against  the  construction  of  sidewalks  as  a  local  improvement 
should  be  left  with  the  clerk  of  the  council,  whose  duty  it 
should  be  immediately  to  examine  the  same  and  ascertain  and 
finally  determine  and  report  to  the  council  whether  the  same 
was  sufficiently  signed  in  accordance  with  the  Municipal  Act, 
and  further  that  it  should  be  the  duty  of  the  clerk,  as  soon 
as  practicable  thereafter,  to  ascertain  and  determine  what 
real  property  would  be  immediately  benefited  by  the  pro- 
posed improvement,  the  proportion  in  which  the  assessment 
of  the  cost  thereof  was  to  be  made  on  the  various  portions 
of  the  real  estate  so  benefited,  the  measurement  of  the  front- 
age liable  to  the  assessment,  of  the  frontages  exempt  from 
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taxation,  and  as  to  other  matters,  including  the  probable 
lifetime  of  the  sidewalk  and  the  probable  cost;  the  clerk  to 
report  to  the  council  at  its  next  meeting. 

On  16th  April,  1901,  the  clerk  received  a  petition  signed 
by  four  persons  owning  lots  fronting  on  the  south  side  of 
Ontario  street,  praying  for  the  construction  of  a  cement  side- 
walk on  the  north  side  of  Ontario  street  from  the  south-west 
corner  of  town  lot  331  to  a  point  on  the  north  side  of  the 
street  about  127  feet  west  of  the  starting  point.  The  peti 
tion  stated  that  the  real  property  to  be  benefited  by  the  pro- 
posed work  were  all  the  lands  fronting  or  abutting  on  the 
north  side  of  the  street  between  the  points  mentioned,  and 
also  all  the  lands  fronting  or  abutting  on  the  south  side 
opposite  to  the  points  on  the  north  side. 

The  clerk  thereupon  examin-ed  the  petition,  and  came  to 
the  conclusion  that  it  was  signed  by  two-thirds  in  number 
of  the  owners  of  the  real  property  to  be  benefited,  such 
owners  representing  at  least  one-half  in  value  of  such  real 
property. 

On  the  same  day  the  petition  was  presented  to  the  coun- 
cil, which  resolyed  that  the  prayer  of  the  petitioners  be 
granted,  and  that  the  board  of  works  be  instructed  to  pro- 
ceed with  the  work,  and  that  the  clerk  forthwith  ascertain 
and  determine  if  the  petition  was  sufiiciently  signed,  also  as 
to  the  value  of  the  property,  life  of  walk,  number  of  owners 
benefited,  the  properties  to  be  benefited,  and  the  proportions 
of  the  assessments  of  the  different  properties  benefited. 
These  latter  directions  do  not  seem  to  have  been  necessary, 
as  they  were  covered  by  the  directions  in  the  general  by-law 
already  referred  to. 

The  clerk  immediately  reported  to  the  council  his  finding 
that  the  petition  was  sufficiently  sis^ned,  and  thereupon  the 
council  resolved  that  the  report  be  received  and  adopted. 

Instead  of  taking  steps  immediately  to  pass  a  by-law  pro- 
viding for  the  assessment  of  the  properties,  the  council  pro- 
ceeded to  construct  and  complete ^the  work  under  sec.  672  of 
the  Municipal  Act,  acting  through  the  board  of  works,  to 
which,  by  sec.  67  of  the  consolidated  by-laws  of  the  town, 
was  committed  the  charge  of  all  matters  connected  with  the 
construction  of  sidewalks,  and  which  by  the  resolution  of 
16th  April  was  instructed  to  proceed  with  the  work. 

On  the  22nd  April  Isaac  Buchanan,  one  of  the  owners 
who  had  signed  the  petition,  petitioned  the  council  to  with- 
draw his  name.  But  this  was  after  the  final  determination 
of  the  council  to  proceed  with  the  work,  and  the  consent  of 
the  Judge  of  the  County  Court  was  not  procured:  sec.  668 
of  the  Municipal  Act,  as  amended  by  62  Vict.  ch.  26,  sec.  42 ; 
and  subsequently  Mr.  Buchanan  withdrew  his  request. 


480 

The  work  was  completed  in  or  about  the  beginning  of 
July,  and  on  the  13th  July  the  clerk  prepared  a  schedule 
setting  forth  a  description  of  the  land  immediately  benefited, 
the  value  exclusive  of  improvements,  the  value  of  improve- 
ments, the  extent  of  frontage,  the  gross  proportion  of  aseess- 
ment,  the  percentage  to  be  charged  to  the  municipality,  the 
net  proportion  of  assessment,  and  the  names  of  the  owners 
of  tile  assessed  properties.  To  the  schedule  he  appended  his 
certificate  that  the  schedule  and  all  matters  therein  contained 
were  correct  and  true  according  to  the  best  of  his  knowledge, 
information,  and  belief,  and  submitted  the  same  to  the 
council. 

Thereupon  the  council  passed  by-law  No.  18  to  provide 
for  the  assessment  of  the  property  benefited  by  the  work. 
After  reciting  the  petition  for  the  work,  the  resolution  of 
the  council  to  proceed  with  the  construction  of  the  sidewalk, 
the  instructions  to  the  clerk,  his  report  as  to  the  sufficiency 
of  the  petition  and  as  to  the  particulars  set  forth  in  the 
schedule,  it  was  enacted  that  the  as^^essment  and  report 
shewn  in  the  schedule  be  adopted  and  confirmed,  subject  to 
appeal  to  the  Court  of  Revision.  Then  it  was  enacteiS  that 
the  clerk  serve  copies  of  the  schedule  on  the  owners,  with  a 
notice  of  the  holding  of  a  Court  of  Revision,  and  that  th 
time  and  place  of  holding  the  Court  be  advertised,  and  that 
a  Court  be  held  for  the  hearing  and  determining  of  all  com- 
plaints against  the  proposed  assessments  or  the  accuracy  of 
the  frontage  measurements,  and  any  other  complaint  which 
persons  interested  might  desire  and  be  entitled  to  make. 

The  plaintiffs  received  the  copy  and  notices  directed  to 
be  given.  They  did  not  then  move  to  quash  the  by-law  or 
institute  these  proceedings,  but  on  the  23rd  July  they  gave 
notice  to  the  clerk  of  an  appeal  to  the  Court  of  Revision 
against  the  assessment  of  their  property.    .    .    . 

The  Court  of  Revision,  after  hearing  the  evidenpe  in  sup- 
port of  and  against  the  aj>peal,  confirmed  the  assessment. 
The  plaintiflfs  thereupon  appealed  to  the  Judge  of  the  County 
Court,  and  before  him  urged  the  same  objections.  He  con- 
firmed the  assessment,  except  as  to  the  extent  of  frontage  of 
some  of  the  owners.  He  found  that,  although  the  sidewalk 
did  not  extend  to  the  whole  width  of  their  frontage,  yet  the 
whole  lots  were  liable  and  must  be  assessed  according  to  the 
frontage.  This  order  was  made  on  the  12th  October,  1901, 
and  on  4th  November  the  council  jwissed  by-law  No.  24,  pro- 
viding for  the  borrowing  of  money  by  the  issue  of  debentures 
secured  by  the  special  rate  on  the  property  made  liable  by 
the  schedule  to  by-law  No.  18,  as  amended  by  the  Judge  of 
the  County  Court.     After  reciting  the  previous  proceedings. 
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and  that  the  sidewalk  has  been*  constructed  at  a  cost  of 
$620.75,  of  which  the  town  assumed  $16.50,  leaving  $610.25 
to  be  defrayed  by  the  ratepayers,  and  that  $44.90  was  to  bt 
raised  annually  for  20  years  for  payment  of  principal  and 
interest,  and  that  on  the  2,441  feet  of  frontage  bejiefited  by 
thi'  work  it  was  necessary  to  charge  an  annual  special  rate 
per  foot  and  to  raise  the  said  sum  of  $610.25  by  debentures, 
it  was-  enacted  that  during  20  years  $44.90  be  raised  and  a 
special  rate  of  $1.84  per  foot  imposed  on  the  property 
described,  which  during  the  20  years  was  to  be  exempt  from 
general  rates  for  improvements;  that  $610.25  be  raised  by 
loan  on  the  special  rate,  and  debentures  therefor  be  issued 
payable  in  20  years. 

On  15th  November,  1901,  this  action  was  commenced. 

Plaintiffs  make  no  attack  upon  by-law  No.  24,  but  content 
themselves  with  impeaching  the  earlier  proceedings.  And, 
having  regard  to  sec.  672  (3)  of  the  Municipal  Act,  it  is 
difficult  to  see  what  advantage  can  accrue  to  plaintiflEs  from 
•declaring  the  special  assessment  imposed  by  by-law  No.  18 
to  be  invalid,  since  another  assessment  can  be  made  and  a 
new  by-law  passed. 

The  plaintiffs  have  contended,  as  they  did  before  the 
Court  of  Revision  and  the  County  Judge,  that  the  proceed- 
ings leading  to  the  passing  of  by-law  No.  18  were  irregular 
and  wrong.  The  clerk's  action  in  proceeding  to  ascertain  and 
report  whether  the  petition  was  sufficiently  signed  was  not 
improper.  The  general  by-law  authorized  his  immediate 
action  on  receipt  of  the  petition,  but,  whether  or  not,  the  in- 
formation he  had  gathered  and  the  knowledge  of  the  pro- 
perties which  he  possessed  were  sufficient  to  enable  him  to 
report  as  he  did  immediately  after  the  passing  of  the  reso- 
lution of  the  council.  There  is  no  support  in  the  evidence 
for  the  suggestion  that  he  was  not  acting  bona  fide.  It  is 
not  charged,  and  there  is  nothing  from  which  it  ought  to 
be  assumed,  that  he  acted  corruptly  or  fraudulently,  and 
his  report  is  not  open  to  impeachment  on  the  grounds  taken : 
In  re  Michie  and  City  of  Toronto,  11  C.  P.  379.  He  did  not 
make  his  further  report  with  respect  to  the  value  of  proper- 
ties, life  of  sidewalk,  number  of  owners  benefited,  etc.,  at  the 
next  meeting  of  council,  as  directed  by  the  general  by-law. 
But  this  omission  to  observe  this  purely  directory  provision 
is  not  fatal.  He  explains  that  it  was  in  consequence  of  the 
determination  of  the  council  to  proceed  with  the  work  at 
once.  He  delayed  until  the  actual  cost  was  ascertained,  in- 
stead of  making  an  estimate.  Where  the  council  acts  upon  a 
petition  sufficiently  signed,  and  determines  to  proceed  with 
the  work,  and  to  defer  making  the  special  assessment  until 
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after  its  completion,  there  seems  no  special  necessity  for  the 
clerk  reporting  until  the  work  is  done  and  the  actual  cost 
ascertained,  in  such  case  there  appears  to  be  no  provision 
for  notice  to  the  owners  before  that  time.  The  first  notice 
required  to  be  given  is  of  the  sitting  of  the  Court  of  Re- 
vision to  deal  with  the  special  assessment.  It  must  be  con- 
fessed that  this  seems  a  hardship  upon  owners  who  have  not 
joined  in  the  petition,  and  who  may  not  be  aware  of  what 
is  proposed  until  after  everything  has  been  done.  They  are 
not  given  an  opportunity  of  objecting  to  what  is  proposed; 
it  maybe  because  it  is  considered  that  with  a  suflBciently 
signed  petition  before  the  council  their  objections  would  be 


The  report  of  the  clerk  as  to  the  values,  etc.,  made  in 
the  form  of  a  schedule,  was  perhaps  informal,  but  it  ap- 
pears to  have  been  signed  by  him  and  was  accepted  as  suf- 
ficient by  the  council.  It  contained  all  that  was  necessary, 
and  the  evidence  shews  that  no  other  properties  were  omit- 
ted from  the  assessment  except  those  that  were  afterwards 
made  chargeable  by  the  Judge  of  the  County  Court.  It  was 
shewn  that  plaintiffs^  properties  were  benefited  by  the  work. 
And,  there  being  a  benefit,  the  rate  is  properly  imposed  ac- 
cording to  the  frontage :  Eobertson  v.  City  of  Chatham,  26 
A.  E.  654. 

The  judgment  of  the  learned  Judge  of  the  County  Court 
seems  to  have  given  the  plaintiffs  all  the  relief  that  they 
were  entitled  to.  They  had  the  opportunity  at  the  trial  of 
shewing,  if  they  could,  that  they  suffered  substantial  injus- 
tice, but  they  have  not  been  able  to  do  so. 

The  appeal  fails  and  should  be  dismissed  with  costs.  On 
the  cross-appeal  we  do  not  interfere  with  the  learned  Chief 
Justice^s  ruling  as  to  costs. 


April  18th.  1904. 
C.A. 

STONE  V.  BEOOKS. 

Landlord  and  Tenant — Distress  for  Bent — Chattel  Mortgage 
— Illegal  Distress  —  Findings  of  Jury — New  Trial. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  2 
0.  W.  E.  306,  in  favour  of  plaintiff,  upon  the  findings  of  a 
jury,  for  $1,667.94  and  costs  in  an  action  for  illegal  distress. 

E.  E.  A.  DuVemet,  for  defendant. 

J.  MacGregor,  for  plaintiff. 
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The  Court  (Moss,  C.J.O.,  Osleb,  Maclennan,  Gab- 
EOW,  Maclaeen,  JJ.A.)  held  that  the  verdict  could  not 
stand,  and  directed  a  new  trial.  Costs  of  former  trial  to  abide 
result.    Costs  of  appeal  to  defendant  in  any  event. 

April  18th,  1904. 
C.A. 

CAEPENTEE  v.  PEARSON. 

Promissory  Note  —  Consideration  —  Stock  Dealings — No 
Actual  Transactions  —  Knowledge  —  Acquiescence  — 
Bequest  to  Fay. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
2  0.  W.  E.  526,  in  favour  of  plaintiffs  after  trial  of  the 
action  without  a  jury. 

Plaintiffs  sought  to  recover  $1,446.58,  the  balance  due 
on  a  promissory  note,  admitted  to  be  signed  by  defendant, 
for  $1,600,  payable  to  plaintiffs. 

The  trial  Judge  directed  judgment  to  be  entered  for 
plaintiffs  for  the  amount  claimed  with  interest,  and  dis- 
missed defendant's  counterclaim. 

W.  E.  Smyth,  for  defendant. 

G.  Lynch-Staunton,  K.C.,  and  A.  M.  Lewis,  Hamilton, 
for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
lennan,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

MoBS^  CJ.O. — The  transactions  between  plaintiffs  and 
defendant  related  to  deals  in  stock  or  shares  regulated  by 
the  New  York  stock  exchange  prices,  and  wheat  and  com 
regulated  by  the  Chicago  board  of  trade  list  of  prices.  Or- 
ders were  from  time  to  time  given  by  defendant  to  plaintiffs 
to  purchase  and  sell  certain  specified  shares  or  grain.  These 
orders  plaintiffs  transmitted  to  certain  persons  carrying  on 
the  business  of  brokers  in  the  city  of  Buffalo  imder  the 
name  of  P.  L.  Camp  &  Co.  The  trial  Judge  has  found  that 
P.  L.  Camp  &  Co.  were  simply  acting  as  plaintiffs^  agents 
in  receiving  orders  for  the  purchase  and  sale  of  stocks  and 
wheat  sent  by  the  latter,  but  the  weight  of  testimony  appears 
to  lead  to  the  opposite  conclusion.  Neither  plaintiffs  nor 
P.  L.  Camp  &  Co.  were  members  of  the  New  York  stock 
exchange  or  the  Chicago  board  of  trade  or  com  exchange. 
But  P.  L.  Camp  &  Co.  had  established  as  their  chief  place 
of  business  an  office  in  Buffalo  with  what  is  known  as  a  fast 
wire  connection  with  New  York  and  Chicago.     They  had 
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from  25  to  30  agencies  with  which  they  kept  in  commnni- 
cation  from  the  head  office,  employing  for  this  purpose  a 
number  of  operators  whose  business  it  was  to  send  quotations 
to  the  agents  as  they  were  received  at  the  head  office.  The 
outside  agencies  received  orders  and  transmitted  them  to  the 
chief  place  of  business.  Orders  when  received  by  Camp  & 
Co.  were  not  sent  on  to  New  York  or  Chicago  to  be  execut- 
ed on  the  exchanges  there.  Their  practice  was  not  to  fill 
orders  to  buy  by  purchasing  on  margin  or  otherwise,  but  to 
depend  on  the  fluctuations  of  the  market,  accounting  for 
or  being  paid  the  difference.  It  was  only  in  the  unusual 
event  of  an  actual  delivery  being  called  for,  that  they  went 
into  the  stock  exchange  or  the  corn  exchange  and  bought.  As 
stated  by  Cummings,  a  member  of  the  firm,  they  contracted 
to  deliver  stock,  but  did  not  put  the  transaction  through — 
they  took  the  customer's  money  and  took  chances  on  the 
market.  If  it  went  against  them,  they  were  the  losers.  In 
fact  their  business  was  the  sort  of  business  conducted  by  a 
bucket-shop  keeper,  i.e.,  "  a  dealer  in  stocks  and  shares  who 
is  not  a  member  of  the  stock  exchange,  and  who  does  not 
carry  on  a  bona  fide  business:''  Brodhurst's  Law  of  the 
Stock  Exchange,  p.  16. 

They  did  business  with  plaintiffs  in  Hamilton  and  To- 
ronto. Plaintiffs  allege  in  their  deposition  that  they  acted 
as  agents  for  F.  L.  Camp  &  Co.,  receiving  orders  on  their 
account.  They  paid  or  allowed  a  commission  to  plaintiffs, 
as  the  rendered  accounts  shew.  The  only  difference,  if  there 
was  any,  between  the  dealings  with  plaintiffs  and  the  other 
agencies  was  that  the  latter  dealt  on  open  account  as  it  is 
called,  that  is  to  say,  no  notice  was  taken  of  fluctuations 
during  a  day,  but  settlements  were  made  daily  on  the  basis  of 
prices  at  the  close  of  the  day,  Camp  &  Co.  either  paying  or 
receiving  the  differences  on  the  result  of  the  whole  day's 
transactions.  If  the  account  shewed  a  balance  in  favour  of 
plaintiffs,  that  sum  represented  the  proflts  to  the  customers 
whose  orders  had  been  sent  in  by  plaintiffs;  if  the  balance 
was  against  plaintiffs,  the  customers  were  the  losers.  But 
plantiffs  sav  that  they  were  not  responsible  to  the  customers 
for  the  amounts  coming  to  them — ^unless,  of  course,  they 
were  remitted  by  F.  L.  Camp  &  Co.  to  plaintiffs.     .     .    . 

From  the  whole  evidence  it  may  well  be  inferred  that 
plaintiffs  were  acting  as  Camp  &  Co.'s  agents  in  receiving  and 
forwarding  orders.  The  evidence  also  leads  to  the  conclusion 
that  plaintiffs  were  aware  of  the  nature  of  the  business  car- 
ried on  by  Camp  &  Co.  It  is  true  that  they  disclaim  any 
knowledge  of  it.  But  the  circumstances  which  they  admit 
they  were  aware  of  could  hardly  fail  to  bring  the  knowledge 
home  to  their  minds.     They  knew  that  Camp  &  Co.  were 
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not  members  of  the  New  York  or  Chicago  exchanges.  They 
knew  Camp  &  Co.  were  receiving  margins  altogether  insuffi- 
cient to  permit  of  their  making  actual  purchases  without  the 
advance  of  large  sums  by  way  of  additional  margins,  in 
respect  of  which  they  would  be  obliged  to  pay  and  there- 
fore would  necessarily  charge  interest,  but  they  were  not 
demanding  interest.  And  plaintiffs  were  notified  almost 
instantaneously  of  the  execution  of  their  orders,  a  circum- 
stance which  Cummings  seemed  to  think  might  lead  them 
to  suppose  that  Camp  &  Co.  were  not  buying  in  execution  of 
the  orders.  It  is  difficult  to  suppose  that  men  so  well  versed 
as  plaintiffs  in  the  business  of  dealing  in  stock  and  grain 
transactions,  would  not  understand  how  their  orders  were 
being  handled.  But  these  conclusions  do  not  necessarily  free 
defendant  from  liability.  He  disclaims  any  desire  to  avail 
himself  of  the  defence  that  these  were  gambling  transactions. 
What  he  contends  is  that  there  was  no  consideration  for  the 
making  of  the  note,  because  there  were  no  actual  transac- 
tions. From  the  very  nature  of  the  transactions  in  which  he 
took  part  he  could  not  but  be  aware  of  the  manner  in  which 
Camp  &  Co.  were  conducting  their  business. 

As  found  by  the  trial  Judge,  between  11th  February 
and  12th  April,  when  the  promissory  note  sued  upon  in  this 
action  was  given,  defendant  had  many  transactions  executed 
through  Camp  &  Co.  These  involved  or  appeared  to  involve 
buying  and  selling  on  his  account  large  quantities  of  shares 
and  grain.  ...  He  advanced  in  actual  cash  the  sum 
of  $210,  which  was  paid  to  plaintiffs.  Some  of  the  dealings 
resulted  favourably,  and  the  differences  were  credited  to  his 
account  on  other  or  further  dealings.  He  understood  that 
there  could  be  no  real  transactions  in  shares  or  grain  on  a 
margin  of  1  per  cent.,  and  he  Had  no  reason  to  suppose  that 
Camp  &  Co.  were  advancing  the  amount  actually  required 
to  execute  a  real  transaction.  The  statements  shewed  him 
what  he  stood  to  win  or  lose  from  time  to  time.  They  also 
shewed  him  and  he  would  understand  that  plaintiffs  were 
advancing  money  to  keep  hie  deals  good  against  the  market 
until  such  time  as  he  should  direct  them  to  be  closed.  And 
he  must  be  taken  to  have  acquiesced  in  that  course  of  deal- 
ing, by  which  he  benefited  from  time  to  time,  and  from 
that  a  reqiiest  to  pay  is  to  be  inferred :  Bead  v.  Anderson, 
13  Q.  B.  D.  779. 

On  Ist  April  he  was  interested  in  two  transactions  which 
he  had  authorized  on  18th  March,  viz.,  a  purchase  of  10,000 
bushels  of  May  wheat  at  77  cents,  and  a  purchase  of  20,000 
bushels  of  May  wheat  at  76f  cents.  So  far  the  market  had 
been  against  him,  and  there  had  been  remargins.  On  Ist 
April  they  were  further  remargined,  and  on  the  account  he 


486 

stood  indebted  to  plaintiffs  in  $345.  Between  that  date  and 
9th  April  the  market  dropped  still  further,  plaintiffs  making 
good  the  losses  to  Camp  &  Co.,  and  plaintiffs'  account  ren- 
dered on  that  day  shewed  defendant  a  debtor  to  the  extent 
of  $1,645.  This  account  was  accompanied  by  a  letter  calling 
attention  to  it  and  asking  for  instructions  with  regard  to 
the  wheat.  Defendant  wrote  in  reply :  "  I  gave  you  the  or- 
der to  buy,  and  if  this  order  was  carried  out,  then  I  have 
30,000  bushels  of  May  wheat  bought,  and  if  party  with  whom 
T  am  dealing  through  you  has  sold  this  wheat  for  me,  then 
I  am  behind  in  my  margin  and  intend  to  put  it  up,  but  if  he 
closed  out  the  transaction  as  soon  as  the  margin  I  had  was 
exhausted  or  before  that,  then  I  do  not  owe  him  anything. 
It  all  depends  on  the  facts.''  The  facts  were  that  the  trans- 
action had  not  been  closed,  as  the  statements  shewed  him, 
and  that  in  the  course  of  settlements  between  Camp  &  Co. 
and  plaintiffs,  as  before  mentioned,  the  latter  had  kept  the 
margin  covered.  There  was  further  correspondence,  and  on 
12th  April  defendant  signed  and  delivered  to  plaintiffs  the 
note  sued  upon.  Now,  it  may  be  that  when  he  gave  the  note 
defendant  was  not  bound  to  pay  plaintiffs,  but  by  giving 
the  note  he  acknowledged  that  the  payments  were  made  on 
his  account,  and  there  is  good  consideration  for  its  payment : 
Oulds  V.  Harriflon,  10  Ex.  671. 

According  to  the  statement  of  12th  April,  the  giving  of 
the  note  and  the  closing  of  the  two  wheat  transactions  left 
tTie  sum  of  $467.60  to  defendant's  credit.  Then  on  26th 
April,  the  day  on  which  Camp  &  Co.  failed,  defendant  gave 
two  further  orders  to  plaintiffs,  one  to  buy  20,000  bushels  of 
May  wheat  at  73%  cents,  the  other  to  buy  100  Chicago  and 
Great  Western  shares.  Plaintiffs  say  the  former  order  was 
executed,  and  resulted  in  a  loss  of  $87.60.  But,  according 
to  their  testimony,  they  did  not  receive  statements  or  pay 
between  26th  and  30th  April,  and  they  are  therefore  not 
entitled  to  charge  defendant  with  this  sum.  The  latter  order 
was  not  executed  as  directed,  although  plaintiffs  rendered 
a  statement  on  the  26th,  in  which  they  notified  defendant 
that  100  shares  had  been  bought.  Camp  &  Co.  having  failed, 
nothing  was  done  until  1st  May,  when  plaintiffs,  without 
informing  defendant,  bought  of  Bartlett,  Frasier,  &  Co.  100 
shares  at  25f  cents.  This  cannot  be  treated  as  in  any  sense 
an  execution  of  defendants'  order  or  as  a  purchase  made  on 
his  account.  Plaintiffs  are  therefore  not  entitled  to  charge 
the  sum  of  $225  claimed  in  respect  of  it  against  defendanfs 
account.  Plaintiff  should  have  credited  defendant  with 
$467.60  on  the  note,  instead  of  $165,  and  the  judgment 
should  have  been  entered  for  $1,134.08,  with  interest  from 
18th  May,  1901. 
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With  this  variation  the  appeal  is  dismissed,  but  there 
should  be  no  costs  to  either  party. 


April  18th,  1904. 

PATCHELL  V.  RAIKES. 

Municipal  Corporations — Illegal  Payment  to  Gompany — In- 
terest  —  Liability  for  —  Obligation  of  Gompany  to 
Refund  —  Liability  of  Goundllors  Voting  for  Resolution 
Authorizing  Payment — Advice  of  Gounsel  —  Award — 
Trustees  —  Protection  of  Trustee  Act — ''Honestly  and 
Reasonably'^ — Parties — Action  by  Ratepayer. 

Appeal  by  plaintiff  from  judgment  of  Mekedith,  J.,  at 
the  trial  without  a  jury,  dismissing  the  action  with  costs. 

G.  Kappele,  for  plaintiff. 

W.  A.  Pinlayson,  Midland,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
JjSn^jln,  Gaerow,  Maolaebn,  J  J.  a.)  was  delivered  by 

Gaerow,  J.A. — ^The  action  was  brought  by  plaintiif,  a 
ratepayer  residing  in  the  town  of  Midland,  suing  on  behalf 
of  himself  and  all  other  ratepayers  of  the  said  town, 
against  members  of  the  town  council  and  the  Canada  Iron 
Furnace  Co.,  an  incorporated  company  carrying  on  busi- 
ness in  the  town  of  Midland,  to  compel  a  refund  to  the 
town  corporation  of  the  sum  of  $739.33,  which  it  was  alleged 
had  been  illegally  paid  over  by  the  town  council  to  the 
furnace  company.     .     .     . 

On  16th  February,  1899,  an  agreement  was  entered  into 
between  the  furnace  company  and  the  town  corporation  by 
which  the  furnace  company  agreed  to  establish  iron  smelt- 
ing works  at  Midland ;  ...  to  cost  at  least  $2^50,000 ; 
.  .  .  that  they  would  operate  the  said  smelter  and  char- 
coal kilns  for  ten  years  from  the  time  they  received  the  sum 
of  $50,000  from  the  town  corporation  (a  bonus  proposed  to 
be  paid  in  consideration  of  the  establishment  of  such  works) 
and  that  th«  company  would  consume  an  average  of  40,000 
cords  of  wood  per  annum  in  the  operations  of  the  said 
smelter.  And  it  was  further  agreed  that  the  said  bonuB 
of  $60,000  should  be  payable  as  soon  as  the  works  of  the 
company  had  been  put  in  operation  and  had  during  30  days 
produced  an  average  of  60  tons  of  pig  iron  of  a  merchant- 
able quality  per  day,  and  the  company  shlould  have  ex- 
pended 70  per  cent,  of  the  said  sum  of  $250,000.  And  each 
party  agreed  to  use  all  reasonable  means  to  obtain  a  special 
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Act  to  confirm  the  said  agreement  and  to  authorize  the  said 
bonus,  and  the  issuing  of  the  necessary  debentures  to  raise 
the  money  for  such  purpose. 

On  17th  March,  1899,  a  by-law  to  grant  the  said  bonus 
was  submitted  to  the  duly  qualified  ratepayers  of  the  town 
of  Midland,  and  was  carried,  and  on  1st  April,  1899,  a 
special  Act  was  passed  by  the  Ontario  Legislature  validat- 
ing what  had  been  done.  Upon  this  the  works  were  proceeded 
with,  when  it  was  found  that  important  changes  would  be 
necessar5^  .  .  .  The  furnace  company  on  10th  January, 
1901,  made  application  to  the  town  council  for  payment  of  the 
bonus,  and  at  a  council  meeting  held  on  that  day  a  resolu- 
tion carried  to  the  following  eflEect,  "  That  the  council,  hav- 
ing had  laid  before  them  the  application  of  the  Canada  Iron 
Furnace  Co.  for  the  payment  of  their  bonus,  are  of  the  opin- 
ion that  the  bonus  has  been  earned,  and  should  be  paid  over 
to  the  company  upon  the  passing  of  an  Act  by  the  Legisla- 
ture of  Ontario  authorizing  such  action  by  this  council,  and 
that  the  company's  petition  to  the  Legislature  for  that  pur- 
pose be  joined  in  by  the  council,  the  Act  in  question  provid- 
ing specifically  for  the  employment  of  200  men."  Which 
proposition  was  accepted  by  the  furnace  company,  by  their 
manager's  letter  of  the  next  day.  Thereupon  an  application 
was  made  to  the  Legislature  for  another  special  Act  (1  Edw. 
VII.  ch.  60)  passed  in  April  1902,  .  .  .  enacting  that  it 
should  be  lawful  for  the  town  to  pay  to  the  company  the 
sum  of  $50,000  as  provided  for  by  the  said  Act  (62  Vict, 
ch.  61)  and  the  agreement  set  out  in  the  schedule  tnereto, 
notwithstanding  any  changes.  .  .  .  The  town  corpora- 
tion were  again  authorized  to  raise  the  said  sum  of  $50,000 
by  the  issue  of  debentures  as  provided  in  the  said  former  Act, 
notwithstanding  the  changes  in  the  agreement. 

After  this  Act  was  passed,  the  town  corporation  disposed 
of  debentures  to  the  amount  of  $50,000,  realizing  a  consider- 
able sum  in  premium  over  the  $50,000,  in  part  apparently 
made  up  of  interest  already  accrued  upon  the  debentures, 
which  apparently  were  dated  as  of  a  date  prior  to  the  passing 
of  the  second  and  final  Act,  such  latter  part  exceeding  by 
a  trifling  sum  the  said  sum  of  $739.33  now  in  question ;  and 
the  sum  of  $50,000  was  paid  over  to  the  furnace  company 
on  18th  May,  1901,  in  virtue  of  a  resolution  of  the  council. 

The  furnace  company  at  once  made  claim  for  interest 
upon  the  $50,000  from  the  time  of  the  cojiipletion  of  the 
works,  and  claimed  that  the  accrued  interest  realized  on  the 
sale  of  the  debentures  should  be  paid  over  to  the  company 
to  satisfy  that  claim. 
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On  12th  August,  1901,  a  resolution  was  passed  by  the 
town  council  to  the  following  effect,  "  That  the  council  are 
of  the  opinion  that  the  Canada  Furnace  Company  are  not 
entitled  to  any  interest  upon  the  bonus  granted  to  them,  but 
to  avoid  any  legal  proceedings  they  are  perfectly  willing  to 
meet  the  Canada  Iron  Furnace  Company,  leaving  the  ques- 
tion of  dispute  to  the  decision  of  some  legal  authority,  as 
may  be  mutually  agreed  upon.  Each  party  to  pay  one-half 
the  costs/^  This  resolution  was  apparently  brought  about  in 
consequence  of  a  letter  from  the  solicitors  for  the  furnace 
company  to  the  town  clerk,  dated  on  the  same  day,  in  which 
they  ask  that  the  claim  for  interest  may  be  brought  before 
the  council  '^  at  their  meeting  to-night,"  and  that  action  of 
some  kind  may  be  taken  either  to  allow  or  refuse  the  applica- 
tion "  so  that  the  company  may  understand  what  position 
they  take."  "  They  do  not  wish  to  take  any  proceedings  if 
it  can  be  avoided." 

A  copy  of  the  resolution  was  sent  to  the  company,  and  it 
was  followed  by  a  proposition  from  the  company  to  submit 

the  question  in  dispute  to  Mr. ,  which  was  accepted  by 

the  town  council,  and  thereupon  what  is  called  a  statement 
of  the  facts  was  prepared  and  mutually  agreed  upon  for 

submission  to  Mr. ,  who,  on  14ih  June,  1902,  advised 

that  the  company  were  not  concerned  in  the  specific  proceeds 
of  the  sale  of  the  debentures,  but  that,  in  his  opinion,  the 
bonus  was  on  the  facts  stated  properly  payable  to  the  com- 
j)any  on  24th  January,  1901,  on  the  completion  of  the  works : 
that  under  the  original  agreement  of  16th  February,  1899, 
the  company  were  equitably  entitled  to  be  paid  interest  from 
that  date  to  the  18th  May,  1901,  when  the  principal  was 
paid. 

On  2l8t  June,  1902,  plaintiff^s  solicitors  in  this  action 
sent  a  letter  to  the  town  council  warning  them  that  the  pro- 
posed payment  was  illegal,  and  that  the  members  of  council 
would  be  held  individually  liable  for  the  amount  if  they  paid 
the  same. 

On  2nd  July,  1902,  Mr.  sent  a  second  letter, 

after  a  perusal  of  the  by-law,  which  had  apparently  not  ac- 
companied the  original  statement  of  facts,  in  which  he  says, 
"I  regarded  the  matter  as  submitted  to  me  .  .  .  very 
much  in  the  character  of  an  arbitrator  ...  In  writing 
yoTi  previously  I  was  not  looking  at  the  matter  exactly  as  a 
qnestion  whether  the  furnace  company  could  by  suing  the- 
town  have  compelled  payment  of  the  interest  claimed.  I 
viewed  it  more  as  a  matter  of  what  was  just  and  equitable, 
though  I  do  not  by  any  means  wish  to  be  imderstood  as^ 
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saying  that  if  the  town  had  resisted  to  the  uttermost  pay- 
ment of  this  interest,  they  could  not  have  been  compelled 
by  the  company  to  pay  it." 

Having  received  the  foregoing  letters,  the  matter  came 
up  and  was  discused  in  council,  and  after  discussion  a  re- 
solution in  these  words  was  moved,  seconded,  and  carried, 
apparently  unanimously :  '*  That  as  per  resolution  of  last 
year's  council  and  also  this,  to  leave  the  question  of  interest 

asked  for  to  Mr.  's  decision,  as  he  has  decided  in 

favour  of  the  Canada  Iron  Furnace  Company,  that  Trueman 
(town  clerk)  be  instructed  to  pay  to  the  Canada  Iron  Fur- 
nace Company,  Limited,  the  amount  demanded  by  them  and 

awarded  by  Mr.  ,  $739.73.''     And  this  amount  was 

subsequently  paid  to  the  furnace  company. 

Upon  these  facts  the  trial  Judge  found  that  in  making 
the  payments  all  parties  had  acted  in  good  faith,  and  the 
council  without  negligence;  that  the  claim  was  at  least  a 
doubtful  one,  it  being  a  question  whether,  under  all  circum- 
stances, the  money  had  not  been  earned  on  24th  January, 
1901,  by  a  substantial  compliance  vrith  the  conditions  of  the 
original  agreement,  and  that  the  payment  was  therefore  not 
ultra  vires  of  the  council,  but  a  settlement  upon  competent 
advice  of  what  was  at  least  a  doubtful  claim. 

I  am,  with  deference,  unable  to  agree  to  these  conclusions. 
That  members  of  municipal  councils  are  to  be  regarded  in 
many  respects  as  trustees,  with  a  trustee's  duties  and  respon- 
sibilities, needs  but  little  citation  of  authority :  Attorney-  * 
General  v.  Compton,  1  Y.  &  C.  C.  C.  417 ;  Attorney-General 
v.  Belfast,  4  Ir.  Ch.  119 ;  Attorney-General  v.  Wilson,  9  Sim. 
30;  Bowes  v.  Toronto,  6  Gr.  1,  11  Moo.  P.  C.  463.  And  this 
must  of  course  be  assumed  to  be  known  to  all  parties  dealing 
with  such  a  council. 

As  trustees  the  council  could  only  pay  away  the  trust 
fund  under  their  control,  to  persons  having  legal  claims  to 
receive  it.  To  pay  it  to  a  person  having  no  legal  claim  was 
to  commit  a  breach  of  trust,  for  which  both  the  members 
of  council  and  the  person  receiving  the  money  would  be  re- 
sponsible to  the  cestui  que  trust,  the  ratepayer.  The  first 
question,  therefore,  in  my  opinion,  to  be  determined  is,  was 
the  claim  to  interest  made  by  the  furnace  company  a  legal 
claim,  capable  of  enforcement?  To  that  there  can  be  only 
one  answer,  and  that  in  the  negative.  Indeed  it  is  not, 
or  if  at  all  but  faintly,  argued  that  the  claim  was  a  valid 
one.  The  learned  Judge  did  not  determine  the  point,  al- 
though he  refers  to  it  as  "  an  interesting  question,"  but  in 
so  expressing  himself  I  think  the  learned  Judge  must  have 
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overlooked  that  the  parties  had  themselves  very  dearly  deter- 
mined the  quesi^on  after  the  so  called  "  substantial  per- 
formance ''  to  which  the  learned  Judge  refers,  by  the  resolu- 
tion before  quoted  of  16th  January,  1901,  and  the  furnace 
company's  letter  in  reply,  accepting  the  terms  of  that  resolu- 
tion as  a  settlement.  By  that  resolution  the  council  in  effect 
say,  "  We  consider  the  works  as  constructed,  with  the  char- 
coal kibis  eliminated,  ought  to  be  satisfactory,  but  we  can- 
not accept  what  has  been  done  as  performance  nor  pay  over 
the  bonus  without  further  authority,  and  you  must  by  reason 
of  the  change  agree  to  employ  at  least  200  men :  and  to  this 
the  furnace  company  in  reply  say,  "  We  beg  to  say  that  we 
accept  the  basis  of  settlement,  and  we  have  given  notice  of 
application  to  the  Legislature  of  Ontario  for  the  necessary 
Act,  and  understand  that  we  are  to  pay  the  expenses  of 
same/^ 

After  this  I  am  totally  unable  to  see  any  room  for  ques- 
tion or  doubt  that  the  principal  was  not  to  be  payable  until 
after  the  second  special  Act  was  passed. 

But,  apart  from  these  considerations,  it  is  surely  equally 
beyond  question  that  what  was  done  was  not  a  substantial 
performance,  and  could  not  have  been  accepted  by,  much  less 
forced  upon,  the  council.     .     .     . 

The  claim  was  therefore,  in  my  opinion,  not  only  invalid, 
but  was  not  in  any  proper  sense  even  a  doubtful  claim. 
Doubt,  without  a  justifying  fact  ^wliich  can  be  pointed  out, 
is  not  in  such  crcumstances  doubt  at  all,  but  mere  caprice 
upon  which  no  reasonable  man  would  act. 

It  is,  in  my  opinion,  not  necessary  to  solve  the  question 
referred  to  by  the  learned  Judge,  of  whether  the  payment  was 
ultra  vires  of  the  council  or  not.  Strictly  speaking,  I  think 
it  was  ultra  vires,  but,  in  any  event,  it  was,  I  think,  a 
clear  breach  erf  trust,  which  is  suflBcient.  An  act  may,  of 
course,  be  a  breach  of  trust  and  yet  be  iutra  vires  so  as  to 
pass  a  good  title  to  a  purchaser  for  value  without  notice, 
but  that  is  not  the  position  of  the  defendants  the  furnace 
company.  They  had  notice  of  the  trust,  and,  unless  the 
claim  for  interest  was  a  lawful  claim,  they  gave  no  value. 
Xor  under  such  circumstances  is  good  faith,  either  in  making 
or  in  paying  the  claim,  of  consequence.  The  ratepayers  are 
not  to  be  deprived  of  their  money  because  these  parties  acted 
in  good  faith.  Good  faith  would,  of  course,  be  of  great  im- 
portance if  the  inquiry  was  whether  the  furnace  company 
obtained  the  money  for  a  valuable  consideration  and  with- 
out notice  of  the  trust. 

The  only  remainiug  defence  of  any  importance  is  that 
relating  to  the  consequences  which  ought  to  follow  from  the 
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parties  having  taken  the  opinion  of  counsel  and  apparently 
acted  upon  it.  The  mere  opinion  of  counsel,  however  eminent, 
is  in  itself  no  defence  to  a  claim  for  breach  of  trust:  Boul- 
ton  V.  Beard,  3  De  G.  M.  &  G.  608;  In  re  Knight's  Trusts, 
27  Beav.  45  at  p.  49;  although,  of  course,  a  very  important 
circumstance  in  considering,  not  whether  a  stranger  to  the 
trust  may  be  allowed  to  retain  the  trust  money  improperly 
obtained  from  the  trustees,  but  whether  the  trustees  should 
themselves  be  held  personally  responsible  to  make  good  the 


But  it  is  said  this  was  not  merely  an  opinion,  but  some- 
thing very  much  more,  namely,  a  submission  to  arbitration 
acd  an  award  by  which  both  parties  are  bound.  But  there 
are  overwhelming  difficulties  in  the  way  of  this  defence.  To 
begin  with,  I  think  it  extremely  doubtful  whether  such  a 
question  as  the  present  could  be  lawfully  submitted  by  a 
mimicipal  council  to  arbitration,  but,  as  the  point  was  not 
argued,  I  should,  perhaps,  not  pass  a  final  opinion.  Municipal 
councils  derive  their  authority  wholly  under  the  Municipal 
Act.  They  are  ^iven  in  that  Act  certain  specified  powers  to 
arbitrate  respecting  certain  classes  of  subject  matters,  which 
would  not  include  the  claim  now  under  consideration.  The 
well  known  maxim  expressio  unius  est  exclusio  alterius  might 
be  invoked  to  establish  the  proposition  that  any  other  power 
to  refer  is  excluded.  It  is  not  by  any  means  a  matter  of 
course  that  trustees  may  submit  the  interests  of  those  for 
whom  they  act  to  decision  by  arbitration.  .  .  .  f^^f^^*- 
ence  to  Eussell  on  Awards, '8th  ed.  (1900),  p.  21.]  The 
capacity  or  power  of  a  municipality  to  contract  is  limited 
by  the  Act  under  which  they  carry  on  their  operations.  It 
may  be  that  where  the  question  is  one  of  fact  falling  within 
their  ordinary  administrative  duties,  they  may  refer,  as  was 
held,  apparently  without  much  discussion,  in  Re  Eldon  and 
Ferguson,  6  C.  L.  J.  207,  in  a  matter  of  account  between 
a  township  and  their  treasurer.  But  where,  as  here,  the 
question  is  one  of  law,  for  the  facts  were  not  at  all  in  dis- 
pute, the  determination  of  which  in  one  way  would  shew  jur- 
isdiction over  the  subject  matter,  but  in  the  other  would  shew 
its  lack,  my  present  opinion  is,  that  there  can  be  no  lawful 
reference  except  to  the  regular  Courts  of  the  country.  To 
hold  otherwise  would  be  to  open  wide  the  door  to  all  kinds 
of  raids  upon  the  municipal  treasury,  and  to  deprive  the 
Courts  of  the  very  necessary  and  wholesale  check  which 
they  have  always  exercised  over  the  acts  and  conduct  of  such 
bodies  as  municipal  councils. 

But  there  was,  I  think,  no  intention  to  refer  the  matter 
to  Mr. as  an  arbitrator.  His  opinion  is  not,  in  form- 
at least,  an  award,  but  merely  counsels  opinion;  and  the 
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submission^  if  it  was  a  submission,  was  not  proved  in  all  its 
terms,  and  was  not  apparently  under  the  seal  of  the  cor- 
poration. All  of  which  are  formidable  objections  which  I 
need  do  no  more  than  state. 

The  opinion  then  is  ...  no  defence  whatever  to 
the  defendants  the  furnace  company.  Nor  is  it,  in  the  cir- 
cumstances, to  the  other  defendants,  but  for  other  reasons. 
Counsel,  of  course,  only  advised  upon  the  facts  submitted  to 
him.  The  statement  of  facts  was  in  writing  and  was  re- 
turned by  him  with  his  opinion  to  the  town  clerk,  but  was 
not  produced  at  the  trial,  and  no  satisfactory  reason  was 
given  for  its  non-production.  In  its  absence,  it  is  not  too 
much  to  assume,  I  think,  that  all  the  facts  were  not  before 
him,  otherwise  we  should  have  had  a  more  definite  answer 
to  the  only  question  there  was,  namely,  the  question  of 
whether  or  not  there  was  a  legal  liability  to  pay  the  claim. 
In  his  first  letter  he  speaks  of  an  equitable  liability,  which 
is  somewhat  away  from  the  point,  and  in  the  second  he  says 
his  point  of  view  was  that  of  an  arbitrator.  To  any  one 
exercising  care  it  is  obvious  from  a  perusal  of  his  letters  that 
from  some  cause  or  other,  and  presumably  from  defective  in- 
structions, he  was  not  definitely  answering  the  question. 
This  should,  with  the  exercise  of  reasonable  care,  have  led  to 
further  instructions  from  the  council,  and  to  a  request  for 
a  more  definite  opinion  before  action,  even  without  the  spur 
of  the  letter  from  plaintiff's  solicitors  of  21st  June,  in  which 
the  council  was  distinctly  told  in  plain  terms  that  the  pro- 
posed payment  was  illegal,  and  that  each  member  voting 
for  it  would  be  held  personally  liable.  Upon  receipt  of  that 
letter  the  council  were,  I  think,  in  any  event,  bound  to  stay 
their  hand,  and  could  not  thereafter  rely  on  the  previous 
opinion,  even  had  it  been  more  explicit. 

The  council's  action  in  authorizing  payment  after  the  re- 
ceipt of  this  letter  cannot  be  ascribed  to  any  kind  of  over- 
sight or  inadvertence.  The  matter  was  fully  discussed  at  the 
council  meeting,  and  a  motion  was  actually  made  to  require 
the  furnace  company  to  guarantee  the  members  of  council 
against  personal  risk.  The  proper  conclusion,  under  these 
circumstances,  is  that  the  payment  was  deliberately  and  in- 
deed wilfully  authorized  by  the  council. 

A  trustee's  duty  has  been  defined  by  high  authority  to  be 
that  of  a  man  of  ordinary  prudence  in  fhe  management  of 
his  own  affairs :  per  Lord  Herschell  in  Eae  v.  Meek,  14  App. 
Cas.  558,  at  p.  569.  A  prudent  man  would  scarcely,  I  think, 
have  parted  with  his  own  money  so  easily. 

VOL.  III.  O.W.B.  NO.  16—83 
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As  to  the  exemption  claimed  under  62  Vict.  ch.  15,  the 
fight  to  invoke  the  protection  of  the  statute  only  exists 
where  the  breach  of  trust  to  be  excused  was  committed  honest- 
ly and  reasonably,  and  F  think  the  defendants  have  entirely 
failed  to  prove  the  existence  of  the  latter  element :  Be  Turner, 
[1897]  1  Ch.  636;  Ee  Stuart,  [1897]  2  Ch.  683;  King  v. 
Matthews,  5  0.  L.  E.  228,  2  0.  W.  R.  18. 

Upon  the  whole  case  the  appeal  must  be  allowed,  the  de- 
fendants the  furnace  company  ordered  to  refund  with  interest 
from  payment,  the  other  defendants  to  make  good  any  de- 
ficiency, and  that  the  defendants  must  pay  the  costs  ,of  the 
action  and  of  this  appeal.  The  record  may  be  amended,  and 
indeed  should  be,  by  adding  the  corporation  of  the  town  of 
Midland  as  a  defendant  in  order  to  receive  the  money,  and 
that  all  parties  may  be  bound  by  the  Uligation;  but  there 
should  be  no  costs  of  such  amendment,  whidi  should  be  made 
at;  plaintiff's  expense. 


April  18th,  1904. 
C.A. 

PAGE  V.  GREEN. 

•  Building  Contract  —  Construction  —  Question  whether  Cer- 
tain Kinds  of  Work  Included  —  Admissibility  of  Oral 
Evidence — Penalty  for  Delay  in  Completion — Effect  of 
Delay  by  Opposite  Party. 

Appeal  by  defendants  from  judgment  of  Palconbbidgb, 
C.J.,  2  O.  W.  R.  137. 

The  action  was  to  cover  a  balance  alleged  to  be  due  upon 
a  contract  between  plaintiff  and  defendants  for  the  perform- 
ance by  plaintiff  of  a  certain  portion  of  the  work  upon  the 
building  of  an  armoury  at  St.  Thomas,  for  the  erection  of 
which  defendants  were  contractors  with  the  Crown. 

Defendants  counterclaimed  for  certain  sums  which  they 
alleged  reduced  the  amount  due  to  plaintiff  to  $1,600. 

The  trial  Judge  allowed  defendants  some  of  the  items 
claimed  and  disallowed  the  remainder;  and  gave  judgment 
for  plaintiff  for  $1,114.08  over  and  above  the  amounts  pre- 
viously paid. 

The  appeal  was  in  respect  of  two  items  disallowed  by  the 
trial  Judge,  $322  paid  by  defendants  in  respect  of  tilmg 
and  cement  work,  which  they  alleged  was  part  of  plaintTff's 
contract  and  should  have  been  done  by  her,  and  $850  claimed 
as  liquidated  damages  for  delay  by  plaintiff  in  completing 
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the  work  undertaken  by  her  within  the  time  stipulated  for 
by  the  contract. 

J.  A.  Kobinson,  St.  Thomas,  for  defendants. 

W.  Laidlaw,  K.C.,  and  J.  W.  Bain,  for  plaintiflE. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Gabrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — .  .  .  Defendants  contend  that  in  the 
work  undertaken  by  plaintiff  is  included  the  laying  of  the 
cement  and  the  putting  in  of  tiles  provided  for  by  the  speci- 
fications. .  .  .  They  also  complain  that  the  Chief  Jus- 
tice erred  in  receiving  evidence  to  shew  that  laying  cement 
is  not  mason  work,  and  that  the  putting  in  of  tiles  is  not 
bricklayer  work. 

Plaintiff^s  agreement  was  to  execute  and  perform  the 
whole  of  the  mason  work,  brick  work,  and  cut  stone  work 
required  in  the  erection  and  completion  of  the  building.  .  . 
Whatever  is  mason  work  and  brick  work  is  to  be  done  agree- 
ably and  in  accordance  with  the  contract  and  the  plans, 
drawings,  and  specifications.  But  what  is  mason  work  and 
what  is  brick  work,  and  whether  the  laying  of  cement  and 
the  putting  in  of  tiles  are  mason  and  brick  work  respectively, 
are  questions  of  fact  upon  which  evidence  may  properly  be 
given.  Such  evidence  does  not  contradict  the  writing,  but 
enables  the  tribunal  to  ascertain  the  subject  matter  with 
reference  to  which  the  parties  were  contracting.  Plaintiff 
did  not  contract  to  do  all  that  is  comprised  in  the  specifi- 
cations. She  did  not  even  contract  to  do  all  that  is  called 
for  under  the  heads  of  "  mason  "  or  "  bricklayer.'^  She  was 
not  to  do  excavator  or  carpenter  or  plumber  work,  or  any 
work  except  mason,  bricklayer,  and  cut  stone  work.  She 
was  not  to  supply  any  material  except  cut  stone.  There- 
fore, while  the  specifications  are  to  be  referred  to,  they  are 
not  conclusive  on  the  question  of  what  is  mason  or  bricklayer 
work,  and  evidence  is  needed  for  the  purpose. 

It  ifi  to  be  observed  also  that  in  clause  18  of  the  contract, 
providing  for  the  supply  by  defendants  of  the  materials, 
while  brick,  stone,  lime,  and  even  water  and  sand,  are  speci- 
fied, there  is  no  mention  of  Portland  cement  or  tiles.  It 
is  true  that  there  ifi  the  phrase  "other  materials,"  but  in 
endeavouring  to  ascertain  the  meaning  to  be  attached  to  the 
terms  of  the  contract,  it  is  not  unimportant  to  note  that  there 
is  silence  as  to  these  items. 

The  testimony  at  the  trial  fully  sustains  plaintiff's  con- 
tention that  at  the  present  day,  and  especially  in  relation  to 
a  building  of  the  character  of  this  armoury,  the  cement  and 
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tile  work  specified  is  not  the  work  of  a  mason  or  a  brick- 
layer. Such  work  is  in  the  hands  of  a  special  class  of  work- 
men.    .     .     . 

With  respect  to  the  claim  for  delay  it  is  shewn  that  plain- 
tiff did  not  complete  the  work  under  her  contract  till  the 
latter  part  of  December,  1901,  but  it  is  also  shewn  that  a 
very  considerable  part  of  the  delay  was  attributable  to  the 
default  of  defendants.  ...  It  is  impossible  to  avoid  the 
conclusion  that  there  were  serious  delays  caused  by  defend- 
ants^ defaults  in  supplying  material. 

That  being  so,  is  plaintiff  not  relieved  from  the  penalties 
for  delay  contained  in  the  agreement  ?     .     .     . 

[Holme  V.  Guppy,  3  M.  &  W.  387,  Russell  v.  Da  Bandeira, 
13  C.  B.  K  S.  149,  Westwood  v.  Secretar}-  of  State  for  India, 
11  W.  R.  261,  7  L.  T.  736,  Kerr  v.  French  River  Tug  Co.,  21 
A.  R.  760,  24  S.  C.  R.  703,  Findlay  v.  Cameron,  4  Vict.  L. 
R.  (Law)  191,  Dodd  v.  Churton,  [1897]  1  Q.  B.  562,  and 
Weeks  v.  Little,  89.  N.  Y.  566,  referred  to.] 

In  the  present  case,  where  the  materials  to  be  supplied 
by  defendants  formed  a  very  substantial  pari;  of  the  contract, 
and  their  failure  to  supply  them  rendered  impossible  the 
completion  by  the  stipulated  time,  there  is  no  good  reason 
why  defendants  should  recover  the  penalties.  It  having  been 
shewn  that  their  conduct  prevented  the  completion  by  that 
time,  it  lay  on  them  to  shew,  if  Ihey  could,  that  plaintiff 
could,  notwithstanding,  have  completed  within  the  time;  and 
in  this  they  have  failed. 

Appeal  dismissed  with  costs. 


April  18th,  1904. 
C.A. 

VICTOR  SPORTIXQ  GOODS  CO.  v.  HAROLD  A.  WIL- 
SON CO. 

Patent  for  Invention  —  Infringement  —  Article  Stamped 
"Patent  Applied  for" — Notice  —  Subsequent  Issue  of 
Patent  —  Right  to  Sell  Articles  Manufactured  "between 
Date  of  Application  and  Date  of  Issue. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
2  0.  W.  R.  465. 

Edward  Bayly  and  Eric  Armour,  for  appellants. 

J.  W.  Nesbitt,  K.C.,  for  plaintiffs. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Ma.o- 
LENNAN,  Garrow,  Maolaren,  J  J.  A.)  was  delivered  by 

OsLER,  J.A. — The  action  was  brought  to  restrain  defend- 
ants from  infringing  a  patent  granted  to  plaintiff  Whitney 
for  improvements  in  punching  bags;  plaintiffs^  case  being 
that,  after  plaintiff  Whitney  had  lodged  his  application  for 
patent  in  the  Canadian  patent  office,  defendants  obtained 
from  plaintiffs  one  of  their  invented  machines,  and  proceeded 
to  manufacture  reproductions  thereof.  Plaintiff  Whitney 
obtained  his  patent  in  due  course,  but  defendants,  as  it  was 
alleged,  continued  to  infringe  it  by  selling  the  articles  which 
had  been  manufactured  by  them  between  the  date  of  the  ap- 
plication and  the  date  of  tiie  patent.  Defendants  denied  that 
they  had  infringed  or  intended  to  infringe  plaintiffs'  patent, 
alleged  that  before  the  issue  of  the  patent  they  constructed 
the  invention  for  which  the  patent  was  afterwards  granted, 
and  contended  that  under  sec.  46  of  the  Patent  Act  they  had 
the  right  to  sell  the  specific  articles  so  constructed  by  them 
before  the  issue  of  the  patent  without  being  liable  to  plain- 
tiffs for  so  doing.     .     .     . 

On  3rd  April,  1901,  defendants  .  .  .  sent  an  order 
to  plaintiffs  for  a  sample  of  "  your  No.  2  20th  century  strik- 
ing bag  platforms  complete  with  bag,  billed  at  $8.50." 
Plaintiffs  sent  the  sample  as  requested.  The  words  "  patent 
applied  for  '^  were  on  the  sample.  .  .  .  Defendants  had 
100  punching  bags  and  platforms  manufactured  in  accordance 
with  the  sample.  .  .  .  Plaintiffs'  patent  was  issued  on 
2l8t  January,  1902.     .     .     . 

Defendants  rely  upon  sec.  46  of  the  Patent  Act.  They 
contend  that,  by  force  of  the  first  part  of  that  section,  the 
articles  manufactured  by  them  before  the  issue  of  the  patent, 
though  without  the  license  of  the  inventor,  are  not  protected 
by  it,  and  that  they  are  at  liberty  to  use  and  sell  them  to 
others  as  if  the  invention  had  not  been  patented.  Plaintiffs 
insist  that  the  section  extends  only  to  protect  articles  manu- 
factured with  the  consent  or  allowance  of  the  inventor,  and 
in  any  event  that  it  was  not  intended  to  protect  a  fraudulent 
or  surreptitious  use  of  the  invention.     .     .     . 

[Eeference  to  sees.  7,  8  (as  amended  by  the  Act  of  1892), 
20,  and  46,  of  the  Patent  Act ;  Powell  v.  Chown,  25  0.  E.  71, 
76;  Andrews  v.  Hovey,  123  U.  S.  267,  124  U.  S.  694,  702.] 

Upon  the  best  consideration  I  have  been  able  to  give  to 
the  question,  I  am  of  opinion  that  the  right  of  the  person 
who  has  constructed  the  invention  prior  to  the  issue  of  the 
patent,  to  use  and  vend  the  specific  article  or  machine  so 
constructed,  without  being  liable  to  the  patentee  for  so  doing, 
does  not  depend  upon  his  having  so  constructed  it  with  the 
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consent  or  license  of  the  inventor.  .  .  .  We  cannot  re- 
strict the  large  and  general  language  of  the  first  part  of  the 
section,  by  which  certain  exceptions  from  the  monopoly  of 
the  patent  are  created,  by  reading  into  it  words  not  found 
there,  and  holding  that  the  prior  user,  construction,  etc., 
must  have  been  with  the  consent  or  allowance  of  the  in- 
ventor.    .     .     . 

The  case,  however,  is  not  concluded  in  favour  of  defend- 
ants by  the  view  I  have  taken  of  the  proper  meaning  of  the 
first  clause  of  sec.  46.  That  provision  was  not  intended  to 
protect  a  mere  wrongdoer.     .     .     . 

[Beference  to  Pierson  v.  Eagle  Screw  Co.,  3  Story  C.  C. 
Sep.  402,  405;  Kendall  v.  Winsor,  21  How.  322;  Andrews  v. 
Hovey,  124  U.  S.  at  p.  708;  Hovey  v.  Stevens,  2  Eobb  Pat. 
Cas.  479,  490;  Curtis  on  Patents  (1873),  sec.  391;  Morrison 
V.  Moat,  9  Hare  241 ;  Case  v.  Houston,  8  0.  R.  521 ;  Browne 
v.  Freeman,  4  N.  R.  477;  Tuck  v.  Priester,  19  Q.  B.  D.  629; 
Pollard  V.  Photographic  Co.,  40  Ch.  D.  345.] 

Upon  the  whole,  though  I  may  think  that  defendants' 
conduct  was  not  honourable,  I  am  unable  to  hold  that  plain- 
tiffs have  made  out  a  case  sufiBciently  strong  to  bring  them 
within  the  principle  of  these  decisions  and  to  deprive  them 
of  the  benefit  of  sec.  46.  The  facts  fall  far  short  of  those 
with  which  the  Courts  had  to  deal  in  any  of  these  cases. 
Defendants'  knowledge  of  plaintiffs'  invention  was  not  ob- 
tained surreptitiously  or  by  stealth  or  in  violation  of  any 
stipulation  as  to  secrecy  or  of  any  term  or  condition  on 
which  the  sample  was  sold  to  them.  It  cannot  be  said  that 
there  was  any  breach  of  faith  or  confidence  on  their  part. 
They  bought  from  plaintiffs  for  value  in  open  market,  as  it 
may  be  said,  an  invention  which  plaintiffs  must  have  known 
was  not  covered  by  any  patent  in  this  country,  and,  though 
they  had  lodged  their  application  for  a  patent,  that  gave 
them  no  property  in  their  invention  in  Canada  so  as  to  aJfect 
even  persons  having  notice  of  it  with  an  obligation  not  to 
manufacture  it  there. 

[Reference  to  Wade  v.  Metcalfe,  129  U.  S.  202;  Pea- 
body  V.  Lawrence,  98  Mass.  452;  Am.  &  Eng.  Encvc,  2nd 
ed.,  vol.  22,  pp.  272-3  (4),  433  (8).] 

Appeal  allowed  with  costs. 
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April  18th,  1904. 
C.A. 

HOPE  V.  PAEEOTT. 

Bills  of  Sale — Gutting  down  to  Chattel  Mortgages — Failure 
to  Renew — Landlord  a/nd  Tenaatt — Distress  for  Rent — 
New  Lease — Time  for  Payment  of  first  Gale, 

Appeal  by  defendant  Parrott  from  judgment  of  a  Divi- 
sional Court,  2  0.  W.  E.  248,  reversing  in  part  the  judg- 
ment of  LouNT,  J.,  at  the  trial. 

The  plaintiff  was  the  assignee  of  Jacob,  George,  and 
Arthur  Gay,  under  an  assignment  made  to  him  in  trust  for 
their  creditors  pursuant  to  the  Aseignments  and  Preferences 
Act,  E.  S.  0.  ch.  147,  and  the  action  was  brought  to  have 
certain  instruments  declared  invalid  for  non-compliance 
with  the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  E.  S.  0.  ch.  148,  and  to  recover  money  levied  by  de- 
fendant under  a  distress  for  rent  of  the  goods  of  the  as- 
signors, on  the  ground  that  no  rent  was  due.  The  trial 
Judge  held  that  the  instruments  or  securities  attacked  were 
bills  of  sale  and  valid,  and  that  rent  distrained  for  was  due 
and  in  arrear  to  the  amount  realized  by  the  distress.  The 
Divisional  Court  held  that  the  instruments  were  mortgages, 
or  conveyances  intended  to  operate  as  mortgages,  and  were 
void  as  against  creditors,  not  having  been  renewed  as  re- 
quired by  the  Act;  and  that  no  more  than  $200  was  due  and 
distrainable  in  respect  of  the  rent.  By  an  arrangement  be- 
tween the  parties,  sanctioned  by  an  order  made  on  a  motion 
for  injunction,  plaintiff  was  authorized  to  sell  the  goods 
distrained  upon  and  seized  under  his  securities,  and  the  pro- 
ceeds were  paid  into  a  bank  to  the  joint  credit  of  plaintiff 
and  defendant  Parrott,  subject  to  the  further  order  of  the 
Court. 

6.  P.  Shepley,  K.C.,  for  defendant  Parrott 

C.  A.  Hasten,  for  plaintiff. 

The  judgment  of  the  Court  (Moss^  C.J.O.,  Osler,  Mac- 
LENNAN^  Gabrow,  Maolaren,  J  J.  A.)  was  delivered  by 

OsLER,  J.A. — It  is  convenient  to  deal  first  with  the  ques- 
tiorifl  which  arise  upon  the  bills  of  sale.  The  facts  are  stated 
in  the  judgments  below.     .     .     . 

This  breach  of  the  case  turns  first  upon  the  question 
whether  the  Divisional  Court  were  right  in  holding  that 
these  instruments  were  intended  to  operate  as  mortgages 
or  securities  for  money,  against  the  finding  of  the  trial 
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Judge  that  they  were  not  so  intended,  hui  were  out  and 
out  sales  with  a  right  to  redeem  or  a  right  to  repurchase 
afterwards  agreed  to  by  Parrott;  and  second,  if  the  judg- 
ment of  the  Divisional  Court  is  right  on  this  point,  whether 
the  provisions  of  the  Chattel  Mortgage  Act  apply. 

I  am  of  opinion,  after  a  careful  consideration  of  the 
evidence,  that  the  judgment  of  the  Divisional  Court  is  right 
and  ought  to  be  aJQBrmed. 

The  defendant  Parrott  asserts  very  strongly, .  and  no 
doubt  truly,  that  he  would  have  nothing  to  do  with  a  chattel 
mortgage.  His  experience  with  such  instruments  had  not 
been  satisfactory  in  the  past,  and  what  he  wanted  and  in- 
sisted upon  having  was  something  under  which,  as  he  re- 
iterates, he  could  go  and  take  the  property  any  time  he  had 
a  mind  to;  that  he  would  not  be  bothered  with  a  mortgage. 
As  to  the  Andrews  transaction,  the  application  by  the  Gays 
was  for  an  advance  to  pay  Andrews  oflf.  It  is  well  proved 
that  Parrott  knew  that  Andrews^s  bill  of  sale  was  a  security 
merely  for  the  advance  he  had  theretofore  made  to  the  Gays. 
Andrews's  evidence,  the  Gays*  declaration  of  ownership,  the 
proviso  in  the  bill  of  sale  from  Andrews  to  him,  and  the 
evidence  of  Camew,  make  this  abundantly  clear.  Andrews 
was  not  selling  the  goods  as  absolute  owner,  but  was  merely 
transferriQg  to  Parrott  his  interest  in  the  goods  as  security 
for  the  money  the  Gays  owed  him.  Parrott,  as  the  solicitor 
said,  was  buying  Andrews's  bill  of  sale.  He  stood  in  An- 
drews's position  and  took  the  title  which  Andrews  had,  and 
nothing  more. 

The  Gays  were  no  parties  to  the  instrument  by  which  he 
took  it,  and  their  right  to  redeem  remained  just  as  it  was. 
As  to  the  second  bill,  the  consideration  mentioned  in  it  is 
the  amount  of  the  debt  the  four  Gays  owed  him.  I  think 
it  does  not  appear  by  whom  it  was  proposed,  and  the  whole 
of  the  property  of  the  grantors  then  on  the  farm  except 
household  furniture  was  swept  into  it.  As  affecting  both 
instruments  there  is  no  evidence  that  the  consideration  had 
any  relation  to  the  selling  price  or  value  of  the  chattels,  and 
they  were  intended  to  remain  and  did  remain  in  the  posses- 
sion of  the  Gays  thereafter,  and  were  used  by  them  as  their 
own  without  any  rent  or  hire  paid  or  agreed  to  be  paid 
therefor.  There  was  no  release  of  the  debts,  either  of  the 
advance  to  Andrews  or  the  consideration  of  the  second  bill 
of  sale,  and  Parrott  admits  that  from  the  first  he  expected 
to  be  repaid,  though  he  denies  that  any  agreement  was  made 
for  repayment  or  repurchase  imtil  some  indefinite  time  after- 
wards. Yet  something,  a  small  sum  no  doubt,  was  paid  to 
him  on  the  very  day  the  bills  of  sale  were  made,  which 
cannot  be  attributed  to  anything  but  the  existing  debt  or  the 
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advance  to  Andrews,  and  monthly  payments  were  made  on 
account  of  the  whole  for  some  time  thereafter. 

The  right  of  the  Gays  to  redeem  and  the  real  nature  of 
both  transactions  appear  to  me  to  be  sufficiently  established 
by  the  other  facts  of  the  case,  without  reference  to  any 
formal  agreement,  but  if  it  be  necessary  to  find  as  to  that, 
1  think  the  proper  inference  is  that  it  was  made  at  the  time 
and  as  part  of  the  transaction,  and  that  Parrott^s  memory 
is  at  fault  in  thifi  respect. 

It  is,  however,  contended  by  the  defendant  Parrott  that, 
even  if  the  instruments  of  8th  May  are  not  to  be  regarded  as 
absolute  transfers  of  the  property  to  him  as  a  purchaser,  but 
as  securities  only  for  his  advance  and  the  debt  due  to  him, 
they  do  not  come  within  the  pfoviflions  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  and  are  not  invalidated  by  the 
plaintiff^s  omission  to  comply  with  the  provisions  of  sec.  18, 
not  being  mortgages,  or  conveyances  intended  to  operate  as 
mortgages,  within  the  meaning  of  that  section  and  sec.  2. 

It  was  not  contended,  and  no  doubt  could  not  have  been 
successfully  contended,  that  the  general  law  would  not  ap- 
ply to  such  instruments  as  these,  so  that,  though  absolute 
on  their  face,  they  might  be  shewn  to  be  merely  mortgages 
or  securities  for  a  debt:  Dooney  v.  Green,  4  Hen.  &  Munf. 
191;  Am.  &  Eng.  Encyc.  of  law,  2nd  ed.,  vol.  4,  p.  662, 
vol.  5,  p.  951;  Cooper  v.  Brock,  41  Mich.  488.  Mr.  Shep- 
ley's  point,  if  I  understood  him,  was  that,  if  the  security 
was  in  the  form  of  a  bill  of  sale,  the  holder  was  only  bound 
to  comply  with  the  requirements  of  the  Act  in  respect  of 
that  form  of  security,  if  at  least  he  had  not  intended  it  to 
be  a  mortgage.  No  case  was  cited  to  us,  and  I  am  not  aware 
of  any  in  our  Courts,  in  which  the  precise  point  has  been 
hitherto  considered,  though  it  was  glanced  at  in  Totten  v. 
Bowen,  8  A.  B.  602. 

In  Baldwin  v.  Benjamin,  16  U.  C.  E.  52,  and  in  Brodie 
V.  Buttan,  ib.  207,  it  was  said  that  an  instrument  would  not 
be  within  the  Act  if  the  transaction  between  the  parties  in 
respect  of  which  it  was  given  was  of  such  a  nature  as  not  to 
admit  of  compliance  by  the  mortgagee  with  the  require- 
ments of  the  Act  as  to  the  affidavit,  for  example,  to  be  made 
by  him  under  sec.  3.  Such  an  instrument,  if  otherwise 
legal,  would  not  be  invalidated  for  want  of  registration  or 
for  non-compliance  in  other  respects  with  the  Act.  It  was 
simply  not  within  it.  This  view  of  the  law,  which  now 
seems  obvious  enough,  was  approved  of  in  subsequent  cases, 
e.g.,  Mathers  v.  Lynch,  28  U.  C.  E.  364;  Becher  v.  Austin, 
21  C.  P.  334;  Patterson  v.  Maughan,  39  U.  C.  E.  371;  and 
the  Act  has  from  time  to  time  been  amended  so  as  to  bring 
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within  its  scope  mortgages  to  secure  indorsements  and  future 
advances  and  conditional  sales^  etc. 

The  case  before  us  is  not  within  the  principles  of  those 
just  referred  to.  The  instruments  in  question  were  taken^ 
as  it  must  be  held,  as  security  for  a  debt  or  debts.  That 
was  the  real  transaction.  Though  absolute  in  form,  it  must 
be  taken  that  they  were  intended  to  operate  as  mortgages 
only,  and  they  are  therefore  within  sees.  2  and  3  of  the  Act, 
the  requirements  of  which  a  lender  cannot  evade  merely  by 
framing  his  security  in  the  shape  of  an  instrument  appli- 
cable to  a  transaction  within  sec.  6.  If  he  could  do  so, 
sees.  2  and  3,  as  my  learned  brother  Street  observes,  might 
as  well  be  struck  out  of  the  Act.  I  refer  to  Jones  on  Chattel 
Mortgages,  sec.  275,  and  the  cases  there  cited :  and  Rockwell 
V.  Humphrey,  57  Wise.  410;  Cooper  v.  Brock,  41  Mich.  488. 

It  will  not  be  denied  that  it  is  open  to  people  to  make 
any  bargain  they  please,  and  if  the  real  bargain  is  a  sale 
with  a  right  of  repurchase  upon  certain  terms,  the  vendor 
can  only  be  required  to  observe  the  requirements  of  sec.  6; 
but,  if  the  case  is  one  of  security  for  an  existing  debt  or 
loan,  the  lender  or  creditor  cannot  evade  compliance  with 
the  sections  which, relate  to  such  a  transaction,  merely  by 
adopting  a  form  of  security  appropriate  to  an  absolute  sale. 
The  case  of  Yorkshire  Railway  Waggon  Co.  v.  McLure,  21 
Ch.  D.  209,  is  not  an  authority  to  the  contrary.     .     .     . 

Arguments  which  prevailed  in  favour  of  upholding  the 
transaction  there  as  one  into  which  the  company  had  power 
to  enter,  instead  of  treating  it  as  one  ultra  vires,  are  wanting 
here,  as  everything  except  the  form  into  which  the  parties 
put  their  bargain  shews  that  the  form  does  not  evidence  a 
real  sale,  but  security  for  a  loan  of  money  and  an  existing 
debt. 

The  only  remaining  question  relates  to  the  rent.  As  to 
this  also  we  think  the  judgment  must  be  affirmed. 

No  attempt  was  made  to  support  the  distress  for  the 
arrears  under  the  first  lease.  It  was,  no  doubt,  invalid  for 
the  reason  given  in  the  judgment  below.  There  was  a  later 
lease  to  three  of  the  Gays  for  a  term  of  nine  years  from  the 
expiration  of  the  former.  Under  this  lease  a  gale  of  rent, 
$200,  became  due  in  April,  1901.  Another  gale  of  $200 
would  fall  due  in  November,  1901,  but  at  the  date  of  the 
assignment  there  was  no  more  than  $200  due  and  in  arrear 
and  distrainable  for  any  cause,  and  this  had  then  been  dis- 
trained for,  a  few  days  before.  For  the  purpose  of  that 
distress  the  assignment  could  have  no  operation  upon  the 
acceleration  clause  in  the  lease  so  as  to  bring  the  November 
gale  within  the  scope  of  the  outstanding  distress  warrant 
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As  rent  becoming  in  arrear  within  3  months  after  the  assign- 
ment, the  defendant  probably  has  a  preferential  claim  upon 
the  assets  in  the  hands  of  the  assignee  under  R.  S.  0.  ch. 
170,  sec.  34  (1) ;  but  that  must  be  worked  out  by^ranking^ 
upon  the  assets  in  the  usual  way,  and  not  in  this  action. 
The  appeal  must  therefore  be  dismissed  with  costs. 


April  18th,  1904. 
C.A. 

BRIDGMAN  v.  ROBINSON. 

Sale  of  Goods — Conditional  Sale — Property  not  Passmg — 
Agreement  as  to  Default  in  Payment — Right  to  Posses- 
sion —  Assignment  of  Vendors  Rights  to  Execution 
Creditor — Retaki/ng  Goods  —  Absence  of  Default — Con^ 
sideration  for  Extension-  of  Time  for  Payment — Nova- 
tion— Interest — Measure  of  Damages. 

Appeal  by  defendant  from  judgment  of  Britton^  J.,  in 
favour  of  plaintiff  for  $420  damages  in  an  action  for  the 
conversion  of  a  piano  and  pianola. 

W.  J.  Tremeear,  for  defendant. 

P.  Denton,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Oslbr,  Mao 
LENNAN,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

OsLER,  J.A. — .  .  .  The  goods  were  delivered  to  plain- 
tiff,  a  solicitor  residing  at  Sturgeon  Falls,  on  12th  Novem- 
ber, 1900,  by  the  manufacturers,  the  Mason-Risch  Co.,  upon 
the  terms  of  two  conditional  sale  agreements,  dated  1st  No- 
vember, 1900.  .  .  .  The  price  of  the  two  instruments 
was  $600,  part  to  be  paid  in  30  days  after  delivery,  and  the 
balance  in  3  months  after  delivery  with  interest  at  5  per 
cent.  It  was  agreed  that  until  pa3anent  in  full  the  goods 
were  to  remain  the  property  of  the  company,  but  at  plain- 
tiff^s  risk,  and  that  in  default  for  one  month  of  any  of  the 
payments  or  of  any  extended  payment,  the  whole  balance  of 
the  purchase  money  should  become  due,  and  the  company, 
notwithstanding  action  or  judgment  recovered  therefor,  and 
using  all  necessary  force,  might  enter  and  resume  possession 
vjrithout  previous  demand,  and  resell.  After  resumption  of 
possession  the  receiptor  was  to  remain  liable  for  the  full 
amount  of  the  purchase  money,  and  was  to  receive  credit 
thereon  for  the  proceeds  of  the  sale.  The  instruments  were 
not  to  be  removed  from  the  receiptor's  residence  without  the 
written  consent  of  the  company. 


504 

Plaintiff  made  and  the  company  accepted  payments  from 
time  to  time  on  account,  though  not  in  accordance  with  the 
agreements,  but  without  any  express  extension  of  time  un- 
til the  date  to  be  presently  mentioned. 

On  12th  May,  1902,  the  goods  were  seized,  but  not  re- 
moved from  plaintiff's  possession,  under  an  execution  issued 
by  defendant,  as  solicitor  for  one  Williams,  a  judgment 
creditor  of  plaintiff.  The  company  claimed  the  goods,  and 
the  seizure  was  abandoned.     .     .     . 

An  agent  of  the  company  and  plaintiff  met  on  18th  Au- 
gust, 1902,  and  an  agreement  was  then  made  between  them 
that  plaintiff  should  pay  $50  on  account,  and  the  balance 
of  $242  (made  up  of  arrears  of  principal  and  interest)  in 
<iuarterly  instalments  of  $30,  with  interest,  thereafter.  The 
$50  was  then  paid,  and  shortly  afterwards  the  agreement 
was  ratified  and  confirmed  by  the  company  ...  by  letter 
of  12th  September,  1902. 

On  15th  September,  1902,  another  seizure  was  made,  at 
defendant's  instance,  under  the  Williams  execution — ^this 
time  only  of  plaintiff's  interest  in  the  goods — ^but  this  seizure 
was  also  soon  afterwards  abandoned. 

On  22nd  October,  1902,  defendant  paid  the  company  the 
balance  due  them,  $242,  and  procured  an  assignment  and 
transfer  of  the  goods  to  himself,  "  subject  to  all  the  rights 
of  A.  Bridgman  under  contract  with  Mason-Risch  Co.,  dated 
November,  1900.'' 

On  22nd  November,  1902,  defendant's  agent  went  to 
plaintiff's  house  and  seized  the  piano  and  pianola  and 
carried  them  away.    .    .    . 

I  am  of  opinion  that  the  judgment  should  be  aflSrmed. 
An  implied  contract  arose  between  the  parties,  from  the  de- 
livery of  the  goods  to  plaintiff  on  the  terms  of  the  receipts, 
that  the  right  of  resumption  by  the  vendors  should  not  be 
exercised — should  not  arise — while  the  goods  remained  in 
plaintiff's  possession,  until  default  had  been  made  for  one 
month  of  any  of  the  payments  provided  for  by  the  agree- 
ments, "or  of  any  extended  payment,"  by  which  plainly 
seems  to  be  intended  a  default  after  an  extension  of  time 
for  payment. 

For  this,  I  think,  Dederick  v.  Ashdown,  15  S.  C.  R.  227, 
239,  et  seq.,  i^  sufficient  authority.  In  Brinker  v.  McKenny, 
63  Me.  529,  cited  by  Mr.  Tremeear,  the  contract  contained 
nothing  from  which  it  could  be  implied  that  the  right  of 
possession  was  to  remain  in  the  conditional  vendee. 

As  to  the  consideration  for  the  extension,  it  may  be  said 
that  the  original  agreements  contemplated  an  extension  of 
time,  and  that  the  agreement  of  19th  August-12th  Septem- 
ber, 1902,  is  founded  upon  them,  as  in  fact  it  is,  and  that 
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no  further  consideration  would  be  necessary;  but,  however 
that  may  be,  if  we  are  to  look  for  a  consideration,  it  is 
enough  to  say  that  the  balance  of  $242  was  made  up  of 
principal  and  interest,  and  the  new  agreement  carries  in- 
terest upon  the  whole,  which  was  not  so  before.  Defendant 
was  in  no  better  position  than  his  vendors,  and  if,  as  I  think, 
they  were  not  in  a  position  to  seize  the  goods  on  22nd  No- 
vember, there  not  then  having  been  default  for  one  month  in 
payment  of  the  instalment  due  on  19th  November,  neither 
was  he. 

Something  was  said  as  to  the  amoimt  of  the  damages 
.  .  .  $420,  the  sum  which  had  been  paid  by  plaintiff  on 
account  of  the  goods.  We  do  not  think,  however,  that  this  is 
open  to  objection.  The  goods  were  wrongfully  taken  out  of 
plaintiiFs  possession,  and  are  apparently  lost  to  him.  .  .  . 
The  lowest  measure  of  damages  would  seem  to  be  the  sum 
he  had  paid  to  the  vendors  on  account  of  the  price.  That  is 
the  value  of  his  interest  in  the  goods,  and  his  real  damage : 
Chinnery  v.  Vial,  5  H.  &  K  288.  The  Winkfield,  [1902] 
P.  42,  may  also  be  referred  to. 

Appeal  dismissed  with  costs. 


April  18th,  1904. 
C.A. 

HIGHWAY  ADVERTISING  CO.  v.  ELLIS. 

Company — Formation  —  Transfer  of  Property  to  Company 
by  Incorporators — Prior  Agreement — P(vymeni  —  Eight 
of  Company  to  Recover — Trustees — Promoters. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  2  0. 
W.  R.  151,  dismissing  the  action. 

Plaintiffs  sought  to  recover  from  defendants  two  sums, 
$5,000  and  $300. 

The  appeal  was  confined  to  the  $5,000. 

A.  B.  Aylesworth,  K.C.,  and  J.  M.  McEvoy,  London,  for 
appellants. 

G.  F.  Shepley,  K.C.,  and  W.  H.  Irving,  for  defendant 
Ellis. 

J.  Heighington,  for  defendant  McCutcheon. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mao- 
LENNAN,  Garrow,  JJ.A.)  was  delivered  by 

Moss,  C.J.O.  —  Although  as  launched  the  action  was 
ba&od  on  the  alleged  improper  withdrawal  by  defendants  of 
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>$5,000  from  plaintifEs^  coflfers,  it  ultimately  resolved  itself 
into  a  question  whether  defendants,  at  the  time  they  entered 
into  an  agreement  for  the  transfer  to  plaintiffs  of  certain 
letters  patent,  had  become  the  holders  of  the  same  as  trus- 
tees or  for  the  benefit  of  the  plaintiff  company  A>  as  to 
disentitle  defendants  to  any  pjofit  upon  the  transaction. 

The  principles  applicable  to  the  case  have  been  clearly 
stated  by  my  brother  Osier  .  .  . :  Be  Hess  Manufacturing 
Co.,  21  A.  R.  66,  at  p.  67;  affirmed  23  S.  C.  R.  644. 

Defendant  Hotchkiss  was  the  owner  of  the  patent,  and 
in  April,  1888,  he  induced  the  other  defendants  to  take  an 
interest  in  it  with  him  with  a  view  to  introducing  the  pat- 
ented improvements  in  advertising  boards  into  use  through- 
out Canada.  It  does  not  appear  that  when  he  first  opened 
the  matter  to  them  he  had  come  to  any  conclusion  in  his 
own  mind  as  to  the  best  method  of  establishing  the  business. 
But,  even  if  he  was  then  contemplating  the  formation  of  a 
company  for  the  purpose  of  acquiring  and  operating  the 
patent,  there  was  nothing  to  prevent  him  from  doing  so,  or 
disposing  of  the  patent  to  the  company  when  so  formed. 
Nor  was  there  anything  to  prevent  him,  if  he  was  so  minded, 
from  giving  or  selling  an  interest  or  interests  in  the  patent' 
to  others.  The  property  being  his  own,  he  was  at  Uberty 
to  make  any  disposition  of  it  that  he  saw  fit,  whether  for 
value  or  otherwise. 

The  fair  result  of  the  evidence  is,  that,  while  he  was 
in  this  position,  he  aou^it  the  assistance  of  tiie  otfaer  de- 
fendants to  enable  him  to  operate  his  patent.  After  dis- 
cussion it  was  understood  and  arranged  that  each  should 
have  an  interest  jointly  in  the  patent,  and  that  they  should 
use  their  joint  endeavours  to  make  it  a  successftd  under- 
taking." .  .  .  They  first  thought  of  working  it  as  a  syndi- 
cate. Then  they  concluded  that  the  formation  of  a  com- 
pany would  answer  better.  With  that  view  they  decided  to 
apply  for  incorporation,  and  in  the  meantime  go  on  with 
the  business  as  a  syndicate.  And  ...  on  13th  April, 
1898,  ...  it  was  resolved  to  apply  to  the  Dominion 
government  for  a  charter  of  incorporation. 

Now  if  before  this  conclusion  was  arrived  at  and  action 
taken  upon  it,  defendant  Hotchkiss  had  actually  assigned 
to  each  of  the  other  defendants  a  share  or  interest  in  the 
patent,  there  could  be  no  pretence  that  they  held  them  as 
trustees  for  the  intended  company,  or  that  they  were  pro- 
moters when  they  acquired  them  so  as  to  prevent  them  from 
holding  them  for  their  own  benefit.  They  would  have  been 
entitled  to  hold  such  shares  or  interests  just  as  Hotchkiss 
was  entitled  to  hold  the  whole  patent,  as  property  that  might 
be  sold  to  the  company  when  formed.     That  being  so,  the 
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mere  fact  that  Hotchkiss  had  not  then  implemented  his 
agreement  with  the  other  defendants  by  actual  transfers, 
cannot  prejudice  them. . 

Steps  were  taken  towards  procuring  the  letters  of  incor- 
poration, and  pending  their  issue  Hci;chkiss  by  deed  poll 
dated  15th  June,  1898,  did  implement  his  agreement  by 
transferring  to  the  other  defendants  and  one  Dr.  Willoughby 
an  undivided  one-half  interest  in  the  patent  for  a  nominal 
consideration. 

By  a  memorandum  of  agreement  bearing  the  same  date 
and  made  between  the  same  parties,  the  other  defendants 
and  Willoughby  undertook  the  burden  of  applying  for  in- 
corporation and  bearing  the  preliminary  expenses. 

By  another  memorandum  of  agreement  of  the  same  date 
and  made  between  defendants  and  Willoughby  of  the  first 
part  and  one  John  W.  Maughan  of  the  second  part,  the 
parties  of  the  first  part  agreed  to  sell  to  the  company  when 
incorporated  the  patent  and  all  improvements,  in  considera- 
tion of  the  company  paying  to  the  parties  of  the  first  part 
$5,000  in  cash  and  crediting  $45,000  in  payment  of  their 
liability  upon  500  shares  of  the  capital  stock  of  the  com- 
pany subscribed  or  to  be  subscribed,  specif)ring  the  amounts 
to  be  credited  to  each. 

The  letters  of  incorporation  issued  on  6th  August,  1898, 
and  on  the  16th  of  the  same  month,  by  an  instrument  made 
between  defendants  and  Willoughby  of  the  first  part,  John 
W.  Maughan  of  the  second  part,  and  the  newly  formed  com- 
pany (plaintiffs)  of  the  third  part,  the  agreement  of  15th 
June  was  adopted  and  confirmed.  By  deed  poll  of  the  same 
date  the  patent  was  assigned  to  plaintiffs. 

Plaintiffs  do  not  disaffirm  this  agreement,  but,  in  effect, 
they  are  seeking  to  vary  its  terms  and  to  hold  defendants 
liable  to  all  the  burdens,  without  giving  them  all  the  benefits 
they  are  entitled  to  under  it. 

The  .  .  .  $6,000  which  plaintiffs  are  now  seeking 
to  recover  is  the  $5,000  cash  payable  to  them  and  Willoughby 
under  the  agreement  of  16th  June,  1898. 

Defendants  are  entitled  to  that  sum  under  the  agreement, 
unless  plaintiffs  can  make  out  that  defendants  had  acquired 
their  interests  in  the  letters  patent  while  they  were  in  a 
fiduciary  position  towards  plaintiffs  or  the  company  which 
was  being  projected.    .    .     . 

Defendants  did  not  become  promoters  until  after  thev 
had  become  entitled  by  agreement  to  interests  in  the  patent, 
which  were  afterwards  and  before  incorporation  actually 
transferred  to  them. 

Even  if  they  had  acquired  these  interests  without  con- 
sideration, that  is  a  matter  of  no  consequence  to  plaintiffs, 
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unless  they  were  axjquired  for  them.  That  not  being  the 
case,  and  the  bargain  upon  which  they  were  transferred  to 
plaintiffs  continuing  to  stand,  defendants  are  entitled  to 
retain  the  cash  payment  made  to  th*em  pursuant  to  its  terms. 
Appeal  dismissed  with  costs. 


April  18th,  1904. 
C.A. 

KROLIK  V.  ESSEX  LAND,  LOAN,  AND  IMPROVE- 
MENT CO. 

Vendor  and  Purchaser — Contract  for  8aJe  of  Land — Action 
to  Rescind — Fraud — Representation  of  A^ent  for  Ven- 
dors as  to  Value — Large  Commission  Paxd  to  Agent — 
Crediting  on  Purchase  Money — Acquiescence. 

Appeal  by  plaintiffs  from  judgment  of  Falconbbidge^ 
C.J.,  2  0.  W.  R.  87,  dismissing  an  action  for  rescission  of 
an  agreement  for  the  sale  of  land,  and  in  favour  of  defend- 
ant company  upon  their  counterclaim  for  the  balance  due 
imder  the  agreement. 

A.  B.  Aylesworth,  K.C.,  and  J.  E.  O^Connor,  Windsor, 
for  appellants. 

E.  D.  Armour,  K.C.,  and  R.  P.  Sutherland,  K.C.,  for 
defendants. 

The  Court  (Moss,  C.J.O.,  Obler,  Maolennan,  Gar- 
row,  Maolaben,  JJ.A.),  held  that  the  findings  of  the  Chief 
Justice  were  supported  by  the  evidence,  and  his  condusions 
could  not  be  interfered  with.  Appeal  dismissed  with  costs. 
The  Court,  however,  directed  that,  if  plaintiffs  desired  it,  the 
right  should  be  reserved  to  them  of  shewing  that  the  amount 
of  the  purchase  money  should  be  reduced  by  $1,000,  when 
the  accounts  were  being  taken  by  the  Master. 

Grant  v.  Gold  Exploration  and  Development  Co.,  [1900] 
1  Q.  B.  233,  referred  to  by  Moss,  C.J.O.,  delivering  the 
judgment  of  the  Court. 


April  18th,  1904. 
C.A. 

MURPHY  V.  BRODIE. 

Principal  and  Agent — Purchase  of  Land  hy  Agent — Comr 
pensation— Liability  as  Trustee — Indemnity — Account — 
Mortgage — Release  of  Surety. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  2  0.  W.  R.  106,  in  so  far  as  it  was  against  plaintiff, 
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in  an  action  for  compensation,  indemnity  from  liability  as 
a  trustee,  an  account,  and  payment  of  what  was  due  to 
plaintiff  in  respect  of  a  purchase  of  land  alleged  to  have 
been  made  by  plaintiff  for  defendants.  The  trial  Judge 
held  defendant  Brodie  not  liable  to  indemnify  plaintiff,  un- 
der the  circumstances  of  the  case,  and  that  plaintiff  was 
entitled  as  against  defendant  Mrs.  Stewart  only  to  an 
account. 

P.  A.  Anglin,  K.C.,  for  plaintiff. 

F.  E.  Hodgins,  K.C.,  for  defendants. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  6ar- 
Kow,  Maclaren,  J  J.  a,)  dismissed  the  appeal  with  costs,, 
regarding  the  findings  as  supported  by  the  evidence,  and  the 
conclusions  as  to  the  result  which  ought  to  follow  as  un- 
assailable. 

Written   opinions  were  delivered  by   Osler  and  Mao- 

LAREN,  JJ.A. 


Ai^GLiN,  J.  April  20th,  1904. 

CHAMBERS. 

Ee  ZIMMERMAN. 

Dower  —  Mortgaged  Land  —  Mortgage  to  P(vy  Legacies 
Charged  on  Land — Bar  of  Dower  in  Mortgage — Compu-- 
tation  of  Value  of  Dower — Entire  Value  of  Land, 

Motion  by  executors  and  widow  under  Eule  938  for  order 
determining  the  basis  upon  which  the  dower  of  the  widow 
of  W.  P.  Zimmerman  should  be  allowed  out  of  the  proceeds 
of  the  sale  of  lot  21  in  the  3rd  concession  of  the  township 
of  Clinton.  This  land  came  to  the  deceased  in  1893,  under 
his  father^s  will,  charged  with  the  payment  of  certain 
legacies.  Of  these  $700  remained  unpaid  till  1903,  when  the 
deceased — ^his  wife  joining  to  bar  dower — ^mortgaged  lot  21 
to  a  stranger  for  $i,600,  out  of  which  he  paid  off  the  re- 
maining charged  legacies.  At  his  death  this  $1,600  was 
left  outstanding. 

R.  J.  McLaughlin,  K.C.,  for  executors  and  widow. 

F.  W.  Harcourt,  for  infants. 

Anglin,  J.,  held  that  the  widow  was  entitled  to  dower 

out  of  the  land  in  question  computed  upon  the  basis  of  its 

entire  value.    Reference  to  Kent's  Commentaries,  vol.  4,  p. 

60;  Slater  v.  Slater,  17  Gr.  45;  Smith  v.  Smith,  unreported 

VOL.  m.  o^w.B.  NO.  16-^31 
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decision  of  Armour,  C.J.,  16th  March,  1897;  Wakefield  v. 
Gibbon,  1  Giff.  401,  408;  GemmiU  v.  NeUigan,  26  0.  B.  307. 
Order  declaring  accordingly.    Costs  of  all  parties  out  of 
the  estate. 


Boyd,  C.  Apbil  20th,  1904. 

chambers. 

Re  ABCHEB. 

Will  —  Construction  —  Legacies  to  Class — Ascertainment  of 
Class— Period  of  Distribidion. 

Motion  for  order  declaring  construction  of  a  wilL  The 
doubt  arose  from  the  terms  of  a  bequest  of  one  fixed  sum, 
^500,  to  be  invested  for  the  support  of  grandchildren 
{"children  of  my  son  John*^)  as  to  the  income,  and  as  to 
the  principal  to  "pay  to  them  as  they  respectively  attain  the 
age  of  21  years — there  being  no  other  direction  as  to  di- 
vision or  accumulation. 

Boyd,  C,  held  that  where  there  are  distinct  legacies  the 
class  is  to  be  ascertained  at  the  death  of  the  testator:  Bing- 
rose  V.  Braham,  2  Cox  384.  When  it  is  one  gross  sum  di- 
visible, the  class  is  not  so  limited  to  those  in  existence  at 
the  death:  Congreve  v.  Congreve,  1  Bro.  C.  C.  530; 
Andrews  v.  Partingham,  3  Bro.  C.  C.  401.  This  case  is  of 
a  gross  sum  to  a  class,  to  be  divided  equally  when  the  eldest 
of  the  class  attains  21.  That  fixes  the  period  of  distribution 
so  as  to  include  all  of  the  class  then  in  esse,  and  so  as  to 
exclude  all  afterbom.  The  period  which  closes  the  class  is 
the  period  when  the  first  member  of  the  class  becomes  en- 
titli'd  to  the  actual  possession  and  enjoyment  of  his  share: 
Dawson  v.  Oliver,  2  Ch.  D.  756;  In  re  Knapp,  [1895]  1 
Ch.  91;  Re  Stephens,  [1904]  1  Ch.  322. 

Order  declaring  that  the  class  is  to  be  ascertained  at  the 
date  when  the  oldest  attained  21,  and  that  all  members  of 
the  class  then  in  being  are  to  be  treated  as  distributories, 
and  none  other.    Costs  out  of  estate.       * 


Idington,  J.  April  20th^  1904. 

TRIAL. 

DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Master  and  Servant  —  Injury  to  Servant  and  Consequent 
Death — Action  by  Supposed  Widow — Evidence  of  Mar- 
riage— Bight  of  Action  as  *Administrairix — Letters  Is- 
sued pendente  Lite — Release  of  Claim. 

Action  by  plaintiff,  as  the  widow  of  John  Doyle,  who 
whilst  in  the  employment  of  defendants  received  such  in- 
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juries  as  caused  his  death,  to  recover  damages  for  his  death, 
which  she  alleged  was  caused  by  defendants'  negligence. 
The  jury  answered  the  questions  submitted  to  them  in 
favour  of  plaintiff,  and  the  Judge  reserved  for  his  own  con- 
sideration the  questions  whether  plaintiff  was  the  widow  of 
John  Doyle,  and  whether  she  was  debarred  from  recovering 
by  a  release  or  releases  given  to  defendants. 

Idington^  J.,  held,  on  the  evidence,  that  the  deceased 
was,  at  the  time  he  purported  to  marry  the  plaintiff,  the 
husband  of  Ellen  Doyle,  who  was  still  alive  and  gave  evi- 
dence at  the  trial,  the  legal  presumption  of  the  death  of 
one  Atkins,  Ellen  Doyle's  first  husband,  before  the  second 
marriage,  being  absolute. 

Also,  that  plaintiff,  not  being  the  widow  and  being  with- 
out any  personal  interest  in  the  subject  matter  of  the  suit, 
was  not  entitled  in  this  action  to  claim  as  administratrix 
by  virtue  of  the  grant  of  letters  to  her,  as  widow,  long  after 
the  action  was  begun.  Trice  v.  Eobinson,  16  0.  R.  433,  dis- 
tinguished. Griffiths  V.  Earl  Dudley,  9  Q.  B.  D.  357,  Brad- 
shaw  V.  London  and  York  R.  W.  Co.,  L.  E.  10  C.  P.  180, 
and  Chard  v.  Rae,  18  0.  E.  376,  referred  to. 

Also,  that  the  release  given  by  plaintiff  could  not  have 
been  successfully  set  up  as  against  the  administratrix,  even 
had  plaintiff  been  the  widow.  It  was  not  intended  to  do 
anything  more  than  cover  the  chances  of  plaintiff's  personal 
rights.  There  was  no  fraud  on  defendants'  part  in  procur- 
ing it,  nor  was  plaintiff  incompetent  at  the  time  of  its  exe- 
cution. 

As  to  the  release  given  by  the  mother  of  deceased,  that 
she  did  not  understand  the  nature  of  the  document  which 
she  signed,  and  that  it  furnished  no  bar  to  the  recovery  by 
her  of  a  proper  sum. 

Action  dismissed,  but  without  costs,  and  without  preju- 
dice to  either  plaintiff  or  the  mother  bringing  an  action. 


Ferguson,  J.  April  20th,  1904. 

TRIAL. 

CAETWEIGHT  v.  HEEEING. 

Landlord  and  Tenant — Expiry  of  Term — Ejectment — Right 
to  Remove  Machinery — Trade  Fixtures^ — Wooden  Bnild- 
ings — Compensation  for  Buildings  not  Removed — Pro- 
visions of  Lease. 

By  indenture  dated  1st  September,  1890,  plaintiff  leased 
land  to  John  Herring  for  ten  years.  The  lessee  died,  and 
defendants  were  his  sons  and  executors. 
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This  action  was  brought  to  recover  possession  of  the  de- 
mised premises.  Defendants  set  up  in  their  defence  certain 
claims  of  right,  and  asked  for  declarations  in  respect 
thereof. 

Upon  motion  for  judgment  on  the  pleadings,  a  judgment 
for  possession  was  pronounced,  and  it  was  ordered  that  the 
questions  raised  by  defendants  should  be  tried;  and  pur- 
suant to  this  order  the  trial  took  place  at  Xapanee. 

Defendants  claimed  compensation  for  the  buildings  upon 
the  lands  as  provided  for  in  the  lease,  and  a  declaration  ac- 
cordingly; a  declaration  that  they  were  entitled  to  remore 
the  wooden  buildings  upon  the  land;  and  a  declaration  that 
the  machinery  in  the  buildings  was  theij  property  and  that 
they  were  entitled  to  remove  it. 

Ferguson,  J. — .  ...  At  the  trial,  after  some  dis- 
cussion, counsel  for  plaintiff  yielded  and  said  that  there  was 
no  objection  to  the  declaration  as  to  the  wooden  buildings 
or  to  the  declaration  as  to  the  machinery,  so  that  th^e  two 
declarations  may  go  as  asked  by  defendants. 

In  the  removal  of  this  machinery  defendants  should  olv 
serve  the  rules  of  law  in  regard  to  the  removal  of  trade 
fixtures.  ...  It  is  laid  down  in  Woodfall  on  Landlord 
and  Tenant,  ITth  ed.,  p.  704,  in  speaking  of  trade  fixtures, 
that  things  can  be  removed  only  when  the  separation  will 
occasion  but  little  or  no  damage  to  the  freehold  or  to  the 
articles  removed.     .     .     . 

The  lease  provided  that  at  the  expiration  of  the  term 
thereby  granted  the  lessor  should  pay  to  the  tenant  the  then 
value  of  all  buildings  and  improvements  then  existing, 
.  .  .  not  to  exceed  in  value  $1,160,  the  value  of  the  same 
to  be  ascertained  by  arbitration  after  the  manner  particular- 
ly set  forth  in  the  lease;  .  .  .  that  it  should  be  law- 
ful for  the  lessor  to  decline  to  pay  for  the  buildings  and*  im- 
provements at  the  expiration  of  the  term,  in  which  case, 
however,  the  lessor  covenanted  to  grant  to  the  lessee  a  new 
lease  for  a  similar  period  at  a  similar  rate. 

The  tenant,  John  Herring,  and  these  defendants,  his 
representatives,  occupied  under  this  lease  during  the  whole 
of  the  term  of  ten  years,  and  afterwards  down  to  the  time 
of  the  commencement  of  this  action  defendants  were  in  oc- 
cupation, as  it  appeared,  at  the  same  rental. 

The  day  before  the  last  day  of  the  term  granted  by  the 
lease,  these  defendants  wrote  Mr.  Knight,  the  agent  of 
plaintiff  in  Napanee,  saying :  ^'  The  lease  of  the  ground  oc- 
cupied for  office  building  and  warerooms  will  expire  to- 
morrow, 1st  September,  1900.  We  beg  to  notify  you  that 
we  will  ^ re-lease^  the  same  for  a  similar  term  at  similar 
rental.'^  ^  "* 
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There  was  no  reply  to  this  letter,  nor  does  there  appear 
to  have  been  any  communication  on  the  subject  afterwards. 
Defendants,  being  in  possession,  simply  continued  without 
objection  until  the  commencement  of  this  action. 

PlaintiflE  had  the  right  under  the  contract  contained  in 
the  lease  to  decline  to  pay  for  the  buildings  in  question, 
and  upon  his  so  doing  his  liability  under  his  covenant  to 
grant  a  new  lease  of  the  premises  arose.  I  do  not,  however, 
see  that  any  means  were  employed  to  put  plaintiff  in  de- 
fault under  this  covenant.  No  such  new  lease  was  tendered 
him  for  execution.  .  .  .  Defendants  do  not,  as  I  under- 
stand them,  desire  to  have  a  new  lease,  but  only  ask  the  de- 
claration that  they  have  the  right  to  remuneration  for  the 
buildings,  the  sum  to  be  ascertained  by  arbitration  as 
provided  for  in  the  lease.  There  seems  to  be  nothing  to 
shew  .  .  .  that,  if  a  new  lease  had  been  executed  in 
accordance  with  plaintiff's  covenant,  it  would  or  should 
have  contained  a  contract  to  pay  for  the  buildings  at  the 
end  of  the  term  provided  for  in  it. 

In  these  circumstances,  I  think  1  must  decline  to  make 
the  declaration  asked  for  by  defendants  in  respect  of  pay- 
ment by    plaintiff  of  the  value  of  the  buildings. 

Judgment  for  defendants  for  the  two  declarations  agreed 
to  and  no  other,  without  costs. 


OsLEB,  J.A.,  April  20th,  1904. 

•  C.A.  —CHAMBERS. 

BOSS  V.  ROBERTSON. 

Appeal — Court  of  Appeal  —  Notice  of  Appeal  —  Extension 
of  Time  for  Giving— Rule  799  (i). 

Motion  by  plaintiff  under  Rule  799  (1)  to  extend  the 
time  prescribed  by  that  Rule  for  giving  notice  of  appeal 
from  the  order  of  Street^  J.,  ante  158,  or  to  confirm  the 
notice  already  given. 

C.  A.  Moss,  for  plaintiff. 

A.  G.  Slaght,  for  defendant. 

OsLER,  J.A. — Plaintiff's  solicitor  resides  at  Port  Artliur, 
his  client  at  Chicago.  The  2nd  day  of  March  was  the  last 
day  on  which  the  notice  of  appeal  could  have  been  regularly 
given.  It  was  in  fact  given  on  7th  March.  The  delay  was 
accounted  for  as  being  due  to  an  oversight  on  the  part  of 
the  solicitor  in  thinking  the  7th  was  the  last  day  for  ser- 
vice, and  in  time  being  taken  up  in  correspondence  between 
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his  client  and  himself  in  explaining  the  judgment  and  ob- 
taining instructions  to  appeal. 

It  is  useless  to  explore,  as  was  done  in  this  case,  the 
museum  of  legal  antiquities  for  weapons  wherewith  to 
combat  a  motion  of  this  kind.  They  abound  there,  but  are 
musty  and  no  longer  serviceable. 

As  is  said  in  Holmested  and  Langton,  p.  531 :  "  The 
older  cajses  have  been  gradually  departed  from.  Each  case 
depends  upon  its  own  circumstances,  and  discretion  is  to 
be  exercised  so  as  to  do  what  justice  requires  in  the  par- 
ticular case.^' 

This  result  flows,  not  only  from  the  fact  that  an  ap- 
peal is  now  a  step  in  the  cause,  so  that  a  party  has  no 
longer  what  used  to  be  described  as  a  vested  right  in  the  judg- 
ment, but  also  from  the  provision  of  the  Eule  in  question, 
which  expressly  enables  the  Court  or  Judge  to  allow  further 
time  for  giving  the  notice,  and  the  general  Eule  353,  un- 
der which  the  Court  or  Judge  has  power  to  enlarge  or 
abridge  the  time  appointed  by  the  Rules  for  doing  any  act 
or  taking  any  proceeding,  even  though  the  application  is  not 
made  until  after  the    expiration    of    the    time    appointed. 

[Cusack  V.  London  and  Xorth  Western  E.  W.  Co., 
[1891]  1  Q.  B.  347,  and  Tildesley  v.  Harper,  10  Ch.  D. 
393,  396,  referred  to.] 

In  considering  what  justice  requires  in  such  a  case  as  the 
present,  regard  is  usuallv  to  be  had:  (1)  to  the  bona  fides 
of  the  applicant  (Smith  v.  Hunt,  5  0.  L.  E.  97)  ;  (2)  to 
the  delay,  whether  great  or  trifling,  aB  aflFecting  the  question 
of  prejudice  to  the  opposite  party;  and,  especially  where 
the  application  is  made  after  default,  (3)  whether  there  is 
reason  to  say  that  the  appeal  is  apparently  groundless  or 
frivolous.  I  purposely  refrain  from  putting  it  as  high  in 
this  respect  as  an  application  for  leave  to  appeal :  Ee  Town 
of  Aurora  and  Village  of  Markham,  32  S.  C.  E.  457. 

Taking  these  matters  into  consideration,  and  they  are 
all  that  need  be  looked  at  in  the  present  case,  I  think  I 
should  confirm  the  notice  of  intention  to  appeal,  though 
given  out  of  time.  I  have  no  reason  to  think  that  the  ap- 
plicant was  playing  fast  and  loose,  or  that  the  solicitor's 
delay,  though  unnecessary,  considering  the  trifling  expense 
and  trouble  of  giving  notice  quantum  valeat,  was  not  really 
caused  by  deliberation  with  his  client  upon  the  question 
whether  or  not  the  appeal  should  be  brought,  and  his  ignor- 
ance or  mistake  as  to  the  last  day  for  giving  notice.  The 
time  lost  by  this  was  not  more  than  five  days,  and  it  had 
no  effect  one  way  or  the  other  in  preventing  the  appeal  from 
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being  set  down  for  the  next  session  of  the  Court.  As  to 
the  merits  of  the  appeal,  I,  of  course,  express  no  opinion. 
I  need  only  say  that  the  points  stated  on  the  hearing  of 
the  motion  appear  to  be  fairly  arguable.  .  .  .  [Re 
Laws,  9  P.  R.  72,  Sievewright  v.  Leys,  ib.  200,  Lewis  v. 
Talbot  Street  Gravel  Eoad  Co.,  10  P.  E.  15,  18,  Ee 
Gabourie,  12  P.  E.  262,  Langdon  v.  Eobertson,  ib.  139,  In 
re  Clayton  Milk  Manufacturing  Co.,  37  Ch.  D.  28,  and 
Esdaile  v.  Payne,  40  Ch.  D.  520,  referred  to.] 

The  motion  will,  therefore    be    allowed.      Costs    to    re- 
spondent in  any  event  of  the  appeal. 


Teetzel^  J.  April  21bt^  1904. 

CHAMBERS. 

Ee  champagne,  ST.  JEAN  v.  SIMAED. 

Executors  a/nd  Administrators  —  Costs  of  Unsxiccessful 
Action  Brought  hy  Executor — Right  to,  out  of  Real 
Estate  as  against  Devisee — Administration  Order. 

Motion  by  the  executor  of  the  will  of  Elmire  Champagne 
for  a  summary  order  for  administration  of  her  estate,  real 
and  personal. 

The  testator  died  on  27th  March,  1902,  and  plaintiflF  ob- 
tained probate  on  the  20th  June,  1902. 

The  will  directed  all  debts  and  funeral  and  testament- 
ary expenses  to  be  paid  out  of  the  personal  estate,  with  a 
bequest  of  any  residue  thereof  to  such  children  of  four  of 
the  daughters  of  the  testatrix  as  should  be  living  at  death 
of  testatrix. 

The  1;estatrix  devised  all  her  real  estate  to  her  daughter 
Maroelline  Danis  during  her  life,  with  remainder  to  such  of 
the  children  of  her  four  daughters  as  might  then  be  living. 

The  estate  consisted  of  household  goods,  which  realized 
$55.39,  promissory  notes  $100,  and  real  estate  valued  at 
$1,000.  In  addition  to  these  items  there  was  a  savings  bank 
account  of  $379.97,  which  stood  in  the 'joint  names  of  the 
testatrix  and  her  daughter  Marcelline  Danis,  each  having 
the  right  to  withdraw  the  whole.  This  sum  was  claimed  by 
the  daughter,  and  an  action  was  brought  by  the  executor  to 
recover  the  amount,  which  was  tried  by  MacMahon,  J., 
who,  on  the  5th  December,  1902,  gave  judgment  (1  0.  W. 
E.  790)  in  favour  of  defendant,  holding  that  the  testatrix 
and  daughter  were  joint  owners  of  the  money,  and  that  upon 
the  death  of  the  testatrix  the  daughter  became  the  absolute 
owner  by  survivorship,  citing  Payne  v.  Marshall,  18  0.  E. 
488,  and  dismissed  the  action  with  costs  to  be  paid  by  plain- 
tiff as  executor. 
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Tho  defendant's  costs  of  the  action  were  taxed  at  $120.86. 

The  promissory  notes  referred  to  were  at  the  time  of 
the  testatrix's  death  in  the  possession  of  her  daughter,  Mar- 
celline  Danis,  and  she  claimed  to  own  them,  but  subsequently 
it  was  agreed  between  her  and  plaintiff  that  she  should  ac- 
cept the  same  as  payment  of  $100  on  account  of  the  costs; 
and  she  also  paid  the  funeral  expenses. 

In  his  aflBdavit  ^ed  in  support  of  this  motion  the  plain- 
tiff said  that  the  only  sum  of  money  received  by  him  in 
connection  with  the  estate  was  $55.80,  proceeds  of  the  sale 
of  tho  household  goods,  etc.,  out  of  which  he  had  paid  $7 
for  debts  of  the  deceased,  and  applied  the  remainder  to- 
wards payment  of  the  necessary  testamentary  and  other  ex- 
penses of  the  estate,  leaving  a  bfidance  of  testamentary  ex- 
penses, a  balance  of  defendant's  costs  of  the  action,  and  the 
whole  of  his  costs  as  plaintiff  in  that  action,  still  unpaid; 
and  that  he  had  not  received  or  retained  any  compensation 
for  his  services  as  executor. 

P.  H.  Crysler,  BLC,  for  plaintiff. 

G.  S.  Henderson,  Ottawa,  and  J.  M.  Hall,  Ottawa,  for 
adult  defendants. 

C.  J.  E.  Bethune,  Ottawa,  for  infant  defendants. 

Teetzel^  J. — Assuming  that  the  promissory  note  be- 
longed to  the  estate,  there  would  appear  to  have  been  sufB- 
cient  personal  estate  to  have  paid  the  debts  and  testamentary 
expenses ;  so  that  the  sole  cause  of  plaintiff's  embarrassment 
is  the  result  of  the  action;  and  the  question  really  is, 
whether,  under  the  circumstances,  plaintiff,  as  executor,  is 
entitled  to  have  any  portion  of  the  costs  of  that  acjlion  paid 
out  of  the  real  estate. 

The  general  rule  is,  that  a  trustee,  in  the  absence  of  mis- 
conduct, shall  be  recouped  his  costs,  charges,  and  expenses, 
against  the  trust  estate,  even  in  the  case  of  unsuccessful  liti- 
gation :  Smith  v.  Beal,  25  0.  E.  376. 

This  rule,  of  course,  presupposes  a  fund  in  the  trustee's 
hands  out  of  which  costs  could  be  paid. 

I  do  not  think  that  an  executor  who  takes  it  upon  him- 
self to  bring  an  action  to  recover  a  disputed  sum,  in  which 
he  is  unsuccessful,  should,  in  the  event  of  the  personal  estate 
in  his  hands  being  insufficient  to  indemnify  him  against 
costs,  be  relieved  from  his  misfortune  by  having  the  loss 
visited  upon  the  devisee  of  the  real  estate.  In  his  case  the 
devisee  for  life  was  the  successful  defendant,  and  this  affords! 
a  further  very  strong  reason  against  the  plaintiff's  applica- 
tion. 
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With  the  knowledge  of  the  fact  that,  should  he  fail  in  the 
action,  the  costs  of  the  defence  which  might  be  awarded 
againat  him  would  probably  exhaust  the  entire  personal 
estate,  plaintiff  chose,  without  indemnity  from  those  who 
would  have  benefited  by  a  successful  action,  to  proceed  with 
the  action,  and  1  think  must  be  treated  as  having  undertaken 
all  risks. 

Where  an  application'  for  administration  is  brought  by 
the  personal  representative,  some  special  circumstances  re- 
quiring the  intervention  of  the  Court  must  be  shewn.  See' 
Holmested  and  Langton's  Judicature  Act,  2nd  ed.,  at  p.  355, 
and  cases  there  cited. 

In  this  case  1  do  not  find  any  special  circumstances  to 
warrant  the  order  being  made. 

I  also  refer  to  Ee  Angerstein,  L.  E.  9  Ch.  479 ;  Brown 
?.  Groombridge,  4  Mad.  495;  Stringer  v.  Harper,  26  Beav. 
685;  and  Barry  v.  Barry,  19  Gr.  458. 

The  application  will  therefore  be  refused,  but  without 
costs. 


Anglin,  J.  April  21st,  1904. 

TRIAL. 

BE6G  V.  TOEONTO  E.  W.  CO. 

Street  Railways — Injury  to  Passenger — Negligence  —  Dam- 
ages— Release  of  Claim  —  Validity  of  —  Mental  Incapa- 
city of  Plaintiff — Knowledge  of  Defendants — Absence  of 
Fraud — Failure  to  Notify  Plaintiff's  Solicitor-— Costs. 

Action  for  damages  for  personal  injuries,  tried  without 
a  jury. 

B.  N.  Davis,  for  plaintiflE. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

Anglin,  J.  —  Plaintiff  was  injured  on  SQth  August, 
1902,  by  being  thrown  to  the  pavement  from  the  rear  steps 
of  a  car  of  defendants.  .  .  .  This  car  had  stopped  to 
permit  passengers  to  alight,  and  while  plaintiff,  with  reas- 
onable care  and  due  diligence,  was  attempting  to  get  into 
it,  by  the  improper  and  negligent  conduct  of  defendants' 
servants,  the  car  was  prematurely  started,  throwing  plaintiff 
violently  to  the  ground.     .     .     . 

Plaintiff  is  a  man  of  77  years  of  age.  Though  no  frac- 
ture, or  other  permanent  physical  injury,  resulted  from  the 
accident,  he  was  very  severely  shaken  up,  was  confined  to 
his  room  for  ten  days,  and,  it  is  alleged,  suffered  in  conse- 
quence of  the   shock   permanent   mental   injuries.     .     .     . 
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$2,000,  for  a  period  of,  say,  7  years,  would  apparently  cover 
the  entire  earnings  of  plaintiff,  from  his  own  labour  and  ex- 
ertions, according  to  the  evidence  before  me,  or  an  average 
of  $300  per  annum.  Using  the  best  judgment  of  which  I 
am  capable,  I  should  therefore  assess  plaintiff^s  damages, 
including  compensation  for  his  pain,  suffering,  and  incon- 
venience, at  $900,  in  addition  to  $114  paid  him  by  defend- 
ants.    .     .     . 

Defendants  at  the  trial  rested  their  defence  solely  upon 
a  release  executed  by  plaintiff  in  their  favour  in  considera- 
tion of  $114  paid  to  him  on  9th  September,  1902.  The  exe- 
cution of  this  release  by  plaintiff  and  the  receipt  by  him  of 
the  $114  are  not  denied,  but  it  is  contended  that,  under  the 
circumstances  surrounding  the  obtaining  of  this  release,  ita 
validity  cannot  be  upheld.     .     .     . 

After  his  injury  plaintiff,  who  resided  at  Orillia,  re- 
mained for  ten  days  at  the  Union  House,  a  Toronto  hotel. 
On  Sunday  Slst  August  Mr.  Cook,  a  solicitor,  says  he 
called  on  plaintiff  at  his  request,  and  that  on  the  following 
evening  he  again  saw  plaintiff  and  was  instructed  by  him 
to  look  after  his  case.     .     .     . 

[The  learned  Judge  then  referred  to  some  negotiations 
and  correspondence  with  Mr.  Gunn,  defendants'  superin- 
tendent, and  Mr.  Green,  their  claims  agent.] 

On  the  morning  of  9th  September  plaintiff,  intending  to 
travel  to  Montreal  that  night  on  business,  went,  accom- 
panied by  the  proprietor  of  the  Union  .Hotel,  Mr.  McGuire, 
to  defendants'  oflSces.  He  met  Mr.  Green  and  Mr.  Gunn, 
and  in  their  presence  he  signed  a  release  under  seal  in  the 
following  words:  "In  consideration  of  the  sum  of  $114  to 
me  paid  by  the  Toronto  Railway  Company,  in  full  satisfac- 
tion of  all  claims  against  the  company,  I  hereby  release 
and  forever  discharge  the  said  company  from  all  claims 
and  demands  whatever  which  I  now  have,  or  may  hereafter 
daim  to  have,  for  damages  to  person  or  property  alleged  to 
•be  caused  by  breach  of  contract  or  by  negligence  of  the  said 
company  or  their  servants,  or  other  cause,  on  or  about  the 
30th  day  of  August,  1902,  and  from  all  other  claims  and 
demands  whatsoever.'' 

Mr.  Gunn  and  Mr.  Green  both  swear  that  this. printed 
release  was  apparently  read  over  by  plaintiff  before  he  signed 
it.  He  himself  says  he  read  it,  but  he  now  thinks  he  could 
not  have  understood  it.  .  .  .  Plaintiff  now  says  he  was 
in  a  stupid,  dazed  condition  at  the  time  he  signed  this  re- 
lease. .  .  .  His  physician,  Dr.  Emory,  says  that  for  ten 
days  after  the  accident  his  mental  condition  was  change- 
able— ^now  bright,  now  confused — ^but  the  doctor  adds  that,. 
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when  80  confused,  his  incapacity  might  not  be  apparent  to- 
persons  doing  business  with  him. 

Plaintiff  himself  said  in  the  witness  box  that  the  oflScers 
of  defendants  misrepresented  nothing  to  him,  and  used  no- 
pressure  or  undue  influence  to  procure  his  signature  to  the 
release.  .  .  .  The  necessity  of  evidence  of  knowledge  by 
defendants^  officers  of  any  incapacity  on  the  part  of  plaintiff 
in  order,  on  this  ground,  to  avoid  his  contract,  is  well  estab- 
lished:   Imperial  Loan  Co.  v.  Stone,  [1892]  1  Q.  B.  599. 

I  am,  moreover,  unable  to  find  that  plaintiff  was,  in  fact, 
when  he  signed  the  release,  unable  to  understand  and  ap- 
preciate its  meaning  and  effect.  Nor  am  I  satisfied  that 
plaintiff  really  did  misapprehend  the  nature  and  extent  of 
his  rights  against  defendants.     .     .     . 

Mr.  Bicknell  failed  to  convince  me  that  plaintiff,  if  he 
established  fraud  or  misrepresentation,  or  even  mistake  or 
misapprehension  induced  by  any  conduct  of  defendants'  offi- 
cers, could  not  in  this  action  claim  that  this  release  should 
be  set  aside,  or,  at  all  events,  disregarded  as  a  defence: 
Kirschfield  v.  London,  Brighton,  and  South  Coast  B.  W.  Co., 
2  Q.  B.  D.  1 ;  Haist  v.  Grand  Trunk  R.  W.  Co.  26  0.  R.  19, 
22  A.  R.  504.  I  do  not  at  all  overlook  the  distinction  be- 
tween a  release  under  seal  and  a  mere  receipt,  recently 
adverted  to  in  Ellen  v.  Great  Northern  R.  W.  Co.,  17 
Times  L.  R.  453. 

Another  ground  urged  against  upholding  this  release 
was  the  failure  of  defendants'  officers  to  insist  upon  the 
presence  of  Mr.  Cook,  plaintiff's  solicitor.  ...  I  fail 
to  find  any  authority  that,  in  the  absence  of  a  duty  on  the 
part  of  defendants,  arising  from  their  holdiug  some  position 
of  trust  or  confidence  towards  him,  this  imprudence  upon 
their  part  affords  to  plaintiff  sufficient  ground,  in  the  absence 
of  all  fraud,  imposition,  overreaching,  or  circumvention,  to 
invalidate  the  release. 

I  say  imprudence  advisedly.  Defendants'  officers  knew 
they  were  dealing  with  an  old  and  a  feeble  man,  who  had 
recently  sustained  a  severe  nervous  shock.  They  knew  that 
if  he  had  not  actually  retained  Mr.  Cook  as  nis  solicitor, 
he  had  been  advised  by  him  in  this  matter.  Yet  they  make 
a  settlement  and  take  from  this  man,  with  whom  they  can 
scarcely  be  said  to  have  stood  on  equal  terms,  a  most  string- 
ent and  sweeping  release  for  a  comparatively  trifling  sum  of 
money.  A  release  so  obtained  is  always  open  to  many  ob- 
jections and  provokes  much  suspicion. 

Therefore,  while  unable  to  flnd  upon  the  evidence  facts 
or  circumstances  which  would  warrant  my  treating  the  re- 
lease of  9th  September,  1902,  as  ineffectual  and  not  binding 
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on  plaintiff^  and  obliged  to  diemiss  this  action,  I  do  so  with- 
out costs,  because,  in  my  opinion,  to  the  failure  of  defend- 
ants' ojHBcers  to  call  in  plaintiff's  solicitor  before  accepting 
his  release  this  unfortunate  litigation  must  be  charged.  It 
cannot  be  too  strongly  impressed  upon  oflScials  who  under- 
take for  corporations  such  important  and  delicate  work  a£ 
the  settlement  of  accident  claims,  that,  in  their  own  inter- 
est, as  well  as  in  that  of  their  employers,  they  should  never 
neglect  a  precaution  so  obvious  as  was  the  calling  in  of  the 
plaintiff's  solicitor,  under  the  circumstances  of  the  present 
case. 


Street,  J.  April  22nd,  1904. 

WEEKLY  COURT. 

TORONTO    GENERAL    TRUSTS    CORPORATION    v. 
CENTRAL  ONTARIO  R.  W.  CO. 

Ranlwwy  —  Bonds  —  Pledge  —  Sale  by  Pledgees  —  Com- 
pliance with  Terms  of  Hypothecation  —  Notice — Action 
— Abortive  Sale — Subsequent  Private  Sale — Validity. 

Appeal  by  T.  G.  Blackstock  and  R.  Weddell  from  finding 
of  local  Master  at  Belleville  that  the  sale  to  appellants  by 
the  Bank  of  Ottawa  of  certain  bonds  of  defendants  the  Cen- 
tral Ontario  Railway  Company,  was  invalid. 

G.  T.  Blackstock,  K.C.,  and  T.  P.  Gait,  for  appellants. 

J.  H.  Moss  and  C.  A.  Moss,  for  S.  J.  Ritchie,  the  re- 
spondent. 

Street,  J. — The  debt  to  the  bank  was  long  overdue  on 
20th  February,  1902,  when  the  notice  of  sale  dated  on  that 
day  was  published  for  15  consecutive  week  days  extending 
from  21st  Februarj^,  1902,  to  10th  March,  1902,  in  the 
Ottawa  Evening  Journal.  The  notice  given  was  that  on 
Tuesday  11th  March.  1902,  the  bonds  in  question  would  be 
offered  for  sale  by  auction  at  the  Bank  of  Ottawa  in  Ottawa 
at  4  p.m.  At  the  request  of  Mr.  Ritchie,  the  owner  of  the 
honds,  subject  to  the  bank  charge,  the  sale  was  postponed  to 
18th  March  at  the  same  hour  and  place;  and  on  that  day,  at 
his  request,  it  appears  to  have  been  again  postponed  to  25th 
March  at  the  same  time  and  place.  On  25th  March  the 
bonds  were  offered  for  sale  by  auction  according  to  the 
postponement,  and,  there  being  no  bidders,  the  sale  proved 
abortive.  On  19th  August,  1902,  T.  G.  Blackstock  offered 
the  bank  in  writing  to  purchase  the  bonds  in  question  at 
22%  per  cent,  on  their  par  value,  and  this  offer  was  at  once 
communicated  by  the  bank  to  Ritchie,  with  an  intimation 
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that  it  would  be  accepted  unless  his  debt  were  paid  by  nooii: 
on  21st  August.  He  replied  forbidding  them  to  sell  and 
saying  that  he  was  making  arrangements  to  pay.  On  21st 
August,  1902,  as  no  pajrment  was  made,  the  bank  closed 
with  Blackstock's  offer,  and  it  was  finally  concluded  and 
the  bonds  were  finally  handed  over  to  him  on  30th  Sep- 
tember, 1902. 

The  Master  has  held  that  the  terms  of  the  power  of  sale 
were  not  complied  with,  and  that  therefore  no  title  passed 
to  Mr.  Blackstock. 

The  authority  given  to  the  bank  by  the  hypothecation 
paper  was  "  from  time  to  time  to  sell  the  said  securities  or 
any  part  thereof  ...  by  giving  fifteen  days'  notice  in 
one  daily  paper  published  in  the  city  of  Ottawa  .  .  . 
with  power  to  the  bank  to  buy  in  and  re-sell  without  beings 
liable  for  loss  occasioned  thereby.'^ 

This  power  is  not*  framed  with  technical  skill  or  gram- 
matical accuracy ;  to  sell  '"  by  giving  fifteen  days'  notice," 
I  think,  must  be  taken  to  mean,  to  sell  *'  after  giving,"  or 
'^  first  giving,"  or  simply  '"  giving,"  the  required  length  of 
notice.  In  other  words  the  giving  of  the  notice  was  a  con- 
dition to  be  performed,  in  the  absence  of  which  no  author- 
ity to  sell  arose.  The  stipulation  did  not  require  a  sale  by 
auction,  and  therefore  the  bank  were  entitled  under  it  to 
sell  either  by  private  sale  or  by  public  auction.  If  the 
bank  had  given  notice  in  the  prescribed  manner  that  they 
would  sell  the  bonds  by  private  sale  after  the  expiration  of 
the  notice,  no  objection,  I  apprehend,  oould  have  been  taken 
to  their  doing  so.  The  object  of  the  notice  required  was 
probably  two-fold;  the  bank  were  provided  with  a  means 
of  giving  notice  of  their  intention  to  sell  without  being 
obliged  to  hunt  up  the  pledgors,  who  might  be  absent  from 
the  country  or  dead;  and  the  pledgors  secured  the  assurance 
that  no  sale  could  take  place  without  the  public  being- 
made  aware  that  the  bonds  were  in  the  market.  The  re- 
quired notice  of  an  intention  to  sell  was  duly  published; 
an  auction  sale  was  to  be  had;  and,  after  being  twice  post- 
poned, as  the  evidence  and  correspondence  shew,  at  the  re- 
quest of  the  pledgors,  proved  finally  abortive.  The  condi- 
tion of  publication  of  the  notice  had  been  performed,  how- 
ever, and,  in  my  opinion,  the  power  to  sell  arose  and  might 
be  exercised  afterwards  without  a  fresh  notice.  Suppose 
that,  immediately  after  the  auctioneer  had  closed  the  at- 
tempted auction  sale  as  abortive,  a  purchaser  had  appeared 
with  a  favourable  offer,  could  it  be  contended  that  the  liank 
must  publish  a  new  notice  for  fifteen  days  before  th«y  coul(1 
accept  his  offer?  I  can  find  nothing  in  the  terms  of  the 
hypothecation  paper  which  seem  to  require  them  to  do  so. 
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And  if  they  could  have  sold  on  that  day  by  private  sale, 
they  could  have  sold  the  next  day  or  the  next  month  or  in 
six  months,  provided  no  new  arrangement  were  made  with 
the  pledgors  in  the  meantinie. 

The  conditions  under  which  the  bank  became  entitled  to 
fiell  have,  therefore,  in  my  opinion,  arisen,  upon  a  fair  con- 
struction of  the  document;  and  I  see  no  reason  for  putting 
upon  it  a  strained  construction  in  order  that  the  pledgors  may 
be  put  back  into  the  position  they  occupied  before  the  bonds 
were  sold  to  the  bank.  They  were  a  very  long  time  indeed 
in  default  in  payment  of  their  debt,  and  they  had  been  re- 
peatedly warned  that  the  bank  must  sell  unless  the  debt 
were  paid.  A  great  deal  of  evidence  was  given  to  shew  that 
the  purchasers  from  the  bank  were  aware,  or  at  all  events 
that  the  firm  of  solicitors  of  which  Blackstock  is  a  member 
were  aware,  that  the  bank  held  these  bonds  in  pledge  for  a 
debt.  In  the  view  1  have  taken  of  tfie  proper  construction 
of  the  instrument  of  hypothecation,  it  becomes  unnecessary 
to  determine  this  question;  but  there  is  nothing  upon  the 
evidence  to  shew  that  the  purchasers  were  not  bona  fide 
purchasers  for  value,  and  nothing  to  shew  that  they  had  any 
reason  to  suppose  that  the  bank  were  not  authorized  to  sell. 
Under  these  circumstances  I  think,  as  was  said  by  Stuart, 
V.-C,  in  Metters  v.  Brown,  9  Jur.  958,  the  Court  should 
be  slow  to  interfere,  and  that  I  should  not  strain  the  con- 
struction of  the  power  of  sale  against  the  purchaser. 
See  also  Bonsfield  v.  Hodges,  33  Beav.  90 
I  am  of  opinion,  therefore,  that  the  purchasers,  Messrs. 
Blackstock  and  Weddell,  are  entitled  to  hold  the  bonds,  and 
that  the  appeal  must  be  allowed  with  costs. 


April  22nd,  1904. 

divisional  court. 

RYCKMAX  v.  TORONTO  TYPE  FOUNDRY  CO. 

Company — Right  to  Acquire  Business — Provisions  of  Char- 
ter— Powers  of  Company — Injunction  —  Shareholder — 
A  cquiescence — Ooodwill. 

Appeal  by  plaintiff  from  order  of  Britton,  J.,  ante  434, 
dissolving  injunction. 

A.  B.  Aylesworth,  K.C.,  and  C.  S.  Maclnnes,  for  plaintiff. 

6.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  defendants. 

The  Court  (Boyd,  C,  Street,  J.,  Teetzel,  J.)  dis- 
missed the  appeal.  Costs  to  be  disposed  of  at  the  trial  or 
by  further  order. 
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April  23rd,  1904. 
divisional  court. 
BANK  OP  MONTREAL  v.  SCOTT. 

Fraudulent  Conveyance — Action  to  Set  aside — Evidence- — 
Depositions  on  Discovery — Written  Statement  of  Mort- 
gagee— Right  of  Action— Crediiors — Subsequent  Incum- 
brancers  —  Insufficient  Security  —  Conveyance  from  Par 
rent  to  Child — Valuable  Consideration— Onus  —  Corro- 
boration. 

Action  by  plaintiflfs,  on  behalf  of  themflelves  and  all 
other  creditors  of  defendant  William  G.  Scott,  to  set  aside 
as  fraudulent  a  conveyance  made  by  him  to  his  son,  defend- 
ant Joseph  Scott,  on  12th  May,  1902,  of  certain  lands,  in 
which  conveyance  defendant  Alice  Scott,  wife  of  W.  G. 
Scott,  joined  to  bar  her  dower.  Defendant  Joseph  Scott 
set  up  that  he  was  a  purchaser  for  value  from  his  father, 
without  notice  of  any  fraudulent  intent,  and  with  none  on 
his  part. 

Meredith,  J.,  tried  the  action  without  a  jury,  and  gave 
judgment  for  plaintiffs. 

Defendant  Joseph  Scott  appealed,  and  his  appeal  was 
heard  by  Falconbridge,  C.J.,  Street,  J.,  Britton,  J. 

J.  Bimie,  K.C.,  for  defendant  Joseph  Scott. 

J.  S.  Fraser,  Wallaceburg,  for  plaintiffs. 

Street,  J. — The  appellant  has  taken  certain  specific 
grounds  of  objection.     .    .     . 

First,  he  objects  that  improper  evidence  was  admitted 
when  plaintiffs^  counsel  was  allowed  to  read  certain  parts  of 
the  examination  for  discovery  of  defendant  W.  G.  Scott, 
who  did  not  appear  either  in  person  or  by  counsel  at  the 
trial. 

These  depositions  were  properly  receivable  in  evidence 
against  W.  6.  Scott,  and  the  evidence  against  Joseph  Scott 
was  sufficient,  without  them,  to  warrant,  in  my  opinion,  the 
judgment  against  him,  without  these  depositions;  and  it  does 
not  appear  that  the  Judge  treated  or  considered  them  as 
evidence  against  Joseph  Scott. 

Second,  the  improper  rejection  of  evidence  in  the  refusal 
to  allow  defendant  Joseph  Scott  to  read  part  of  the  examin- 
ation for  discover}'  of  defendant  W.  G.  Scott  as  evidence  in 
his  favour. 

This  ruling,  in  my  opinion,  was  plainly  right. 

Third,  the  refusal  to  receive  in  evidence  a  statement  in 
writing  of  mortgagees  of  the  property  shewing  the  amount 
due  upon  the  mortgage. 
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This  also  was  properly  rejected. 

Fourth,  that  plaintiffs,  being  mortgagees  of  certain  per- 
sonal property  of  their  debtor  W.  G.  Scott,  were  not  credi- 
tors under  13  Eliz. 

It  was  shewn,  however,  that  the  prior  incumbrances  upon 
the  property  in  question  were  such  as  to  leave  the  whole  or 
a  large  part  of  plaintiffs'  debt  entirely  unsecured ;  and  it  is 
well  settled  that  they  are  to  be  treated  for  the  unsecured 
part  as  ordinary  creditors. 

The  remaining  objection  ...  is  that  the  judgment 
38  contrary  to  the  evidence,  there  being  evidence  of  a  valu- 
able consideration  passing  from  the  son  to  his  father  for  the 
making  of  the  conveyance  which  is  impeached.     .     .     . 

Where  a  conveyance  which  defeats  creditors  is  made  un- 
.der  suspicious  circumstances  from  one  member  of  a  family 
to  another  member  of  it,  and,  being  attacked  by  creditors, 
is  sought  to  be  upheld  as  a  purchase  for  a  money  or  other 
valuable  consideration,  it  is  the  duty  of  the  person  seeking 
to  uphold  it  to  produce  all  the  corroboration  of  the  payment 
of  the  consideration  that  the  circumstances  appear  to  per- 
mit. The  Courts,  under  such  circumstances,  refuse  to  give 
effect  to  the  unsupported  evidence  of  the  grantee  of  the  pay- 
ment of  the  consideration,  where  it  is  plain  that  corroborative 
evidence  might  have  been  produced,  if  his  story  is  true :  see 
Douglas  V.  Ward,  U  Gr.  39 ;  Ball  v.  Ballantyne,  ib.  202 ; 
Stevenson  v.  Franklin,  16  Gr.  142;  Merchants  Bank  v. 
Clarke,  18  Gr.  594-5;  Gignac  v.  Her,  29  O.  R.  147,  25  A.  R. 
393. 

Defendant  Joseph  Scott  asserted  that  the  consideration 
of  $450  appearing  in  the  conveyance  was  made  up  of  a  pre- 
existing debt  of  $360  and  a  present  cash  advance  by  him 
to  his  father  of  $100,  but  neither  the  father,  nor  the  solici- 
tor who  drew  the  conveyance  and  is  said  to  have  seen  the 
consideration  paid,  nor  the  bankers  who  cashed  certain  or- 
ders said  to  have  formed  the  cash  part  of  the  consideration, 
were  called,  and  the  proof  of  the  consideration  rested  upon 
the  unsupported  testimony  of  Joseph  Scott  himself.  This 
testimony  strikes  me  on  reading  it,  as  it  seems  to  have  struck 
the  Judge  who  heard  it,  as  extremely  unsatisfactory.  A 
perusal  of  the  evidence  leads  me  to  the  conclusion  that  the 
view  of  the  transaction  which  he  entertained  was  the  correct 
one. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  written  reasons  for  the  same  conclu- 
sion. 

Falcoxbrtbge,  C.J.,  also  agreed. 
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MARSH  V.  CITY  OF  HAMILTON. 

Way — "Kon-repair — Injury  to  Person  Crossing  Street  Railway 
Track — Negligence  of  Street  Railway  Company — Exces- 
sive Speed  of  Car — Failure  to  Give  Warning — Proximate 
Cause — Contributory  Negligence — Evidence  —  Improper 
Admission  of — Trial  without  Jury — No  Substantial  Mi^ 
carriage — Damarges^-Red/uction, 

Appeal  by  defendants  the  Hamilton  Street  Eailway  Com- 
pany from  the  judgment  of  MacMahon,  J.,  2  0.  W.  R.  480,  . 
in  favour  of  plaintiff  against  the  company  for  $2,500. 

J.  W.  Nesbitt,  K.C.,  and  P.  D.  Crerar,  K.C.,  for  appel- 
lants. 

J.  W.  St.  John,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

Osler,  J.A. — The  evidence  of  the  facts  upon  which  the 
alleged  negligence  of  defendants  depended  with  regard  to  the 
speed  at  which  the  cars  were  running,  the  place  where  the 
accident  happened,  the  condition  of  the  street  where  plain- 
tiff attempted  to  cross  when  he  was  run  down,  and  whether 
any  warning  was  given  of  the  approach  of  the  car,  was  ex- 
tremely contradictory,  but.  notwithstanding  the  able  argu- 
ments of  Mr.  Xesbitt  and  Mr.  Crerar,  and  their  exhaustive 
analysis  of  the  evidence,  I  am  of  opinion  that  the  findings 
of  the  learned  Judge  on  these  points  have  not  been  success- 
fully impeached.  There  was  evidence  which  fully  justifies 
the  conclusion  that  the  car,  going  as  it  was  on  a  steep  down 
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grade,  was  not  stopped,  even  by  the  application  of  the  brake 
and  the  reversal  of  the  power,  until  it  had  gone  115  feet 
beyond  the  spot  where  plaintiflE  was  struck,  and  that,  had  it 
been  running  at  seven  miles  an  hour,  it  could  have  been 
stopped  in  15  feet,  or  at  9  miles  an  hour  in  28  feet.  The 
inference  from  that  is  that  it  was  going  at  a  very  high  rate 
of  speed,  as  some  of  the  persons  who  saw  it  directly  testify. 
That  the  gong  was  not  sounded  as  the  car  was  approaching 
the  crossing  and  before  the  accident,  is  deposed  to  by  William 
Weekes,  who  was  in  a  position  to  know,  and  who  was  watch- 
ing the  car.  His  evidence  was  accepted  by  the  learned  Judge, 
and  plaintiff  and  his  companion  Bates  testify  to  the  same 
thing.  Defendants  were  responsible  for  the  condition  of  the 
track  between  the  rails,  filled  as  it  was  with  broken  stone  for 
several  inches  above  the  rails.  I  am  unable  to  say  that  the 
trial  Judge  was  wrong  in  holding  tha^t  the  track  had  been  left 
in  this  condition  for  an  unreasonable  time,  that  the  stone 
was  the  cause  of  plaintiff  stumbling  as  he  was  crossing  tlie 
track,  and  that  but  for  it  the  fender  of  the  car  would  have 
worked  properly  and  so  have  prevented  the  accident.  I  agree 
with  the  learned  Judge  in  holding  that,  even  if  plaintiff  was 
negligent  in  not  looking  for  the  car,  such  negligence  is  not  to 
bo  regarded  as  the  proximate  cause  of  the  accident,  for,  even 
if  he  had  looked  and  seen  the  car  coming,  he  might  not  un- 
•  reasonably  have  thought  that  he  could  cross  in  time,  which 
he  could  have  done  but  for  the  check  he  received  in  stumbling 
over  tlie  broken  stone,  which  defendants  had  carelessly 
omitted  to  roll  and  level  down ;  that,  combined  with  the  high 
rate  of  speed  and  the  absence  of  warning  which  might  have 
prevented  the  boy  from  attempting  to  cross  at  all  at  the  time, 
are,  or  it  was  open  to  the  learned  Judge  to  find  that  they 
were,  the  factors  of  the  accident  and  its  proximate  cause. 

It  was  objected  that  evidence  of  what  the  motorman  said 
after  the  accident  as  to  what  the  fender  would  have  done  had 
it  not  been  for  the  stones,  and  the  evidence  of  Archibald 
McRae,  who  did  not  know  the  nature  of  an  oath,  but  who  was 
allowed  to  testify  without  being  sworn,  had  been  improperly 
received:  see  the  Criminal  Code,  sec.  685,  and  the  Canada 
Evidence  Act,  1893,  56  Vict.  ch.  31,  sec.  25  (D.)  The  ob- 
jection was  prol)ably  well  taken  in  both  particulars,  and,  had 
the  case  been  tried  with  a  jury,  might  have  caused  plaintiff 
serious  difficulty,  but  tried  as  it  was  by  a  Judge  without  a 
jury,  this  can  be  disregarded  because  enough  remains  to  sup- 
port the  findings  without  reference  to  it.  Its  admission, 
therefore,  cannot  be  said  to  have  occasioned  any  substantial 
wrong  or  miscarriage  in  the  disposition  of  the  case.     I  do 
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not  think  the  learned  Judg^  paid  any  attention  to  the  evi- 
dence of  the  boy,  and  neither  that  nor  the  statement  of  the 
motorman  was  essential  to  the  conclusion  he  arrived  at. 

As  regards  the  damages,  I  am,  with  all  deference,  of  opin- 
ion that  they  are  much  larger  than  are  usually  awarded  in 
the  ease  of  even  much  more  serious  accidents  in  cases  which 
have  frequently  been  before  us.  See,  for  example,  Denny  v. 
Montreal  Telegraph  Co.,  3  A.  R.  628,  though  I  do  not  say 
that  I  would,  in  a  case  similar  to  that,  adopt  the  assessment 
of  damages  there  made  as  a  precedent;  Lemay  v.  Canadian 
Pacific  R.  W.  Co.,  18  0.  R.  314,  17  A.  R.  293.  I  would 
reduce  the  damages  to  $1,500,  and  with  this  variation  of  the 
judgment  I  would  dismiss  the  appeal. 


April  18th,. 190-4. 
C.A. 

STONE  V.  BROOKS. 

Landlord  and  Tenant — Distress  for  Bent — Chattel  Mortgage — 
Seizure  under — Illegal  Distress — Appropriation  of  Pay- 
ments— Abandonment  of  Distress — Renewal — Proceedings 
under  Overholding  Tenants  Act — Res  Judicata — Estoppel 

Rent — Damages — Counterclaim — Use  and  Occupation — 

Findings  of  Jury — New  Trial. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  2 
0.  W.  R.  306,  in  favour  of  plaintiff,  upon  the  findings  of  a 
jury,  for  $1,567.94  and  costs,  in  an  action  for  illegal  distress. 

E.  E.  A.  DuVemet,  for  defendant. 

J.  MacGregor,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXNAN,  G  ARROW,  Maclaren,  J  J.  A.)  was  delivered  by 

OsLER,  J.A. — This  was  an  action  for  wrongfully  distrain- 
ing and  selling  when  no  rent  was  due ;  and  also  for  wrongfully 
seizing  and  selling  goods  mortgaged  by  plaintiff  to  defen- 
dant, at  a  time  when  defendant  had  no  right  to  do  so  under 
the  terms  of  the  mortgage.     .     .     . 

The  facts  were  presented  to  the  jury  in  a  somewhat  com- 
plicated manner,  well  calculated  to  confuse  and  embarrass 
the  jury,  and  there  was  much  so-called  evidence  needlessly 
introduced  which  tended  to  divert  their  attention  from  the 
real  issues  to  be  tried.  It  must  be  said,  too,  that  the  deal- 
ings of  the  parties  themselves  both  before  and  after  the  issue 
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of  the  warrant  of  distress  and  the  warrant  for  seizure  under 
the  chattel  mortgage,  were  such  as  to  invite  litigation,  in  the 
absence  of  a  little  common  sense  in  the  attempt  to  settle  their 
differences. 

The  principal  questions  in  dispute  were:  (1)  whether 
any  rent  wa«  due  when  the  distress  warrant  was  issued;  (2) 
whether  there  was  the  right  to  issue  the  warrant  for  seizure 
and  sale  of  the  property  covered  by  the  chattel  mortgage; 
(3)  whether  the  distress  for  rent  and  the  seizure  under  the 
chattel  mortgage,  botti  or  either  of  them,  had  been  abandoned 
and  afterwards  unlawfully  renewed;  (4)  the  effect  of  certain 
proceedings  taken  pending  the  action  before  the  Judge  of  the 
County  Court  imder  the  Overholding  Tenantfe  Act;  (5)  the 
question  of  damages;  and  (6)  the  defendant's  counterclaim 
for  use  and  occupation. 

The  plaintiff  became  the  tenant  of  the  defendant  under  a 
lease  for  10  years  from  16th  September,  1901,  of  a  livery 
stable  and  premises  on  Gerrard  street,  at  a  rent  of  $900  per 
annum,  payable  in  monthly  payments  of  $75  each,  the  first 
of  which  became  due  on  16th  October,  1901. 

By  a  bill  of  sale  bearing  even  date  with  the  lease,  the 
defendant  sold  the  chattels,  horses,  carriages,  etc.,  connected 
with  the  business  theretofore  carried  on  by  him  on  the  prem- 
ises, to  the  plaintiff,  who  re-assigned  the  same  to  the  defen- 
dant by  chattel  mortgage  bearing  the  same  date,  to  secure 
the  balance  of  the  purchase  money,  $1,700,  payable  in  suc- 
cessive quarterly  instalments  of  $100,  with  interest  on  the 
unpaid  principal,  the  first  of  which  was  to  become  due  on 
16th  December,  1901.  The  plaintiff  covenanted  that  if  de- 
fault should  be  made  in  payment  of  the  mortgage  money,  or 
any  part  thereof,  as  therein  provided,  or  if  the  mortgagor 
should  sell  or  attempt  to  sell  or  part  with  the  possession  of 
the  chattels  or  any  of  them,  or  remove  them  from  the 
premises,  or  suffer  or  permit  them  to  be  seized  or 
taken  in  execution,  without  the  consent  of  the  mort- 
gagee first  had  and  obtained  in  writing,  or  in  case 
the  mortgagee  should  for  any  good  reason  feel  unsafe  or 
insecure  or  deem  the  goods  in  danger  of  being  sold  or  re- 
moved, the  whole  of  the  money  secured  by  the  mortgage  should 
immediately  become  due  and  payable  and  the  mortgagee  was 
to  be  at  liberty  to  enter  and  seize  and  sell  the  goods. 

On  11th  February'.  1902,  a  distress  warrant  for  arrears  of 
rent  from  16th  October,  1901,  to  16th  January,  1902,  and 
also  a  warrant  to  seize  and  sell  the  goods  covered  by  the 
chattel  mortgage  for  $1,600.  were  issued  and  delivered  to  a 
bailiff,  who  proceeded  to  distrain  and  seize  according  to  the 
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exigency  of  the  warrants.     On  the  distress  warrant,  goods 
other  than  those  included  in  the  mortgage  were  seized. 

The  first  instali^aent  on  the  mortgage,  with  interest,  due 
on  the  16th  December,  had  not  been  paid,  or  not  paid  in  full, 
when  the  warrant  was  issued,  but  it  does  not  seem  to  have 
been  included  in  the  warrant,  which  was  for  $1,600  only." 

Whether  the  arrears  of  rent  had  then  been  paid  or  not 
depended  upon  the  appropriation  of  two  sums  of  $102  and  $55 
which  had  been  paid  respectively  on  4th  and  10th  February, 
1902,  and  the  allowance  of  an  item  of  $40  for  the  board  at 
the  plaintiff^s  stables  of  a  horse  belonging  to  the  defendant. 
If  all  these  items  were  properly  chargeable  against  the  rent, 
it  had  been  overpaid  by  $9.50.  The  item  of  $40  may  be 
passed  over,  as  there  was  some  evidence  of  an  arrangement 
between  the  parties  that  it  should  be  credited  upon  the  rent, 
and  the  defendant  had  in  fact  given  credit  for  it  in  an  ac- 
count rendered  by  him  in  respect  of  both  his  claims,  though 
it  had  not  been  thereby  expressly  appropriated  to  the  rent, 
and  plaintiff  had  not  given  the  notice  of  set-off  required  by 
sec.  33  of  the  Landlord  and  Tenant  Act.  Except,  however, 
upon  the  theory  that  defendant  had  given  credit  for  it,  it  is 
not  easy  to  see  how  the  amount  distrained  for,  $143.38,  was 
arrived  at,  though  this  was  less  than  the  sum  which  would 
appear  to  have  been  due  in  respect  of  the  arrears,  viz., 
$147.50,  unless  the  items  of  $102  and  $55  ought  to  have  been 
appropriated  thereto: 

4  months'  rent  at  $75,  due  up  to  16  Jan..  .$300  00 

Cash  on  account  in  Nov $112  50 

Board  of  horse,  4  mos.  at  $10 40  00     152  50 
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•  Balance  of  arrears $147  50 

For  the  two  sums  of  $102  and  $55  receipts  had 
been  given  at  the  time  of  payment,  one  of  which  was 
for  $102,  to  be  applied  "  on  account  of  moneys  due  to  Jas.  B. 
Brooks  under  chattel  mortgage,  and  for  rent  of  208  Gerrard 
St.  E. y^ and  the  other  was  for  $55,  *^ on  account  re  Brooks, 
The  plaintiff  gwore  that  he  appropriated  them  to  the  rent 
at  the  time  of  paym^it.  The  defendant's  solicitor  (to  whom 
they  had  been  paid)  denied  this,  and  said  that  they  had  been 
paid  generally  on  both  accounts  which  were  then  in  his  hands 
for  collection,  and  had  been  so  receipted  for  without  objec- 
tion. 

As  to  the  mortgage,  it  seemed  reasonably  clear  that  the 
whole  of  the  principal  has  become  due,  and  that  the  mort- 
gagee's right  to  seize  and  sell  had  accrued  before  11th  Feb- 
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ruaiy,  1902,  by  reason  of  the  non-payment  of  the  December 
instalment  and  interest. 

Much  evidence  was  given  in  support  and  against  the  ex- 
istence of  other  breaches  of  the  mortgagor's  covenant  as  to 
this,  and  whether  the  mortgagee  had  reason  or  not  to  feel 
imsafe  or  insecure,  but  the  non-payment  of  the  instalment 
was  a  clear  and  paramount  and  sufficient  justification  for  the 
issue  of  the  second  warrant.  If  the  rent  had  been  overpaid 
by  the  appropriation  of  the  $157  to  that  claim,  there  would 
still  be  due  on  account  of  the  mortgage  instalment  and  in- 
terest $117.25 : 

Instalment  and  interest $125  50 

Interest  on  instalment 1  25 

126  75 
Credit  overpaid  on  account  of  rent 9  50 

$117  25 

And  if  the  $157  were  to  be  appropriated  proportionately  upon 
'  both  claims,  as  upon  the  face  of  the  receipts  it  ought  to  haye 
been :  see  Shaw  v.  Picton,  4  B.  &  C.  715 ;  Kirkpatrick  v.  S.  A. 
Ins.  Co.,  11  App.  Cas.  177;  Lowther  v.  Heaver,  41  Oh.  D. 
248;  the  sum  remaining  due  in  respect  of  arrears  of  rent 
(allowing  also  the  $40)  was  $69 ;  and  on  account  of  the  mort- 
gage instalment  and  interest,  $46.50. 

After  the  distress  and  seizure  on  the  11th,  plaintiff  en- 
deavoured to  make  arrangements  with  defendant's  solicitors 
to  have  them  withdrawn  or  abandoned,  and  on  13th  Febru- 
ary he  assigned  to  defendant  some  outstanding  accounts 
amounting  to  $162.  Plaintiff  swore  that,  in  consideration 
of  the  assignment,  the  distress  and  seizure  were  to  be  abso- 
lutely withdrawn  and  abandoned.  He  stated  that  the  agree- 
ment, whatever  it  was,  was  in  writing.  The  solicitor  denied 
that  there  was  any  such  agreement;  said  that  he  expressly 
refused  to  abandon  or  withdraw;  and  that  the  only  agree- 
ment was  to  postpone  the  sale  indefinitely,  in  consi^deration 
of  the  assignment  and  of  plaintiff's  promise  to  pay  a  further 
sum  of  $150  on  account  in  a  few  days.  On  the  same  day 
plaintiff  and  his  wife  signed  a  receipt  to  the  bailiff  on  the 
back  of  the  inventory,  for  the  goods  seized  under  the  distress 
warrant,  undertaking  to  redeliver  them  on  demand,  and  at 
the  foot  of  the  assignment  of  the  accounts  he  also  signed  an 
agreement  to  the  postponement  of  the  sale  advertised  under 
the  seizure  from  the  19th  February  to  a  date  to  be  fixed;  and 
that  the  chattels  under  seizure  should  not  be  removed  from 
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the  premises  except  in  the  ordinary  course  of  conducting  the 
livery  business.  He  paid  the  bailiff  $15  on  account  of  his 
fees,  and  on  the  17th  paid  defendant's  solicitor  a  further 
sum  of  $25  on  account,  but  was  unable  or  refused  to  pay 
any  more.  On  20th  February,  finding  that  plaintiff  was  about 
to  make  or  had  made  (as  he  in  fact  had)  a  bill  of  sale  of  the 
chattels  to  his  wife,  the  bailiff  was  instructed  by  defendant 
or  his  solicitor  to  resume  possession  and  to  sell  under  the 
warrants.  On  24th  February  this  action  was  brought,  plain- 
tiff claiming  inter  alia  an  injunction  to  restrain  defendant 
from  selling  upon  the  premises  the  goods  seized  under  the 
chattel  mortgage,  and  they  were  accordingly  removed  to  an 
auction  room  and  sold  under  both  warrants  on  4th  March. 
Defendant  counterclaimed  for  use  and  occupation  of  the 
premises  from  16th  January  at  $75  per  month  until  IGth 
September,  1902,  when  plaintiff  was  ejected  therefrom  by 
writ  of  possession  issued  by  order  of  the  Judge  of  the  County 
Court  made  in  a  proceeding  under  the  Overholding  Tenants 
Act,  and  also  for  the  sum  of  $66,  balance  on  account  .alleged 
to  be  due  for  goods  sold  by  him  to  plaintiff  not  included  in 
the  bill  of  sale  of  14th  April,  1901. 

At  the  trial  the  learned  Judge  ruled  that,  even  if  no  rent 
was  due  ""at  the  time  of  the  distress,  plaintiff  was  not  en- 
titled to  recover  double  value  under  2  W.  &  M.,  sess.  1,  ch.  5, 
sec.  4,  or  R.  S.  0.  (vol.  iii.)  ch.  342,  sec.  18  (2),  the  action 
having  been  brought  before  the  sale  of  the  distress. 

The  jury,  in  answer  to  questions,  found  that  there  was 
no  rent  due  at  the  time  of  the  seizure  on  11th  Tebruary ;  that 
the  value  of  the  goods  seized  and  sold  for  rent  was  $690 ;  that 
the  actual  damage  for  -the  seizure  and  sale  of  the  property 
for  rent  was  $417 ;  that  defendant  on  13th  February  agreed 
to  entirely  abandon  both  seizures  in  consideration  of  the 
assignment  of  the  accounts  for  $162;  that  by  reason  of  the 
breach  of  that  agreement  plaintiff  had  sustained  damage  to 
the  amount  of  $1,859;  that  plaintiff  had  not  agreed  to  pur- 
chase separately  the  goods  mentioned  in  the  2nd  item  of  the 
counterclaim;  and  that  they  ^^were  included  in  the  lump 
purchase  of  $2,500  f^  that  for  use  and  occupation  the  defen- 
dant was  entitled  to  recover  $10  per  month ;  and  that  when 
possession  was  taken  of  the  goods  under  the  chattel  mortgage 
he  had  no  good  reason  to  feel  unsafe  or  insecure  or  to  deem 
the  mortgaged  goods  and  chattels  in  danger  of  being  sold  or 
removed. 

The  learned  trial  Judge  afterwards  directed  judgment 
for  plaintiff  for  $1,567,  allowing  $690  as  damages  for  dis- 
tress for  rent,  and  $1,022.94  damages  for  sale  under  the  chat- 
tel mortgage,  after  ascertaining  the  value  of  the  chattels 
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and  maJdng  all  just  allowances  on  both  sides  as  set  forth  in 
the  judgment.  He  was  of  opinion  that  the  jury  were  in 
error  (as  they  perhaps  were)  in  assessing  .the  first  item  at 
$417,  and  not  at  the  value  of  the  goods  as  found  by  their 
2nd  answer,  as  they  had  overlooked  the  fact  that  the  proceeids 
of  the  sale  had  been  received  by  the  defendant.  However 
that  may  be,  the  judgment  proceeds  throughout  upon  the 
learned  Judge^s  own  assessment  of  the  damages  and  his  view 
of  the  value  of  the  property,  and  not  upon  that  of  the  jury. 
If  their  findings  are  to  stand,  the  judgment  in  this  respect 
is  hardly  to  be  complained  of  by  defendant  if  the  learned 
Judge's  valuation  of  the  chattels  is  right;  though  there  was 
not,  so  far  as  the  record  discloses,  or  so  far  as  we  have  been 
able  to  learn,  any  reservation  to  him  of  the  right  fo  deal  with 
the  case  in  this  manner. 

It  appears  to  us,  upon  a  careful  consideration  of  the  whole 
case,  that  there  must  be  a  new  trial. 

As  regards  the  distress  for  rent,  double  value  being  out 
of  the  question,  it  may  be  that  a  new  trial  will  not  be  of 
much  service  to  defendant  if  tlie  goods  distrained  were  not 
overvalued  by  the  jury,  even  if  it  should  be  found  that  the 
.rent  was  in  arrear  to  a  trifling  amount,  because  the  question 
whether  the  distress  was  excessive  is  still  open  upon  the  evi- 
dence. But  as  to  the  other  branch  of  the  claim,  we  think 
the  jury  have  evidently  not  paid  sufficient  regard  to  the  fact, 
nor  was  it  sufficiently  impressed  upon  them,  that  the  instru- 
ments signed  by  plaintiff  on  13th  February  shewing  that 
neither  seizure  was  abandoned,  and  plaintiff's  own  statement 
that  tlie  agreement  was  in  writing,  were  not  lightly  to  be 
disregarded,  more  especially  in  view  of  plaintiff's  own  state- 
ment that  the  agreement  to  abandon  was  in  writing,  and  that 
the  subsequent  payment  by  him  on  17th  February  of  $25 
strongly  corroborates  the  evidence  of  defendant's  solicitor 
that  a  further  payment  of  $150  was  agreed  to  be  made.  We 
do  not  find  in  the  evidence  anything  clearly  pointing  to  an 
abandonment  or  waiver  of  the  position  the  defendant  had 
acquired  by  force  of  the  acceleration  clause  of  the  chattel 
mortgage. 

Then  as  to  the  item  in  the  counterclaim  for  hay  and  oats 
sold  to  the  plaintiff,  if  the  plaintiff  had  these,  as  to  which 
there  seeiTis  no  dispute,  it  is  difficult  to  understand  on  what 
principle  the  jury  found  that  the  defendant  was  not  entitled 
to  be  paid  for  them,  having  regard  to  the  fact  that  they 
are  not  included  in  the  bill  of  sale,  which  specifies  in  detail 
the  articles  sold,  and  to  the  plaintiff's  implied  admission  in 
an  affidavit  made  by  him  on  the  motion  for  the  injunction, 
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where  he  says  that  they  were  not  to  be  paid  for  "  until  the 
business  was  well  under  way/' 

The  sum  allowed  by  the  jury  for  use  and  occupation,  $10 
per  months  seems  also  unreasonable. 

The  rent  reserved  by  the  lease  is,  in  general,  the  measure 
of  damages  in  this  respect:  Eoscoe  N".  P.,  16th  ed.,  p.  330:* 
and  if  defendant  became  entitled  to  recover  possession  by 
reason  of  plaintiflPs  breaches  of  covenant  in  his  lease,  as  was 
held  by  the  learned  County  Judge  in  the  proceedings  before 
him  under  the  Overholding  Tenants  Act,  we  see  no  reason 
why  the  damages  should  not  have  been  assessed  in  that 
manner.  On  this  point,  i.e.,  defendant's  right  to  recover 
possession,  it  appears  to  us  that  the  judgment  in  that  pro- 
ceeding is  conclusive  between  the  parties,  on  the  ordinary 
principles  applicable  to  estoppel  by  judgment. 

We  think,  however,  that  this  judgment  cannot  be  invoked 
by  defendant  as  a  decision  that  rent  was  due  at  the  time  of 
the  distress,  as  it  does  not  proceed,  indeed  the  learned  County 
Judge  expressly  abstained  from  placing  it,  on  that  ground. 

We  think  that  our  reasons  for  directing  a  new  trial  are 
sufficiently  indicated  by  what  has  been  said.  We  do  not  at^ 
teippt  to  go  over  all  the  grounds  covered  by  the  argument 
before  us,  nor  is  it  necessary  to  do  so/ and  possibly  on  some 
points  on  which  we  have  expressed  an  opinion  there  may  be 
evidence  in  future  which  would  modify  the  views  we  have 
expressed.  If  so,  the  trial  Judge  will  be  free  to  deal  with 
such  points  as  they  arise,  unembarrassed  by  this  judgment. 
It  may  be  that  he  will  think,  as  it  strikes  us  at  present,  that 
the  case  is  one  which  will  be  more  conveniently  tried  without 
a  jury.     This,  however,  he  will  also  determine  for  himself. 

We  may  add  (1)  that  defendant  will  do  well  to  consider 
whether  it  can  be  necessary  to  complicate  the  case  by  putting 
forward  untenable  reasons,  or  reasons  which  the  evidence  at 
the  last  trial  may  suggest  are  untenable,  as  justification  for 
proceeding  upon  his  chattel  mortgage,  if  he  has  one  solid 
ground  for  doing  so;  and  (2)  that  it  is  evident  that  the 
case  is  one  in  which  both  parties  will  find  it  to  their  interest 
to  settle  in  some  reasonable  way  without  further  litigation. 

The  costs  of  the  last  trial  will  be  costs  in  the  cause ;  the 
costs  of  the  appeal  costs  to  the  defendant  in  any  event. 
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April  18th,  1904. 
C.A. 

Ee  MEDLER  and  city  of  TORONTO. 

Arbitration  and  Award — Compensation  for  Closing  up  Streets 
— Municipal  Corporations — Railways — Laying  Tracks  on 
Highway, 

Appeal  by  Medler  and  Amot,  claimants,  from  order  of 
Mj\cMahon,  J.,  1  0.  W.  R.  545,  dismisBing  their  apped 
from  an  award  of  arbitrators  and  allowing  the  cross-appeal 
of  the  city  corporation.  The  claim  was  for  lands  on  Berkeley 
street,  Toronto,  injured  by  the  laying  of  tracks  for  shunting 
purposes  and  by  the  closing  of  Berkeley  street  pursuant  to 
an  agreement  between  the  city 'corporation  aud  the  Grand 
Trunk  and  Canadian  Pacific  Railway  companies,  ratified 
by  55  Vict.  ch.  90,  sec.  2. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

C.  H.  Ritchie,  K.C.,  and  J.  G.  O'Donoghue,  for  Medler 
and  Arnot,  appellants. 

J.  S.  Fullerton,  K.C.,  and  Angus  MacMurchy,  for  city 
corporation. 

Maclennan,  J.A. — I  am  of  opinion  .  .  .  that  the 
judgment  is  plainly  right,  and  I  agree  with  the  reasons 
therefor  given  in  the  Court  below.     .     .     . 

I  am  quite  unable  to  see  how  it  can  be  said  that  appellants' 
land  has  been  injuriously  affected  by  the  acts  complained  of. 
Appellants^  land  lies  at  a  distance  from  the  place  where  the 
alleged  injurious  acts  have  been  done.  Their  land  does  not 
even  abut  upon  the  Esplanade.  If  they  suffer  inconvenience 
when  they  reach  the  Esplanade  or  before  they  leave  it  in  going 
from  or  to  their  land,  that  is  not  an  injury  to  the  land, 
but  a  personal  inconvenience  for  which  tiiey  may  have  a 
personal  remedy,  but  can  have  none  by  arbitration  under 
the  statute :  Powell  v.  Toronto,  Hamilton,  and  Buffalo  R.  W. 
Co..  25  A.  R.  209. 

Nor  do  I  see  how,. if  appellants  were  otherwise  entitled  to 
complain  of  their  lands  having  been  injuriously  affected, 
they  could  successfully  claim  compensation  from  the  city, 
having  regard  to  the  language  of  the  statute.  It  is  acts  of 
the  corporation  in  the  execution  of  the  agreement  which  affect 
land  injuriously,  for  which  it  is  made  liable.     The  corpora- 
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tion  have  not  done  the  alleged  injurious  acts ;  it  is  the  Grand 
Trunk  E.  W.  Co.  which  has  done  them,  and  not  the  city^ 
It  is  not  the  tracks  laid  down  by  the  railway  company  which 
injure  the  claimants,  but  the  alleged  manner  of  using  them 
practised  by  the  company,  and  with  which  the  city  have  noth- 
ing to  do. 

Appeal  dismissed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  Garrov^  and  Maclaren,  JJ.A.,  also  con- 
curred. 


April  18th,  1904. 
C.A. 

PUTERBAU6H  v.  GOLD  MEDAL  FURNITURE  CO. 

Libel — Proof  of  PtCblication — Letter  Given  to  Clerk  to  Copy — 
Privilege — AutJwrity  of  Foreman  of  Company^ s  ^Vorks — 
Excessive  Damages — Reduction — New  Trial. 

Appeal  by  plaintiff  from  judgment  of  a  Divisional  Court 
(2  0.  W.  R.  398,  5  0.  L.  R.  680),  directing  a  new  trial  of  asi 
action  for  libel. 

The  appeal  was  heai'd  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A.. 

E.  E.  A.  DuVemet,  for  plaintiff.  • 

F.  C.  Qodky  for  defendants. 

Osler,  J.A. — Action  for  a  libel  imputing  theft,  con- 
tained in  a  letter  written  by  defendant  Abra,  the  foreman  of 
defendant  company,  in  the  name  of  the  company,  to  plaintiff. 
The  proof  of  publication  was  that  Abra,  having  written  out  a 
draft  of  the  letter,  gave  it  to  a  clerk  of  defendant  company 
to  be  copied  by  a  typewriting  machine.  The  clerk  did  so, 
stamped  the  company's  name  at  the  foot  of  the  copy,  and 
brought  it  to  Abra,  who  wrote  his  name  beneath  that  of  the 
company,  and  gave  it  back  to  the  clerk  to  be  closed  and 
mailed  to  plaintiff. 

The  principal  question  argued  in  the  appeal  was  whether 
the  occasion  of  the  publication  of  the  libel  to  the  clerk  was  a 
privileged  one,  so  as  to  make  it  incumbent  upon  plaintiff  to 
give  evidence  of  actual  malice.     It  was  also  contended  that 
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there  was  no  publication,  and  other  objections  were  taken 
to  the  right  of  plaintiff  to  recover,  which  I  will  afterwards 
notice. 

On  the  questions  of  publication  and  privilege  the  case 
cannot  be  distinguished,  favourably  to  defendants,  from  that 
of  Pullman  v.  HiU,  [1891]  1  Q.  B.  524.  There,  as  here, 
defendants  were  a  trading  company.  Their  managing 
director  dictated  the  letter  which  contained  the  alleged  libel, 
to  a  shorthand  clerk  in  their  employment.  The  clerk  trans- 
scribed  it  by  a  typewriting  machine,  the  typewritten  letter 
was  then  signed  by  the  director,  press-copied  by  the  office 
boy,  and  mailed  to  plaintiff.  It  was  held  by  the  Court  of 
Appeal  that  there  had  been  a  publication  to  defendants' 
clerks,  and  that  the  occasion  was  not  privileged.  The  case 
was  approved  and  distinguished  by  the  same  Court  in  the 
later  case  of  Boxsius  v.  Goblet  Fr^res,  [1894]  1  Q.  B.  842, 
Tliat  was  an  action  against  a  solicitor  for  a  libel  contained 
in  a  letter  sent  to  plaintiff  which  had  been  dictated  by  the 
solicitor  to  a  clerk  in  his  office  and  then  press-copied  into  the 
letter  book  by  another  clerk.  The  Court  held  that  there  had 
been  publication  but  upon  a  privileged  occasion.  The  com- 
munication, had  it  been  made  by  the  solicitor  direct  to  plain- 
tiff, would  have  been  privileged,  and  the  publication  to  his 
clerks  was  necessary  and  usual  in  the  discharge  of  his  duty 
to  his  client,  and  was  made  in  the  interest  of  his  client.  Of 
Pullman  v.  Hill,  Lord  Esher  said  that  the  occasion  of  the 
publication  to  the  clerks  was  there  held  not  privileged  "  on 
the  ground  that  it  does  not  fall  within  the  ordinary  business 
of  a  merchant  to«write  such  defamatory  statanents,  ^nd  that, 
if  he  does  so,  it  is  not  reasonably  necessary,  as  he  is  doing  a 
thing  not  in  the  ordinary  course  of  his  business,  that  he 
should  cause  the  statement  to  be  copied  by  a  clerk  in  his 
office.'^ 

In  the  solicitor's  case  Ijord  Esher  and  Lopes,  L.J.,  point 
out  that  it  was  part  of  the  solicitor's  duty  to  his  client  to 
write  and  send  the  letter,  being  one  which  the  client 
himself  would  have  had  the  right  to  said  to  plaintiff,  and  to 
do  his  duty  in  that  respect  according  to  the  ordinary  and 
reasonable  method  of  conductiug  business  in  a  solicitor's 
office. 

Pullman  v.  Hill  is  commented  upon  in  the  3rd  ed.  of 
Odgers  on  Libel  and  Slander,  pp.  174,  272,  on  the  ground 
that  dictating  to  a  shorthand  clerk  words  which  the  clert 
takes  down  in  writing  is  not  publishing  a  libel  to  the  clerk, 
as  no  libel  is  yet  in  existence,  though  the  dictation  may  be 
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actionable  slander.  As  to  this,  however,  I  think  it  is  reason- 
ably to  be  inferred,  looking  at  all  tiie  reports  of  the  case,, 
that  the  letter  after  having  been  signed  was  handed  back 
to  the  typewriter.  It  is  also  said  that  there  was  another 
and  more  substantial  publication  which  was  not  privileged, 
viz.,  in  sending  tlie  letter  to  plaintiffs  firm  composed  of  the 
plaintiff  and  other  persons,  instead  of  to  the  individual  plain- 
tiff. The  letter  was  opened  by  a  clerk  of  the  firm  in  the 
usual  course  of  business,  and  its  contents  thus  became  known 
to  him  and  other  clerka  in  the  oflSce. 

Defendants  contend  that  the  publication  of  the  letter  by 
Abra  to  the  typewriter  was  reasonably  necessary  and  proper 
in  the  ordinary  course  of  business;  that  Pullman  v.  Hill  is 
not  a  satisfactory  decision;  that  it  has  been  weakened  or 
departed  from  in  the  later  case  of  Boxsius  v.  Goblet;  and 
that  we  ought  not  to  follow  it.  The  Divisional  Court  adopted 
this  view  in  setting  aside  the  verdict  and  granting  a  new 
trial. 

Whatever  may  have  been  said  of  Pullman  v.  Hill  by  text- 
writers  and  others,  it  cannot  be  denied  that  it  is  a  decision 
upon  the  precise  point  involved  in  the  present  case,  the  facts 
of  which  are  rather  less  favourable  to  defendants,  inasmuch 
as  Abra,  instead  of  dictating  the  letter  to  the  clerk,  actually 
wrote  it  out  himself  and  gave  it  to  the  clerk  in  order  to  make 
a  fair  copy.  We  are  not  at  liberty  to  refuse  to  follow  that 
case  unless  we  can  see  that  it  is  opposed  in  principle  to  other 
authorities  binding  upon  us,  nor  can  we  ignore  the  fact  that, 
although  distinguished  from  the  subsequent  case  which  has 
been  referred  to,  it  was  approved  and  aiBBrmed  by  the  Court 
which  decided  it,  as  the  law  applicable  to  the  facts  there 
under  consideration. 

For  the  principle  we  go  back  to  the  leading  case  of  Too- 
good  V.  Spyring,  1  C.  M.  &  R  181.     .     .     . 

For  the  purpose  of  the  present  question  defendant  Abra, 
from  his  position  in  the  company^s  service,  may  be  taken  to 
have  been  a  person  deputed  or  authorized  to  make  to  plaintiff 
the  communication  complained  of.  It  was  one  which  the 
.  company  by  their  agent  had  the  right  to  make,  but,  if  Abra 
had  sent  it  to  plaintiff  direct,  there  would  have  been  no  pub- 
lication or  any  question  about  a  privileged  occasion.  Instead 
of  doing  this,  he  employed  the  clerk  to  make  a  copy  of  the 
letter,  and  by  thus  making  known  the  defamatory  matter  to 
a  person  other  than  the  person  of  and  to  whom  it  was  written, 
he  necessarily  published  the  libel.  Was  the  occasion  of  doing 
so  privileged?  It  is  argued  that  it  was,  inasmuch  as  the 
publication  was  fairly  made  in  the  conduct  of  the  company's 
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affairs — fairly  warranted  by  a  reasonable  occasion  or  exigency 
and  done  in  accordance  with  usual- business  methods. 

The  occasion  is  not  one  privileged  by  reason  of  the  ex- 
istence of  any  duty,  legal  or  moral,  on  Abra's  part  to  make 
the  communication  to  Howat,  or  of  any  interest  on  Howat's 
part  to  receive  it.  If  privileged  at  all  it  must  be  because 
Abra  acted  in  a  reasonably  necessary  and  usual  manner,  and 
that  such  publication  was  not  beyond  "  the  extent  appropriate 
to  the  nature  of  the  occasion."  Pullman  v.  Hill  decides  to 
the  contrary  of  this,  and  if,  with  all  respect,  I  may  say  so,  I 
think  the  decision  is  entirely  satisfactory.  Typewriters, 
human  and  mechanical,  may  now  perhaps  be  said  to  be  rea- 
sonably necessary  and  useful  for  ordinary  business  purposes, 
but  how  in  such  a  case  as  this  can  it  be  said  that  it  was  rea- 
sonably necessary  to  employ  the  typewriter  in  order  to  make 
a  defamatory  communication  unconnected  with  the  ordinary 
business  of  the  firm  ?  The  act  complained  of  was  an  isolated 
one.  -The  only  persons  interested  in  sending  or  seeing  the 
communication  and  demanding  a  return  of  the  company'^ 
property  were  the  company  and  Abra  on  the  one  hand  and 
the  plaintiff  on  the  other.  I  do  not  agree  that  Howat  would 
have  had  any  authority  to  make  it,  nor  has  it  been  argued 
that  he  was  in  a  position  to  have  made  the  company  responsi- 
ble, but,  even  if  he  alone  had  made  it,  there  would  have  been 
no  publication.  It  is  said  in  the  Court  below  that  Abra  had 
the  right  to  get  the  assistance  of  his  fellow-servants  in  mak- 
ing a  copy  of  the  letter,  but  that  assumes  the  question,  which 
is  whether  Abra  had  the  right  by  doing  so  to  publish  it  to 
his  fellow-servant.     In  my  opinion  he  had  not. 

The  case  has  been  compared  to  that  of  directors  of  a  com- 
pany employing  a  printer  to  print  a  report  intended  to  be 
sent  to  their  shareholders,  e.g.,  Lawless  v.  Anglo-Egyptian 
(\)tton  Co.,  L.  R.  4  Q.  B.  26-^;  Nevill  v.  Fine  Arts  Associa- 
tion, [1895]  2  Q.  B.  156,  [1897]  A.  C.  68;  Andrews  v.  Xott- 
Bower,  [1895]  1  Q.  B.  88:  or  to  that  of  a  master  making  a 
defamatory  statement  in  the  presence  of  a  third  person  to  a 
servant  when  discharging  him:  Taylor  v.  Hawkins,  16  Q. 
B.  208,  and  cases  of  that  class;  but  it  appears  to  me  that 
such  cases  are  very  distinguishable  from  the  present.  In  . 
cases  of  the  former  class  printing  of  the  report  is  practically 
the  only  convenient,  and  therefore  necessary,  method  of  com- 
municating it  to  a  body  of  shareholders,  and  in  the  latter 
it  is  held  to  be  only  safe  and  prudent  on  the  part  of  the 
master  or  other  persons  making  the  verbal  defamatory  state- 
ment for  his  own  protection  to  do  so  in  the  presence  of  a 
third  person,  especially  if  such  third  person  be  one  having 
an  interest  in  hearing  it. 
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None  of  these  considerations  applies  to  such  a  case  as  the 
present.  We  have  not  been  referred  to  the  later  cases,  other 
than  Boxsins  v.  Goblet,  which  are  said  in  the  Court  below  to 
have  shaken  tha  authority  of  Pullman  v.  Hill,  nor  have  I 
succeeded  in  discovering  them.  I  think, that  case  was  well, 
decided  in  its  circumstances,  and  that  we  are  bound  to  fol- 
low it. 

It  was  contended  by  defendant  company  that  Abra  had 
no  authority  to  write  the  letter  which  has  given  rise  to  the 
action.  If  that  were  so,  the  action  would  fail  as  to  them,  and 
it  would  then  seem  to  follow,  as  it  at  present  appears  to  me, 
that  there  could  be  no  question  of  privilege  as  between  Abra 
and  plaintiff.  I  agree,  however,  with  the  Court  below  that 
there  was  some  evidence  for  the  jury  of  Abra's  authority. 
He  was  general  foreman  of  that  part  of  the  shop  in  which 
the  plaintiff  was  employed,  and  he  appears  to  have  had  au- 
thority to  dismiss  him.  In  the  absence  of  Egan.  the  man- 
ager, he  conducted  the  correspondence  or  some  part  of  the 
correspondence  of  the  company.  He  might  have  interfered 
to  prevent  plaintiff  from  taking  away  the  property  of  his 
employers,  though  he  could  not  have  taken  proceedings  to 
punish  him  after  he  had  done  so.  But  for  the  purpose  of 
protecting  the  property  and  of  recovering  it  back,  it  was 
reasonable  and  proper  and  within  the  scope  of  his  authority 
that  he  should  write  a  letter  demanding  its  return,  and  for 
the  publication  by  him  of  defamatory  statements  contained 
in  such  a  letter  as  to  the  manner  in  which  the  plaintiff  had 
taken  the  property,  I  think  the  company  would  be  respon- 
sible: Allen  V.  London  and  South  Western  R.  W.  Co.,  L.  R. 
6  Q.  B.  65,  68;  Abrahams  v.  Deakin,  [18951  1  Q.  B.  576.  In 
Carroll  v.  Penberthy  Ejector  Co..  16  A.  R.  446,  the  only  point 
decided  was  that  the  authority  of  the  manager  of  the  com- 
pany to  publish  the  libel  complained  of  could  not  be  proved 
by  the  admission  of  the  manager  made  in  conversation  with 
the  plaintiff.  And  see  Tench  v.  Great  Western  R.  W.  Co., 
33  TJ.  C.  R.  8. 

On  the  whole,  for  the  reasons  above  given,  I  am  of  opin- 
ion that  the  case  was  properly  tried,  and  that  the  judgment 
at  the  trial  should  be  restored.  The  damages,  however,  ap- 
pear to  be  grossly  excessive  as  to  both  defendants,  having 
regard  to  the  conduct  of  plaintiff  and  the  nature  and  extent 
of  the  publication.  I  think  they  should  ^be  reduced  to  $60, 
and  if  the  plaintiff  within  10  days  files  a  consent  to  this,  the 
appeal  should  be  allowed  with  costs  throughout.  Otherwise 
the  order  for  the  new  trial  will  stand  and  the  appeal  will  be 
dismissed  with  costs. 
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^ 


^loss,  C.J.O.,  and  Maclaren,  J. A.,  gave  written  rea- 
sons for  the  same  conclusion. 

Maclenxan  and  Garrow,  JJ.A.,  concurred. 


April  23rd,  1904. 

divisional  court. 

MASON  AND  KISCH  PIANO  CO.  v.  THOMPSON. 

Sale  of  Goods  —  Action  for  Frke  —  Sale  "Subject  to  Ap- 
proval'*—  Return  within  Reasonable  Time  —  Construc- 
tion of  Contract. 

Appeal  by  defendant  from  judgment  of  Judge  of 
Coimty  Court  of  Kent  holding  defendant  liable  for  the  price 
of  a  pianola  delivered  by  plaintiffs  to  defendant  under  a 
contract   in   writing,   and   shortly   afterwards   returned   to 

filaintiffs,  ilpon  the  contention  that  it  was  received  by  de- 
endant  "  subject  to  approval "  only. 

M.  Wilson,  K.C.,  for  appellant. 

O.  S.  Lewis,  Chatham,  for  plaintiffs. 

The  judgment  of  the  Court  (Falcokbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — Upon  the  proper  construction  of  the  con- 
tract sued  on,  I  am  of  opinion  that  the  words  "subject  to 
approval "  contained  in  it  apply  to  the  pianola  itself  as  well 
as  to  the  music,  and  that  defendant  had,  therefore,  reserved 
to  himself  by  the  contract  the  option  of  returning  the  in« 
strument  within  a  reasonable  time  in  case  he  failed  to  ap- 
prove of  it. 

I  am  further  of  opinion  that  he  exercised  this  option 
within  a  reasonable  time.  It  is  true  feat  after  he  had  first 
notified  plaintiffs  of  his  intention  to  return  it  he  was  pre- 
vailed upon  by  their  agent  to  receive  more  music  for  the 
purpose  of  giving  it  a  further  trial,  but,  after  doing  so,  he 
again,  within  a  reasonable  time,  wrote  plaintiffs  and  re- 
turned the  instrument.     .     .     . 

Appeal  allowed  with  costs  and  action  dismissed  with 
costs. 
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Anglin,  'J.  April  25th,  1904. 

chambers. 

Re  GILMOUR. 

Will — Charitable  Bequest — Ob\ject — "  Diocesan  Institution  " 
— Local  or  Parochial  Institutions. 

Application  by  executors  for  the  opinion  of  the  Court 
upon  clause  7  of  the  will  of  Charles  Gibnour,  deceased, 
wherein  he  bequeathed  the  residue  of  his  estate  "  to  some  good 
diocesan  institution.^^  The  deceased  lived  in  the  parish  of 
Lancaster,  in  the  diocese  of  Alexandria.  The  executors  and 
the  Bishop  of  Alexandria  were  both  desirous  that,  if  possible, 
the  parish  of  Lancaster  should  be  benefited  by  the  bequest. 

A.  Langlois,  Cornwall,  for  the  executors. 

J.  A.  Macdonell,  K.C.,  for  the  Bishop. 

Anglin,  J.,  held  that  this  could  not  be  done  consistently 
with  the  expressed  intention  of  the  testator.  It  was  conceded 
that  there  were  only  three  diocesan  institutions,  the  Hotel 
Dieu,  the  Cathedral,  and  the  See  House.  On  behalf  of  the 
two  latter  the  Bishop  waived  all  claim  to  any  benefit  from 
the  bequest.  The  parish  church,  the  pastor's  residence,  and 
the  local  convents  or  schools,  were  not  diocesan  institutions 
within  the  meaning  of  the  bequest. 

Order  declaring  that  the  Hotel  Dieu  is  entitled  to  the 
full  benefit  of  the  bequest.  Costs  out  of  the  fund,  those  of 
the  executors  between  solicitor  and  client. 

Anglin,  J.  April  25th,  1904. 

CHAMBERS. 

THROWER  V.  THROWER. 

Alimony — Interim  Alim^ony  and  Disbursements — Application 
for — Affidavit — Irregularity — Direction  to  Have  Resworn 
— AUeged  Insanity  of  Plaintiff — Necessity  for  Next  Friend 
— Merits  of  Action — Chances  of  UltimAite  Success — Dis- 
cretion. 

Appeal  by  defendant  from  order  of  local  Master  at  Sar- 
nia  allowing  plaintiif  interim  alimony  a^d  disbursements. 

H.  E.  Rose,  for  defendant. 

C.  A.  Moss,  for  plaintiff. 

VOL.  III.  O.W.R.  NO.  17—30 
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Anglin,  J. — It  was  objected  that  the  affidavits  in  sup- 
port of  the  original  motion  were  sworn  before  a  clerk  in  the 
office  of  plaintiffs  solicitor,  contrary  to  Rule  622.  .  .  . 
Plaintiff  must,  at  her  own  expense,  file  fresh  affidavits  simi- 
lar to  those  originally  filed,  but  sworn  to  in  conformity  with 
the  Rule. 

It  was  also  objected  that  plaintiff,  being  shewn  to  be  a 
person  of  unsound  mind,  not  so  found,  cannot  maintain  this 
acrtion  because  not  suing  by  next  friend.  ...  As  thia 
is  not  an  application  to  stay  proceedings,  asd  as,  if  it  were, 
the  material  is  entirely  insufficient  to  justify  any  pronounce- 
ment upon  plaintiff's  present  mental  condition,  this  objection 
cannot  prevail. 

it  was  also  argued  that  upon  the  merits,  as  -disclosed  by 
the  affidavits,  the  action  should  ultimately  fail,  and  the  mo- 
tion should  therefore  be  dismissed  in  the  exercise  of  a  sound 
judicial  discretion.  .  .  .  Unless  the  action  is  so  clearly 
frivolous  or  vexatious  that  its  further  prosecution  should  be 
summarily  stayed,  an  opinion  against  the  probability  of  plain- 
tiff's ultimate  success,  however  strong,  does  not  justify  a 
dismissal  of  her  application  for  interim  alimony  and  dis- 
bursements. .  .  .  [Reference  to  Keith  v.  Keith.  7  P.  R. 
41;  Atwood  v  Atwood,  15  P.  R  425,  16  P.  R.  50;  La  France 
V.  LaFrance,  18  P.  R.  62;  Powell  v.  Powell,  L.  R.  3  P.  &  D. 
186;  Pherrill  v.  PherriH,  6  0.  L.  R.  642;  Knapp  v.  Knapp, 
12  P.  R.  105.] 

Upon  plaintiff  filing  fresh  affidavits  as  directed,  order 
made  dismissing  appeal  with  costs  to  her  in  any  event. 


Teetzel.  J.  April  25th,  1904. 

WEEKLY  COURT. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  BAY  OF  QUINTE 
R.  W.  CO. 

nail  way— Crossing  Trades  of  another  Company — Application 
to  Railway  Committee  of  Privy  Council— Notice — Otnis- 
siofi  to  State  Lands  io  he  Occupied — Order  of  Committee 
— Application  for  Rehearing — Waiver  of  Want  of  Notice 
^— Order  of  Board  of  Railway  Commisnoners — Appeal  to 
Privy  Council— Restoration  'of  Order  of  Committee, 

ifotion  by  plaintiffs  to  continue  injunction  restraining 
defendants  from  entering  upon  plaintiffs'  land  in  the  village 
of  Tweed.  ^ 

Angus  MacMurchy  and  Shirley  Denison,  for  plaintiffs. 
W.  Cassels,  K.C.,  and  C.  A.  Masten,  for  defendants. 


£43 

Teetzel,  J. — The  defendants,  desiring  to  build  their 
railway  across  plaintiffs'  track  and  lands  in  the  village  of 
Tweed,  and  having  failed  to  agree  npon  terms,  on  4th  No- 
vember caused  a  notice  to  be  served  through  their  secretary 
upon  plaintiffs,  in  the  following  words :  "  1  beg  to  notify 
you  that  the  Bay  of  Quinte  Bailway  Company  intend  to  ap- 
ply to  the  Bailway  Committee  of  the  Privy  Council,  pursuant 
to  sec-  173  of  the  Bailway  Act,  for  approval  of  n  level  cross- 
"ing  of  their  railway  over  the  tracks  of  the  Canadian  Pacific 
Bailwaj-  at  a  point  near  Tweed  station  in  the  Province  of 
Ontario.  Herewith  1  send  you  a  plan  shewing  location  of 
the  crossing  of  which  the  Bay  of  Quinte  Bailway  Company 
desire  the  approval  of  the  Committee,"  etc.,  etc. 

The  application  came  on  for  hearing  before  the  Railway 
Committee  on  Ist  December,  1903,  on  which  date,  after 
some  discussion  before  the  Committee,  Mr.  Schreiber,  the 
chief  engineer,  was  requested  to  endeavour  to  have  the  point 
of  crossing  settled  between  the  parties;  but  no  settlement 
having  been  accomplished,  the  application  was  resumed  be- 
fore the  Committee  on  9th  January,  1904,  and,  after  a  very 
full  discussion  by  the  parties  before  the  Committee,  judg- 
ment appears  to  have  been  reserved  until  11th  January, 
1904,  when  ssx  order  was  made  by  the  Committee  in  the  words 
following :  "  The  Bay  of  Quinte  Bailway  Company,  having 
applied,  pursuant  to  the  Bailway  Act.  to  the  llailway  Co^a- 
mittee  of  the  Privy  Couxicil  of  Canada,  for  approval  of  the 
place  and  mode  of  crossing  by  their  railway  of  the  tracks 
of  the  Canadian  Pacific  Railway  Company,  in  the  village  of 
Tweed,  in  the  Province  of  Ontario,  as  shewn  on  the  plans  and 
profiles  submitted  and  hereto  annexed:  the  said  Committee, 
having  heard  counsel  for  the  Bay  of  Quinte  Bailway  Com- 
pany and  the  Canadian  Pacific  Bailway  Company^  ]%Bpec- 
lively,  and  duly  considered  the  evidenoe  submitted  on  their 
behalf,  hereby  approves  of  the  place  and  mode  of  crossing,  at 
TaH  level,  of  the  said  railways  as  shewn  on  the  aaid  plan  and 
profile,  on  conditions  that  the  said  Bay  of  Qulate  Bailway 
Company  provide  and  maintain  at  their  own  cost  an  interlock- 
iog,  d^ailing,  sudd  signal  fiystem,  and  all  the  necessary  iroAs 
ajad  appliances  for  properly  opeiiting  the  same  in  every  part 
thereof,  to  be  approved  by  the  chief  «igineer  of  railways  and 
canals  before  the  said  crossing  is  used  for  traffic ;  4md  the  said 
Committee  further  approves  of  the  Bay  of  Quinte  Bailway 
Company  using  and  oecupjnng,  for  the  purpose  of  nmning 
their  line  of  railway,  portions  of  lots  Nos.  155,  107,  191,  and 
43  owned  by  the  Canadian  Pacific  Bailway  Company,  as 
shewn  on  the  said  plan  and  profile ;  and  orders  accordingly.*^ 

On  the  application  of  the  defendants,  a  siupplementary 
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order  was  made  by  the  Committee  on  15th  January  authoriz- 
ing the  use  of  diamond  crossings  with  semaphore  signals 
until  loth  May,  1904,  instead  of  the  interlocking,  derailing, 
and  signal  system  provided  for  in  the  order  of  11th  Jan- 
uary. 

The  defendants,  having  treated  the  orders  as  entitling 
them  to  construct  their  crossing,  were  proceeding  to  do  so, 
when  the  interim  injunction  was  obtained,  the  plaintiffs  con- 
tending that  the  Railway  Committee  had  transcended  it& 
statutor}'  jx)wers  in  so  far  as  the  order  of  11th  January  au- 
thorized defendants  to  use  and  occupy,  for  the  purpose  of 
running  their  line  of  railway,  the  lands  therein  stated  owned 
by  plaintiffs,  on  the  groimd  that  the  written  notice  was 
limited  to  an  application  for  approval  of  the  place  and  mode 
of  crossing,  etc.,  imder  sec.  173,  and  that  no  application  was 
made  to  the  Committee  under  sec.  102  of  the  Railway  Act, 
1888,  for  the  approval  of  the  Committee  to  defendants  taking 
possession  of  and  using  the  plaintiffs'  lands  for  the  purpose 
of  constructing  a  crossing;  and  plaintiffs  also  applied  to  the 
Comiiiittoe  for  a  rehearing  of  the  application. 

The  Railway  Act,  1903,  came  into  force  on  1st  February, 
1904,  whereby  the  Act  of  1888  was  repealed. 

The  powers  of  the  Railway  Committee  under  sees.  102 
and  173  of  the  old  Act  are  now  conferred  upon  the  Board  of 
Railway  Commissioners  by  sees.  137  and  177  respectively 
of  the  new  Act,  and  under  sec.  137  the  Board  also  fixes  the 
amount  of  compensation  to  be  paid  in  respect  of  the  power? 
and  privileges  granted,  instead  of  the  same  being  determined 
by  arbitration. 

The  rehearing  of  the  two  orders  aforesaid  was,  by  reason 
of  the  coming  into  force  of  the  new  Act,  referred  to  the 
Board,  and  the  Board,  upon  such  rehearijig  on  the  2nd 
March,  varied  the  two  orders  by  fixing  an  entirely  different 
point  for  the  crossing,  and  also  authonzed  the  use  of  lot  No. 
166  of  the  lands  of  defendants  so  far  as  the  same  might  be 
necessary  for  the  purpose  of  the  crossing. 

The  order  of  the  Board  contains  the  following  further 
clause:  "6.  That  all  questions  of  damage  and  compensa- 
tion to  be  paid  to  the  Canadian  Pacific  Railway  Company 
for  any  of  their  lands  taken  or  injuriously  affected  by  the 
construction  of  the  said  works  by  the  Bay  of  Quinte  Railway 
Company  are  hereby  reserved/* 

Defendants  presented  a  petition  to  the  (Jovemor-General 
in  council  for  a  rehearing  or  for  leave  to  appeal  from  the  judg- 
ment of  the  Board  under  sec.  44  of  the  Railway  Act,  1903, 
and  the  petition  came  on  to  be  heard  on  26th  March,  and  on 
13th  April  an  order  was  issued  by  the  Governor-General  in 
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council,  mider  which  the  order  of  the  Board  of  Bailway  Com- 
missioners was  "  varied,  changed,  or  rescinded  to  the  extent 
and  with  the  intent  that  the  said  orders  made  by  the  Railway 
Committee  of  the  Privy  Council  on  the  11th  and  15th  days 
of  January  may  be  restored  in  as  full  and  ample  a  manner 
as  if  the  said  order  of  the  Board  of  Railway  Commissioners 
of  the  2nd  March,  1904,  had  never  been  made/' 

Counsel  for  plaintiffs  very  strongly  contended  that  plain- 
tiffs were  not  bound  by  that  portion  of  the  order  of  11th  Jan- 
uary under  which  the  Committee  approved  of  defendants 
using  and  occupying,  for  the  purpose  of  running  their  line 
of  railway,  certain  portions  of  plaintiffs^  land,  on  the  ground 
that  the  application  to  the  Committee  was  expressly  directed 
to  sec.  173  of  the  old  Act,  under  which  the  Committee  may 
approve  of  the  '^  place  and  mode  of  crossing,"  and  that,  with- 
out a  notice  under  sec.  102  of  the  old  Act,  the  Committee 
had  no  power  to  adjudicate  upon  the  question  of  defendants' 
claim  to  the  use  and  occupation  of  plaintiffs^  land. 

Section  102  provides  that  the  company  may,  for  the  pur- 
pose of  obtaining  right  of  way  over  lands  of  another  com- 
pany, and  for  the  purpose  of  constructing  and  operating 
their  railway,  take  possession  of,  use,  or  occupy  lands  belong- 
ing to  another  railway  company,  with  the  approval  of  the 
Railway.  Committee,  to  be  given  on  application,  of  which 
such  other  company  have,  in  the  opinion  of  the  Committee, 
had  reasonable  notice. 

Xow,  while  it  is  undoubtedly  true  that  no  written  notice 
of  any  such  application  was  served  by  defendants  prior  to 
11th  January,  the  fact  is  that  the  question  of  the  lands  to 
be  taken  by  defendants  for  the  purpose  of  their  crossing  was 
discussed  before  the  Committee  by  counsel  on  both  sides  on 
9th  January,  and  the  Committee  had  before  it  the  plans  and 
profiles  shewing  the  lands  required  to  be  taken  by  defendants. 

Upon  the  discussion  no  objection  was  taken  to  any 
want  of  notice,  and  no  formal  application  was  made  by  de- 
fendants for  an  adjudication  under  sec.  102,  but  after  the 
order  had  been  issued,  the  secretary  of  plaintiffs  on  18th 
January  filed  a  protest  against  that  portion  of  the  order 
referred  to,  pointed  out  the  absence  of  notice,  and  alleged 
that  there  had  been  no  discussion  of  the  matter  before  the 
Committee,  and  applied  on  behalf  of  plaintiffs  for  a  rehear- 
ing of  the  application,  and  asked  that  an  opportunity  might 
be  afforded  of  presenting  plaintiffs'  views  to  the  Committee 
on  the  question  of  the  taking  of  their  lands  by  defendants. 
As  stated  above,  this  application  for  re-hearing  was  granted, 
but  the  re-hearing  took  place  before  the  Board,  instead  of 
tb>  Committee. 
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I  also  find  that  when  the  matter  was  re-heard  before  the 
Board,  the  question  of  the  land  to  be  taken  was  discussed 
and  was  considered  by  the  Board,  and  the  order  above  re- 
ferred to  made. 

Tlicn  the  petition  of  defendants  for  a  re-hearing  or  appeal 
from  the  Board  of  Commissioners  prays  *^that  the  orders 
made  by  the  Railway  Committee  of  the  Privy  Cotmcil  on 
the  11th  and  15th  days  of  January,  1904,  be  restored  and 
confirmed/* 

While  I  do  not  think  that  what  took  place  in  presence  of 
all  parties  before  the  Committee  on  9th  January,  and  the 
adjudication  thereupon,  expressed  in  the  order  of  the  11th, 
had  the  effect  of  precluding  plaintiffs  from  objecting  to  the 
want  of  notice,  I  think  the  effect  of  plaintiffs'  request  for  a 
re-hearing  referred  to  aboTC,  followed  by  defendants'  peti- 
tion for  a  further  re-hearing,  and  the  adjudication  thereon 
by  the  Governor  in  council,  satisfies  the  objection  taken  by 
plaintiffs  that  they  had  not  reasonable  notice. 

While  there  was  not  an  express  adjudication  upon  whether 
the  notice  was  reasonable  or  not,  either  by  the  Board  or  by 
the  Governor  in  council,  I  think  that  plaintiffs'  own  act  in 
requesting  a  re-hearing  to  afford  thern  an  opportunity  of 
presenting  their  views  on  the  question  of  the  taking  of  their 
lands,  etc.,  was  substantially  equivalent  to  a  notice  of  the 
original  application  by  defendants  under  sec.  102,  but,  in  any 
event,  I  think  it  clear  that  the  effect  of  defendants'  petition 
for  rehearing  to  the  Governor  in  council  was  equivalent  for 
all  purposes  to  such  an  original  notice. 

I  therefore  find  that  the  order  of  the  11th  January,  as 
confirmed  by  the  Governor  in  coimcU,  is  binding  in  all  re- 
spects upon  plaintiffs. 

It  was,  however,  further  urged  by  plaintiffs  that,  not- 
withstanding the  order  of  11th  January,  as  confirmed,  de- 
fendants would  not  be  entitled  to  take  possession  without  a 
further  approval  of  the  Board  of  Commissioners  under  sec. 
137  of  the  Railway  Act,  1903,  it  being  contended  that  the 
effect  of  the  order  on  appeal  was  to  rescind  entirely  the  order 
of  the  Board,  including  paragraph  6  above  quoted,  and  that 
the  Board  of  Commissioners  could  not  take  up  the  question 
of  compensation  to  be  paid  under  the  reservation  contained 
in  their  order. 

I  do  not  read  the  order  of  13th  April  as  completely  re- 
scinding the  order  of  the  Board  of  Railway  Commissioners, 
but  only  to  the  extent  specifically  therein  stated,  and  I  think 
the  Board  are  still  seised  of  the  question  of  compensation  to 
be  paid  plaintiffs,  and  that  i^e  reservation  made  by  the  Board 
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by  said  clause  5  was  a  reservation  of  every  question  of  dam- 
age and  compensation,  to  be  paid  by  defendants,  whether  the 
crossing  should  be  constructed  at  the  point  specified  by  the 
Board  or  at  another  point  determined  upon  appeal. 

I  think,  tiierefore,  defendants  are  still  entitled  to  proceed 
with  the  construction  of  their  crossing,  and  that  the  injunc- 
tion should  be  dissolved.  Costs  to  be  costs  in  the  cause  unless 
otherwise  disposed  of  by  the  trial  Judge. 


April  26th,  1904. 

divisional  court. 

CRAIG  V.  BEARDMORE. 

Sale  of  Goods — Property  Passing — Destruction  of  Goods- 
Default  of  Vendee  —  AcUon  for  Price — Unconditional 
Contract  for  Sale  of  Specific  Goods  in  Deliverable  State — 
Postponement  of  Delivery  and  Payment — Construction  of 
Contract — Intention  of  Parties. 

Action  by  Craig  &  Augtin,  carrying  on  business  as  lumber- 
men at  Kinmonnt,  against  Beardmore  &  Co.,  tanners,  having 
tanneries  at  Acton  and  Berlin  and  other  places  in  Ontario, 
to  recover  the  price  of  ceiiain  tan  bark  which  was  destroyed 
bv  fire  at  Craig  &  Austin^s  siding  in  Dvsart  about  29th  April, 
1903. 

The  plaintiffs  and  defendants,  by  their  agent  Hall,  had 
signed  a  memorandum  of  agreement  in  the  following  words 
(a  blank  typewritten  form  was  used — ^the  portion  of  the 
contract  written  in  the  form  is  italicized  here)  : — 

"  Memorandum  of  agreement  made  this  Ith  day  of  Feb- 
ruary  between  Beardmore  &  Co.  of  Acton,  hereinafter  called 
the  company,  and  Messrs.  Craig  £  Aiu^tin  of  Kinmonnt,  here- 
inafter called  the  contractor,  whereby  the  said  contractor 
agrees  to  sell  the  company  five  hundred  and  fifty  cords  or 
more  of  prime  quality  flat  hemlock  bark,  and  to  deliver  same 
on  or  before  15th  day  of  April.  190S,  F.  0.  B.  on  cars  at 
Craig  &  Austin  siding,  Ealxburtou  branch  G,  T.  P.,  for  the 
price  or  sum  of  $6^25  per  cord  F.  0.  B.  cars.  Bark  to  be 
measured  and  classified  in  accordance  with  the  rules  laid 
down  by  the  tanners^  branch  of  the  Toronto  Board  of  Trade. 
All  bark  to  be  cut  4  ft.  long  and  when  piled  for  measurement 
to  be  piled  so  that  it  will  be  at  least  ^ix  feet  high  when 
measured.  All  cars  to  be  loaded  so  that  they  will  contain  at 
least  the  minimum  weight  of  bark.  Thui  baric  \s  meajfurrd 
in  bush  in  the  township  of  Dudley,  clasf<i>fied  in  bush.    The 
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sellers  m  case  of  weather  not  being  so  that  the  bark  cannot  be 
delivered  in  time  there  will  be  no  damages. 

Witness,  H.  C.  AustiB. 

Beardmore  &  Co. 

By  Thomas  HalL 
Craig  &  Austin." 

Before  this  contract  wajs  signed,  plaintiffs  and  Hall  had 
measured  a  quantity  of  tan  bark  belonging  to  plaintiffs  which 
was  lying  in  the  woods  some  14  miles  from  the  siding  men- 
tioned in  the  contract,  and  had  classified  it,  the  quantity 
being  agreed  on  as  559  cords  and  80  feet.  Plaintiffs 
had  other  tan  bark  in  the  woods  which  was  not  measured  or 
classified.  At  or  about  the  time  of  signing  the  contract,  Hall 
paid  to  plaintiffs  $600  on  account,  and  shortly  afterwards  he 
forwarded  to  defendants,  upon  a  printed  form  supplied  to 
him  by  them,  the  following : 

**  Statement  of  week  ending  Feb.  7th,  1903. 

Thomas  Hall,  agent. 

Bark  measured. 

"  Date  Feb.  4th  &  5th,  name  Craig  &  Austin,  address 
Kinmount.  No.  of  cords,  559.80.  Price  per  cord,  $6.25, 
amount  $3,497.66.  Eemarks:  To  be  loaded  on  cars  at  Dysart 
station,  measured  in  bush." 

Upon  receipt  of  this  return,  defendants^  bookkeeper  at 
their  head  office  in  Toronto  credited  Craig  &  Austin  in  their 
books  with  559.80  cords  bark  at  $6.25,  $3,497.66,  under  date 
of  4th  February,  1903,  and  charged  them  with  $500  cash  on 
7th  February,  'l903.  Early  in  March,  1903,  plaintiffs  had 
drawn  into  the  yard  of  the  siding  in  question  all  but  39 
cords  16  feet  of  the  tan  bark,  and  the  roads  had  broken  up  so 
that  it  was  impossible  to  draw  any  more.  They  had  loaded 
ov.  l)oard  the  can-  there  for  the  defendants  some  356  cords, 
and  had  about  164  cords  still  in  the  station  yard  ready  to  be 
delivered,  when,  about  29th  March,  1903,  the  railway  com- 
pany refused  to  accept  shipments  of  any  more  tan  bark  con- 
siirnod  to  defendants,  l)ecause  defendants'  siding  there  was 
filled  with  cars  which  defendants  were  unabJe  to  unload,  and 
this  sttto  of  things  continued  until  29th  April,  when  all  the 
tan  bnilv  in  the  station  yard  was  destroyed  by  fire.  One  of 
the  plaintiffs  during  this  time  had  stated  to  Hall  that  he 
wished  to  ship  the  bark,  as  it  was  in  danger  of  being  burned, 
the  weather  being  very  dry,  and  that,  if  it  were  burned,  de- 
fendants must  pay  for  it,  to  which  Hall  replied  that  the  rail- 
way company  would  not  give  any  cars  for  delivery  of  the 
bark.  Tlie  evidence  was  conflicting  as  to  what  rt»mark  Hall 
made  as  to  the  danger  of  fire  or  the  liability  of  defendants  to 
pay  for  the  bark  if  it  were  burned. 
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Plaintiffs  claimed  to  be  paid  for  the  bark  which  had  been 
drawn  into  the  station  yard  and  had  been  burned  there.  The 
defendants  refused  to  pay  for  this  portion  of  the  bark,  but 
paid  for  all  that  had  been  put  on  the  cars.  This  action  was 
thereupon  brought,  and  was  tried  by.  Meredith,  J.,  who  gave 
judgment  (2  0.  W.  E.  985)  in  favour  of  plaintiffs.  De- 
fendants appealed. 

H.  J.  Scott,  K.C.,  for  appellants. 

E.  J.  McLaughlin,  K.C.,  for  plaintiffs. 

The  judgment  of  the  Court  (Faloonbridoe^  C.J., 
Strket,  J.,  Britton,  J.),  was  delivered  by 

Street,  J. — Unless  a  contrary  intention  appears,  where 
there  is  an  unconditional  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  at  the  time  the  contract  is  made,  and  it  is  im- 
material whether  the  time  of  pay^nent  or  the  time  of  delivery 
or  both  be  postponed.  This  statement  of  the  law  is  taken 
from  the  18th  section  of  the  English  Act  called  "  The  Sale  of 
Goods  Act,  1893,''  and  although  that  Act  is  not  In  force  in 
this  Province,  this  particular  definition  contains  the  accepted 
law  on  the  subject  apart  from  the  Act  both  in  England  and 
here. 

I  have  read  all  tlie  cases  cited  to  us  upon  the  argument 
and  a  very  large  number  of  others  to  ascertain,  if  possible, 
whether  the  tan  bark  here  in  question  was  to  be  treated  as 
being  in  "  a  deliverable  state  "  under  the  circumstances.  It 
Jay  in  piles  in  the  woods  at  a  distance  of  14  miles  from  the 
railway  siding  at  which  it  was  to  be  delivered,  and  the  price 
agreed  on  was  to  cover  plaintiffs'  trouble  and  expense  of 
carrying  the  bark  to  the  siding  and  placing  it  on  board  the 
cars  there.  The  bark  at  the  time  of  the  contract  was,  how- 
ever, undoubtedly  ready  for  immediate  delivery,  so  far  aa  its 
state  and  condition  were  concerned;  it  had  been  already 
measured,  classified,  and  accepted  by  defendants'  agent; 
nothing  remained  to  be  done  by  plaintiffs  to  entitle  them- 
selves to  the  price,  but  the  hauling  and  shipping.  Under 
these  circumstances,  I  have  been  able  to  find  no  case  in  which 
the  mere  fact  that  the  goods  were  to  remain  in  the  custody  of 
the  vendor,  and  were  by  him  and  at  his  expense  to  he  trans- 
ported for  even  a  considerable  distance  and  there  delivered, 
has  been  regarded  as  something  indicating  an  intention  that 
the  property  should  not  pass.  *  ♦  ♦  [Logan  v.  Leme- 
surier,  6  Moo.  P.  C.  116,  and  Gilmour  v.  Supple,  11  Moo.  P. 
C.  551,  referred  to.]  The?e  cases  seem  to  shew  that  the  obli- 
gation on  the  part  of  the  seller  under  the  contract  to  trans- 
port the  good?  to  a  distance,  and  there  to  deliver  them,  is  not 
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"  an  act  remaining  to  be  done  by  him  before  the  goods  are 
delivered,^  within  the  meaning  of  the  authorities,  siS&cietttto 
prevent  the  presumption  that  the  intention  of  the  parties  was 
that  the  property  should  pass  by  the  contract.  The  property 
having  then  parsed  by  the  contract  to  defendants,  the  goods 
were  at  their  risk,  and  the  destruction  by  fire  before  actual 
3hipment  by  plaintiffs  on  the  cars  does  not  ahsoWe  defendants 
from  liability  to  pay  for  them. 

The  appeal  niu^t,.  therefore,  in  my  opinion,  be  dismissed 
with  costs. 


April  25th,  1904. 

DIVISIONAL    COl'RT. 

HARRIS  V.  GRAND  TRUNK  R.  W.  CO. 

master  and  Servant — Injury  to  Servant  of  Railway  Com- 
pany — Member  of  Benefit  Society — Ba/r  to  Claim  ageinst 
Railway  Company — Rules  of  Society, 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
ante  211,  dismissing  the  action  without  costs. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  defendants, 

J.  M.  Godfrey  and  J.  F.  Faulds,  London,  for  plaintiff. 

The  Court  (Boyd,  C,  Merkdith,  J.,  Idington,  J.), 
upon  consent  of  counsel,  made  an  order  dismissing  the  appeal 
without  costs. 


Caetwriqht,  Master.  April  26th,  1904. 

chambers. 

REX  EX  REL.  SEYMOUR  v.  PLANT. 

Municipal  Elecfwn^ — Disqualification  of  Councillors — Con- 
duct  in  Previous  Year's  Cmtncil — Vehewtures — Sinking 
Fund — Municipal  Act — Construction. 

Motion  by  relator  to  set  aside  election  of  reeve  and  coun- 
cillors of  township  of  Maidstone,  imder  the  Municipal  Act, 
3  Edw.  VII.  ch.  19,  sec.  418,  sub-sees.  2  and  3.  The  sub- 
stantial question  was  whether  the  words  "  sinking  fund  '^  in 
sub-sec.  2  were  equivalent  to  the  words  "  sinKng  fund  or  in- 
stalments of  principal  '^  in  sec.  417.  The  debentiires  in  ques- 
tion were  payable  some  of  them  each  year,  so  that  there  was 
no  sinking  fund  in  the  usual  sense,  and  no  separate  account 
was  kept  of  the  rates  levied  for  their  redemption. 
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G.  H.  Watson,  K.C.,  and  Grayson  Smith,  for  relator,  con^ 
tended  that  the  taxes  collected  for  the  principal  of  the  deben- 
tnres  maturing  in  each  year  might  properly  be  termed  a 
**  sinking  fund/' 

J.  H.  Kodd,  Windsor,  for  respondents. 

The  Masteh  held  that  the  statute  should  not  be  inter- 
preted as  contended  for  by  relator,  though  the  matter  was  not 
free  from  doubt,  as  that  interpretation  would  involve  not 
,  only  the  unseating  of  the  respondents  but  the  penalty  of  two 
years^  disqualification. 

[Reference  to  Regina  ex  rel.  Cavanagh  v.  Smith,  26  0.  E. 
632;  Holmes  v.  Town  of  Goderich,  1  0.  W.  R.  367,  814; 
Muakote  Election  Case,  H.  E.  C.  458  at  484.J 

Motion  dismissed  without  costs. 


MacMahon,  J.  April  26th,  1904. 

CHAMBERS. 

MENDELS  V.  GIBSON. 

Pleading — Defence  of  Payment  into  Co'urt  m  Sati^action  of 
Claim — Appropriation  of  Mon^y  Paid  in  as  Security, 

Appeal  by  defendant  from  order  of  local  Judge  at  Perth 
striking  out  paragraph  16  of  the  statement  of  defence. 

The  action  was  on  a  covenant  contained  in  a  chattel  mort- 
gage made  by  defendant  to  plaintiff  for  $700  and  interest 
thereon,  amounting  to  $883.76. 

Defendant  duly  appeared  to  the  writ  of  summons.  An 
application  was  made  to  the  local  Judge  for  an  order  for 
speedy  judgment,  which  was  granted. 

On  an  appeal  from  that  order,  Britton^  J.,  ordered  (2 
O.  W.  R.  857)  that  on  payment  into  Court  to  the  credit  of 
the  cause,  as  security  in  part  to  plaintijff,  of  $160,  within  one 
month  from  16th  October,  1903,  the  appeal  should  be  allowed 
and  defendant  be  allowed  to  defend  the  action  generally, 
costs  of  the  motion  being  made  costs  in  the  cause  to  de- 
fendant. 

Defendant  paid  the  $150  into  Court,  in  pursuance  of  that 
order.  He  delivered  his  statement  of  defence  on  8th  April, 
1904.  Paragraph  16  was  as  follows:  "While  denying  all 
liability  whatever  to  plaintiff,  defendant  hereby  tenders  the 
said  sum  of  $150  already  paid  into  Court  to  plaintiff  in  full 
satisfaction  of  the  entire  cause  of  action.*^ 

T.  D.  Delamere,  K.C.,  for  defendant. . 

Grayson  Smith,  for  plaintiff. 
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MacMahon^  J.^ — The  order  made  by  Britton,  J,,  was  an 
indulgence  granted  to  defendant,  and  the  payment  of  the 
$150  into  Court  as  a  security  in  part  for  plaintiflPs  claim  was 
a  condition  of  the  indulgence  so  granted. 

Defendant  cannot  make  use  of  the  money  he  so  paid  in 
under  the  order  as  to  plead  it  as  being  paid  in  satisfaction  of 
plaintiflE's  claim.  That  was  not  the  object  of  the  Judge's 
order,  but  it  was  merely  to  remain  in  Court  as  security  in 
part  for  plaintiff's  claim.  See  the  judgment  in  2  O.  W.  E. 
at  p.  858. 

Defendant  evidently  pleaded  that  plea  under  the  English 
Order  XXII.,  Rule  11.     *     *     * 

We  have  no  Rule  corresponding  to  Order  XXII.,  Rule  11, 
of  the  English  Rules ;  and,  as  the  money  was  paid  into  Court 
under  the  order  merely  as  security  in  part  for  the  plaintiff's 
<»laim,  the  defendant  could  not  properly  plead  it  as  he  has  in 
the  16th  paragraph  of  his  defence. 

I  think  the  local  Judge's  order  was  right,  and  the  appeal 
must  be  dismissed  with  costs  to  plaintiff  in  any  event. 


April  26th,  1904. 
divisional  court. 

McDonald  v.  McDonald. 

Deed — Action  to  Set  aside  Conveyance  of  Land — Contest  as 
to  Exeauiioii  by  Person  since  Deceased — Conflicting  Evi- 
dence— Action  Dismissed  without  Prejudice  to  a  New 
Action, 

Appeal  by  plaintiffs,  the  executors  and  devisee  under  the 
will  of  George  McDonald,  deceased,  from  judgment  of 
Brtton,  J.,  2  0.  W.  R.  708,  dismissing  without  costs  an 
action  brought  to  set  aside  and  remove  from  the  registry  a 
flc(d  dated  18th  July,  1902,  purporting  to  be  executed  by 
George  McDonald,  in  consideration  of  natural  love  and  affec- 
tion and  $1,  conveying  a  certain  farm  to  his  son  Donald 
McDonald,  the  defendant.  Plaintiffs  also  moved  for  a  new 
trial  on  the  ground  of  the  discovery  of  fresh  evidence. 

W.  B.  Northrup,  K.C.,  for  plaintiffs. 

B.  G.  Porter,  Belleville,  for  defendant. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.),  dis- 
missed the  appeal  without  costs,  but  directed  that  the  judg- 
ment below  should  be  varied  by  providing  that  the  dismissal 
of  the  action  should  be  without  prejudice  to  plaintiffs  bring- 
in  ir  another  action. 
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Apeil  26th,  1904. 

DIVISIONAL  COURT. 

COLLINS  V.  LONDON  STREET  E.  W.  CO. 

Street  Railways — Injury  to  Passenger  —  Negligence — Find- 
ings of  Jury — Nonsuit— New  Trial, 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by 
Bbitton-,  J.,  after  the  trial  and  certain  findings  made  by  the 
jnry:  ante  212. 

J.  M.  Godfrey  and  J.  F.  Faulds,  London,  for  plaintiff. 

I.  P.  Hellmuth,  K.C.,  and  J.  0.  Dromgole,  London,  for 
defendants. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.),  set 
aside  the  nonsuit  and  ordered  a  new  trial  in  order  that  a  jury 
might  find  whether  there  was  negligence.  Costs  of  the 
former  trial  and  of  this  motion  to  be  disposed  of  by  the 
Judge  at  the  new  trial. 

OsLER,  J.A.  April  26th,  1904. 

chambers. 

TAYLOR  V.  TOWNSHIP  OP  COLLTXGWOOD. 

Appeal — Court  of  Appeal  —  Injunction  Order  —  Surspension 
pending  Appeal. 

Motion  by  defendants  to  suspend  injunction  pending 
appeal. 

A.  R.  Clute,  for  defendants. 
R.  McKay,  for  plaintiff. 

OsLER,  J.A. — Plaintiff's  contention  being  that  the  injunc- 
tion absolutely  restrains  defendants  from  allowing  any  waters 
to  pass  ffom  their  highway  over  plaintiff's  land,  even  through 
the  stream  into  which  such  waters  have  been  accustomed  to 
flow  for  some  years,  the  operation  of  the  injunction  must  be 
suspended  until  the  appeal  can  be  disposed  of.  If  it  were 
merely  a  question  of  regulating  the  discharge  of  the  waters 
into  the  stream  so  that  they  should  not  overflow  phiiutiff'fi 
land  to  his  damage,  defendants  might  be  left  to  make  such 
temporary  provision  for  this  as  they  might  be  advised,  hut,  as 
it  is  insisted  that  the  effect  of  the  judgment  is  to  compel 
them  to  carry  or  divert  the  whole  of  these  waters  in  some 
other  direction,  it  would  be  unreasonable  to  compel  them  to 
incur  the  expense  of  doing  this  while  the  judgment  is  in 
appeal.  This  course  will  leave  the  rights  of  the  parties  as 
they  stood  at  the  commencement  of  the  action  unaffected, 
and  if,  by  neglect  of  defendants,  waters  are  allowed  to  oxor- 
flow  plaintiffs  lands  to  his  damage,  there  is  nothing  to 
prevent  him  from  bringing  another  action  therefor. 

Order  made  as  asked.    Costs  in  the  cause. 
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Apbil  27th,  1904. 

DIVISIONAL   COURT. 

HUXT  V.  TEUSTS  AND  GUAEANTEE  CO. 

Security  for  Costs — Increase  in  Amount — Contest  as  to  Next 
of  Kin — Administratiofi  Order, 

Appeal  by  plaint iffs  from  order  (ante  432)  of  Maclen- 
XAX,  J. A.,  sitting  in  Chambers  for  a  Judge  of  the  High 
Court,  in  io  far  as  he  refused  to  set  aside  altogether  an  order 
made  by  one  of  the  local  Judges  at  Hamilton  for  increased 
security  for  costs.  The  local  Judge  fixed  the  amount  of  in- 
creased security  at  $900,  and  Maclennan,  J.A.,  reduced  it 
to  $450.  The  action  concerned  the  estate  of  George  W.'Todd, 
who  died  intestate  and  without  issue  at  Hamilton,  leaving 
^5*7 /K><  deposited  in  different  banks.  Plaintiffs,  who  lived  in 
Homersville,  Xe^-  York,  asked  for  administration  of  the 
estate  and  a  declaration  that  they  were  three  of  the  next  of 
kin  of  the  intestat?.  The  defendant  company  were  adminis- 
trators of  the  estate,  and  the  other  defendants  were  four  other 
})erj^ons,  also  resident  abroad,  who  alleged  that  they  were  the 
neph'ew  and  nieces  of  the  intestate  and  hiB  sole  next  of  kin  and 
entitled  to  the  whole  of  his  estate.  The  issue  was  as  to  legiti- 
macy. Plaintiffs  paid  $200  into  Court  as  security  for  costs, 
and  now  said  that  they  were  not  able  to  give  further  security. 

A.  M.  Lewis,  Hamilton,  for  plaintiffs. 

D'Arcy  Tate,  Hamilton,  for  defendants. 

The  Court  (Boyd,  C,  Meredith,  J.,  Idington,  J.) 
held  that  it  was  not  a  case  for  increased  security  for  coets, 
but  a  ca«e  in  which  an  administration  judgment  should  be 
pronounced  at  once,  and  the  costs  reserved  to  be  disposed  of 
after  report. 

Orders  below  vacated.  Judgment  granted  for  adminis^ 
t ration.  Eeference  to  blaster  at  Hamilton.  The  defendant 
<K)m])any  to  have  the  carriage  of  the  proceedings.  The  $200 
to  remain  in  Court.  Further  directions  and  all  coats  reserved. 
Master  to  report  specially  as  to  costs. 


Apkil  27tii,  1904. 
diviskdwal  court. 
(irnXF.Y  FOrXDRY  CO.  V.  EMMETT. 

Libel — Newspaper —  Want  of  Notice  of  Action  —  Summnry 
Dismissal — Pleading, 

Appeal  by  plaintiffs  from  order  of  MacMahon,  J.,  ante, 
r>St?.  dismir^sing  the  action  against  defendante  the  Toiler 
Pul^lisliing  Co.  with  costs,  upon  the  ground  that  the  action  as 
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against  those  defendaats  was  really  ior  Hbel,  and  that  no 
notice  ot'  action  was  given  under  see.  6  (2)  of  the  Libel 
and  Slander  Act,  fi.  S.  O.  ch.  68. 

B.  E.  A.  DnVernet,  for  plaintiffs,  contended  that  the 
action  wa«  not  for  libel,  and  if  it  were,  that  the  absence  of 
notice  was  not  fatal,  an  injunction  being  asked  for,  and  that 
the  want  of  a  notice  was  not  a  ground  for  summary  dismissal 
of  the  action. 

W.  T.  J.  Lee,  for  defendants  the  Toiler  Publishing  Co., 
contra. 

The  Coubsc  -(Boyd^  C,  Meredith,  J.,  Idingtok,  J.) 
held  that  the  order  was  improvident  in  striking  out  the  whole 
claim  against  the  company ;  the  libel  part  alone  might  have 
been  struck  out;  but  it  was  better  to  leav«  the  whole  claim 
to  be  dealt  with  at  the  trial,  with  leave  to  plaintiffs  to  amend 
(if  they  so  desired)  and  with  leave  to  defendant  company  to 
plead  and  set  up  the  want  of  notice.  The  litigation  t»ould  not 
bo  stopped  by  cutting  off  part  of  it. 

Appeal  allowed.  Costs  here  and  below  to  be  costs  in  the 
cause. 


1'alconbbidge,  C.J.  April  ^8th,  1904. 

QUIDER  V.  HEDttES. 

Vendor  end  Purchaser^^Agreevient  for  Sale  and  Pv/rdhase  of 
Land — Sale  hy  Vendor  to  Another — Application  of  Pur- 
chase  Money  —  Payment  of  Mortgage  —  Subrogation  to 
UighU  of  Mortgagee, 

Action  by  Barton  Quider,  -a  carpenter  living  in  the  town 
of  Dunnville,  against  Amelia  C.  Hedges,  wife  of  George  W. 
Hedges,  of  Sellark,  county  of  Haldimand,  and  Sarah  Quider, 
wife  of  plaintiff,  to  compel  a  conveyance  to  plaintiff  of  an 
undivided  half  interest  in  part  of  lot  24  in  the  Ist  concession 
of  the  township  of  Walpole,  pursuant  to  an  alleged  agreement 
by  defendant  Sarah  Quider,  dated  21st  June,  1890,  to  convey 
such  an  rnterest  at  the  expiration  of  four  years  from  the  dato. 
of  the  agrwment;  and  for  partition.  The  defendant  Sarah 
Quider  conveyed  in  1899  to  one  Holmes,  who  in  1901  convey- 
ed to  defendairt  Hedges. 

G.  L}Tich-Staunton,  K.C.,  and  T^".  T).  Swayze,  Dunnvill?, 
for  plaintiff. 

A.  K.  Goodman,  Cayuga,  for  defendant  Hedges. 

Falconbridge,  C.J.,  held  that  the  money  of  the  pur- 
chaser, defendant  Hedges,  was  applied  in  discharge  of  the 
mortgages  existing  on  the  property  prior  to  the  agreement  of 
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21st  June,  1890,  which  was  declared  to  be  subject  to  the  pay- 
ment thereof.  At  the  time  of  the  purchase  by  defendant 
Hedges  the  land  was  not  worth  more  than  the  amount  due 
en  the  mortgage.  Defendant  Hedges  was  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  whose  mortgage  debt 
had  Inen  so  paid.j  He  was  not  a  i)arty,  but,  if  he  was  willing, 
an  order  might  go  directing  the  cancellation  of  the  discharge 
of  his  mortgage  and  authorizing  the  assignment  to  defendant 
of  his  mortgage. 

Action  dismissed  with  costs. 


Apbil  28th,  1904. 

DIVISIONAL  COURT. 

KINGSTON  V.  SALVATION  AHMY. 

Parties — Unincorporated  ReligioiLs  Socieitf — Salvation  Army 
— Action  aga/mst,  for  Tort — Estoppel  by  Judgment  in 
Same  Action,    i 

Appeal  by  plaintiff  from  judgment  of  Falconbridge. 
C.J.,  2  0.  W.  R.  859,  6  O.  L.  B.  406,  dismissing  the  action, 
which  was  brought  to  recover  damages  for  injuries  sustained 
by  plaintiff  through  the  running  away  of  a  horse  frightened 
by  the  noise  occasioned  by  persons  conducting  religious  ser- 
vices as  members  of  the  Salvation  Army  (defendants)  in  a 
street  in  the  city  of  Hamilton.  The  noise  was  made  by  the 
beating  of  a  drum ;  a  horse  in  the  street  ran  away ;  and  plain- 
tiff was  knocked  down  and  injured.  The  trial  Judge  held 
that  the  Salvation  Army  could  not  be  sued  as  such  for  a 
tort,  not  being  a  corporation  or  a  legal  entity  of  any  kind. 

D'Arcy  Tate,  Hamilton,  for  plaintiff,  contended  that  the 
evidence  shewed  that  the  Army  could  own  property  and  act 
by  agents,  and  therefore  came  within  the  Taff  Vale  Case, 
]1901L  A.  C.  426;  that  William  Booth  (General  of  the 
Army)  was,  as  shewn  by  the  evidence,  in  fact  the  Army,  and 
the  Army  was  Booth ;  that  a  business  was  in  fact  carried  on 
by  Booth  in  the  name  of  the  Army;  that  plaintiff  should 
not  be  obliged  to  serve  Booth  in  England,  where  he  lived,  but 
could  reach  him  and  the  money  collected  by  the  Army  in 
Hamilton,  where  plaintiff  was  injured,  by  suing  the  Army 
and  serving  its  officers  (Booth's  agents)  in  Hamilton;  and  at 
all  events  that  the  trial  Judge  and  the  Court  were  bound  by 
the  judgment  of  Britton,  J.,  2  0.  W.  E.  406,  5  0.  L.  R.  585 
(from  which  defendants  had  not  appealed),  upon  an  interlocu- 
tory application,  holding  that  the  Army  could  be  sued  as  an 
entity. 

A.  Hoskin,  K.C.,  and  G.  Lynch-Staunton,  K.C.,  for  de- 
fendants, were  not  called  upon. 
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Thb  Court  (Boyd,  C,  Mehedith,  J.,  Idington,  J.),  dis- 
nuBsed  the  appeal  with  costs,  giving  leave  to  plaintiff,  if  he 
chose,  to  amend  upon  payment  of  costs  within  a  month,  by 
adding  William  Booth  as  a  defendant,  and  by  asking  relief 
against  him  jointly  with  the  Army  or  alternatively,  and 
directing  that  if  she  did  not  amend,  the  dismissal  of  this 
action  should  be  without  prejudice  to  a  new  action,  but  upon* 
payment  of  the  costs  of  this  action. 

The  Court  held  that  the  Army  could  not  be 
sued  as  an  individual  or  a  partnership  or  a  corpo- 
ration or  a  plural  unit;  that  judgment  could  not 
be  given  against  Booth  upon  the  theory  that  the  Army  was 
Booth  and  Booth  the  Army,  without  notice  to  Booth;  and 
that  the  trial  Judge  was  not  bound  by  the  decision  of 
Brtttok,  J. 


April  29th,  1904. 
divisional  court. 

STEACY  V.  STAYNKR. 

Promissory  Note — Accommodation  Indorsers  —  Payment  of 
Note  hy  One — Right  to  Recover  against  the  Others—Co- 
sureties— Contribution — Order  of  Indorsements  —  Payee 
Indorsing  after  the  Other. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.  (ante 
244),  in  an  action  to  recover  $920  and  notarial  fees  and 
interest  paid  by  plaintiff  to  retire  a  promissory  note  made  by 
one  T.  A.  Stayner  (now  deceased),  a  brother  of  defendant, 
to  plaintiffs  order,  and  indorsed  first  by  defendant  and  then 
by  plaintiff.  Plaintiff  and  defendant  were  accommodation 
indorsers.  Teetzel,  J.,  held  that  the  rights  and  liabilities 
of  plaintiff  and  defendant  as  accommodation  indorsers  were 
governed  by  Macdonald  v.  Whitfield,  8  App.  Cas.  733,  and 
fiiat  plaintiff  was  entitled  to  recover  from  defendant,  as  a 
co-surety  for  the  maker,  only  one-half  the  amount  paid. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Idington,  J. 

E.  G.  Porter,  Belleville,  for  plaintiff. 
W.  E.  Eaney,  for  defendant. 

Boyd,  C. — Plaintiff  did  not  become  the  holder  in  due 
course  of  the  note  sued  on,  but  was  a  party  to  it  for  the  pur- 
pose of  lending  his  name  to  the  maker,  and  so  far  as  both 
parties  were  concerned,  the  note  was  an  accommodation  one 
within  the  meaning  of  63  Vict.  ch.  33,  sec.  28.  The  reiar 
tions  of  the  parties  to  each  other  was  that  of  sureties,  and 
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the  nile  of  equitable  construction  as  between  them  applies. 
The  ease  is  not  to  be  dealt  with  under  the  law.  merchant^  but 
upon  the  proved  and  admitted  circumstanees  under  which 
the  note  was  signed  by  both  indorsers.  No  doubt  each  was 
misled  as  to  the  other  by  the  makers,  but  that  leaves  them 
still  inter  se  as  sureties  for  the  one  debt.  Given  an  accom- 
modation note,  the  law  implies  equal  contribution  as  between 
the  accommodation  parties:  Macdonald  v.  Whitfield,  8  App. 
Cas.  733 ;  Vallee  v.Talbot,.  Q.  B.  1  S.  C.  223. 

Meredith,  J.,  held  that  upon  the  conflict  of  testimony, 
and  upon  the  whole  evidence,  no  more  could  be  foimd  as  a 
fact  than  that  each  of  the  parties  indorsed  solely  for  the  ac- 
commodation of  the  maker;  that  each  was,  or  meant  to  be, 
merely  a  surety  for  him.  The  order  of  signing  could  not 
be  found,  in  the  circumstances,  to  have  had  reference  to  any 
order  of  liability.  The  parties  then  being,  according  to  the 
evidence,  co-sureties,  the  ordinary  rule  as  to  contribution 
applied,  and  defendant  was  at  most  answerable  for  one-half 
of  the  sum  in  question;  he  had  not  appealed  against  the 
judgment  against  him  to  that  extent. 

Idington,  J.,  agreed  in  affirming  the  judgment,  but  not 
on  the  ground  that  Macdonald  v.  Whitfield  governed  the 
case.  That  case  rested  upon  inferences  of  fact  shewing  a 
common  understanding  amongst  those  held  to  be  co-sureties. 
There  was  no  such  understanding  here.  PlaintiflE  was  payee 
of  the  note,  and  signed  his  name  as  indorser  under  that  of 
defendant,  who  had  signed  on  the  back  of  a  blank  form  of 
note.  This  did  not  necessarily  entitle  plaintiff  to  succeed: 
Robertson  v.  Huckback,  15  C.  P.  298;  and  upon  the  evidence 
plaintiff  could  not  claim  to  be  a  subsequent  indorser. 

Appeal  dismissed  with  costs. 


Britton,  J.  April  30th,  1904. 

TRIAL. 

LOGAN  V.  LOGAN. 

Way — Closing  up  Boa<i — By-law  of  Township  Council — Con- 
veyance of  Land  to  Private  Person — Action  against — In- 
convenience to  Plaintiff s— Inconvenience  to  Pubiic — Parties 
— A  ttomey-  Oeneral, 

Action  for  an  injunction  to  restrain  defendant  from  con- 
tinuing to  keep  a  certain  road  closed,  and  for  damages  for 
closing  it. 

J.  P.  Mabee,  K.C.,  for  plaintiffs. 

M.  Wilson,  K.C.,  for  defendant.  .  . 
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Britton,  J. — The  plaintiffs  W.  A.  and  Ellen  Logan  are 
owners  of  part  of  lot  8  in  the  13th  eoneesaion  of  the  gore  of 
Camden.  Plaintiff  Buller  was  once  the  owner  of  part  of  the 
same  lot,  but  sold  out  four  years  ago,  and  is  not  now  inter- 
ested except  as  one  of  the  public.  It  is  alleged  that  for  a 
great  many  years  there  was  an  established  road  or  highway 
leading  from  the  river  Thames  to  the  river  Sydenham,  and 
connecting  the  public  highways  along  the  banks  of  these 
rivers.  This  highway  was  called  "the  Johnston  road.'*  .  .  . 
All  that  part  of  this  road  south  of  the  5th  side-road  has  been 
closed  up,  and  that  part  of  it  north  of  the  river  road  has  been 
enclosed  with  and  is  used  as  part  of  plaintiff's  land. 

The  council  of  the  township  and  gore  of  Camden  as- 
sumed the  right  to  close  this  "  old  Jolmston  road,"  and  on 
4th  November,  1901,  in  pursuance  of  sec.  632  of  E.  S.  0.  ch. 
223,  passed  by-law  No.  225  for  that  purpose.  This  by-law 
enacted  that  the  expenses  incurred  in  connection  with  the 
passing  of  it  should  be  borne  by  James  Logan,  the  present 
defendant,  who  was  and  is  the  owner  of  adjoining  lands,  and 
the  by-law  further  provided  that  the  land  of  this  old  Johnston 
road  should  be  conveyed  to  defendant. 

A  conveyance  was  made  on  26th  May,  1903,  by  the  muni- 
cipal corporation  to  defendant  of  this  old  road,  in  pursuance 
of  that  by-law,  defendant  paying  all  expenses.  Defendant, 
having  got  his  deed,  proceeded  to  put  a  fence  across  the 
northerly  end  of  this  old  Johnston  road  at  its  junction  with 
the  river  road.  .  .  .  Defendant  justifies  it  under  the 
by-law  and  his  conveyance. 

Plaintiffs  contend  that  this  by-law  No.  225  is  illegal. 

Defendant's  answer  is:  (1)  that  the  by-law  is  legal  and 
in  every  respect  valid;  but  (2)  if  not  valid,  defendant  is 
protected  under  sec.  468  of  the  Municipal  Act,  as  the  action 
should  be  against  the  corporation,  and  the  by-law  should 
have  been  quashed;  and  (3)  that  plaintiffs  have  no  right  of 
action  apart  from  the  pulDlic;  mere  inconvenience  caused  by 
having  to  go  to  a  particular  place  by  a  longer  way  is  not 
suflBcient  to  entitle  plaintiffs  to  recover  without  the  Attorney- 
General  intervening  on  behalf  of  the  public. 

Plaintiff  Ellen  Logan  asserted  that  she*  was  interested  in 
a  piece  of  ground  abutting  on  this  '^  old  Johnston  road,"  set 
apart  and  dedicated  to  the  public  by  the  then  owner  in  1884 
for  a^ cemetery.     .     .     . 

Fpon  the  facts  I  find  that  the  ^^  old  Johnston  road "' 
was  a  public  highway,  a  well  established  road,  recog- 
nized on  an  old  map  produced  at  the  trial.     .     .     .     Although 
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it  was  a  public  highway,  recognized  as  such,  there  is  no  evi- 
dence of  its  being  an  "  original  road  allowance,"  i.e.,  a  road 
laid  out  in  the  original  survey  of  the  township.  It  wjis  not 
shewn  to  be  an  original  road  allowance  within  the  meaning 
of  the  Municipal  Act. 

The  township  had  power,  under  sec.  637,  to  pass  the  by- 
law closing  this  up,  and  power  under  sec.  640,  sub-sec.  11, 
to  sell  to  the  owner  of  adjoining  land  the  road  when  legally 
stopped  up.  The  council,  in  passing  by-law  226,  apparently 
complied  with  the  conditions  precedent  required  by  sec.  632. 

As  this  .  .  .  road  was  not  an  original  road  allow- 
ance, the  confirmation  by  by-law  of  the  county  council,  as 
provided  by  sec.  660  (2),  was  not  required. 

There  was  no  motion  to  quash.  If  I  am  wrong  on  the 
other  points,  and  the  case  goes  further,  it  will  be  open  to 
defendant  to  renew  his  objection  and  contend  that  under 
sec.  468  plaintiffs^  right  is  only  against  the  municipality, 
and  not  against  defendant,  and  that  plaintiffs  cannot  main- 
tain this  action,  by-law  No.  225  not  having  been  quashed  or 
repealed.     I  do  not  decide  upon  that  objection. 

I  am  of  opinion  that  plaintiffs  must  fail  in  the  objection 
that  they  have  not  proved  that  they  have  suffered  any  dam- 
age peculiar  to  them,  or  any  of  them,  beyond  or  apart  from 
that  suffered  by  the  rest  of  the  public  who  use  that  road.  .  .  . 

The  plaintiffs  Logan,  husband  and  wife,  think  their  land 
much  less  valuable  by  reason  of  the  stopping  up  of  this  road, 
hut  only  because  of  the  personal  inconvenience  of  being 
obliged  to  go  two  miles  at  most  farther  if  they  wished  to  go 
to  Thamesville  by  another  particular  road.  ...  At 
most  it  is  a  matter  of  little  inconvenience. 

As  to  the  cemetery,  so  called  ...  no  one  has  been 
buried  there  except  the  daughter  of  Joseph  Wright,  sister  of 
plaintiff  Ellen  Logan.  There  was  the  manifest  intention, 
certainly  in  1868,  probably  in  1854,  by  Joseph  Wright  of 
setting  half  an  acre  apart  for  a  burial  ground,  but  it  has  never 
been  in  fact  used  as  such  by  the  public.  I  cannot  consider 
that  Mrs.  Logan  or  her  husband  has  any  rights  as  to  that 
burial  ground  which  entitle  them  by  reason  thereof  to  main- 
tain this  action.     .     .     . 

[Reference  to  Baird  v.  Wilson,  22  C.  P.  491 ;  Jarvis  v. 
Great  Western  R.  W.  Co.,  8  C.  P.  115;  Magee  v.  London  and 
Port  Stanley  R.  W.  Co.,  6  Gr.  170;  Winterbottom  v.  Lord 
Derby,  L.  R.  2  Ex.  316.] 

Action  dismissed  with  costs. 
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HAKRIS  V.  GRAND  TRUNK  R.  W.  CO. 

Correction. 

There  is  a  mistake  in  the  report,  ante  550.  The  appeal 
was  by  the  plaintiff,  not  by  the  defendants. 

Anolix,  J.  April  6th,  1904.  x 

TRIAL. 

MILLOY  V.  WELLINGTON. 

Criminal  Conversation — Wife  Living  apart  from  Husband — 
Foreign  Divorce  —  Invalidity  —  Total  Abandonment — In- 
valid Ile-marriage  of  Wife — Public  Affront — Damages, 

Action  for  criminal  conversation,  tried  with  a  jury. 

W.  R.  Smyth,  for  plaintiff. 

C.  H.  Ritchie,  K.C.,  E.  B.  Ryckman,  and  C.  W.  Kerr,  for 
defendant. 

Anglin,  J.,  charged  the  jury  as  follows : — This  case  is  one 
of  great  importance  to  the  parties  involved,  and  perhaps  of 
equally  great  importance  to  society  at  large.  It  raises  issues 
nnd  involves  questions  which  reach  far  beyond  the  immediate 
interests  of  the  parties  who  are  present  as  litigants  in  this 
Court ;  it  raises  questions  which  affect  the  general  interests  of 
society,  and  which  are  of  such  a  character  that  I  deem  it  my 
duty  in  discu?«ing  this  case  with  you,  and  in  laying  before 
you,  as  best  I  can,  the  principles  of  law  which  I  think  should 
guide  you  in  reaching  a  determination  upon  it.  to  go  a 
little  more  fully  into  the  general  law  affecting  these  matters 
than  1  should  otherwise  have  felt  obliged  to  do. 

Tou  and  T,  and  the  parties  in  this  action,  are  to  be  congrat- 
ulated upon  this  fact,  that  this  case,  of  a  particularly  delicate 
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character,  has  been  so  judiciously  handled  by  the  learned 
counsel  engaged  in  it  that  little  of  a  grossly  objectionable 
character  has  come  out  in  evidence ;  we  have  not  been  called 
upon  to'  listen  to  offensive  details,  such  as  too  often  are 
brought  before  juries  in  trials  of  this  kind,  and  for  that  we 
owe  a  debt  of  gratitude  to  the  learned  counsel. 

Another  thing  which  1  should  say  to  you  before  going 
mto  the  particulars  of  the  case  is  this,  that  we.  are  fortunate 
in  Canada  in  not  having  frequently  to  deal  with  cases  of  this 
character;  they  are;  at  least  in  modem  times,  comparatively 
rare  events  in  the  history  of  our  Courts.  It  may  be  that  this 
indicates  an  improvement  in  the  moral  tone  of  the  com- 
mimit}';  it  is  to  be  hoped  that  it  does;  whether  that  be  so  or 
not,  it  is  a  matter  for  congratulation  that  we  are  so  seldom 
called  upon  in  our  Courts  to  deal  with  cases  of  this  kind. 

Counsel  told  you  in  the  course  of  their  addresses  that  this 
kind  of  action  has  been  abolished  in  England.  It  was  abolish- 
ed somewhere  about  the  year  1859,  but,  while  abolished  in 
form,  you  are  not  to  understand  that  in  England  a  husband 
wronged,  as  the  plaintiff  here  complains  he  has  been  wronged, 
is  debarred  from  recovering  damages  from  the  seducer  of  his 
wife.  It  is  simply  the  forum  that  has  been  changed,  the  forum 
removed  from  the  ordinary  common  law  Court  to  the 
Divorce  Court.  The  Divorce  Court  now  deals  with  matters  of 
this  kind  in  England,  as  an  incident  to  the  relief  which  is 
granted  in  an  action  for  the  dissolution  of  marriage.  We 
have  no  Divorce  Court  in  this  country,  constituted  as  such ; 
our  Parliament  is  the  tribunal  to  which  parties,  seeking  dis- 
.s<jlution  of  marriage  must  resort.  That  was  formerly  the 
case  in  England  also.  There  being  no  Divorce  Court,  jurisdic- 
tion is  still  exercised  by  the  ordinary  Courts  of  this  Province 
to  deal  with  claims  made  by  an  injured  husband  for  the  re- 
covery of  damages  from  the  man  who,  he  asserts,  has  done  him 
the  wrong.  That  is  the  nature  of  the  action  which  you  are 
called  upon  to  deal  with  here. 

In  all  actions  of  this  kind,  and  in  many  actions  in  which 
damages  are  sought  to  be  recovered  for  a  wrong  done  by  one 
person  to  another,  the  ordinary  mode  of  trial  is  by  Judge  and 
jur}-.  The  functions  of  both  Judge  and  jury  are  well  de- 
fined; the  jury,  subject  to  the  direction  and  advice  of  the* 
Judge  upon  the  evidence,  are  the  sole  judges  of  the  credibilitv 
of  the  witnesses,  and  of  the  facts.  The  jury  are  bound,  how- 
ever, to  take  their  direction  as  to  the  law  applicable  to  the  case 
from  the  Judge.  The  duty  is  cast  upon  the  Judge  of  stating 
to  the  jwTy  the  principles  of  law  which  they  should  applv  to 
the  particular  case.  He  has  to  do  that  to  the  best  of'  his 
ability;  he  has  to  give  the  jury  the  benefit  of  such  learning 
in  the  law  as  he  may  possess.    If  by  any  chance  he  goes  wrong. 
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it  is  not  for  the  jury,  either  upon  the  suggestion  of  counsel,  or 
upon  any  preconceived  ideas  of  their  own,  to  attempt  to  correct 
that  error;  it  is  for  an  appellate  Court — if  the  parties  feel 
they  are  aggrieved  by  anything  the  trial  Judge  may  sa,y — 
upon  a  proper  application  to  correct  any  error  he  may  have 
made.  The  jury  when  they  enter  the  jury  box  are  bound  to 
submit  themselves  in  the  matter  of  law  to  the  direction  of  the 
J  udge ;  they  have  no  responsibility  as  to  that.  The  reason  I 
make  this  remark  at  this  stage  of  my  address  to  vou  is  be- 
cause counsel  have  seen  fit  in  the  course  oi  their  addresses  to 
make  statements  to  you  as  to  what  the  law  is  applicable  to 
this  case.  While  I  neither  quarrel  with  nor  criticize  what 
they  did,  with  some  of  the  propositions  which  they  have  ad- 
vanced 1  shall  have  to  deal.  1  shall  have  to  direct  you  accord- 
ing to  my  view  of  what  the  law  is,  as  I  find  it,  and,  as  I  say, 
if  by  any  chance  1  am  mistaken  in  anything  I  say  to  you, 
you  need  not  trouble  yourselves  about  that ;  you  must  take  the 
law  as  1  lay  it  down  to  you,  and  the  appellate  Court  can  cor- 
rect the  error,  if  I  make  one. 

The  plaintiff  comes  here  claiming  that  he  has  suffered  at 
the  hands  of  the  defendant  an  actionable  wrong.  He  under-* 
takes  to  establish  to  your  satisfaction  two  things:  first,  that 
he  has  sustained  an  actionable  wrong,  and,  second,  that 
he  has  sustained  that  wrong  at  the  hands  of  the  defendant 
Wellington.  No  wrong  that  one  man  can  do  to  another,  n6 
wrong  that  one  man  can  inflict  upon  another,  can  be  greater 
thaa  that  of  which  the  plaintiff  complains  in  this  action.  If 
his  coBiplaiAt  is  well  founded ;  if  he  has  been  deprived  of  the 
society  and  enjoyment  to  be  derived  from  the  companionship 
of  a  loving  and  faithful  wife,  then  he  has  been  deeply  injured, 
and  the  nian  who  is  responsible  for  that  injury  cannot  by  any 
money  damages  compensate  the  plaintiff  for  the  loss  he  has 
sustained.  Nothing  can  bo  of  greater  advantage  to  a  man, 
nothing  can  be  a  greater  source  of  comfort  or  pleasure  to 
him,  than  the  society  and  companionship  of  a  loving,  faithful 
wife ;  and  because  of  that  fact  the  injury  that  is  done  by  de- 
priving a  man  wrongfully  of  that  pleasure  is  one  of  the 
cruellest  and  deepest  wrongs  that  can  be  inflicted  upon  any 
man  in  this  world.  But  while  that  is  the  case,  you  must  not, 
because  of  the  masrnitude  of  the  wronsr,  because  of  its  ^ross 
character,  jump  to  the  conclusion  that  therefore  the  defendant 
is  to  be  punished.  You  are  not  hero  to  punish  the  defendant 
at  all ;  you  are  here,  as  counsel  for  the  defendant  very  well  put 
it,  to  compensate  the  plaintiff  for  th?  injury  sustained  by  him, 
if  that  injury  has  been  actually  sustained,  and  he  has  to 
establish  to  your  satisfaction  that  it  has  been  sustained,  and 
sustained  at  the  hands  of  the  defendant;  he  must  bring  for- 
.ward  evidence  that  establishes  that  to  your  satisfaction. 
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In  this  action  there  are  two  distinct  charges,  as  the  action 
has  been  framed.  The  first  branch  of  the  case  as  laid  by  the 
plaintiff  is  that  which  is  ordinarily  known  among  lawyers  as 
criminal  conversation,  ancf  means  nothing  less  than  a  charge 
that  the  defendant  had  seduced  the  plaintiff's  wife'  and  has 
had  illicit  intercourse  with  her.  The  second  part  of  the  case 
is  that  which  is  known  as  alienation  of  the  wife^s  affection.  It 
may  or  may  not  be  an  ingredient  in  that  branch  of  the  case 
that  adultery  has  been  committed.  Without  adultery,  with- 
out any  wrongful  intercourse,  without  any  seduction,  the  de- 
fendant may  be  liable  in  this  second  branch  of  the  case,  pro- 
vided the  jury  find  that  he  has  really,  by  his  inducement,  by 
his  enticement,  by  his  procurement,  deprived  the  plaintiff  of 
the  society  and  companionship  of  his  wife.  The  case  is  pre- 
sented for  your  consideration  in  both  ways,  and  in  passing  I 
shall  have  to  deal  with  both  branches.  I  propose  to  deal 
first  with  the  criminal  conversation  branch,  and  afterwards 
with  the  other  branch  of  the  case. 

Before  doing  so,  howevc  r,  1  wish  to  make  one  or  tw^o  obser- 
vations to  you  of  a  general  character.  In  the  first  place,  it 
is  said  that  there  has  been  great  delay  on  the  part  of  the 
plaintiff  in  ])ringing  this  action ;  that  although  his  wife  left 
him  in  18S9  he  has  not  taken  any  steps  in  the  w^ay  of  bring- 
ing the  matter  into  Court  until  1900,  and  has  not  brought  this 
action  to  trial  until  the  present  year,  1904.  It  is  my  duty 
to  tell  you  that  that  delay  is  not  an  absolute  bar  to  the  plain- 
tiff's action;  it  is  a  matter  w^hich  you  can  properly  take  into 
consideration  when  endeavouring  to  estimate  how  deeply  he 
feels  the  WTong,  how  serious  and  grave  his  injury  is ;  you  can 
take  it  into  consideration  in  estimating  what  damages  should 
be  allowed  him,  if  you  find  he  is  entitled  to  damages  at  all; 
but  I  tell  you,  as  a  matter  of  law,  that  the  mere  delay  of  the 
plaintiff  in  bringing  this  action  does  not  amount  to  an  abso- 
lute bar  to  his  right  to  sustain  the  action;  he  is  entitled  to 
maintain  an  action  in  respect  of  all  matters  accruing  within 
six  years  prior  to  the  commencement  of  the  action. 

Counsel  saw  fit — both  of  them,  I  think — in  their  addresses 
to  travel  somewhat  outside  of  the  actual  evidence  given  in  the 
witness  box.  Mr.  Smyth,  representing  the  plaintiff,  com- 
plained that  ;Mr.  Ritchie  set  him  a  bad  example  in  that 
respect.  If  Mr.  Ritchie  did  set  him  a  bad  example,  Mr. 
Smyth,  apparently,  was  nothing  loath  to  follow  it,  because 
both  counsel  stated  to  you  facts  that  were  not  supported  by 
evidence.  For  instance,  statements  were  made  on  both  sides 
as  to  the  reception  of  the  lady  in  the  case — Mrs.  Milloy,  or 
Mrs.  Wellington,  whichever  she  should  be  called — by  her 
husband's  friends.  I  merely  give  that  as  an  instance.  There 
is  no  evidence  upon  that,  and  it  has  no  bearing  upon  the  case ; 
you  must  simply  disregard  statements  of  that  kind  made  by 
counsel  outside  of  the  evidence  i  your  sworn  duty  is  to  try  the 
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case  upon  the  evidence,  and  to  find  the  facts  according  to  the 
evidence,  disregarding  ever}i:hing  else. 

Then,  a  good  deal  of  time  during  the  trial  was  devoted  to 
bringing  out  evidence  as  to  the  financial  condition  of  the 
plaintiff  during  the  early  years  of  his  married  life.  Some 
evidence  was  given  that  he  w^as  from  time  to  time  in  debt; 
that  the  bailiffs  were  in  the  house;  that  he  had  financial 
trouble,  and  borrowed  money,  and  so  forth.  That  a  man  is  a 
poor  man,  that  he  is  not  always  able  to  pay  his  debts  as  they 
fall  due,  is  not  any  ground  for  desertion  by  his  wife.  The 
wife  takes  the  husband  for  better  for  worse,  for  richer  or 
poorer,  according  to  the  words  of  the  ritual.  That  her  hus- 
band without  fault  of  his  own,  or  through  his  own  extra- 
vagance^ or  dissipation,  is  from  time  to  time  financially  em- 
barrassed, and.  is  unable,  perhaps,  to  provide  her  with  all  the 
luxuries  she  may  think  she  ought  to  have,  docs  not  afford  any 
cxcus:.e  for  her  leaving  her  husband.  You  may,  therefore,  very 
largely  disregard  that  evidence  regarding  the  husband's  fin- 
ancial condition,  because,  although  there  was  some  evidence 
that  he  was  a  dissipated  man  early  in  life,  I  hardly  think 
you  will  find  that  that  evidence  went  far  enough  to  satisfy 
you  that  his  financial  embarrassment  from  time  tc  time  dur- 
ing his  early  married  life — if  you  find  there  was  such  financial 
embarrassment — was  wholly  attributable  to  his  owti  fault. 
Unless  you  can  find  that  as  a  fact,  that  his  financial  embar- 
raj^nsment  was  due  to  his -own  extravagance  or  dissipation,  you 
may  put  aside,  as  matter  not  to  be  considered,  evidence  as  to 
what  Capt.  Milloy's  financial  position  was  durins:  his  early 
married  life.  Of  course,  if  through  his  own  fault  he  was 
unable  to  provide  his  wife  with  that  which  was  necessary  and 
proper  for  her  station  in  life,  that  is  a  matter  you  may  well 
take  into  consideration  in  considering  how  far  the  wife  was 
justified  in  leaving  him.  But  the  wife  herself  tells  us  sho  had 
sufficient;  that  her  home  w^as  comfortable;  that  she  was 
properly  provided  for,  and,  in  view  of  that,  I  think  you  may 
entirely  disregard  all  that  part  of  the  evidence. 

But  while  the  husband's  financial  condition  is  not  very  mn- 
terial  for  your  consideration,  the  husband's  treatment  of  his 
wife,  apart  from  mere  money  matters,  is  most  material  and 
important.  You  have  a  right  to  consider  that,  in  order  to 
determine  what  the  relations  between  this  couple  were;  in 
order  to  determine  how  far  their  home  was  a  happy  and  con- 
tented home;  in  order  to  determine  how  far  the  wife  was  a 
satisfied  and  contented  wife,  whose  companionship  w^ould  be 
a  source  of  comfort  and  satisfaction  to  her  husband ;  because, 
if  the  wife  was  dissatisfied,  if  the  home  was  not  happy,  if  she 
was  ill  treated  and  her  life  made  miserable  and  a  burden  to 
her,  is  not  the  loss  which  the  husband  sustained  by  her  leaving 
him  very  much  less  than  would  be  the  case  were  a  happy  home 
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broken  up,  and  a  happy,  contented  wife  taken  away  ?  It  is  in 
that  aspect  of  the  case  that  the  treatment  by  the  husband 
prior  to  the  departure  of  the  wife  is  material  in  considering 
the  question  of  damages,  when  you  come  to  that  matter,  if  you 
ever  do  reach  it.  It  is  also  material  in  considering  how  far 
the  wife  was  justified  in  leaving  when  she  did,  though  mere 
ill  treatment  has  to  go  to  a  considerable  extent  before  it  justi- 
iies  a  wife  in  leaving  her  husband. 

Xow,  what  were  the  relations  between  this  pair  ?  The  hus- 
band tells  you  that  there  y^as  nothing  out  of  the  way,  that 
they  were  happy  and  contented.  The  wife,  on  the  other  hand, 
says  that  they  were  not,  that  there  were  spats,  to  use  the 
language  of  counsel  and  the  witnesses,  between  the  husband 
anil  the  wife,  of  frequent  occurrence;  that  the  husband  was 
dissipated,  and,  when  intoxicated,  was  violent  and  ill  treated 
her,  although  when  sober — ^which  one  would  infer  from  her 
evidence  was  comparatively  seldom — he  was  a  reasonable 
man.  There  is  a  letter  put  in  evidence  which  perhaps  throws 
more  light  upon  the  circumstances  between  these  two  conflict- 
ing statements  than  an}i;hing  else  we  have  in  evidence,  a  letter 
wliich  was  written  three  days  after  the  wife  left  her  home  on 
Pieomber  28th.  Reading  between  the  lines  of  that  letter,  I 
think  you  will  readily  see  that  the  relations  existing  between 
those  peopJe  were,  to  put  it  mildly,  somewhat  strained.  She 
writi^s  in  this  way: — *' My  Dear  ^ Will: — In  reference  to 
Fathi  r's  telegraph  about  Mrs.  AlcT^r.  Dingle's  death,  she  died 
very  suddenly,  from  the  effects  of  medicine  taken  in  mistake 
by  her — it  was  carbolic  acid,  and  before  a  doctor  could  get 
to  her  she*  died.  Uncle  Alex,  is  almost  distracted;  Father  and 
Aunty  wereaip  there.  Father  is  not  looking  nearly  so  well 
as  when  1  was  here  last,  and  I  was  very  glad  I  came,  he  was 
so  glad  and  pleased  to  see  me,  and  they  said  he  had  not  been 
so  cheerful  for  weeks,  so  you  see  you  are  for  once  mistaken, 
my  Father  docs  care  for  me.  I  am  not  writing  about  myself, 
for  of  course  you  do  not"  (evidently  the  word  "care"  or 
"want''  has  been  omitted)  "to  hear,  and  now  that  I  have 
n  liovod  you  of  the  principal  cause  of  discord  in  your  house  I 
pn^'^ume  you  are  happy.  I  certainly,  though  far  from  happy, 
am  at  peace,  and  not  alone  morning,  noon  and  night.  To-day 
it  IS  pouring  rain.  My  New  Year's  wishes  will  not  be  accept- 
nhU\  I  sup])ose,  but  still  I  sav  a  Happy  New  Year  to  you,  and 
hope  you  are  well.    Y'our  Wife,  Toot." 

That  letter  bears  internal  evidence  that  the  relations  be- 
tween these  people  were  not  of  the  happiest,  that  the  wife 
thought  she  was  not  loved  by  the  husband  as  a  wife  should  be, 
that  she  thought  her  society  was  not  agreeable  to  him,  and 
that  her  prood  wishes  even  would  not  be  acceptable.  She 
writes  in  that  strain.  Therefore  you  have  something  in  this 
letter  which  lends  corroboration  to  the  wife's  statement  that 
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the  relations  existing,  between  them  were  not  of  the  happiest ; 
something  which  goes  to  show  that  the  husband  when  his 
wife  left  the  home  permanently,  was  not,  after  all,  losing  one 
who  was  a  happy  and  contented  wife,  a  woman  in  whose 
society  he  could  take  very  great  enjoyment.  That,  however, 
is  a  matter  which  affects  the  question  of  damages  more  than 
anything  else,  and  I  merely  deal  with  it  now,  in  passing,  be- 
cause it  comes  in  conveniently  at  this  stage  of  the  case. 

Xow,  I  have  said  to  you  that  there  were  two  main  branches 
of  this  case;  the  one  involving  the  question  of  adultery,  and 
the  other  the  alienation  of  affection.  We  find  that  these 
people,  living,  as  I  say,  with  somewhat  strained  relations,  con- 
tinued to  do  so  down  to  the  28th  of  December,  1889,  living  as 
man  and  wife.  Shortly  prior  to  that  the  wife  had  paid  a  visit 
to  Buffalo.  The  husband  says  she  deceived  him  about  that, 
representing  that  she  was  going  to  stay  with  a  Mrs.  Campbell, 
and  to  remain  only  one  day  and  one  night,  whereas,  as  he 
afterwards  ascertained,  shfe  did  not  stay  at  Mrs.  CampbelFs, 
and  she  remained  over  two  nights.  The  wife,  on  the  other 
hand,  says  no ;  that  she  had  her  husband^s  permission  io  go ; 
that  she  did  not  say  with  whom  she  was  going  to  stay;  that 
her  husband  knew  she  was  going  for  the  purpose  of  attending 
the  opera;  and  that  she  only  remained  there  one  night,  re- 
turning to  her  home  the  next  day.  Tliere  is  absolutely  no 
evidence  regarding  that  incident  outside  of  the  statements  of 
these  two  people,  and  you  have  to  choose  between  them.  But 
even  if  the  husband's  story  is  true,  if  the  wife  did  say  she  was 
^oing  to  stay  at  Mrs.  Campbeirs,  and  went  to  Buffalo  never 
intending  to  stay  with  Mrs.  Campbell,  or,  having  for  some 
reason  changed  her  mind,  stayed  elsewhere,  do  you  gentlemen 
think  that  that  was  in  itself  a  sufficient  justification  for  the 
course  the  husband  took  shortly,  afterwards,  without  having 
seen  Mrs.  Campbell,  and  without  having  had  any  explanation 
from  his  wife,  of  proceeding  to  advertise  her  in  three  daily 
newspapers  in  the  city  of  Toronto  as  having  left  his  bed  and 
board  ?  He  had  at  that  time  received  no  intimation  from  her, 
according  to  his  own  statement,  that  she  intended  to  absent 
herself  permanently.  He  took  that  course  of  advertising  her 
as  having  left  his  bed  and  board,  and,  according  to  the  wife^s 
testimony,  not  content  with  advertising  her,  he  sent  a  marked 
copy  of  a  paper  containing  the  advertisement  to  her  father. 
The  husband  denies  having  done  that,  so  there,  again,  you 
have  to  choose  between  the  testimony  of  these  two  people  as  to 
that.  It  is  for  your  consideration  whether  the  circumstances 
up  to  that  time  justified  that  step  on  the  part  of  the  husband. 
Then,  immediately  following  that,  or  probably  prior  to  the 
advertisement  in  point  of  time,  you  have  the  circumstance 
narrated  by  the  wife,  that  on  going  to  Toronto  she  was  exam- 
ined by  a  physician  within  a  week  after  her  arrival,  and  found 
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herself  aillictcd  Willi  a  vory  objectionable,  loathsome  disease, 
a  disease,  one  may  infer  from  the  evidence,  although  it  is  not 
so  stated,  of  such  a  character  as  would  be  communicated  by  a 
diseased  man  having  connection  with  her.  The  only  man  who 
had  had  connection  with  her,  so  far  as  the  evidence  shews,  was 
her  own  husband.  According  to  that  evidence,  if  she  had 
that  disease,  she  must  have  contracted  it  from  him,  and  that 
is  put  forward  as  affording  a  ground  for  the  inference  that 
her  husband  had  himself  been  guilty  of  improper  and  im- 
moral conduct  wdth  other  women.  Do  you  find  that  fact  to 
be  true  ?  The  husband  denies  it ;  he  says  no,  there  was  noth- 
ing of  the  kind.  There,  again,  is  an  i&sue  between  these  two 
people.  The  story  of  the  w^ife  in  regard  to  tliat  is  to  some 
extent  corroborated  by  the  testimony  of  her  mother.  If  you 
tind  it  to  be  the  fact  that  the  wife  was  so  diseased,  if  you  find 
it  to  be  the  fact  that  she  contracted  that  disease  from  her 
Imsband,  and  that  establishes  to  your  satisfaction  tliat  he  was 
unfaithful  to  his  marriage  vow,  then  that  assuredly  afforded 
tlie  wife  justification  for  separating  herself  from  her  husband 
and  living  apart  from  him,  if  she  saw  fit  to  do  so.  The  com- 
ment made  upon  that  by  learned  coimsel  for  the  plaintiff,  I 
think  not  unfairly,  is  that  the  wife,  having  had  two  oppor- 
timities  of  advancing  fhat  matter  before  a  Court  of  law,  did 
net  do  so;  that  she  never  made  that  statement  in  public,  or  in 
such  a  way  that  it  would  reach  the  plaintiff^s  ears,  until  she 
made  it  in  the  witness  box  here.  It  is  true  the  wife  says  her 
father  wrote  a  letter  to  the  plaintiff,  but  the  plaintiff  denies 
having  recdved  any  letter  in  regard  to  the  matter,  and  his 
counsel  draws  your  attention  to  the  fact  that  when  applying 
for  a  divorce  in  the  Ignited  States  she  did  not  put  this  for- 
ward as  a  ground,  although,  if  true,  it  would  have  been  the 
strongest  ground  she  could  have  urged  for  the  divorce  she 
was  seeking.  The  wife,  in  reply,  says  she  did  not  put  it  for- 
ward as  a  ground,  for  the  jiivorce;  that  she  laid  it  before  her 
solicitor  in  the  United  States,  but  that,  it  being  a  delicate 
matter,  he  advised  her  that  it  was  not  necessary,  that  the  other 
ground  w-ould  suffice — that  is  her  explanation.  It  is,  na- 
turally, a  delicate  subject  for  a  woman  to  approach,  but  does 
that  satisfy  you  that  that  was  her  real  reason  for  not  putting 
it  forward  at  that  time?  Are  you  satisfied  that  she  did  then 
state  it  to  her  solicitor?  Then,  again,  when  giving  instruc- 
tions to  the  solicitor  who  prepared  the  defence  in  this  case, 
that  fact  is  not  stated,  although  the  inference  to  be  drawn 
from  that  fact,  that  is  that  the  husband  had  been  guilty  of 
adultery,  is  set  forth  in  the  pleadings.  That,  also,  as  a  com- 
ment made  by  learned  counsel  for  the  plaintiff,  is  a  matter 
for  your  consideration  when  dealing  with  that  branch  of  the 
ease.  The  issue  is  before  you,  did  the  husband  commit  adul- 
ter}' or  did  he  not,  before  the  departure  of  the  wife?    If  you 
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are  satisfied  from  the  evidence  that  he  committed  adultery, 
that,  1  tell  you,  as  a  matter  of  law,  was  a  sufficient  justifica- 
tion for  the  wife  separating  herself  from  him  at  the  time  she 
did. 

Then,  the  wife  came  to  Toronto  in  December,  and  since 
that  date  she  never  returned.  So  far  as  the  defendant  Wel- 
lington is  concerned,  down  to  this  point  of  the  case,  he  has 
absolutely  no  connection  whatever  with  her.  Even  if  the 
husband  did  suffer  a  wrong  by  the  wife  leaving  him,  even  if 
her  departure  was  something  that  cannot  be  justified,  what 
has  the-  defendant  Wellington  to  do  with  it,  upon  the  evidence 
here  ?  1  her?  is  not  a  tittle  of  evidence  that  W^ellington  had 
anything  to  do  with  the  pJaintiff  or  his  wife,  good  or  bad,  up 
to  that  time,  or,  indeed,  until  the  year  189G.  You  cannot  be 
asked  to  guess  or  conjecture  that  Wellington  had  something 
to  do  with  her  departure,  you  must  have  evidence  upon  w^hich 
to  found  anything  of  that  kind,  and  there  is  no  evidence  be- 
fore you  tliat  she  even  knew  Wellington,  or  that  Wellington 
knew  her,  prior  to  the  year  1896.  So  that,  whatever  the  cir- 
cumstances were  surrounding  her  departure,  whether  her  de- 
parture was  rightful  or  wrongful,  Wellington  cannot  be  held 
accountable  for  it.  This  plaintiff  suffered  in  that  respect  no 
injury  at  the  hands  of  Wellington,  and  that  matter  is  only  of 
imjmrtance  in  this  respect,  that  the  events  which  led  up  to  the 
separation,  and  the  circumstances  under  which  the  separation 
took  place,  are  material  to  enable  you  to  determine  whether 
there  was  an  irrevocable  separation  at  that  time,  whether  the 
wife  had  then  and  there  made  up  her  mind  in  such  a  way 
that  it  would  always  remain  unaltered  that  she  would  live 
separate  from  her  husband,  that  no  inducement  or  persua- 
sion or  change  of  circumstances  would  have  brought  her  back ; 
that  is  the  materiality  of  it,  and  its  only  importance  so  far  as 
we  areconcrned  in  this  trial.  As  to  the  effect  of  siich  a  deter- 
minatien,  I  shall  have  to  speak  to  you  later  in  dealing  with 
the  case. 

As  I  have  already  said,  down  to  1896  there  is  no  evidence 
of  any  acquaintance  even  between  Wellington  and  Mrs.  Milloy, 
or  Miss  Douglas — whichever  you  choose  to  ball  her  at  that 
time.  From  1896  to  1899  there  is  evidence  from  the  parties 
themselves,  Mr.  Wellington  and  the  lady,  Mrs.  Milloy  or 
Miss  Douglas,  that  Wellington  was  acquainted  with  her ;  that 
he  did  from  time  to  time  visit  her;  that  he  was  a  friend  of  the 
family;  that  he  met  her  at  different  places  where  she  happen- 
ed to  be  staying  from  time  to  time;  that  he  accompanied  her 
on  one  occavsion  to  Buffalo;  that  he  met  her  once  at  a  water- 
ing place  in  Xew  Jersey;  that  he  met  her  at  Dr.  Cotton's, 
where  he  was  in  the  habit  of  visiting;  that  he  met  her  at  a 
boarding  house  in  Jarvis  street  kept  by  Mrs.  ^lunro;  and  also 
that  he  met  her  fn^quently  in  the  home  of  her  mother.     At 
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all  events,  there  were  frequent  meetings  between*  them  at 
different  places,  but  all  those  who  have  given  evidence  about 
those  meetings  agree  in  this,  that  they  were  simply  the 
ordinary  friendly  meetings  which  take  place  among  neigh- 
bours, the  parties  living  within  a  few  doors  of  each  other, 
meotmgs  such  as  take  place  between  friends  in  a  social  way. 
Take  the  visits  to  Dr.  Cotton's,  for  instance,  Wellington  going 
there  to  spend  the  evening  and  play  a  game  of  cards  and  meet- 
ing the  lady  there,  it  is  said  they  were  not  in  any  way  the 
visits  of  a  man  paying  attention  to  a  lady  with  the  intention 
of  becoming  a  suitor  for  her  hand,  or  such  visits  as  would  be 
calculated  to  result  in  inspiring  an  affection  on  her  part  for 
him,  culminating  in  matrimony.  You  are  asked  by  learned 
counsel  for  the  plaintiff  to  say  that  these  visits  were  of  a  dif- 
ferent character;  you  are  asked  to  say  that  they  were  the 
visits  of  a  suitor ;  that  they  were  visits  in  the  course  of  which 
perhaps  something  improper  may  have  taken  place  between 
these  parties.  Have  you  any  evidence  upon  which  you  could 
base  such  a  finding  ?  And  in  that  connection  I  must  tell  you 
that  although  some  evidence  was  allowed  to  be  given  by  the 
plaintiff  as  to  certain  rumours  ho  had  heard  from  different 
sources — evidence  which  never  could  have  been  given  had  the 
door  not  been  opened,  as  I  thought,  by  certain  questions  put 
to  him  by  counsel  for  the  defendant — although  that  evidence 
was  given  and  is  before  you,  I  tell  you,  as  a  matter  of  law, 
that  that  evidence  establishes  absolutely  nothing,  it  is  the 
merest'  hearsay.  Because  a  man  comes  to  you  and  says  he 
heard  rumours  of  this,  and  rumours  of  that,  even  if  he  gives 
vou  the  names  of  his  informants,  you  cannot  upon  that 
base  a  finding  that  those  rumours  are  true,  or  that  there  was 
any  foundation  whatever  for  them;  you  must  have  a  great 
deal  more  before  you  can  find  as  a  fact  that  up  to  September, 
1899,  there  was  anything  improper  between  Mrs.  Milloy  and 
Mr.  Wellington.  The  plaintiff  puts  forward  the  name  of 
one  person  only,  a  gentleman  named  Segsworth,  a  barrister 
in  the  city,  as  his  informant  that  the  lady  was  living  at 
or  in  the  habit  of  visiting  a  house  in  Avenue  road.  You 
heard  the  comment  of  learned  counsel  for  the  defendant,  that 
the  very  fact  that  !Mr.  Segsworth  is  not  brought  here  to  tell 
his  story  himself  is  the  strongest  evidence  of  its  unreliability, 
of  its  pa«*itive  untruth.  The  plaintiff  might  have  had  Mr. 
Segsworth  here,  that  gentleman  is  in  the  city,  and  a  subpoena 
would  have  brought  him,  but  the  plainJtiff  made  no  effort  to 
have  him  here.  He  gives  you  the  name  of  no  other  inform- 
ant. I  say  to  you,  gentlemen,  that  it  would  be  absolutely  un- 
safe u])oti  that  evidence  to  base  any  finding  whatever  that 
there  were  improper  relations  existing  between  Mr.  Welling- 
ton and  Mrs.  Milloy  prior  to  September,  1899.  Can  you 
from  the  fact  of  the  visits  spoken  of,  culminating  ultimately 
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in  marriage;  from  the  fact  of  these  people  seeing  one  another 
at  different  places ;  from  the  fact  of  Wellington  visiting  her, 
apparently,  wherever  she  went;  following  her  to  Buffalo  and 
to  New  Jersey  and  seeing  her  there;  can  you,  I  say,  from 
those  circumstances  infer  that  there  was  at  that  time  existing 
between  them  any  relation  which  was  not  proper,  considering 
their  respective  situations?  Did  their  relations  go  beyond 
mere  ordinary  friendship?  If  they  did,  did  they  go  the 
length  of  his  paying  attention  to  her  as  a  suitor?  Now,  in 
that  connection,  a  learned  Judge  in  appeal  has  made  some 
remarks,  which,  it  seems  to  me,  are  very  much  in  point.  He 
says : — 

"A  wife  may  permit  an  admirer  to  pay  her  attention,  to 
frequent  her  society,  to  visit  her  home,  to  spend  his  money  on 
her,  and  by  such  means  alienate  her  affections  from  her  hus- 
band, resulting  even  in  her  refusing  to  live  with  him,  and, 
so  far  as  she  can  bring  it  about,  in  the  breaking  up  of  his 
home,  and  yet,  there  being  no  adultery,  there  being  no  pro- 
curing or  enticing  or  harbouring  or  secreting  of  the  wife,  no 
action  lay  at  the  suit  of  the  husband  against  the  man/^  Per 
Osier,  J.A.,  in  Lellis  v.  Lambert,  24  A.  R.  at  p.  664.  . 

Now,  did  the  attentions  paid  by  Wellington  to  Mrs. 
Milloy,  if  during  that  time  he  did  pay  her  any  attention, 
amount  to  more  than  what  I  have  read  ?  If  they  did,  if  they 
amounted  to  wrongful  and  immoral  acts,  then,  notwithstand- 
ing the  separation,  they  were  a  wrong  to  the  plaintiff;  but 
if  they  were  confined  to  these  ordinary  attentions,  or  even 
such  attentions  as  are  described  in  what  I  have  read  to  you, 
they  do  not  form  a  basis  for  complaint  by  the  plaintiff,  and 
do  not  constitute  a  ground  of  action  on  his  behalf. 

That  is  all  we  have  down  to  1899 ;  no  direct  evidence  of 
adultery,  no  evidence  of  facts  directly  pointing  to  adultery 
as  a  necessary  consequence,  only  frequent  visits  at  different 
places.  Do  these  justify  the  inference,  do  they  lead  to  the 
conclusion  that  there  were  improper  relations  between  these 
parties  at  that  time?  If  they  do  not,  you  cannot  on  that 
coimt  find  for  the  plaintiff;  if  they  do,  you  may  so  find,  if 
you  see  fit,  but  that,  also,  must  be  subject  to  what  I  shall  have 
to  say  to  you  later  as  to  the  effect  of  the  separation  then  sub- 
sisting between  the  parties.  After  September,  1899,  how- 
ever, it  is  admitted  that  the  relations  of  husband  and  wife 
subsisted  between  Wellington  and  Mrs.  Milloy.  You  will 
remember  that  it  came  out  in  the  evidence  that  in  Septem- 
ber. 1899,  they  went  through  the  form  of  marriage  in  the 
city  of  Rochester,  and  from  that  time  until  the  pre^?ent  have 
continued  to  live  together  as  husband  and  wife.  Unless 
these  parties  were  validly  married  in  Rochester,  unless  they 
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were  in  a  position  at  that  time  to  contract  a  valid  marriage, 
the  intercourse  which  has  taken  place  between  them  since 
as  husband  and  wife  is  an  unlawful  intercourse,  an  adulter- 
ous intercourse,  and  they  are  living  together,  not  as  lawful 
husband  and  wife,  but  simply  in  a  state  of  concubinage. 
There  you  have  admitted,  so  far  as  the  fact  of  intercourse 
goes,  that  which  has  to  be  proved  in  order  to  make  out  the 
charge  of  adultery,  provided  the  parties  were  not  at  that 
time  lawful  husband  and  wife.  The  duty  devolves  upon  me 
from  the  evidence  to  so  direct  you  as  to  their  relationship  at 
that  time,  and  from  that  time  to  the  present. 

In  justification  of  these  acts  of  intercourse  from  the  year 
1899  down  to  the  present  time,  there  are  put  before  you  two 
American  divorces,  and  this  form  of  marriage  gone  through 
in  Rochester.  The  first  divorce  was  the  one  obtained  by 
Mrs.  Milloy  from  her  husband,  which  was  obtained  in  Chicago 
about  the  year  1892.  Was  that  a  valid  divorce,  was  that  a 
dissolution  of  the  marriage  tie  between  Mrs.  Milloy  and  her 
husband,  a  marriage  validly  contracted,  as  has  been  proved, 
in  this  city  in  the  year  1875?  Learned  counsel  for  the  de- 
fence very  strongly  urged  upon  you  that  that  divorce  was 
valid,  and  he  further  urged  that  it  did  not  lie  in  the  mouth  of 
the  pJaintilf  to  challenge  its  validity  here,  because  upon  this 
record  he  has  simply  denied  the  fact  of  the  divorce,  and  has 
not  pleaded  its  invalidity.  I  take  the  view  that  it  was  not 
necessary  to  plead  its  invalidity  expressly,  because  the  onus 
was  upon  the  defendant  alleging  a  divorce  to  bring  here  a 
valid  and  sufficient  divorce — to  satisfy  you  that  it  is  valid 
and  sufficient.  More  than  tiiat,  this  divorce  is  attacked  not 
merely  on  the  ground  of  its  illegality,  but  on  a  ground  which 
goes  to  the  root  of  the  whole  matter,  and  which,  if  well  taken, 
not  only  makes  the  divorce  an  illegal  divorce,  but,  so  far  as 
this  Court  and  this  country  are  concerned,  a  mere  piece  of 
wast(3  paper.  If,  however,  any  amendment  to  the  pleadings 
were  necessary  to  enable  the  plaintiff  to  raise  that  issue  for- 
mally and  present  it  before  you,  I  would  certainly  allow 
such  amendment  to  be  made,  so  far  as  to  enable  the  plaintiff 
to  raise  the  question  of  domicile  as  a  ground  of  attack  upon 
that  divorce.  If  learned  counsel  for  the  plaintiff  desires 
that  amendment  he  may  have  it. 

Then  the  question  is  fairly  before  you  for  consideration, 
subject  to  my  direction  as  to  the  validity  of  that  divorce. 
As  I  said  at  the  outset,  you  are  to  take  the  law  applicable  to 
this  case  as  I  lay  it  down  to  you,  whether  I  am  absolutely 
right  or  absolutely  wrong.  Learned  counsel  for  the  defenr 
dant  has  seen  fit  to  state  to  you  that,  as  a  matter  of  law, 
that  divorce  was  probably  good.     I  am  bound  to  state  to  you. 
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on  the  contrary,  that  as  a  matter  of  law  that  divorce  is  abso- 
lutely worthless  upon  the  evidence  adduced  here.  These 
parties,  acQording  to  their  own  evidence,  were  domiciled  in 
the  city  of  Toronto,  in  the  Province  of  Ontario,  at  the  time 
of  their  marriage.  The  husband,  Milloy,  never  changed  that 
domicile;  he  has  always  been  a  Canadian.  The  wife  went  for 
a  time  to  Chicago,  she  says  in  order  to  remain  there  and 
make  herself  independent,  and  while  so  residing  in  Chicago 
she  obtained  this  divorce  under  a  provision  of  the  American 
law  of  the  State  of  Illinois,  providing  that  a  person  after  a 
certain  term  of  residence — six  months  or  a  year — may  invoke 
the  jurisdiction  of  the  Illinois  Courts,  which  will  grant  her 
or  him  a  divorce,  regardless  altogether  of  the  residence  .of 
the  other  party,  regardless  altogether  of  whether  the  person 
seeking  the  divorce  is  the  husband  or  the  wife.  Learned 
counsel  for  the  defendant  also  told  you  that  the  law  of  this 
country  as  to  the  validity  of  such  a  divorce,  as  to  the  juris- 
diction of  a  foreign  tribunal  to  grant  it.  was  until  recently 
a  matter  of  grave  doubt.  I  have  to  tell  you  that  in  my  view 
the  learned  counseFs  statement  of  the  law  was  inaccurate. 
There  never  has  been  any  serious  doubt,  either  in  England 
or  Canada,  of  the  proposition  that  the  jurisdiction  to  grant  a 
dissolution  of  a  marriage,  the  jurisdiction  to  grant  a  divorce, 
rests  solely  and  entirely  with  the  tribunals  of  the  country 
in  which  the  parties  are  domiciled,  and  that,  for  the  purpose 
of  that  domicile,  it  is  the  domicile  of  the  husband  which  is 
the  domicije  of  the  matrimonial  pair,  both  the  husband  and 
the  wife.  In  this-  case  the  domicile  of  the  husband  through- 
out was  in  Canada,  in  Ontario ;  never  did  he  live  as  a  domi- 
ciled citizen  in  the  State  of  Illinois.  TTpon  that  ground, 
therefore,  I  am  obliged  to  tell  you,  as  a  matter  of  law,  that 
that  divorce  put  forward  here  on  behalf  of  the  defendant  as  a 
justification  for  his  attitude  towards  Mrs.  Milloy,  regarding 
her  as  a  free  woman  whom  he  might  marry,  is  absolutely 
worthless — so  much  waste  paper. 

Then,  in  order  to  justify  the  marriage  between  himself 
and  the  lady,  it  was  necessar^^  for  the  defendant  to  shew  that 
he  was  himself  an  unmarried  man,  free  to  marry,  and  for 
that  purpose  he  puts  forward  a  divorce  obtained  by  his  wife 
from  him.  There  are  two  grounds  upon  which  that  divorce 
is  attacked;  one  that  the  domicile  of  the  parties  was  not  in 
the  State  of  Nebraska,  where  the  divorce  was  granted,  in 
itself  quite  suflBcient;  the  other  that  the  divorce  was  obtained 
collusively.  As  to  that,  there  is  no  evidence  before  you. 
Mr.  Wellington  refused  to  answer  certain  questions  put  to 
him  in  that  connection,  on  the  ground  that  his  answers  to 
them  would  tend  to  incriminate  him.  and  I  excluded  the 
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evidence.  He  did,  however,  give  you  evidence  of  his  domi- 
cile without  objection;  he  swore  that  he  was  throughout, 
with  the  exception  of  the  years  from  1875  to  1877,  a  permanent 
resident  of  Ontario  ;_that  he  was  so  at  the  time  of  the  divorce 
proceedings  in  question,  and  that  he  is  so  to-day.  That  being 
the  case,  for  the  same  reasons  I  gave  you  in  regard  to  the 
other  divorce,  I  am  obliged  to  tell  you  that  that  divorce  also 
is  absolutely  worthless,  a  piece  of  waste  paper,  so  far  as  this 
Canadian  Court  is  concerned — and  it  is  by  the  law  of  Can- 
ada, not  by  the  law  of  the  United  States,  that  we  have  to 
decide  this  case ;  it  is  the  law  of  Canada  I  have  to  lay  down 
to  you;  the  law  of  Canada  you  have  to  be  governed  by  in. 
bringing  in  your  verdict. 

Then  if  the  divorces  were  both  bad,  the  result  must  be 
that  the  marriage  contracted  in  Rochester  between  these  par- 
ties is  no  marriage  at  all,  or,  if  a  marriage  at  all,  a  bigamous 
marriage,  and  of  no  validity.  The  English  Courts  have  fre- 
quently considered  this  question,"  and  away  back  as  far  as 
the  year  1835,  the  Hcmse  of  Lords  distinctly  laid  down  the 
D'-oposition  that  there  enn  be  n»  aUter  domicile  for  divorce 
purposes  than  the  domicile  of  the  husband,  and  Aat  then- 
can  be  no  two  domiciles,  that  the  domicile  must  be  fee  same 
for  both  husband  and  wife,  and  that  that  one  domicile  is 
the  domicile  of  the  husband.  In  the  case  of  Warrender  v. 
Warrender,  the  law  is  stated  in  this  way : — "  No  fact  and  no 
contract,  no  matter  in  pais"  (that  is  conduct  of  the 
pairties)  "and  no  deed  executed  "  (such  as  a  deed  of  separa- 
tion) "can  rebut  the  overruling  presumption  of  the  law  that 
the  married  persons  live  together,  or,  which  is  the  samt? 
thing,  that  they  have  one  residence,  one  domicile.  In  the 
contemplation  of  the  common  law,  then,  they  live  together 
and  have  the  same  domicile."  And.  further  on,  "  We  are 
therefore,  in  every  view  that  can  be  taken  of  the  question, 
bound  to  regard  Lady  Warrender's  domicile  as  identical  with 
her  husband's."  Per  Lord  Brougham,  2  CI.  &  Fin.  at  p.  528. 
So  it  has  be?n  consistently  laid  down  throughout  in  English 
( .'Scs  that  there  was  but  one  domicile  for  a  married  pair,  that 
that  domicile  was  the  domicile  of  the  husband,  and  that  the 
C  ourts  of  that  domicile  alone  had  jurisdiction  to  cnt?rtain 
oases  of  divorce  between  the  parties. 

And  now,  in  order  that  you  may  understand  what  we  are 
talking  about,  what  is  domicile?  Domicile  is  the  permanent 
residence  of  a  man;  it  is  the  habitation  of  the  man  and  his 
family,  not  for  a  mere  temporary'  purpose,  but  with  the  pre- 
sent intention  of  permanently  remaining  there,  unless  some- 
tliing  unforeseen  should  occur  to  cause  him  to  change  his  resi- 
dence.    Have  you  any  doubt,  can  you  have  any  doubt  upon 
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the  evidence,  that  the  permanent  domicile  of  both  Milloy  and 
Wellington  has  been  in  Canada — in  Ontario?  If  that  be 
so,  and  if  the  proposition  of  law  be  sound  that  only  the  Court 
of  that  domicile  can  pronounce  a  decree  of  divorce  in  respect 
of  a  marriage  between  parties  so  domiciled,  it  follows,  as  day 
follows  night,  that  a  divorce  pronounced  by  any  other  tri- 
bunal is  absolutely  invalid.  That  is  the  law  upon  this  sub- 
ject, laid  down  frequently  in  England,  laid  down  positively 
here  by  our  own  Court  of  last  resort  away  back  in  1885,  and 
confirmed  by  a  later  decision  only  last  year,  in  a  criminal 
case  where  bigamy  was  charged  against  a  party.  Magurn  v. 
Magum,  11  A.  R.  178;  Rex  v.  Woods,  6  0.  L.  R.  41. 

But  you  may  say  to  me,  "  Why,  if  that  be  so,  have  these 
parties  been  allowed  to  escape  the  criminal  law,  why  has  not 
the  Crown  prosecuted  them  for  bigamy  ?^^  Now,  there,  gen- 
tlemen, is  the  doubt  which  the  learned  counsel  might  very  ' 
properly  have  referred  to.  You  will  notice  that  the  marriage 
between  Wellington  and  Mrs.  Milloy  did  not  take  place  in 
Canada,  but  took  place  in  the  State  of  New  York.  The 
crime,  if  a  crime  was  committed  in  contracting  that  marriage, 
was  committed  outside  of  the  jurisdiction  of  Canada,  and 
upon  our  law,  as  it  stands  to-day,  there  is  some  doubt  as  to 
whether,  under  these  circumstances,  a  conviction  for  bigamy 
could  properly  be  obtained.  In  re  The  Criminal  Code,  1892, 
Sections  275-276  Relating  to  Bigamy,  27  S.  C.  R.  461.  See 
too  19  C.  L.  T.  p.  1  (ed.).  I  shall  have  to  call  attention 
again  to  the  fact  of  that  marriage  having  taken  place  in 
Rochester,  in  connection  with  another  matter. 

I  think  I  have  now  sufficiently  laid  before  you  the  facts 
which  go  to  shew  beyond  question  that  you  must  treat  this 
matter,  so  far  as  the  legal  rights  of  the  parties  are  concerned, 
so  far  as  the  nature  of  the  acts  committed  between  -Mrs.  Mil- 
loy and  Mr.  Wellington  subsequent  to  1899  are  concerned, 
just  as  if  this  divorce  had  never  existed — as  if  there  had  been 
nothing  of  the  kind  between  the  parties.  Their  acts  were 
adulterous — they  are  adulterous  to-day;  their  marriage  is  a 
mere  concubinage,  it  is  not  a  marriage  at  all,  so  far  as  this 
Court  is  concerned ;  they  are  living  to-day  in  a  state  of  illicit 
intercourse.  I  state  these  facts  plainly,  not  that  we  have 
anything  to  do  with  the  immorality  of  their  conduct,  or  the 
relations  which  existed  between  them ;  we  are  not  here  to  try 
their  case  or  to  punish  them :  but  I  state  them  in  order  that 
you  may  fully  understand  and  realize  the  gravity  of  the 
statement  of  law  that  I  am  making,  and  the  effects  and  con- 
sequences which  follow  it. 

Then,  if  that  be  so,  you  have  adultery  clearly  established 
between  1899  and  1903.     But  does  it  follow  that  Milloy  is 
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Wellington?  Because  you  have  to  go  a  step  further  back. 
Before  Milloy  can  claim  damages  for  that,  he  has  to  satisfy 
you  of  two  things.  First,,  he  has  to  satisfy  jtou  that  he  has  a 
cause  of  action  in  respect  of  it,  which  involves  two  elements ; 
first,  what  is  known  in  law  as  the  injuria, — ^that  is,  the  in- 
vasion of  his  legal  rights;  and,  second,  the  damnum — ^that 
is,  the  loss  sustained  by  him  by  reason  of  the  invasion  of  his 
rights.  Now,  this  is  the  aspect  of  the  case  in  which  the 
separation  between  the  parties,  of  which  you  have  heard  so 
much,  comes  into  play.  These  parties  were  not  living  to- 
gether after  the  year  1889;  they  separated  in  December  of 
that  year.  They  never  came  together  again,  they  had  no 
communication  after  that  time.  The  wife  says  the  cause 
of  the  separation  was  adultery  on  the  part  of  the  husband, 
resulting  in  her  becoming  diseased,  as  she  stated  in  her  evi- 
dence. Did  that  create  an  irrevocable  determinatioi;!  on  her 
part  always  to  live  apart,  such  that  under  no  circumstances 
could  she  be  induced  to  again  cohabit  with  her  husband? 
The  husliand  himself  says.  "  1  made  no  effort  to  communicate 
with  her,  no  effort  to  follow  her,  no  effort  to  see  her,  after 
December,  1889.  I  wrote  a  letter  to  her  asking  for  an  ex- 
planation, but  I  got  no  reply,  and  I  never  followed  that  up." 
He  says,  however,  that  he  did  not  definitely  make  up  his 
mind  that  the  separation  was  to  be  permanent  and  hopeless 
until  a  later  date.  He  puts  it  in  this  way,  he  says:  "  AVhen 
she  got  her  divorce," — that  is  in  1892 — "and  was  keeping 
company  with  Wellington,  I  made  up  my  mind  to  abandon 
her."  Xow,  do  you  upon  that  evidence  find  as  a  fact  that 
the  husband  then  made  up  his  mind  definitely  and  perman- 
ently, and  for  all  time,  to  abandon  his  wife,  hopeless  of  re- 
conciliation, hopeless  of  their  ever  coming  together  again? 
If  you  do,  if  that  is  the  position,  then  as  a  matter  of  law  I 
must  tell  you,  upon  the  authority  of  our  highest  provincial 
Court,  confirming  an  English  judgment,  that  that  total  aban- 
donment, that  total  giving  up  of  the  hope  of  the  companion- 
ship and  society  of  the  wife,  is  in  itself  a  bar  to  the  plain- 
tiff's action.  Having  chosen  himself  to  forego  permanently 
that  society,  to  give  it  up  for  all  time,  he  cannot  complain 
if  somebody  else  sees  fit  to  take  up  that  which  he  has 
thrown  away;  he  cannot  complain  if  somebody  else 
sees  fit  to  take  advantage  of  the  opportunities  for  which 
he  has  no  further  use,  though  those  opportunities  are  taken 
advantage  of  in  an  improper  way.  "  I  apprehend  the  law  to 
be,"  says  a  learned  Judge  in  Bailey  v.  King,  "  that  the  plain- 
tiff will  be  entitled  to  recover  unless  he  has  in  some  degree 
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been  a  party  to  his  own  dishonour,  either  by  giving  a  gen- 
eral license  to  his  wife  to  conduct  herself  as  she  pleased  with 
men  generally,  or  by  assenting  to  the  particular  act  of  adul- 
tery with  the  defendant," — I  do  not  think  either  of  those 
elements  enters  here — ^*  or  by  having  totally  and  permanently 
given  up  all  the  advantage  to  be  derived  from  her  society/' 
Per  Osier,  J.A.,  27  A.  B.  at  p.  708.  Did  the  plaintiff  totally 
and  permanently  give  up  all  the  advantage  to  be  derived  from 
ttie  society  of  his  wife?  Is  that  the  inference  to  be  drawn 
from  his  evidence  when  he  says,  "  When  she  got  the 
divorce  and  was  keeping  company  with  Wellington  I  made 
up  my  mind  to  abandon  her?"  Because,  if  that  be  so  at 
that  time,  that  was  prior  to  anything  wrong,  so  far  as 
the  evidence  here  shews,  having  taken  place  between 
Wellington  and  his  wife.  It  was  when  she  began  to  keep 
company  with  Wellington,  as  he  put  it.  So  that,  although 
you  find  the  adultery  proved,  although  you  find  a  wrong  done 
to  the  plaintiff  here,  is  it  an  actionable  wrong?  Clearly  not, 
upon  the  statement  of  the  law  made  by  the  learned  Judge, 
and  that  for  two  reasons;  first,  because  there  has  been  no 
invasion  of  a  legal  right  which  he  is  in  a  position  to  complain 
of,  having  seen  fit  himself  to  give  up  the  right  which  he  had; 
and,  secondly,  because  even  if  there  were  an  invasion  of  a 
legal  right,  he  sustained  no  damage  in  consequence  of  it, 
having  already  foregone  that  the  loss  of  which  could  be  the 
only  damage  he  could  sustain  by  the  invasion  of  that  legal 
right.  So  that,  if  the  fact  be  that  there  was  prior  to  any 
adulterous  intercourse  between  Wellington  and  Mrs.  Milloy 
an  abandonment  by  Milloy,  total  and  final,  of  his  wife,  then 
your  verdict,  notwithstanding  the  adultery,  notwithstanding 
the  intercourse  between  1899  and  the  present  time,  should  be 
in  favour  of  the  defendant. 

It  is  also  urged  upon  the  behalf  of  the  defendant  here, 
that  there  is  evidence  of  what  amounts  to  connivance  on  the 
part  of  the  plaintiff  in  these  acts  of  adultery  between  Mrs. 
Milloy  and  Wellington.  I  hardly  think  that  that  is  estab- 
lished. It  is  true  that  if  the  plaintiff  be  present  and  see 
improper  acts  taking  place  in  his  own  house  between  his  wife 
and  an  outsider,  and  refrain  from  active  interference,  re- 
frain from  putting  the  man  out  of  the  house,  that  amounts 
to  connivance;  he  cannot  stand  by  and  do  that  by  omission 
which  is  the  equivalent  of  giving  consent  to  the  improper 
conduct  going  on ;  if  he  does,  then  he  is  a  party  to  the  wrong, 
and  cannot  recover.  But  I  hardly  think  the  evidence  here 
goes  far  enough  to  justify  that  defence;  but  it  may  go  far 
enough  to  satisfy  you  that  the  plaintiff  could  not  have  thought 
VOL.  ra.  o.w.B.  NO.  18—39 
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very  highly  of  the  value  of  his  wife's  companionship,  could 
not  have  thought  very  much  of  the  desirability  of  her  society, 
if,  knowing  that  she  was  intending  to  marry  Wellington,  he 
saw  fit  to  take  no  steps  to  prevent  that  marriage.  That, 
however,  will  relate  again  to  the  question  of  damages,  if  you 
ever  reach  that  stage  of  the  case. 

I  think  now,  gentlemen,  that  I  have  said  enough  to  you 
about  the  adultery  branch  of  the  case  to  enable  you  to  deal 
intelligently  with  that  part  of  it,  subject  to  this,  that 
as  to  the  question  of  damages,  if  you  find  the  plaintiff  is 
entitled  to  any,  you  have  to  take  into  account  all  the  circum- 
stances which  I  have  gone  over  at  some  length;  the  relations 
of  the  parties  as  they  subsisted  before  the  separation;  the 
nature  of  the  circumstances  which  led  to  the  separation,  and 
the  likelihood  of  their  always  living  apart  as  a  consequence. 
These  things  are  all  elements  which  you  must  consider  in 
determining  the  amount  of  damage  which  you  think  the 
plaintiff  has  sustained,  because  the  damage  you  are  to  award 
is,  as  I  said  before,  not  in  punishment  of  the  defendant,  but 
as  compensation  for  the  plaintiff,  and  it  is  only  to  the  extent 
to  which  he  has  been  damnified  that  you  are  justified  in 
awarding  him  any  damages  at  all. 

Then,  again,  it  was  urged  by  learned  counsel  for  the 
defendant,  that  the  fact  that  these  parties  were  living  separate 
was  in  itself  a  complete  bar  to  the  action.  As  a  matter  of 
law  I  think  that  is  not  true.  The  fact  that  they  were  living 
separate  is  something  you  have  to  take  into  consideration  in 
estimating  the  damages,  but  it  is  not  a  complete  bar,  unless  it 
went  the  length,  as  I  have  already  told  you,  of  the  husband 
having  completely  given  up  all  idea  of  getting  the  wife  back 
at  any  time,  having  completely  abandoned  her,  and  made  up 
his  mind  to  be  at  all  times  separate  from  her.  The  damages 
are  wholly  in  your  own  discretion,  if  you  see  fit  to  award 
them,  subject  to  the  remarks  I  have  made  to  you  as  to  the 
elements  to  be  taken  into  consideration  in  arriving  at  the 
amount. 

As  to  the  other  branch  of  the  case,  the  alienation  of  af- 
fection— 

(Mr.  Smyth  here  makes  a  statement  to  His  Lordship.) 

As  to  that  branch  of  the  case,  what  Mr.  Smyth  has  just 
stated  relieves  you  and  me  of  the  necessity  of  further  con- 
sidering that  aspect  of  it.  I  had  not  understood  that 
the  learned  counsel  took  the  position  of  abandoning  that 
branch  of  the  case,  but  he  now  formally  does  so,  and  it  will 
not  be  necessary  for  you  to  consider  anything  in  that  con* 
nection.    He  desires  me  to  tell  you  that  the  reason  why  that 
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second  branch  was  added  was  because  it  afforded  him  the 
advantage  of  being  able  to  examine  the  defendant  for  dis- 
covery, something  which  he  could  not  do  in  connection  with 
the  other  branch  of  the  case,  because,  where  a  man  is  charged 
with  adultery,  or  where  adultery  forms  a  necessary  ingredi- 
ent in  the  charge  made  against  him,  he  is  not  liable  to  be 
compelled  to  disclose  his  own  sin,  and  it  was  in  order  to 
obtain  the  advantage  of  examining  the  defendant  for  dis- 
covery that  the  learned  counsel  added  the  second  branch  of 
the  case,  as  to  the  alienation  of  affection.  As  I  say,  he  now 
sees  fit  to  abandon  that,  and  we  need  not  trouble  ourselves 
further  with  it. 

That  reduces  the  matter,  then,  entirely  to  the  question 
as  to  whether  or  not  adultery  has  been  proved,  and  whether 
or  not,  if  adultery  has  been  proved,  the  circumstances  under 
which  it  was  committed  are  such  as  to  entitle  this  plaintiff 
to  recover  damages. 

I  think  I  have  gone  fully  into  the  facts  bearing  upon  that, 
and  into  the  law  by  which  you  are  to  be  guided  in  coming 
to  a  determination.  You  must  be  satisfied  of  the  two  things ; 
that  a  wrong  was  done,  and,  if  a  wrong  was  done,  that  it  was 
done  by  the  defendant.  You  must  be  further  satisfied  that 
a  wrong  was  done  which  amounted  to  -an  invasion  of  the  legal 
rights  of  the  plaintiff  of  which  he  is  here  in  a  position  to 
complain,  and  that  that  invasion  of  his  legal  rights  resulted 
in  a  loss  to  him  which  would  be  a  proper  subject  for  the  award- 
ing of  damages  at  your  hands.  I  have  said  already  that  the 
amount  of  the  damages  is  something  entirely  within  your 
discretion,  should  you  see  fit  to  award  any.  If  you  think 
the  case  is  one  in  which  you  should  signalize  your  disapproval 
of  what  has  taken  place — ^not  by  way  of  punishing  the  defen- 
dant, but  by  way  of  expressing  your  view  that  the  conduct  of 
the  parties  has  been  improper  and  unjustifiable — then  you 
are  at  liberty,  provided  that  you  think  some  damage,  however 
trifling,  has  been  sustained  by  the  plaintiff,  to  bring  in  a 
verdict  for  nominal  damages.  With  the  question  of  the  costs 
of  the  action,  of  course,  you  have  nothing  to  do;  that  will 
have  to  be  disposed  of  hereafter  upon  your  verdict,  whatever 
it  may  be,  by  the  Court.  But  if  you  feel  the  case  is  one  in 
which  substantial  damages  should  not  be  given,  and  yet  you 
feel  that  some  wrong  has  been  done  the  plaintiff  of  which  he 
has  a  right  to  complain  here,  you  may  give  a  verdict  for 
nominal  damages.  If  you  are  satisfied  by  the  evidence  that 
no  damage  at  all  has  been  sustained,  and  no  injury  done  to 
the  plaintiff  of  which  he  has  any  right  to  complain,  by  reason 
of  his  having  totally  abandoned  the  society  of  his  wife,  you 
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should  not  even  give  a  verdict  for  nominal  damages^,  but  your 
verdict  should  be  for  the  defendant. 

Ten  of  you  are  sufficient  to  bring  in  a  verdict;  it  is  not 
necessary  that  the  whole  twelve  should  agree. 

I  now  leave  the  cage  in  your  hands,  confident  that  you  will 
dispose  of  it  in  accordance  with  the  directions  I  have  given  you 
as  to  the  law ;  confident  that  you  will  dispose  of  it  upon  the 
evidence — because  it  is  only  by  applying  the  law  to  the  evi- 
dence that  you  can  discharge  the  duty  you  have  undertaken — 
confident  that  you  will  dispose  of  it  in  accordance  with  the 
oath  which  you  have  taken — that  you  will  well  and  truly  try 
this  case  and  a  true  verdict  give  according  to  the  evidence,  so 
help  you  God. 

Counsel  are  of  the  opinion  that  there  are  some  matters 
in  regard  to  which  I  have  not  sufficiently  or  clearly  enough 
charged  you.  I  now  propose  to  deal  with  the  several  mat- 
ters to  which  they  have  taken  exception. 

In  the  first  place,  learned  counsel  for  the  defendant  says 
I  told  you  there  were  two  opportunities  which  the  wife  had 
of  disclosing  the  facts,  either  in  a  Court  of  law,  or  in  the 
preparation  for  these  proceedings,  in  regard  to  the  matter  of 
her  diseased  condition,  prior  to  coming  into  the  box 
here  yesterday,  and  that  she  took  advantage  of  neither. 
My  recollection  of  what  I  told  you  is  that  I  said  she 
did  not  take  advantage  of  the  first  opportunity,  although 
she  disclosed  the  fact  to  her  solicitor,  who  thereupon 
advised  her  that  it  was  not  necessary  for  her  to 
make  that  a  ground  of  application  to  the  Court, 
and  that  she  therefore  refrained  from  doing  so,  and  allowed 
the  application  to  be  based  on  the  ground  of  habitual  drun- 
kenness alone.  That  is  the  evidence,  at  all  events.  As  to 
the  second  occasion,  my  recollection  of  what  I  said  to  yon-r- 
certainly  what  I  intended  to  say — is  this,  that  although  upon 
the  face  of  the  pleadings  the  fact  that  there  was  any  diseased 
condition  as  a  result  of  her  intercourse  with  her  husband  is 
not  stated  in  so  many  words,  it  is  in  evidence  from  her  that 
she  gave  that  information  to  the  solicitor,  and  it  is  the  fact 
that  the  pleading  as  framed  is  just  such  a  pleading  as  would 
be  framed  if  that  information  had  been  given — ^it  is  in  the 
proper  legal  form. 

I  am  also  asked  to  tell  you  that  the  motive  of  Mr.  Wel- 
lington in  obtaining  his  divorce,  or  in  becoming  separated 
from  Mrs.  Gibbs  Wellington,  has  nothing  to  do  with  the  mat- 
ters which  you  have  to  consider.  In  one  view  it  has  nothing 
to  do,  but  in  another  it  may  have  some  slight  bearing;  that 
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is,  if  you  can  find  evidence  upon  which  you  would  be  justi- 
fied in  inferring  that  that  motive  was  to  enable  the  defendant 
to  contract  marriage  with  Mrs.  Milloy.  But  even  if  that  be 
the  case,  does  it  advance  the  matter  a  step  farther?  Because 
he  contracted  that  marriage  as  soon  as  possible  after  the 
divorce  was  granted,  and,  even  if  he  had  the  intention  of 
contracting  that  marriage  when  the  divorce  was  applied  for, 
that^  foUowing  the  abandonment,  if  you  find  as  a  fact  that 
there  was  an  abandonment,  would  be  utterly  immaterial. 

I  am  also  asked  by  learned  counsel  for  the  defendant  to 
say  to  you  that  you  should  not  from  their  mere  frequency, 
without  further  evidence,  infer  from  the  visits  paid  by 
Wellington  to  Miss  Douglas  between  1896  and  the  time  of 
the  Bochester  marriage,  that  there  were  any  improper  rela- 
tions between  them,  liat  you  should  not  draw  that  inference 
without  some  direct,  positive  evidence  to  that  eflfect.  TJpon 
that,  you  are  perfectly  at  liberty,  if  you  see  fit  to  do  so,  to 
infer  from  the  frequency  of  those  visits,  from  the  seeking  out 
of  the  woman  by  Wellington  at  different  places  and  times, 
that  those  visits  were  for  some  purpose,  and  were  actuated 
by  some  strong  motive.  But  it  might  be  dangerous,  without 
more  cogent  evidence,  to  infer  that  there  was  actually  im- 
proper intercourse  upon  those  occasions — and  that  evidence 
is  wanting.  You  are  at  liberty,  however,  to  draw  the  infer- 
ence from  those  visits,  if  you  see  fit,  that  the  man  was  then  a 
suitor  for  Miss  Douglas's  hand,  notwithstanding  the  denial 
she  made  in  the  witness  box.  And  in  that  same  connection, 
let  me  say  now  that  you  are  the  absolute  judges  of  the  facts, 
and  that  I  have  not  in  any  way  endeavoured  to  form  your 
views  upon  the  facts,  except  where  those  facts  were  undis- 
puted, as  they  were  in  regard  to  these  matters  of  the  divorce, 
and  where  upon  the  undisputed  facts  the  law  was  so  clear  that 
T  had  no  hesitation  in  regard  to  it. 

I  am  asked  by  learned  counsel  for  the  plaintiff  to  charge 
you  thjit  the  abandonment  or  determination  to  abandon  would 
not  be  a  bar  to  the  action  if  it  were  based  upon  a  mistaken 
view  by  the  plaintiff  that  adultery  had  been  committed.  I 
find  no  such  limitation  laid  down  in  the  cases ;  I  find,  on  the 
contrary,  that  if  there  was  an  absolute  determination  to  aban- 
don, an  irrevocable  determination  to  abandon,  that  that  is  a 
bar  to  the  action.  That  there  may  be  no  doubt  about  the 
matter,  I  will  again  read  to  you  the  passage :  "  I  apprehend 
the  law  to  be  that  the  plaintiff  will  be  entitled  to  recover  un- 
less he  has  totally  and  permanently  given  up  all  the  advan- 
tage to  be  derived  from  her  society." 
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I  am  also  asked  to  charge  you  that  the  first  information 
the  plaintiff  had  of  the  marriage  between  the  defendant  and 
his  former  wife  was  when  he  saw  it  in  a  newspaper.  You 
will  remember  what  the  evidence  was  upon  that.  My  recol- 
lection of  it  is  that  the  plaintiff  had  some  knowledge  that 
these  parties  were  keeping  company,  that  Mr.  Wellington  was 
a  suitor  for  the  lady's  hand,  and  that  they  contemplated 
marriage,  though  of  the  actual  marriage  taking  place  it  may 
be  that  his  first  information  was,  as  counsel  states,  obtained 
from  the  newspaper. 

I  am  also  asked  to  charge  you  that  the  substance  of  the 
action  for  adultery  and  criminal  conversation  is  not  the 
breaking  up  of  the  home,  but  the  public  aflfront.  •  That  is  the 
case.  The  public  affront  is,  perhaps,  the  most  substantial 
element;  that  means  the  disgrace  which  the  commission  of 
adultery  by  a  man's  wife  puts  upon  him,  the  disgrace  which 
he  suffers  in  public  opinion  by  hiis  wife  living  openly  with 
another  man:  Evans  v.  Evans,  [1899]  P.  195;  but  for  that 
element,  as  well  as  the  element  of  breaking  up  the  home,  per- 
manent abandonment  is  an  absolute  defence,  and  if  you  find 
that  there  was  a  permanent  abandonment  prior  to  tke  com- 
mission of  adultery,  you  must  still  find  in  favour  of  the  de- 
fendant. 

The  amount  of  the  damages,  I  have  already  told  you,  is 
something  solely  in  your  hands.  Learned  counsel  for  the 
plaintiff  asks  me  to  tell  you  that  notwithstanding  any  difiB- 
culty  you  may  have  in  respect  to  ascertaining  the  amount, 
you  are  still  bound  to  give  some  damages.  It  is  true  that 
no  money  damage  can  be  an  adequate  compensation  in  a  case 
of  this  land,  but  you  must  reach  the  best  conclusion  you  can 
as  to  the  amount  of  the  damages  that  should  be  awarded. 
Tou  are  the  sole  judges  as  to  whether  damages  shall  be 
awarded  at  all,  and  of  what  amount,  if  any,  shall  be  given ; 
that  is  entirely  in  your  hands;  and  notwithstending  any  diflS- 
culty  there  may  be  in  arriving  at  the  amount,  you  must  reach 
it  as  best  you  can. 

Mr.  Smyth  also  asks  me  to  tell  you  that  he  makes  no 
direct  claim  for  the  loss  of  the  home,  which  is  true,  because 
he  abandoned  the  claim  for  alienation  of  affection  upon  which 
that  is  based.  I  think  I  have  now  covered  all  the  objections 
that  have  been  taken,  and  you  may  retire. 

The  jury  returned  a  verdict  in  favour  of  plaintiff,  and 
assessed  the  damages  at  $5,000. 

[The  references  to  legal  reports  were  not  made  in  the  course  of 
the  charge.  They  have  since  been  obtained  from  Mr.  Justice  Anglin 
by  the  Editor.] 
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Britton,  J.  April  30th,  1904. 

TRIAL. 

HOLDERNESS  v.  PATTERSON. 

Oift — Parent  and  Ohild — Insurance  Policy — Indorsement — 
Unchie  Influence — Failure  of  Proof — Costs. 

Action  by  a  father  against  his  two  daughters  to  set  aside 
an  assignment  or  indorsement  in  their  favour  of  a  policy  of 
insurance  on  his  life. 

Plaintiff  alleged  that,  being  in  a  very  feeble  state  of 
mind,  he  was  induced  through  coercion,  persuasion,  and  un- 
due influence  of  defendants,  to  make  the  assignment  or  in- 
dorsement; that  at  the  time  of  the  transfer  he  had  no  in- 
dependent advice;  and  that  in  his  then  feeble  physical  and 
mental  condition  he  was  influenced  by  defendants  to  make 
the  assignment.  It  was  in  fact  an  indorsement  under  R. 
S.  0.  ch.  203,  dated  5th  January,  1901. 

L.  F.  Heyd,  K.C.,  for  plaintiff. 

J.  H.  Moss,  for  defendants. 

Britton,  J. — The  cases  where  a  gift  is  attacked  on  the 
ground  of  influence  are  of  two  classes:  (1)  Where  the  gift 
is  the  result  of  influence  expressly  exerted  by  the  donee  for 
the  purpose;  and  (2)  where  the  relations  between  the  donor 
and  donee  are  such  as  to  raise  a  presumption  of  influence 
over  the  donor. 

In  the  latter  ease  the  Court  will  set  aside  the  gift  unless 
it  is  proved  that  the  gift  was  in  fact  the  spontaneous  act  of 
the  donor,  acting  under  circumstances  which  enabled  him 
to  exercise  an  independent  will,  and  which  justify  the  Court 
in  holding  that  the  gift  was  the  result  of  a  free  exercise  of 
the  donoi^s  will. 

It  will  hardly  be  contended  here  that  there  is  any  satis- 
factory evidence  of  influence  directly  exerted  by  the  donee 
for  the  purpose  of  procuring  the  benefit  of  this  insurance. 
If  plaintiff  succeeds,  it  will  be  because  the  facts  bring  the 
case  within  the  second  class. 

[The  learned  Judge  then  stated  the  evidence.] 

I  am  of  opinion  that  plaintiff  must  fail.  There  has  been 
no  overreaching,  no  improper  influence  exerted,  and  if  any 
presumption  of  such,  it  has  been  rebutted. 

Defendants  or  one  of  them  have  or  has  paid  the  pre- 
miums which  fell  due  in  January,  1902,  1903,  and  1904.  In 
a  family  matter  of  this  kind  where  the  assignment  was  made 
by  plaintiff  without  the  knowledge  and  behind  the  back  of 
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his  wife,  and  as  she  is  now  running  plaintiff's  hotel  business 
and  would  be  affected  if  costs  had  to  be  paid  by  plaintiff,  I 
think  the  action  should  be  dismissed  without  costs. 


Anglin,  J.  May  2nd,  1904. 

CHAMBERS. 

Re  GAENEB. 

Will  —  Construction  —  Eesiduwry  Bequest  —  "  Remaining 
Children"— "Other"  or  "Surviving'*  Children—Grand- 
children— Period  of  Ascertainment  of  Class. 

Motion  by  executor  for  order  declaring  construction  of 
will  of  Bobert  Garner,  deceased. 

Paragraph  15  was  as  follows :  "  I  direct  that  the  rest  and 
remainder  of  all  the  real  and  personal  property  that  I  shall 
die  possessed  of  or  entitled  to  shall  be  divided  equally  divid- 
ed (sic)  between  all  my  remaining  children  (excepting  my 
son  William.)" 

Testator  had  devised  certain  property  to  his  widow  for 
life  in  lieu  of  dower,  and,  after  specifically  disposing  of  his 
furniture  and  some  personal  effects,  he  devised  and  bequeath- 
ed all  the  rest  and  residue  of  his  estate  to  his  executors  upon 
trust  to  pay  to  his  widow  the  income  for  life,  and  upon  her 
decease,  after  payment  of  certain  pecuniary  legacies,  to  deal 
with  "  the  rest  and  remainder  '■  as  directed  by  paragraph  15. 

Testator  died  2nd  N'ovember,  1902.  His  son  Thomas 
had  died  before  the  will  was  drawn,  leaving  a  daughter,  still 
an  infant. 

Another  son,  Kobert  H.,  one  of  the  executors,  died  2l8t 
December,  1902,  leaving  a  widow,  but  no  issue. 

A  daughter,  Minnie  Dundas,  died  before  the  testator,  but 
after  the  making  of  his  will,  leaving  her  husband  and  one  in- 
fant son,  Balph  Dundas. 

The  widow  of  testator  died  27th  Januan^,  1904. 

T.  G.  Meredith,  K.C.,  for  executor. 

C.  G.  Jarvis,  London,  for  Isabella  Garner,  widow  and  ad- 
ministratrix of  the  estate  of  Bobert  H.  Gamer. 

P.  P.  Betts,  London,  for  infants. 

W.  B.  Meredith,  for  three  surviving  children  of  testator, 
Catherine  McQueen,  Ann  Scatcherd,  and  Jane  Brazell. 

Anglin,  J. — ^The  testator  having  in  his  will  already 
alluded  to  all  his  seven  children,  except  William,  making 
bequests  to  five  of  them  and  to  the  daughter  of  the  sixth,  who 
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was  dead,  the  word  "  remaining  '^  cannot  here  mean  "  other/' 
and  must  be  read  as  the  synonym  of  ^^  surviving/^ 

"  Children/*  it  is  argued  for  the  infants,  should  here  be 
taken  to  include  grandchildren,  so  that  Mary  Marguerita 
Gamer  may  take  the  share  which  would  have  gone  to 
Thomas  Gamer,  if  living,  and  Ralph  Dundas  that  which 
would  in  like  event  belong  to  his  mother. 

I  think  this  contention  cannot  prevail.  .  .  .  [Refer- 
ence to  Reeves  v.  Brymer,  4  Ves.  692,  698,  and  Berry  v. 
Berry,  3  Giflf.  134.] 

In  regard  to  the  child  of  the  son  who  was  dead  at  the  date 
of  the  will.  ...  he  is  excluded :  Re  Williams,  5  0.  L.  R. 
345.  I  think  the  position  as  to  the  infant  Ralph  Saunders 
equally  clear.  He  too  as  a  grandchild  is  excluded :  Moore  v. 
Raisbeck,  12  Sim.  123;  Loring  v.  Thomas,  1  Dr.  &  Sm. 
497.     .     .     . 

For  the  living  children  of  the  testator,  Mr.  W.  E. 
Meredith  argued  that  the  word  "remaining"  must  mean 
'*  surviving  at  the  death  of  the  testator^s  widow,*'  that  being 
the  period  fixed  for  division.  I  think  Mr.  Meredith's  con- 
tention is  clearly  sound. 

When  there  is,  as  here,  a  previous  interest  created  in  the 
bequest  or  legacy,  the  period  of  division  being  the  death  of 
the  prior  beneficiary,  the  survivors  at  such  death  take  the 
whole,  to  the  exclusion  of  those  of  the  class  predeceasing  the 
testator  or  dying  in  the  interval  between  his  death  and  the 
date  of  division.     ... 

[Reference  to  Cripps  v.  Wolcott,  4  Madd.  11;  Naylor  v. 
Robson,  34  Beav.  571;  Marriott  v.  Abell,  L.  R.  7  Eq.  478, 
482.] 

Order  declaring  that  neither  Ralph  Dundas  nor  Mary 
Marguerita  Gamer  is  entitled  to  any  share  of  the  residue 
referred  to  in  the  15th  paragraph  of  the  will,  but  that  the 
residue  belongs  exclusively  to  the  surviving  daughters 
Catherine  McQueen,  Ann  Scatcherd,  and  Jane  Brazell. 

Costs  out  of  estate;  those  of  executor  between  solicitor 
and  client. 


MacMahon,  J.  May  2nd,  1904. 

chambers. 

Re  cot  v.  ARNDT. 

Division  Court  —  Jurisdiction — Foreign  Defendant  Resident 
abroad — Service  of  Summons — Equivalent  of  Notice — In- 
iroduction  of  Practice  of  High  Court — Prohibition. 

Motion  by  defendant  for  prohibition  to  Ist  Division  Court 
in  count}^  of  Frontenac,  upon  the  ground  that  defendant, 
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being  a  foreigner  and  residing  in  the  State  of  Pennsylvania, 
could  not  be  served  with  process  issued  out  of  a  Division 
Court. 

Action  to  recover  $50  damages  for  breach  of  a  contract. 

W.  H.  Blake,  for  defendant. 

C.  W.  Kerr,  for  plaintiflE. 

MacMahon,  J. — Section  87  (1)  of  the  Division  Courts 
Act,  B.  S.  0.  ch.  60,  reads :  "  When  it  is  by  this  Act  provided 
that  a  claim  may  be  entered,  or  an  action  brought,  or  that 
any  person  or  persons  may  be  sued  in  a  Division  Court, 
such  action  may  be  brought,  notwithstanding  that  the  resi- 
dence of  the  defendant  is  at  the  time  of  bringing  the  action, 
out  of  the  Province  of  Ontario,  and  such  action  may  be 
brought  in  the  Division  Court  of  the  division  in  which  the 
cause  of  action  arose  or  partly  arose,  and  continued  to  com- 
pletion in  as  full  and  effectual  a  manner  as  might  have  been 
the  case  if  the  defendant  resided  in  the  Province. 

What  was  served  upon  defendant  is  ...  "  Copy  of 
special  summons.  .  .  .  Take  notice  that  the  .  .  . 
plaintiff  claims  from  you  .  .  .  .^^  The  summons  is 
dated  and  is  under  the  seal  of  the  Court  and  signed  by  the 
clerk*     .     .     . 

Section  87  ...  is  wide  enough  to  include  a  de- 
fendant who  is  a  foreigner  residing  out  of  the  jurisdiction. 

As,  however,  a  writ  which  runs  in  the  King's  name  could 
not  be  served  on  a  foreigner  out  of  the  jurisdiction,  recourse 
must  be  had  to  the  practice  under  Rule  163  of  the  Supreme 
Court  of  Judicature,  which  provides  for  service  of  notice  of 
the  writ  out  of  the  jurisdiction,  and  to  Bule  166     .     .     . 

There  are  no  such  provisions  in  the  Division  Court  Rules. 
But  sec.  312  of  the  Division  Courts  Act  provides:  "  In  any 
case  not  expressly  provided  for  by  this  Act,  or  by  existing 
Rules,  the  County  Judges  may  in  their  discretion  adopt  and 
apply  the  general  principles  of  practice  in  the  High 
Court.     .     .     ." 

What  was  served  on  defendant  was  not  a  writ  running  in 
the  King^s  name,  commanding  defendant  to  appear,  but  a 
notice  stating  that  plaintiff  had  a  claim  against  defendant 
for  $60  and  warning  him  that  imless  he  disputed  the  claim 
within  a  certain  time  judgment  might  be  entered  against 
him.  This  is  such  a  notice  as  is  provided  for  by  the  Judica- 
ture Act  for  service  on  a  defendant  out  of  the  jurisdiction  in 
an  action  in  the  High  Court :  see  Form  3,  Holmested  &  Lang- 
ton,  p.  1350. 
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The  material  difference  between  a  notice  in  an  action  in 
the  High  Court  and  in  the  Division  Court  is  that  in  the 
former  the  notice  is  given  by  the  solicitor  for  plaintiff,  vrhile 
in  the  latter  it  is  signed  by  the  clerk  of  the  Division  Court. 
It  can  make  no  difference  that  the  seal  of  the  Court  was  im- 
printed on  the  notice  served  on  defendant  in  the  present  case. 

The  service  of  the  notice  on  defendant  was,  in  my  opinion^ 
warranted,  and  the  motion  for  prohibition  must  be  refused 
with  costs. 


May  2nd,  1904. 
C.A. 

EOGEES  V.  EOGEBS. 

Contract — Setting  aside  —  Improvidence  —  Absence  of  Inde^ 
pendent  Advice. 

Appeal  by  defendant  from  judgment  of  Paloonbeidge^ 
C.J.,  2  0.  W.  B.  673,  in  favour  of  plaintiff  for  rescission  of 
'a  contract. 

J.  P.  Mabee,  K.C.,  for  defendant. 

F.  H.  Kiompson,  Nutchell,  for  plaintiff. 

The  Court  (Moss,  C.J.O.,  Osleb,  Maolennan,  Garbow,. 
Maolabbn,  JJ.A.),  dismissed  the  appeal  with  costs. 


Cartwbiqht,  Masteb.  May  4th,  1904. 

chambers. 

KING  V.  GEOEGBTOWN  FLOEAL  CO. 

Particulars  —  Statement  of  Defence  and  Counter  claim  — 
Mechanics'  Lien  Action — Defects  in  Work — Examination 
for  Discovery, 

Motion  by  plaintiffs  in  a  mechanics^  lien  action  for  parti- 
culars of  the  statement  of  defence  and  counterclaim. 

W.  E.  Eaney,  for  plaintiffs. 

J.  W.  Bain,  for  defendants. 

The  Masteb. — The  statement  of  defence  and  counter* 
claim  extends  over  more  than  six  type-written  pages.  So 
far  as  it  is  a  defence  it  amounts  to  no  more  than  this,  that 
the  work  in  question  was  so  unskilfully  done  that  it  was  quite 
useless,  and  defendants  counterclaim  for  damages  to  the 
amount    of   $3,500— plaintiffs'    claim   being  $741.27.     The 
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particulars  asked  for  are  of  certain  alleged  defects  in  the 
boilers  and  steam  heating  system  and  appliances^  etc.     .     .    . 

It  was  conceded  that  the  particulars  asked  could  be  had 
on  examination  for  discovery,  and  must  also  be  furnished  in 
respect  of  the  counterclaim.  This  seems  decisive  of  the  mo- 
tion, as  examination  for  discovery  is  not  (usually  at  least)  a 
proper  adjunct  of  mechanics'  lien  actions.     .     .     . 

The  provisions  of  sec.  35  as  to  either  side  obtaining  an 
-appointment  for  trial  as  soon  as  the  defence  is  filed,  seems  to 
shew  that  no  other  proceeding  is  conteiiiplated.  .  .  . 
Section  43  indicates  the  policy  of  the  Act  and  the  spirit  in 
which  it  should  be  worked  out.     .     .     . 

In  the  present  case  it  will  plainly  be  much  less  expensive 
to  furnish  the  particulars,  even  if  examination  for  discovery 
is  permissible. 

Doubtless  the  counterclaim  can  be  proceeded  with  in  this 
action  (see  Pilkington  v.  Brown,  19  P.  E.  337  n.),  which  is 
another  reason  for  particulars  being  given. 

The  order  will  go;  costs  may  be  in  the  cause.  Neither 
party  has  obeyed  the  mandatory  direction  of  Bule  1235  (as 
to  the  indorsement  of  proceedings  under  the  Mechanics'  Lien 
Act). 


Idington,  J.  May  4th,  1904. 

CHAMBERS. 

CITY  OF  OTTAWA  v.  OTTAWA  ELECTRIC  CO. 

Costs — Right  to  Recover  from  Opposite  Party — Relations  of 
Municipal  Corporation  to  Solicitor — By-law — Change  in 
— Retroactivity — Profit  Costs, 

Appeal  by  defendants  from  taxation  of  costs  to  plaintiffs 
under  a  judgment  awarding  them  costs  against  defendants. 

D.  L.  McCarthy,  for  defendants. 
C.  A.  Moss,  for  plaintiffs. 

Idinqton,  J. — Writ  issued  18th  July,  1900;  action  tried 
12th  June,  1901;  action  dismissed  17th  June,  1901.  An 
appeal  to  the  Court  of  Appeal,  argued  16th  May,  1902,  re- 
sulted in  a  judgment  for  plaintiffs  in  December,  1902,  giving 
plaintiffs  against  defendants  'Hheir  costs  of  this  action.^ 
Plaintiffs'  solicitor  was  until  10th  July,  1902,  paid  by  salary 
"  that  covered  all  he  was  to  get ;"  and  the  by-law  imder  which 
he  was  appointed  required  him  to  pay  all  profit  costs  awarded 
the  city  corporation  against  others  into  the  city  treasury.  It 
is  admitted  that  he  could  not  now,  in  view  of  Ottawa  Gas  Co. 
T.  City  of  Ottawa,  4  0.  L.  R.  656,  1  0.  W.  R.  647,  697,  nor 
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could  his  clients,  tax  profit  costs  against  defendants,  unless  by 
reason  of  the  change  made  in  the  by-law  by  amendment  that 
was  passed  on  10th  July,  1902,  which  simply,  by  apt  words^ 
eo  changed  the  previous  by-law  that  he  can  at  least  in  future 
come  within  sec.  220,  sub-sec.  3,  of  the  Municipal  Act^ 
*^  where  the  costs  are  by  the  terms  of  his  employment  payr 
able  '^  to  him  as  part  of  his  remuneration  or  salary. 

This  amendment  does  not  purport  to  be,  and  I  think  is 
not,  retrospective  in  its  operation.  "  Where  the  costs  are  by 
the  terms  of  his  employment  '^  was  not  here  till  10th  July^ 
1902. 

I  think,  viewing  the  case  from  the  point  of  view  that  costs 
are  indemnity  only,  that  plaintiflfs  cannot  until  that  date 
claim  profit  costs  herein. 

I  think,  upon  the  application  of  principles  governing 
•questions  as  to  retrospective  legislation,  it  must  also  be  held 
that  the  change  in  the  relations  of  plaintiflfs  and  their  soli- 
citor cannot'  alter  the  liability  of  defendants. 

The  contention  that  it  is  a  mere  matter  of  procedure  i& 
not,  I  think,  well  founded.  It  is  or  was  a  question  of  right 
as  between  plaintiffs  and  defendants.  Even  in  procedure, 
as  Wright  v.  Greenroyd,  1  B.  &  S.  768,  shews,  the  rights 
of  the  parties  will  not  be  allowed  to  be  affected  by  an  inter- 
pretation of  a  statute  that  will  make  it  retrospective:  see 
Hitchcock  V.  Way,  6  A.  &  E.  943 ;  Morgan  v.  Thome,  7  M. 
&  W.  400;  Butcher  v.  Henderson,  L.  E.  3  Q.  B.  335;  Thistle- 
ton  V.  Frewer,  31  L.  J.  Ex.  230 ;  Young  v.  Hughes,  4  H.  & 
X.  76. 

I  think  Delap  V.  Charlebois,  18  P.  K.  417,  in  substance 
so  far  analogous  as  practically  to  dispose  of  the  matter  in 
favour  of  appellants. 

Appeal  allowed  with  costs. 


Anglin,  J.  May  4Tir.  1904. 

CHAMBERS. 

Be  WILKES  v.  HOME  LIFE  ASSOCIATION   OF 
CANADA. 

Division  Court — Territorial  Jurisdiction  —  Executory  Con- 
tract to  Lease  Premises  —  Company  —  Agent —  Want  of 
Authority — Erroneous  Decimon  in  Point  of  Law — Prohi^ 
hition. 

Motion  by  defendants  for  prohibition  to  the  1st  Division 
Court  in  the  county  of  Brant. 

R.  W.  Byre,  for  defendants. 

W.  T.  Henderson,  Brantford,  for  plaintiff. 
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Anglin,  J. — Defendants  are  a  corporation  with  head  oflSce 
at  the  city  of  Toronto.  They  were  tenants  of  premises  in 
Brantford,  the  property  of  plaintiff,  under  a  lease  which 
expired  on  21st  October,  1903,  upon  a  notice,"  given  on  21st 
September,  pursuant  to  the  tenns  of  the  lease,  and  accepted 
by  plaintifE.  Plaintiff,  acting  upon  this  notice,  agreed  to 
lease  the  premises  to  one  Pierce  at  a  monthly  rental  of  $20. 
Between  22nd  September  and  21st  October,  one  Sewell,  an 
agent  of  defendants,  made  an  agreement  with  plaintiff  for  a 
iurther  lease  of  the  premises  to  defendants  at  the  increased 
rental,  $20  per  month;  at  plaintiflf^s  request  Pierce  aban- 
doned his  right  to  a  lease  of  the  premises.  Sewell's  author- 
ity is  denied  by  defendants.  On  14th  October  Sewell  wrote 
requesting  plaintiff  to  forward  "  to  the  home  ofl&ce  the  neces- 
flary  papers  to  be  signed  by  our  Mr.  Pattison,  managing 
director.*'  On  16th  October  plaintiff  wrote  to  Mr.  Patti- 
son : — "According  to  the  arrangements  made  with  Mr.  Sewell, 
your  general  agent,  your  lease  will  be  extended  for  a  year.'' 
On  2l8t  October,  no  other  communication  having  passed, 
and  no  other  document  having  been  drawn  up,  the  keys  of  the 
premises  were  left  by  Sewell  at  plaintiffs  office,  with  an  in- 
timation that  defendants  would  not  retain  the  premises.  The 
premises  remained  vacant,  plaintiff  insisting  on  the  liability 
of  defendants  for  rent.  The  present  action  is  for  three 
months'  rent  at  $20  per  month. 

The  defendants  disputed  the  jurisdiction  of  the  Division 
Court,  upon  the  ground  that  the  whole  alleged  cause  of  action 
had  not  arisen  within  the  limits  of  its  territorial  jurisdic- 
tion, and  apparently  rested  their  case  upon  their  denial  of 
Sewell's  authority.     .     .     . 

The  county  Judge  gave  judgment  for  plaintiff  with  costs. 

Upon  the  facts,  so  far  as  they  were  in  dispute,  the  find- 
ings of  the  learned  Judge  are  conclusive:  Stephens  v.  La- 
plante,  8  P.  R.  62;  In  re  Long  Point  Co.  v.  Anderson,  18 
A.  R.  401-408;  Re  Field  v.  Rice,  20  0.  R.  309. 

Upon  the  facts  so  found,  however,  and  upon  the  other 
undisputed  facts  in  evidence,  it  appears  that  the  agent, 
Sewell,  by  parol  contract,  made  prior  to  14th  October,  agreed 
to  take  for  the  defendants  a  new  lease  to  begin  from  20th  or 
21st  October.  This  executory  agreement  not  under  seal  does 
not  bind  the  defendants :  Hill  v.  Ingersoll  Road  Co.,  32  0.  R. 
194;  Garland  Manufacturing  Co.  v.  Northumberland  Paper 
and  Electric  Co.,  31  0.  R.  40.  There  having  been  no  actual 
occupation,  the  plaintiff's  judgment  cannot  be  supported  as 
for  use  and  occupation :  Pinlay  v.  Bristol  and  Exeter  R.  W. 
Co.,  7  Ex.  409. 

Had  the  learned  Judge,  in  a  matter  undoubtedly  within 
his  jurisdiction,  held  such  a  contract  binding  on  the  defen- 
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dant  corporation  it  would  aflford  no  ground  for  prohibition. 
But  before  the  Ist  Division  Court  of  Brant  tjan  have  juris- 
dictio^  over  these  defendants,  there  must  be  a  breach  at 
Brantford  of  a  contract  made  there  by  them.  If  the  learned 
Judge  upon  admitted  facts  has  erroneously  concluded  that, 
the  executory  agreement  made  by  Sewell  bound  the  defen- 
dants, and  that,  therefore,  the  rent  not  being  paid,  there  was 
a  breach  at  Brantford  of  a  contract  made  there,  is  not  this 
in  effect  "  giving  himself  jurisdiction  by  coming  to  •an  errone- 
ous conclusion  upon  a  point  of  law?^^  Elston  v.  Eose,  L.  R. 
4  Q.  B.  4,  7.  If  so,  such  an  assumption  of  jurisdiction  is  a 
subject  for  prohibition.  That  the  validity  of  this  parol  con- 
tract is  the  very  matter  for  decision  in  the  action  cannot 
import  jurisdiction,  if  jurisdiction  be  dependent  upon  the 
existence  of  that  contract.  It  seems  to  me  a  truism  to  say 
that  if  there  was  no  valid  or  binding  contract  there  could  be 
no  breach — and  therefore  no  breach  at  Brantford.  I  am 
driven  to  the  conclusion  that  the  Ist  Division  Court  of  Brant 
had  not  jurisdiction  to  entertain  this  suit,  and  must  accord- 
ingly grant  prohibition  as  asked. 

From  the  memorandum  of  the  learned  Judge  I  gather 
that  the  executory  nature  of  the  contract  in  question  was 
not  brought  to  his  attention.  Before  him  the  denial  of  jur- 
isdiction was  based  upon  other  and  different  grounds.  Doubt- 
less, had  this  legal  point  been  pressed  upon  the  trial  Judge, 
he  would  not  have  assumed  jurisdiction.  It  is  not  entirely 
fair  either  to  the  Division  Court  Judge,  or  to  the  plaintiff, 
that  the  defendants  should  dispute  the  jurisdiction  below 
upon  allegations  of  fact  found  to  be  untenable,  and  should 
in  the  High  Court,  when  concluded  as  to  such  facts,  seek 
prohibition  upon  legal  grounds  not  suggested  at  the  trial. 
While  granting  prohibition,  I  do  so,  for  this  reason,  without 
costs. 


Anglin,  J.  May  5th^  1904. 

CHAMBEltS. 

POSTLETHWAITE  v.  McWHINNEY. 

Writ  of  Summons  —  Service  out  of  Jurisdiction — Ccmse  of 
Action:— Rule  162 — Discretion  to  Remit  Plaintiff  to  Court 
of  Defendants  Country  —  Exercise  of  —  Grounds — Real 
Issues  in  Action — Burden  of  Proof. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
setting  aside  the  service  of  the  writ  of  summons  and  the  order 
for  issue  and  service  of  such  writ. 

W.  B.  Middleton,  for  plaintiff. 

S.  B.  Woods,  for  defendants. 
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Anglin,  J.—rThe  action  is  brought  to  set  aside^an  agree- 
ment  for  payment  of  alimony  by  plaintiff  to  his  wife,  Sarah 
Ann  Postlethwaite,  one  of  the  defendants,  who  resides  in  Eng- 
land. The  defendant  McWhinney,  residing  in  Toronto,  is 
a  party  to  this  agreement,  and  it  is  out  of  his  att^npt,  as 
trustee  for  his  co-defendant^  to  enforce  payment  in  a  Divi- 
sion Court  of  moneys  accrued  due  under  such  agreement^ 
that  the  present  litigation  arises.  In  the  Division  Court  the 
present  plaintiff,  by  way  of  defence  to  McWhinney's  action, 
sought  to  set  up  tiie  matters  upon  whieh  he  now  relies  to 
obtain  the  rescission  of  the  agreement  itself.  These  were, 
adultery  on  the  part  of  his  wife  committed  prior  to  the  mak- 
ing of  the  agreement  in  question,  and  its  concealment  from 
plaintiff  when  the  agreement  was  entered  into  on  31st  March, 
1900.  Plaintiff,  finding  himself  unable  to  set  up  this  de- 
fence successfully  in  the  Division  Court,  brought  the  present 
action. 

The  learned  Master  held  that  the  defendant  McWhinney 
was  a  necessary  party  to  this  action,  and  from  this  part  of  his 
decision  there  is  no  appeal.  The  action  is  therefore  prima 
facie  within  Con.  Rule  162  (c).  In  his  written  opinion  the 
Master  enters  into  a  learned  and  elaborate  discussion  of  the 
question  whether  imder  this  Rule  the  granting  of  leave  to 
serve  a  writ  on  a  defendant  resident  abroad  is  discretionary, 
where  facts  exist  which  bring  the  case  in  which  such  leave  is 
sought  within  the  letter  of  some  one  of  the  provisions  of  the 
Rule,  and  also  upon  the  nature  and  extent  of  such  discre- 
tion. He  holds  the  discretion  to  exist  and  to  be  unfettered. 
•    ■     • 

In  the  view  which  I  take  of  this  case,  I  find  it  unneces- 
sary to  deal  with  these  very  interesting  and  no  doubt  import- 
ant problems.     ... 

Assuming  that  the  discretion  asserted  on  behalf  of  the 
defendants  does  exist  and  is  of  the  widest  character,  it  is 
nevertheless  conceded  to  be  a  judicial  discretion  to  be  exer- 
cised upon  adequate  reasons  and  subject  to  review  upon 
appeal. 

The  Master  in  Chambers,  in  exercising  whatever  discre- 
tion is  vested  in  him  in  favour  of  defendants,  proceeded 
upon  the  groimd  that  the  substantial  issue  for  trial  will  be 
the  alleged  misconduct  of  the  female  defendant,  and  upon 
the  further  ground  that  the  present  plaintiff  is  really  the  actor 
in  the  present  litigation.  With  great  respect,  I  am  unable 
to  agree  with  these  views. 

I  think  upon  the  material,  and  from  the  very  nature  of 
plaintiff^s  claim,  it  is  unlikely  that  the  misconduct  of  his 
wife  w\\\  be  seriously  in  issue.     The  real  contest,  if  I  may 
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attach  any  weight  to  the  importance  which  it  seemed  to  have 
in  the  eyes  of  counsel  when  before  me,  will  turn  rather  upon 
the  alleged  knowledge  of  such  misconduct  by  the  plaintiff 
and  his  solicitor  when  making  the  agreement  of  March,  1900, 
and  the  effect  of  such  knowledge,  if  it  existed,  by  way  of 
estoppel.  The  evidence  upon  this  issue  will  manifestly  be 
rather  in  Ontario  than  in  England.  It  was  principally 
because  upon  the  issue  of  adultery  the  evidence  would  be 
found  in  England  that  the  learned  Master  tl^ought  he  should 
refuse  to  allow  the  present  action  to  proceed  in  Ontario. 
The  suggested  excuse  for  the  misconduct  of  the  female  de- 
fendant viz.,  her  poverty  and  the  difficulties  arising  out  of 
her  alleged  abandonment  by  her  husband — indicates  that  there 
is  not  likely  to  be  a  real  contest  as  to  the  fact  of  the  miscon- 
duct itself.  The  value  of  the  suggested  excuse  as  an  answer 
to  the  plaintiflPs  claim,  I  do  not  esteem  as  highly  as  the 
learned  Master  apparently  did. 

Upon  the  other  ground,  I  cannot  understand  how  the 
plaintiff  can  be  said  to  be  the  prime  mover,  the  real  actor, 
in  this  litigation.  It  seems  to  me  that  the  learned  Master 
furnishes  a  conclusive  answer  to  this  contention  when  he 
says : — "  If  the  action  brought  bv  McWhinney  on  the  agree- 
ment had  been  for  an  amount  within  the  jurisdiction  of  the 
High  Court,  the  object  of  the  present  action  would  have  been 
gained  by  setting  up  the  demand  for  cancellation  as  a  counter- 
claim and  making  Mrs:  Postlethwaite  a  party  thereto." 

Upon  these  grounds  therefore  I  am  driven  to  the  conclu- 
sion that  plaintiff's  appeal  must  be  allowed. 

The  costs  here  and  below  will  be  to  the  plaintiff  in  any 
event  of  this  action. 


Anglin,  J.  May  5th^  1904. 

CHAMBERS. 

SMITH  V.  CLARKSON. 

Staying  Proceedings — Action  Trivial  or  Frivolotis — Accouni 
— Previous  Accounting  before  Surrogate  Judge — Mala 
Fides — Insolvency  of  Plaintiff — Absence  of  Real  Interest 
in  Result  of  Action — Alternative  Order  for  Security  for 
Costs — PaHiculars. 

Motion  by  defendant  to  stay  the  action  as  frivolous  and 
vexatious  or  an  abuse  of  the  process  of  the  Court,  or  to  set 
aside  the  statement  of  claim  as  too  vague  and  general,  or 
for  particulars. 

VGU   |TI.-  O.WR.  NO.    18r— 40  + 
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The  action  was  brought  for  an  account  of  the  dealings 
of  defendant  with  the  insolvent  estate  of  the  late  firm  of 
Cooper  &  Smith,  of  which  he  became  assignee  for  creditors 
before  58  Vict.  ch.  23,  under  a  deed  of  assignment  not  within 
the  Assignments  Act,  now  R.  S.  0.  1897  ch.  147.  Plaintiff 
alleged  negligence  and  want  of  care  on  the  part  of  defendant 
and  failure  to  distribute  the  estate  or  the  assets  collected  by 
him.  Plaintiff  also  sought  to  compel  defendant  to  carry  out 
the  terms  of  his  trust. 

W.  E.  Middleton,  for  defendant. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 

Anglin,  J. — Plaintiff  was  a  member  of  the  insolvent  firm 
of  Cooper  &  Smith.  It  is  alleged  and  not  denied  that  the 
application  of  all  available  assets  will  leave  many  thousand 
dollars  of  the  firm^s  liabilities  unsatisfied.  As  ultimate  bene* 
ficiary,  in  respect  of  his  rights  under  the  trust  deed,  as  a 
member  of  the  insolvent  firm,  plaintiff's  interest  is  very 
remote  indeed,  and  the  sworn  allegation  of  his  insolvency, 
made  on  behalf  of  defendant  upon  this  motion,  is  undis- 
puted. He  also  claims  to  be  interested  as  a  beneficiary  of  the 
estate  of  the  late  John  Smith,  which  is  a  very  large  creditor 
of  the  insolvent  firm.  But  it  is  not  pretended  that  any^ 
thing  that  could  possibly  be  realized  from  this  latter  source 
would  materially  alter  plaintiff's  hopelessly  insolvent  posi- 
tion. 

Defendant's  accounts  of  this  trust  were  taken  before  the 
Surrogate  Judge  of  the  county  of  York,  under  63  Vict  ch. 
17,  sec.  18,  after  due  notice  to  plaintiff.     .     .     . 

By  R.  S.  0.  1897  ch.  59,  sec.  72,  the  approval  of  the  Sur- 
rogate Judge  of  accounts  duly  filed  in  his  Court,  so  far  as 
given,  is  made  binding  upon  all  persons  "notified  of  the 
proceedings  " — "  except  so  far  as  fraud  or  mistake  is  shewn." 
Neither  fraud  nor  mistake  is  alleged  in  the  statement  of 
claim,  nor  in  the  affidavits  upon  the  present  motion. 

That  the  accounting  now  sought  is  in  respect  of  the  same 
matters  as  were  passed  upon  by  the  Surrogate  Judge  is  not 
disputed • 

Moreover,  in  the  light  of  the  correspondence  ...  I 
am  more  than  gravely  doubtful  of  plaintiff's  good  faith  in 
prosecuting  this  action.     .     .     . 

The  jurisdiction,,  imder  such  circumstances,  to  stay  the 
action  as  frivolous  and  vexatious  and  an  abuse  of  the  process 
of  the  Court,  is  established  upon  the  very  highest  authority: 
Reichel  v.  Magrath,  14  App.  Cas.  665;  Stephenson  v.  Qar- 
nett,  [1898]  1  Q,  B.  677.     .     .     . 

In  reaching  the  conclusion  that  plaintiff's  action  is  frivol- 
ous and  vexatious,  I  am  not  a  little  influenced  by  its  appar- 
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ent  mala  fides.  I  realize  too  that  the  jurisdiction  invoked  by 
defendant,  as  put  by  Chitty,  L.J.,  "is  a  summary  one  and 
ought  to  be  exercised  with  great  caution/' 

I  feel,  therefore,  that  plaintiff  should,  if  he  can  remove 
^he  impression  against  the  honesty  of  his  present  action,  be 
given  an  opportunity  to  prosecute  it,  in  view  of  the  rather 
startling  allowances  made  to  defendant  for  remuneration 
and    ...        expenses. 

This  indulgence  ...  is  only  extended  in  the  exer- 
cise of  a  discretion,  which  I  believe  I  have^  in  regard  to 
granting  the  extraordinary  relief  claimed  by  defendant,  and 
because  by  the  imposition  of  proper  terms  I  can  probably 
suflBciently  protect  the  rights  of  defendant. 

I  deal  with  the  case  the  more  readily  in  this  way  because 
I  regard  the  action,  a^  to  the  relief  claimed,  whatever  other 
indirect  purpose  it  may  have,  as  not  prosecuted  for  the  bene- 
fit of  plaintiff  in  any  degree  whatever.  .  .  .  [Reference 
as  to  security  for  costs  on  this  ground  to  Gordon  v.  Arm- 
strong, 16  P.  R.  432,  438-9;  but  (contra)  Major  v.  Mac- 
kenzie, 17  P.  R.  18;  Little  v.  Wright,  16  Gr.  576;  Hearsey 
V.  Pechel,  5  Bing.  N".  C.  466 ;  Pritchard  v.  Pattison,  1  0.  L. 
B.  37.] 

I  prefer  to  rest  the  present  order  upon  other  grounds. 
An  order  will  issue  staying  this  action  perpetually,  unless, 
within  one  month,  plaintiff  gives  security  in  the  usual 
amount  for  defendant's  costs.  Should  such  security  be  so 
given,  defendant  may  have. an  order  requiring  plaintiff  to 
furnish  particulars  of  the  "negligence  and  want  of  care'' 
and  of  the  "  diligence  and  care  "  mentioned  in  the  7th  para- 
graph of  the  statement  of  claim,  and  of  the  "  amoimt  not 
distributed  "  mentioned  in  the  8th  paragraph,  and  extending 
time  for  delivery  of  defence  until  the  expiration  of  one  week 
after  such  particulars  are  delivered. 

Costs  of  this  motion,  if  security  be  given,  to  be  costs  to 
defendant  in  any  event.  If  default  be  made  in  giving  secur- 
ity, costs  of  this  motion  and  of  the  action  to  be  paid  by 
plaintiff  forthwith  after  taxation. 


May  5th,  1904. 

DIVISIONAL    COURT. 

PATRIARCHE  v.  TOWTST  OP  ORILLIA. 

Work  and  Labour  —  Payment  for  —  Contract  —  Quanium 
Meruit — Pleading — Amendment, 

Action  for  the  price  of  work  and  materials  expended  and 
used  by  plaintiff  in  the  construction  of  a  dam  and  electrical 
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works  for  and  at  the  request  of  defendant  corporation,  who 
were  authorized,  by  certain  private  Acts  of  the  Legislature 
of  Ontario  passed  in  1899  and  1902,  to  construct  and  raise 
money  to  pay  for  the  said  works.  Plaintiff  claimed  $211,- 
462.52  and  interest.  • 

One  B^an  was  added  as  a  defendant  in  respect  of  a  lien 
held  by  him  upon  the  moneys  due  to  plaintiff. 

The  defendant  corporation  in  their  statement  of  defence 
denied  any  liability  to  plaintiff  except  under  the  terms  of 
an  agreement  between  them  and  plaintiff  and  the  Electrical 
Motrice  and  Construction  Co.  of  Toronto,  dated  1st  August, 
1899,  under  which  they  said  all  the  work  done  by  plaintiff 
was  performed*  and  by  the  terms  of  which  they  submitted 
that  they  and  plaintiff  were  bound.  They  claimed  certain 
penalties  for  delay  in  the  completion  of  iiie  work  provided 
for  by  the  contract;  they  said  that  the  work  was  not  fully 
completed  by  plaintiff;  that  plaintiff  was  not  entitled  to  re- 
cover without  production  of  the  engineer's  certificates  re- 
quired by  the  contract ;  and  they  submitted  that  the  Electrical 
Motrice  and  Construction  Co.  were  necessary  parties. 

The  action  was  tried  before  H.  H.  Strathy,  K.C.,  sitting 
by  consent  of  the  parties  and  at  the  request  of  Britton,  J. 

The  learned  King's  Counsel  found  that  the  evidence  ad- 
duced did  not  establish  plaintiff's  case  as  set  out  in  his  state- 
ment of  claim,  but  gave  him  leave  to  amend  the  statement 
of  claim  by  setting  up  a  claim  under  the  agreement  men- 
tioned in  the  statement  of  defence,  provided  he  did  so  within 
28  days,  and  directed  that  in  default  of  amendment  the 
action  should  be  dismissed  with  costs. 

Plaintiff  did  not  amend,  but  appealed  to  a  Divisional 
Court. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

W.  Laidlaw,  K.C.,  and  J.  Bicknell,  K.C.,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  R.  D.  Gunn,  K.C.,  for  de- 
fendant corporation. 

I.  F.  Helbnuth,  K.C.,  and  J.  Haverson,  K.C.,  for  defen- 
dant Ryan. 

Street,  J. — The  contention  of  plaintiff  is  that  no  contract 
has  ever  existed  between  him  and  the  corporation  of  Orillia 
fixing  the  price  of  the  work  he  has  performed  or  any  part  of 
his  work,  and  that  he  is  entitled,  therefore,  by  reason  of  the 
acceptance  of  his  work  by  the  corporation,  to  be  paid  for  it 
upon  a  quantum  meruit. 
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In  the  first  place,  I  find  it  impossible  to  come  to  any 
other  conclusion  upon  the  evidence  with  regard  to  the  tender 
received  by  the  corporation  purporting  to  be  signed  by  plain- 
tiff and  dated  25th  July,  1899,  than  that  at  which  the  learned 
King's  Counsel  arrived,  viz.,  that  the  tender  was  sent  by  and 
on  behalf  of  plaintiff  and  was  in  fact  his  tender.  A  formal 
agreement  based  upon  this  tender,  but  with  amplifications 
and  new  stipulations,  was  then  drawn  up  and  agreed  to  by 
the  representatives  of  the  council  of  defendants  and  by  plain- 
tiff, and  by-law  No.  333  was  passed  with  the  intention  of 
authorizing  the  execution  of  the  contract  on  the  part  of  the 
corporation.  My  conclusion  from  the  evidence  and  from  the 
subsequent  acts  and  correspondence  of  the  parties  is,  that  a 
real  agreement  was  come  to  by  the  parties  at  this  time  as  to 
the  work  that  was  to  be  done  and  the  price  that  was  to  be 
paid,  the  agreement  being  rendered  suJBBciently  flexible  to  be 
adapted  to  such  portions  of  the  work  as  were  not  absolutely 
defined,  by  the  powers  conferred  upon  the  engineer.  It  is 
true,  however,  that  when  it  came  to  the  formal  execution  of 
the  contract  and  to  the  passing  of  the  by-law,  a  degree  of 
carelessness  was  shewn  which  has  given  to  plaintiff  an  excuse 
for  his  present  contention.  The  by-law  refers  to  the  agree- 
ment as  being  annexed  to  it,  whereas  in  fact  no  agreement  was 
annexed  to  it;  the  agreement  refers  to  a  schedule  as  being 
attached  to  it,  setting  out  certain  documents  which  were 
intended  to  form  part  of  the  agreement,  but  no  such  sched- 
ule was  attached.  ;  .  .  But  both  parties  seem  to  have 
understood  perfectly  well  what  the  documents  were  which 
should  have  been  set  forth  in  the  omitted  schedule,  and  what 
were  the  terms  of  the  agreement,  for  plaintiff  proceeded  with 
the  work  under  the  direction  of  the  engineer,  with  no  more 
than  the  amount  of  friction  and  discussion  between  con- 
tractor and  engineer  usual  under  such  circumstances,  and, 
as  I  should  further  find  upon  the  evidence,  without  any  notice 
whatever  to  the  corporation  that  plaintiff  was  not  proceeding 
under  the  terms  of  the  contract. 

The  work  was  to  have  been  completed  on  2nd  December, 
1899,  under  a  penalty  of  $25  a  day,  but  it  had  not  nearly 
reached  completion  on  5th  July,  1900.  On  that  day  a  further 
agreement  under  seal  was  entered  into  between  the  parties. 
.  .  .  It  provided  that  the  time  should  be  extended  and 
that  plaintiff  and  defendant  Ryan  should  proceed  at  once  to 
complete  the  work  according  to  the  terms  of  the  contract  of 
1st  August,  1899;  the  corporation  agree  to  release  their 
claim  to  the  penalties  .  .  .  and  both  parties  agree  that 
in  all  other  respects  the  contract  of  1st  August,  1899,  re- 
mains in  full  force  and  effect.     ...     I  do  not  find  it  any- 
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where  shewn  to  my  satisfaction  that  plaintiff  before  the  com- 
pletion of  the  work  ever  at  any  time  took  the  position  liiat  he 
was  not  working  under  the  contract  and  gave  notice  to  that 
effect  to  the  corporation. 

About  3lBt  August,  1901,  however,  a  change,  undoubtedly 
of  a  highly  important  character,  was  made  in  the  form  of 
the  dam.  .  .  .  The  changed  plan  was  carried  out  and 
has  proved  eflBcient,  and  the  work  was  finally  completed  upon 
this  plan  and  taken  over  and  accepted  by  defendants  at  the 
end  of  December,  1901,  or  very  early  in  January,  1902.  .  .  . 

I  find  no  reason  for  differing  from  the  conclusion  arrived 
at  by  the  learned  King's  Counsel.  ...  I  think  with  him 
that  the  alteration  in  form  was  in  fact  a  mere  matter  of 
dimension  and  detail  which  the  engineer  had  power  to  make 
under  a  provision  of  the  contract.  I  think  that  is  the  view 
taken  of  it  by  plaintiff  himself  at  the  time  of  the  alteration. 
It  is  inconceivable  that  if  he  regarded  the  change  as  of  such 
a  fundamental  character  as  entirely  to  do  away  with  the 
contract,  he  should  not  at  once  formally  and  unequivocally 
have  taken  that  position.  See  Thorn  v.  Mayor,  etc.,  of  Lon- 
don, 1  App.  Cas.  120,  per  Lord  Hatherley  at  pp.  133-4.  .  .  . 

My  conclusion  upon  the  whole  case  is,  that  plaintiff  must 
beheld  to  have  worked  from  beginning  to  end  upon  the  tarms 
of  the  agreement  which  he  made  with  the  corporation  on  Ist 
August,  1899,  which  terms  are  set  forth  in  the  several  writ- 
ings ever  since  treated  by  the  parties  as  embodying  them, 
subject  to  the  modifications  set  forth  in  the  agreement  of 
5th  July,  1900.  Upon  the  basis  of  this  contract  he  would  be 
entitled  to  the  balance  of  $42,546.09,  according  to  the  find- 
ings of  the  learned  King's  Counsel,  with  interest  from  11th 
April,  1902.  On  amending  his  pleadings  and  suing  upon  the. 
contract,  he  might  perhaps  be  allowed  to  go  into  evidence 
shewing  himself  entitled  to  a  further  allowance  or  to  a  certi- 
ficate for  further  allowance.  He  has  not,  however,  sued  upon 
the  contract  at  all,  but  upon  a  quantum  meruit,  and  upon 
the  pleadings  as  they  stand  he  is  not  entitled  to  recover. 
.  .  .  This  is  by  no  means  a  mere  matter  of  form.  .  . 
If  there  was  in  fact  a  contract,  it  was  one  to  which  others 
besides  the  plaintiff  and  defendants  were  parties,  and  it  con- 
tained terms  and  conditions  as  to  payment  and  so  forth  to 
which  defendants  have  a  right  to  refer  as  governing  their 
liability.  Plaintiff  denies  that  he  is  subject  to  any  terms 
whatever ;  he  says  he  has  done  work  worth  so  many  thousand 
dollars  for  defendants,  which  they  have  accepted,  and  for 
which  they  must  pay  the  full  value,  without  regard  to  any 
consideration  but  its  value.  In  my  opinion  .  .  .  there 
was  a  contract  which  fixed  the  price  and  the  terms  on  which 
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the  price  was  to  be  paid,  and  which  regtdated  the  price  of  the 
extra  work  and  the  manner  in  which  it  was  to  be  paid  for. 
Plaintiff  has  had  an  opportunity  offered  him  to  amend  his 
pleadings  and  claim  under  the  contract.  He  has  deliberately 
refused  to  do  so,  and  until  he  does  so  and  enables  defendants 
to  present  any  defences  which  they  may  have  to  his  recovery 
under  the  contract,  I  fail  to  see  how  we  can  come  to  his 
assistance.  .  .  .  Plaintiff  should,  perhaps,  however,  have 
another  chance  of  amending  his  pleadings  by  claiming  under 
the  contract.  He  should  have  two  weeks  within  which  to 
amend  ...  in  which  case  the  matter  may  be  spoken  to 
again;  if  he  does  not  amend  within  that  time,  the  appeal 
should  be  dismissed  with  costs. 

Falconbridgb,  C.J.,  concurred,  giving  reasons  in  writing. 

Bbitton,  J.,  dissented,  giving  reasons  in  writing. 


OsLER,  J.A.  May  5th^  1904. 

C.A. — CHAMBERS. 

GORDAlSriEE  v.  JOHN  DICK  CO. 

Leave  to  Appeal — Court  of  Appeal — Master  and  Servant — In- 
jury to  Servant  —  Negligence  —  Defect  in  Machinery — 
Notice  or  Knowledge>--Contrtbutory  Negligence — WorTc- 
men's  Compensation  Act  —  Amendment — Court  Supple- 
menting  Findings  of  Jury — Grounds  of  Appeal, 

Motion  by  defendants  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (ante  372)  dismissing  motion  by  defendants 
to  set  aside  judgment  of  Britton,  J.  (2  0.  W.  R.  1051),  in 
favour  of  plaintiff  upon  the  findings  of  a  jury,  and  to  enter 
judgment  for  defendants  or  for  a  new  trial,  in  an  action  for 
damages  for  injuries  sustained  by  plaintiff  owing  to  defend- 
ants' alleged  negligence  while  he  was  employed  in  their  bag 
factory.    He  was  injured  by  the  fans  of  a  drying  machine. 

E.  E.  A.  DuVemet,  for  defendante. 

E.  C.  S.  Huycke,  K.C.,  for  plaintiff. 

OsLER,  J.A. —  .  .  .  The  Workmen's  Compensation  Act 
is  not  referred  to  in  the  pleadings,  but  notice  of  action  was 
given  under  the  Act,  and  some  of  the  questions  left  to  the  jury 
indicate  that  the  Act  was  intended  to  be  relied  on.  .  .  . 
The  jury  found  that  there  was  a  defect  in  the  condition  or 
arrangement  of  the  belt  or  pulleys  for  driving  the  fans ;  that 
the  defect  was  in  the  shifting  lever  and  loose  pulley ;  that  the 
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defendants  were  guilty  of  neglect  in  not  repairing  the  sHft- 
ing  lever;  tliat  the  accident  was  caused  by  this  neglect;  and 
that  plaintiff  was  not  guilty  of  contributory  negligence. 

TTie  jury  w^ere  not  asked  whether  the  defect  was  known 
to  or  arose  from  or  was  not  remedied  owing  to  the  negligence 
of  defendants. 

It  was  contended  at  the  trial,  and  was  assumed,  perhaps, 
rightly,  in  the  Divisional  Court,  that  the  evidence  would  not 
support  the  action  against  the  employers,  looked  at  simply  as 
a  case  at  common  law ;  but  that  Court,  acting  upon  Rule  615, 
came  to  the  conclusion  that  it  had  before  it  aU  the  materials 
necessary  for  finally  determining  the  questions  in  dispute, 
and  allowed  plaintiff  to  amend  his  claim  by  making  it  imder 
the  Workmen's  Compensation  Act,  as  well  as  at  common  law, 
and  being  of  opinion  that  there  was  undisputed  evidence  that 
if  the  machinery  was  defective,  as  found  by  the  jury,  the  de- 
fect was  known  to  the  employers,  they  supplemented  the 
finding  of  the  jury  in  this  respect,  and  dismissed  the  motion 
against  the  judgment. 

It  was  stoutly  contended  before  me  that  leave  to  appeal 
should  be  given,  on  the  ground  that  there  was  no  evidence  in 
support  of  the  additional  finding,  or  rather  none  on  which  the 
Court  was  at  liberty  to  act,  as  the  question  of  notice  to  the 
employer,  as  well  as  that  of  the  existence  of  the  defect,  was  a 
matter  in  controversy  and  should  have  been  passed  upon  by 
the  jury. 

A  careful  examination  of  the  evidence,  however,  satisfies 
me  that  this  is  not  the  case. 

Plaintiff  deposed  that  some  time  before  the  accident  he 
had  complained  to  Holmes,  the  machinist,  and  to  Parrington, 
the  foreman  of  his  (plaintiff's)  floor,  that  the  pulley  shifter 
was  unhandy,  inconvenient,  and  dangerous,  and  that  it  would 
not  hold  the  belt.  Holmes  admitted  that  plaintiff  had  com- 
plained to  him  about  it  being  out  of  repair  and  had  asked  him 
to  fix  it,  saying  it  would  be  handier  for  him.  He  put  him  off 
because  it  had  been  broken  so  often  he  got  tired  of  fixing  it. 

Parrington,  the  foreman,  also  admitted  that  plaintiff  had 
asked  him  more  than  once  before  the  accident  to  have  the 
pulley  shifter  fixed,  and  that  he  had  told  the  machinist  (re- 
pirer)  to  do  so.  He  said  that  plaintiff  wanted  it  fixed  so  that 
he  could  keep  the  belt  on  the  tight  pulley.  He  did  not  com- 
plain of  danger  from  the  defect,  or  want  of  repair,  but  that 
it  caused  him  trouble  or  inconvenience  in  keeping  the  belt  on 
the  tight  pulley  until  it  got'  into  rapid  motion. 

As  the  jury  accepted  plaintiff^s  evidence  that  the  tendency 
of  the  belt  was  to  slip  from  the  loose  to  the  tight  pulley,  in- 
stead of  vice  versa,  I  do  not  see  that  the  qualincation  by 
Holmes  and  Parrington  of  plaintiff^s  evidence  in  that  respect 
at  all  weakens  the  force  of  their  admission  that  a  complaint 
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was  in  fact  made  from  which  they  both  had  notice  that  the 
shifter  was  in  a  defective  condition;  and  Parrington,  at  all 
events,  was  a  person  notice  to  whom  would  affect  defendants 
under  sees.  3   (1)  and  6  (1)  of  the  Act. 

It  w^as  ako  urged  that  plaintiff  appeared  upon  his  own 
shewing  to  have  been  himself  the  author  of  his  injury,  having 
put  his  hand  into  a  dark  or  insuihciently  lighted  place  where 
he  knew  the  fans  might  be  revolving  if  the  belt  had  shifted 
to  the  tight  pulley. 

I  think  it  was  open  to  the  jury  upon  the  evidence  to  find  as 
they  did  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  that  the  trial  Judge  would  not  have  dismissed  the 
action  at  any  stage  of  the  case,  on  the  ground  that  the  proxi- 
•mate  cause  of  the  accident  was  plaintiff's  own  negligence. 

For  these  reasons  leave  to  appeal  should  be  refused. 

Motion  dismissed  with  costs.    . 

Anolin^  J.  May  6th,  1904. 

CHAMBERS. 

XEELY  V.  PAEKY  SOUND  EIVER  IMPROVEMENT 
COMPANY. 

Costs  —  Scale  of — Trespass  to  Land — Value  of  Land-^ 
Recovery  of  $100  Damages — Jurisdiction  of  District  Caurt 
— Division  Court — Summary  Procedure  under  R.  S.  0. 
ch,  85 — Effect  of  Direction  Preventing  Set-off  of  Costs. 

Appeal  by  defendants  from  taxation  by  a  local  officer  of 
plaintiff's  costs  of  this  (High  Court)  action  on  the  County 
Court  scale,  on  the  ground  that  Division  Court  costs  only 
should  have  been  allowed,  or  costs  appropriate  to  proceedings 
under  E.  S.  0.  1897  ch.  85,  sec.  1 ;  and  cross-appeal  by  plain- 
tiff, on  the  ground  that  High  Court  costs  should  have  been 
taxed. 

J.  D.  Falconbridge,  for  defendants. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

Anglin,  J. — The  action  was  brought  to  recover  damages 
for  flooding  and  other  trespasses  to  farm  lands  upon  the  banks 
of  the  north  branch  of  the  Seguin  river,  a  non-navigablo 
stream,  across  which  defendants,  a  company  incorporated  un- 
der E.  S.  0.  1897  ch.  194,  have  erected  a  dam.     .     . 

A  jury  assessed  plaintiff's  damages  at  $100,  and  judgment 
has  been  entered  for  that  sum  with  "costs  of  Court  haying 
jurisdiction  to  amount  of  $100  damages  without  any  set-off 
of  costs  by  defendants  against  plaintiff." 

The  statement  of  claim  expressly  alleges  plaintiff's  owner- 
ship of  the  flooded  lands,  and  also  of  the  banks  and  bed  of 
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tl*  iirer  flowing  through  his  farm.  These  allegations, 
mmongBt  others,  are  expressly  denied  in  the  statement  of  de- 
fence. 

Upon  these  pleadings  the  title  to  land  is  brought  in  ques- 
tion: Seabrook  v.  Young,  14  A.  R.  97;  Flett  v.  Way,  14  P.  K. 
32;  Danaher  v.  Little,  13  P.  R  361. 

Afl  Armour,  C.J.,  says  in  Worman  v.  Brady,  12  P.  R^  618, 
I  must  determine  according  to  the  pleadings,^  not  according 
to  what  took  place  at  the  trial.  See,  too,  Brown  v.  Hose,  14 
P.  R.  3,  not  affected  upon  this  point  by  Dale  v.  Weston 
Lodge,  17  R  R.  613. 

The  value  of  plaintiflPs  land  is  not  in  evidence.  I  assume 
that  it  could  not  be  even  plausibly  contended  that  it  does  not 
exceed  $200. 

The  combined  operation  of  R.  S.  0.  1897  ch.  55,  sec.  23, 
s«ub-sec.  8,  and  of  ch.  109,  sec.  9,  sub-sec.  1,  does  not  confer 
upon  the  District  Court  of  Parry  Sound  jurisdiction  to  enter- 
tain this  action  for  trespass,  even  were  the  title  itself  not  put 
in  issue.  The  title  being  clearly  in  issue,  however,  and  clause 
(d)  of  sub-sec.  2  of  sec.  9  of  ch.  109  not  applying  to  Parry 
Sound  district,  it  is  beyond  doubt  that  this  action  was  not 
within  the  competence  of  the  District  Court. 

An  action  for  damages  for  trespass  to  land  is  not  a  per- 
sonal action  within  the  meaning  of  R.  S.  0.  1897  ch.  109, 
sec.  64.  The  Division  Court,  therefore,  could  not  have  tried 
this  action,  and,  although  pjaintifif  might  have  proceeded  un- 
der R.  S.  0.  1897  ch.  85,  sec.  1,  it  has  been  held  that  a  suitor 
may,  if  he  chooses,  pursue  his  ordinary  remedy  by  action,  in- 
stead of  proceeding  before  a  stipendiary  magistrate:  Blair  v. 
Chew,  21  C.  L.  T.  Occ.  N.  404.  By  so  doing  he  incurs  the 
risk  of  being  deprived  of  his  costs  by  the  Judge  who  tries  his 
action :  Neely  v.  Peter,  4  0.  L.  R.  293.  Here,  however,  the 
trial  Judge,  who  alone  had  the  power  to  dispose  of  such  costs, 
has  awarded  them  to  the  plaintiff. 

Unless,  therefore,  the  express  exclusion  of  set-oflE  by  the 
judgment  under  consideration  is  to  be  interpreted  as  intend- 
ed to  preclude  plaintiff  in  any  event  from  recovering  costs  on 
the  High  Court  scale,  I  am  of  opinion  that  this  is  the  effect 
of  awarding  "costs  of  Court  having  jurisdiction  to  amount 
of  claim  for  $100  damages."  This  must  mean  in  an  action 
framed  as  is  this  action,  and  raising  issues  such  as  are  spread 
upon  the  pleadings.  To  construe  the  words  excluding  set-off 
as  necessarily  intended  to  deprive  plaintiff  of  High  Court 
costs  mighj:  leave  him  without  any  costs  at  all,  because  the 
only  costs  given  him  are  those  of  the  High  Court  Wherefore 
I  infer  that  these  words  were  inserted  merely  as  an  additional 
precaution  to  prevent  plaintiff,  should  any  inferior  Court  be 
found  to  possess  jurisdiction  to  try  this  action,  losing  any 
portion  of  the  costs  recoverable  upon  the  scale  of  such  lower 
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Court  by  the  set-ofl^  to  which,  under  Rule  1132,  unless  order 
were  expressly  made  to  the  contrary,  defendants  would,  in 
that  event,  be  entitled. 

Defendants'  appeal  dismissed  with  costs,  and  plaintiff's 
appeal  allowed  with  costs. 

Anglin,  J.  May  6th,  1904. 

CHAMBERS. 

QUEBEC  BANK  v.  PHCENIX  INS.  CO. 

Particulars — Statement  of  Defence — Action  on  Fire  Insur- 
ance Policy  —  Falsification  of  Stock  Lists  —  Amount  of 
Overstatements  —  Motion  for  Particulars  —  Affidavit  in 
Support. 

Appeal  by  defendants  from  order  of  local  Judge  at  St. 
Catharines  for  further  and  better  particulars  of  the  statement 
of  defence  in  an  action  upon  a  fire  insurance  policy  assigned 
to  plaintiffs.    The  policy  covered  a  stock  of  goods. 

D.  L.  McCarthy,  for  defendants. 

R.  McKay,  for  plaintiffs. 

Anqlin,  J. — The  appeal  is  on  two  grounds: — (a)  The 
motion  having  been  made  after  issue  joined,  the  material  in 
support  thereof  is  insufficient,  (b)  It  is  impossible  for  de- 
fendants to  furnish  particulars  of  the  falsification  of  the 
"  stock  lists  '^  as  ordered.     .     .     . 

It  is  stated  and  not  denied  that  the  schedules  accompany- 
ing the  proofs  of  loss  furnished  by  plaintiffs  were  exact  copies 
of  the  '^  stock  lists."  Defendants  say  that  there  is  $25,000 
more  stock  shewn  by  those  stock  lists  (or  proofs  of  loss), 
prepared  shortly  before  the  fire  occurred,  than  appears  upon 
the  books  of  the  insured.  To  this  extent,  in  the  particulars 
already  delivered,  they  say  the  loss  is  fraudulently  overstated, 
and  the  stock  lists  false,  and  this  they  undertake  to  establish, 
but  they  are  unable  to  say  what  the  precise  overstatement 
upon  each  article  or  class  of  articles  specified  in  such  stock 
lists  may  be. 

I  am  unable  to  distinguish  this  case  in  principle  from 
Katrine  Lumber  Co.  v.  Liverpool  and  London  and  Globe  In?. 
Co.,  17  P.  R.  318.     .     .     . 

Upon  this  point  I  allow  defendants'  appeal.  The  objec- 
tion to  the  sufficiency  of  the  affidavit  filed  in  support  of  the 
original  motion  seems  to  me  also  well  taken.  There  is  no 
allegation  that  the  nature  of  the  defence  intended  to  be  set 
up  is  unknown  to  plaintiffs:  Uda  v.  Algoma  Central  R.  W. 
Co.,  1  0.  W.  R.  24G ;  and  the  deponent  does  not  in  terms  state 
that  his  belief  as  to  the  necessity  of  particulars  for  the  safety 
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of  plaintiffs  in  going  to  trial  is  based  upon  the  conferences  to 
which  ho  refers:  Rule  518;  Bank  of  Toronto  v.  Ins.  Co.  of 
Xorth  America,  18  P.  K  37;  Smith  v.  Boyd,  17  P.  R.  463. 
Appeal  allowed  with  costs  to  defendants  in  any  event. 


Idington^  J.  May  6th^  1904. 

WEEKLY  COURT. 

RE  ATLAS  LOAN  CO. 

GREEN'S  CASE. 

Company  —  Winding-up  —  Contributory  —  SubscHption  for 
Shares — Payments  on — Appropriation — Statute — Making 
Shareholder  Incorporator  of  New,  Company — Powers  of 
Dominion  Parliamen t — A cquiescenoe. 

Appeal  by  A.  S.  Green  from  an  order  of  the  Master  in 
Ordinary  in  the  course  of  winding-up  proceedings  placing  the 
name  of  the  appellant  on  the  list  of  contributories  of  the  com- 
pany in  respect  of  unpaid  shares. 

E.  E.  A.  DuVernet,  for  appellant. 

W.  H.  Hunter,  for  liquidator. 

Idington^  J. — I  think  that  Mr.  Green  intended  to  sub- 
scribe, and,  notwithstanding  tlie  defective  form  of  written 
authority,  did,  by  the  hand  of  Wallace,  subscribe  for  60  shares 
of  stock  in  the  St.  Thomas  Loan  Co.  He  paid  immediately 
afterwards  $1,000  on  account  of  this  stock.  A  few  months 
later  he  subscribed  for  40  more  shares.  He  made  on  both, 
without  distinguishing  which,  9  further  payments  of  cash, 
and  allowed  a  small  dividend  to  be  applied  in  payment.  These 
payments  extended  over  about  a  year  and  a  half,  and  were 
credited  in  such  a  way  and  so  appropriated  by  the  ledgelr 
account  as  to  shew  after  each  payinent  a  total  balance  upon 
the  whole,  ending  with  a  balance  of  $3,000  unpaid  on  29th 
August,  1891. 

By  his  notice  of  defence  he  admits  the  execution  of  the 
subscription,  and  by  his  letter  asserts  that  he  subscribed  for 
$5,000  of  stock. 

In  the  face  of  his  acts  and  at  this  late  date,  I  do  not  think 
lie  can  withdraw.     .     .     . 

His  subscription  must  be  taken  to  have  been  made  with 
knowledge  of  the  powers  of  the  company  given  by  the  Build- 
ing Societies  Act,  sec.  62,  to  tlie  directors  to  limit  the  amount 
of  stock  they  would  call,  ar.d  that  his  contract  was  such  that 
he  c..uld  not  insist  on  paying  in  more  than  this  limit. 

1  do  not  think  that  it  is  open  to  him  now,  especially  after 
his  tender  and  insisting  upon  his  position  as  a  shareholder, 
after  the  passing  of  61  Vict.  ch.  92  (D.),  and  all  that  hap- 
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pened  pursuant  thereto,  with  tna  knowledge  of  the  situation, 
to  question  in  this  proceeding  the  effect  of  that  legislation. 

Whatever  may  be  said  of  the  right  of  the  Dominion  Parlia- 
ment to  act  against  the  will  of  a  shareholder  in  a  local  com- 
pany in  making  him  an  incorporator  of  a  new  company,  can- 
not be  said  in  favour  of  one  who  actively  asserts  rights  in 
accordance  with  such  legislation,  and  acquiesces  therein  for 
years.     .     .    . 

I  see  no  entire  escape  for  appellant  from  liability,  but  I 
think,  in  view  of  the  fact  that  grave  doubt  mufit  exist  as  to  the 
appellant^s  exact  position,  the  matter  should  be  referred  back 
to  the  Master  to  consider  the  facts  which  on  the  argument  of 
this  appeal  were  noticed  for  the  first  time  in  reference  to  the 
amount  of  the  unpaid  stock  in  respect  of  which  appellant 
is  to  be  made  a  contributory. 

It  was,  I  take  it,  assumed  before  the  Master  that  appel- 
lant had  paid  up  40  shares,  and  of  these  had  transferred  38. 

He  certainly  does  not  seem,  on  the  evidence,  ever  to  have 
had  any  paid  up  stock.  The  result  of  such  appropriations  of 
payments  as  are  shewn  may  be  a  payment  of  $1,000  on 
$3,000,  and  then  of  another  total  of  $1,000  on  the  blended 
balance  of  amounts  subscribed,  appropriated  in  the  manner  I 
have  already  adverted  to,  or  it  may  be  the  application  of 
$2,000  of  payments  upon  a  total  of  $5,000  subscribed.  When 
the  38  shares  were  transferred,  these  appropriations,  whatever 
they  may  be,  had  been  made  in  the  books  for  yean*,  and  I  fail 
to  find  authority  for  the  appellant  and  the  clerk  or  manager 
to  change  the  result  and  call  any  of  the  stock  paid  up  stock. 

There  may  exist  in  the  books  and  transactions  of  the  com- 
pany or  their  rules  or  practice  something  to  guide  the  Master 
in  further  inquiry.  This  evidence,  whatever  it  may  be,  is 
not  before  me.  There  may  be  none  existing,  but  the  matter 
had  better  be  considered  and  determined  by  the  Master.     .     . 

If  the  liquidator  is  satisfied  to  reduce  the  amount  for 
which  the  contributory  is  liable  to  three-fifths  of  the  62  shares 
left  after  assignment  of  38  shares,  and  thus  confirm  that 
apparently  irregular  ^transfer,  as  a  transfer  of  38  partly  paid 
shares,  as  if  paid  up,  the  order  may  go  accordingly. 


Faloonbridge,  C.J.  May  6th,  1904. 

TRIAL. 

HEMPHILL  V.  TOWNSHIP  OF  HALDIMAND. 

Way — Nonrepair — Objects  Placed  on  Highway — Neglect  of 
MunidpaUty  to  Remove — Frightemng  Horse — Liability — 
Character  of  Horse — Contributory  Negligence. 

Action  for  damages  for  injuries  received  by  plaintiff  by 
being  thrown  out  of  a  buggy  by  reason  of  her  horse  becoming 
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frightened  at  some  stones  which  had  been  put  on  the  high- 
way by  defendants  the  GaflSelds,  unlawfully  as  plaintiff 
alleged,  and  which  defendant  corporation,  she  alleged,  had 
neglected  to  have  removed  within  a  reasonable  time. 

A.  J.  Armstrong,  Cobourg,  and  F.  M.  Field,  Cobourg,  for 
plaintiflf. 

E.  C.  S.  Huycke,  K.C.,  for  defendant  corporation. 

S.  J.  Young,  Trenton,  for  defendants  the  (}affields. 

Falconbridge^  C.J.— Plaintiff  went  out  for  a  drive  with 
a  young  lady  whom  she  was  visiting  in  Colbome,  and  a  young 
man.  .  .  .  The  latter  .  .  .  went  back  into  a  farm, 
leaving  the  girls  seated  in  the  buggy.  Presently  a  boy  came 
and  told  them  to  drive  back  to  meet  their  friend  While  they 
were  doing  so,  the  horse  saw  the  pile  of  stones  in  question 
and  got  frightened  and  ran,  and  the  occupants  of  the  buggy 
were  thrown  out  and  injured.  The  stones  were  not  ordinary 
country  rock,  but  were  bright,  conspicuous  stones  which  had 
been  blasted  in  the  Gaffields'  field. 

In  no  view  of  the  facts  of  this  case  could  defendant  muni- 
cipality be  held  liable,  and  it  was  only  faintly  argued  that  it 
could  be. 

As  to  the  individual  defendants,  it  was  no  doubt  improper 
and  unlawful  and  a  source  of  danger  to  put  these  stones  on 
the  highway.  They  differed  from  the  ordinary  country 
boulder  and  were  conspicuous  objects.  There  had  been  a  light 
rain  that  afternoon,  and  no  doubt  the  moisture  enhanced  the 
brightness  of  the  stones.  But  there  was  so  determined,  and 
T  think  so  successful,  an  onslaught  made  on  the  character  of 
the  horse,  that  I  am  obliged  to  find  that  the  plaiiitiff  does  not 
satisfy  the  onus  cast  upon  her. 

The  animal  ia  described  by  Arthur  Phillips,  in  the  quaint 
language  of  the  horseman,  as  follows: — *^I  know  flie  norse. 
I  have  driven  him  lots  of  times.  He  is  a  'mean'  horse  to 
drive ;  an  inveterate  shier.  A  man  said  he  could  see  an  unlit 
match  on  the  side  of  the  road.*'  (I  ruled  gravely — or  as 
gravely  as  I  could — that  what  the  man  said  waa  not  evi- 
dence;* but  it  was  a  forceful  iUustration.)  '*  He  was  a  hard 
horse  to  handle.'^  Phillips^s  cross-examiaation  did  not  im* 
prove  the  character  of  the  horse.  "  The  horse  had  no  brains. 
He  had  a  narrow  contracted  head.  He  was  always  on  the 
alert.     Nor  fit  for  a  lady  to  drive  at  any  time.'' 

Yeomans,  the  keeper  of  the  stable  where  the  horse  was 
hired,  said  he  was  quiet  "  by  times."  An  "  upheaded  fellow.'* 

*Cf.  the  remark  of  Stareleigb,  J., 'in  the  leading  ease  of  Bardell  ▼. 
Fiekwiokf  1  Diok.  511,  to  the  witness  WeUer :  — **  Yon  most  not  tell  as 
wh9.t  the  soldier  or  any  other  man  said,  sir  ;  if  s  not  evidence." 
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Witness  had  "  heard  say  he  would  shy/*    He  had  never  hired 
him  to  any  ladies. 

There  is  a  further  element  in  the  case,  viz.,  that  when  the 
horse  shied  and  ran,  plaintiff^s  friend.  Miss  Bloomfield,  leaned 
over  and  ^^  clutched  the  lines/*  as  plaintiff  puts  it,  or,  as  Mis^ 
Bloomfield  puts  it,  reached  out  and  tried  to  help  the  horse. 
Miss  Bloomfield  admits  that  it  is  not  quite  good  practice,  or, 
as  she  says,  "  quite  wise,"  for  the  person  who  is  not  the  driver 
to  take  hold  of  the  reins.  But  ahe  says  she  put  her  hands  in 
front  of  those  of  plaintiff,  and  both  the  ladies  are  said  to  be 
thoroughly  accustomed  to  horses  and  good  drivers.  I  let  this 
fact  go  at  that. 

But  .  .  .  I  am  of  the  opinion  that  the  horse's  char<» 
acter  is  such  os  to  leave  the  case  too  much  within  the  region 
of  doubt  as  to  wheither  it  was  the  negligence  of  defendants 
that  caused  the  accident,  and  I  am,  therefore,  constrained  to 
dismiss  the  action. 

Under  all  the  circumstances,  there  will  be  no  order  as  to 
costs. 


Mat  6th,  1904. 
divisional  court. 

BIRMINGHAM  v.  LAEKIK 

Master  and  Servant — Injury  to  8erva/nt — Canal  Works — 
Dangerous  Place  —  '^Way''  —  Workmen^s  Compensation 
Act— Negligence  of  Superintendent — Workmen  Conform- 
ing to  Orders — Contributory  Negligence. 

Appeal  by  plaintiff  from  judgment  of  MacMahon.  J,, 
(2  0.  W.  R.  636)  dismissing  the  action  with  costs,  and  alter^ 
native  motion  for  new  trial. 

The  appeal  and  motion  were  heard  by  Falconbridgb^ 
C.J.,  Street,  J.,  Britton,  J. 

G.  H.  Watson,  K.C.,  and  L.  V.  OTonnor,  Lindsay,  for 
plaintiff. 

E.  E.  A.  Du  Vemet,  for  defendants. 

Bbitton,  J. — ^I  think  the  place  where  the  plaintiff  met 
with  the  accident  which  occasioned  the  injury  of  which  he 
complains  must  be  considered  a  ^*  way  *'  within  the  meaning 
of  sub-sec.  1  of  sec.  3  of  the  Workmen^s  Compensation  for 
Injuries  Act.  K  is  conceded  that  this  place  was  a  dangerous 
place  on  which  to  walk.  Accepting  the  definition  of  *'  way  *' 
as  given  by  Lord  Esher  in  the  oft-cited  case  of  Willetts  v. 
Watt,  [1892]  2  Q.  B.  92  (there  in  the  case  of  a  workshop) 
"any  part  of  a  workshop  which  a  workman  is  required  or 
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iirhich  it  is  his  duty  to  traverse  upon  the  business  of  his  em- 
ployer/^ this  would  seem  to  be  well  within  that  definition 
upon  the  evidence. 

Thomas  Lowe  was  the  superintendent  for  the  defendants. 
He  told  plaintiff  to  go  and  help  Claiinnont  cover  up  the  top 
of  the  wall.  He  told  plaintiff  to  get  the  lumber  in  the  bottom 
of  the  canal  with  which  to  cover  the  top  of  the  wall.  Plaintiff 
was  to  get  the  lumber  from  this  place  to  assist  Clairmont 
This  seems  to  be,  upon  evidence  which  Lowe  does  not  serious- 
ly question,  explicit  direction  to  plaintiff  to  get  the  plaiik 
from  the  bottom  of  the  canal  and  hand  that  plank  to  Clair- 
mont,  who  was  upon  the  wall,  which  plank  was  to  be  used  by 
Clairmont  in  covering  the  wall.  Plaintiff  went  where  he  was 
told  by  the  superintendent  to  go — ^got  a  plank  where  the  plank, 
to  the  knowledge  of  the  superintendent,  was  to  be  f  oirnd,  and, 
in  returning  with  it  directly  to  where  Clairmont  was,  neces- 
sarily, as  it  seems  to  me,  parsed  over  the  dangerous  place,  and 
the  accident  happened.  Can  it  be  said  that  Clairmont  did 
wrong  in  going  west  to  meet  plaintiff,  and  that  plaintiff,  un- 
der such  circumstances,  should  have  continued  east  to  where 
Clairmont  had  received  other  planks,  and  have  waited  there 
for  Clairmont's  return?  I  think  not.  I  think,  in  accordance 
with  instructions  given  by  the  superintendent  to  plaintiff, 
plaintiff  was  justified,  it  was  his  duty  to  hand  the  plank  to 
Clairmont  when  Clairmont  was  ready  to  receive  it,  assuming 
of  course  that  plaintiff  did  not  then  know  that  by  so  doing  he 
was  incurring  a  risk  of  accident.  Acting  under  instructions 
to  assist  Clairmont,  and  seeing  Clairmont  approaching  him, 
plaintiff  might  well  forget  for  the  moment  the  generally  dan- 
gerous condition  of  the  "  way  "  and  go  to  meet  Clairmont.  If 
Clairmont,  instead  of  Lowe,  had  given  the  instructions,  the 
case  would  be  within  Ferguson  v.  Gait  Public  School  Board, 
27  A.  R.  480. 

I  think  there  was  negligence  on  the  part  of  Lowe  in 
leaving  the  planks  in  the  condition  in  which  they  were  m  the 
canal,  and  in  leaving  these  planks  in  the  condition  in  which 
they  were  when  this  accident  happened,  carried  to  be  placed 
as  covering  planks  on  the  wall.  The  plaintiff  was  bound  to 
confonn  to  the  instructions  of  Lowe.  These  instructions  ex- 
tended to  and  included  the  getting  the  plank  and  handing  it 
to  Clairmont.  The  plaintiff  did  confonn  to  these  instruc- 
tions, and  the  injuries  resulted  from  his  having  so  conformed. 

I  think  plaintiff  is  entitled  to  recover. 

Paloonbridge^  C.J. — I  concur  in  the  above  judgment. 
The  appeal  will  be  allowed  and  judgment  entered  for  plain- 
tiff for  $750  with  costs  here  and  below. 

Street,  J.,  dissented,  giving  written  reasons  for  agreeing 
with  the  judgment  of  MaoMahon,  J. 
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MacMahon,  J.  May  7th,  1904. 

McALLISTEE  v.  McEACHEEN. 

Staying  Proceedings — Jurisdiction  of  Local  Master, 

Appeal  by  plaintiff  from  order  of  local  Master  at  Guelpli 
staying  forever  the  proceedings  in  the  action  and  directing 
plaintiff  to  pay  forthwith  after  taxation  the  costs  of  the  action 
and  of  the  application. 

M.  Wilkins,  Arthur,  for  plaintiff. 

B.  A.  Grant,  for  defendant. 

MacMahok,  J. — ^It  is  clear  .  .  .  that  the  local  Mas- 
ter had  no  jurisdiction:  Rules  42  (16),  49  (1),  261;  Knapp. 
V.  Carley,  ante  187.     .     .     . 

Appeal  allowed  with  costs  here  and  below  to  plaintiff  in 
any  event. 


MacMahon,  J  May  7th,  1904. 

WEEKLY  COURT. 

RITCHIE  V.  CENTRAL  ONTARIO  R.  W.  CO. 

WEDDELL  V.  RITCHIE. 

Railway — Insolvency — Appointment  of  Receiver — Default  of 
Payment  of  Interest  on  Bonds — Judgment  for  Sale  of 
Railway — Application  to  Authorize  Receiver  to  Build  Ex- 
tension —  Parliamentary  Subsidies  —  Opposition  of  Ma- 
jority of  Bondholders. 

Motion  by  defendant  railway  company  for  an  order  au- 
thorizing and  directing  George  Collins,  the  receiver  and  man- 
ager, to  proceed  with  the  construction  of  the  extension  of  the 
Central  Ontario  Railway  from  its  present  terminus,  a  short 
distance  beyond  the  town  of  Bancroft,  to  effect  a  junction 
with  the  Canada  Atlantic  Railway  at  or  near  the  station  of 
Whitney  on  the  latter  railway,  including  the  construction  of 
an  iron  bridge  over  the  York  river  about  a  mile  beyond  the 
present  northern  terminus,  to  cost  from  $4,000  to  $6,000, 
the  construction  of  such  work  of  extension  to  be  paid  for 
out  of  the  accrued  earnings  of  the  said  railway  in  the  hands 
of  the  receiver,  and  the  work  to  be  proceeded  with  from  time 
to  time  as  in  his  judgment  might  be  advisable,  and  as  might 
be  warranted  by  the  amount  of  surplus  earnings  in  his  hands. 

W.  Barwick,  K.C.,  and  J.  H.  Moss,  for  applicants  and 
S.  J.  Ritchie. 

T.  P.  Gait,  for  plaintiffs  Weddell  and  Blackstock,  contra. 

MacMahon^  J.  —  The  Central  Ontario  Railway  runs 
from  Picton,  in  the  county  of  Prince  Edward,  to  Bancroft, 
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in  the  county  of  Hastings,  a  distance  of  92  miles — ^the  \nSt 
extension  north  from  Coe  Hill  to  Bancroft  having  been  built 
during  the  years  1882-4 ;  and  the  application  is  to  authorize 
an  extension  from  its  present  terminus  at  Bancroft  to  Whit- 
ney, a  distance  of  about  40  miles. 

George  Collins  .  .  was  on  14th  October,  1902,  .  . 
appointed  receiver  and  manager  of  the  railway;  and  on  12fli 
March  an  order  was  made  by  me  sanctioning  the  expenditure 
made  by  him  of  about  $15,000  in  erecting  a  station  at  Tren- 
ton. And  upon  consent  of  Samuel  J.  Ritchie  and  plaintiffs 
Weddell  and  Blackstock,  I  further  ordered  that  the  receiver 
be  authorized  to  make  necessary  expenditures  not  to  exceed 
$4,000  in  and  about  the  survey  of  the  proposed  extension  of 
the  line  of  the  Central  Ontario  Railway  .  .  .  The  con- 
sent of  Weddell  and  Blackstock  was  given  to  the  latter  er- 
penditure  upon  the  imderstanding  and  condition  that  it 
should  not  be  deemed  impliedly  to  authorize*  any  further  ex- 
penditure that  may  be  required  to  complete  such  surveys  in 
case  the  $4,000  should  be  insuflBcient  for  the  purpose,  nor 
should  the  consent  ...  .be  deemed  or  construed  in  any 
wise  as  an  approval  or  consent  by  Weddell  and  Blackstock  to 
the  receiver  entering  upon  the  construction  of  the  proposed 
extension  or  expending  any  of  the  moneys  in  his  hands  tor 
such  purpose. 

The  chief  engineer  of  the  Central  Ontario  Railway  .  . 
has  made  a  survey  and  located  the  proposed  line  from  Coe 
Hill  for  a  distance  of  about  28  miles,  and  estimates  the  cost 
of  the  entire  extension  at  $15,000  per  mile,  or  an  aggre- 
gate of  $600,000  for  the  40  miles. 

The  receiver  has  on  hand  $75,000,  being  the  earnings  of 
the  railway  after  meeting  current  expenses. 
.  In  1900  the  Legislature  of  Ontario  (63  Vict.  ch.  29) 
granted  to  the  Central  Ontario  Railway  Company  out  of  the 
consolidated  revenue  fund  a  cash  subsidy  for  the  construc- 
tion of  an  extension  from  a  point  at  or  near  Bancroft  to  a 
point  on  the  line  of  the  Canada  Atlantic  Railway  Company 
between  Madawaska  and  Whitney,  a  distance  not  exceeding 
40  miles,  of  $3,000  a  mile  or  $120,000  altogether. 

By  a  statute  of  the  Dominion  of  Canada  (1903)  tbe 
Governor-General  was  authorized  to  grant  a  subsidy  for  this 
same  extension,  of  $3,200  per  mile,  if  the  construction 
should  not  cost  more  than  $15,000  on  the  average  per  mile, 
and  a  further  subsidy  beyond  $3,200  per  mile  of  50  per  cent, 
on  so  much  of  the  average  cost  of  the  mileage  subsidized  as  is 
in  excess  of  $15,000  per  mile,  such  subsidy  not  exceeding  on 
the  whole  $6,400  per  mile. 
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It  is  designed  to  build  at  present  5  miles  of  the  proposed 
lextension  north  from  Bancroft.  If  this  extension  should 
be  proceeded  with,  it  will  involve  the  building  of  a  bridge 
across  York  river,  and  it  is  said  a  steel  bridge  would  be  more 
economical  than  any  other  structure,  and  tenders  have  been 
received  for  plate  girders  100  feet  over  all,  varying  from 
$4,190  to  $6,000.  This  expenditure  would  add  considerably 
to  the  mileage  cost  of  the  five-mile  extension. 

The  receiver  .  .  believes  the  extension  of  the  road 
to  the  Canada  Atlantic  Railway  will  greatly  enhance  both 
the  earning  power  of  the  road  and  its  selling  value. 

The  total  value  of  the  bonds  and  coupons  of  the  railway 
held  by  Weddell  and  Blackstock  is  $2,752,580 ;  and  the  value 
of  those  belonging  to  S.  J.  Ritchie  is  $1,897,550. 

No  interest  has  been  paid  on  the  bonds  for  many  years, 
and  in  April,  1902,  an  action  was  commenced  by  the  Toronto 
General  Trusts  Corporation  (trustees  for  a  number  of  the 
mortgage  bondholders)  ...  for  a  sale  of  the  railway 
and  undertaking  of  the  company  .  .  .  Judgment  was 
given  in  favour  of  plaintiffs  directing  a  sale  of  the  road:  6 
O.  L.  R.  1,  2  0.  W.  R.  259. 

Messrs.  Blackstock  and  Weddell  strongly  oppose  the  mo- 
tion, and  allege  in  their  afl5davits  that  imless  the  company 
were  possessed  of  the  necessary  funds  to  complete  the  entire 
extension,  it  would  be  an  act  of  folly  to  enter  upon  the  con- 
struction of  any  part  of  the  road,  and  also  that  it  may  in  the 
near  future  be  necessary  to  expend  a  considerable  sum  in 
renewing  portions  of  the  rolling  stock. 

N"o  application  of  this  nature  has,  that  I  am  aware  of, 
ever  been  made  in  Great  Britain  or  Canada;  but  such  appli- 
cations have  been  granted,  under  exceptional  circumstances, 
in  a  few  instances  in  the  United  States. 

[Reference  to  High  on  Receivers,  3rd  ed.,  sec.  390 ;  Hale 
V.  Nashua  and  Lowell  R.  R.  Co.,  60  N.  H.  333 ;  Wallace  v. 
Loomis,  97  TJ.  S.  146;  Stanton  v.  Alabama,  etc.,  R.  R.  Co., 
2  Woods  U.  S.  C.  C.  506;  Kennedy  v.  St.  Paul  and  Pacific 
R.  R.  Co.,  2  Dillon  C.  C.  448,  5  Dillon  C.  C.  519 ;  Milten- 
berger  v.  Logansport  R.  R.  Co.,  106  II.  S.  286;  Jerome  v. 
McCarter,  94  U.  S.  734,  738.] 

The  bond  interests  of  Blackstock  and  Weddell,  who  op- 
pose the  application,  are  largely  in  excess  of  those  of  Mr. 
Ritchie,  who  supports  the  application. 

It  was  stated  during  the  argument  that  for  some  time 
past  the  railway  had  been  earning  $6,000  a  month  in  excess 
of  all  expenditures  in  connection  with  the.  working  of  the 
road. 
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The  receiver  since  his  appointment  has  expended  con- 
siderable sums  in  repairs  on  the  roadway  and  in  proyiding 
necessary  rolling  stock  for  its  proper  working.  So  that  be- 
tween Picton  and  Bancroft  the  whole  of  the  92  miles  is  at 
present  in  condition  to  carry  all  the  traffic  that  may  be  of- 
fered. And  with  its  present  earning  power  it  should  in  the 
near  future  be  able  to  make  a  return  in  the  way  of  interest 
to  the  bondholders. 

The  railway  company  are  entitled,  as  already  stated,  to 
subsidies  from  the  Dominion  and  the  Province  amounting  in 
the  aggregate  to  $6,200  per  mile.  In  the  Act  granting  the 
subsidy  by  the  Province,  there  is  no  time  mentioned  when 
the  mileage  subsidy  is  to  be  paid,  whether  during  the  progress 
of  the  work  or  at  its  completion.  But  the  Dominion  Act 
provides  (4b)  that  it  may  be  paid  by  instalments  on  the 
completion  of  each  ten-mile  section;  (c)  upon  the  progress 
estimates  on  the  certificate  of  the  chief  engineer  of  the  de- 
partment of  railways  and  canals  that,  in  his  opinion,  having 
regard  to  the  whole  work  undertaken  and  the  aid  granted, 
the  progress  made  justifies  the  payment  of  a  sum  not  less 
than  $30,000;  or  (d)  with  respect  to  (b)  and  (c)  part  one 
way  and  part  the  other. 

So  that  no  part  of  the  subsidy  could  be  demanded  from 
the  Dominion  in  respect  of  the  five  miles;  and  if  the  Pro- 
vince were  to  pay  the  subsidy  on  the  five  miles,  the  amount 
payable  by  it  would  be  only  $16,000. 

In  considering  whether  it  is  advisable,  in  the  interest  of 
all  the  bondholders,  that  the  order  asked  for  should  be 
granted,  it  must  be  borne  in  mind  that  there  is  a  judgment 
directing  a  sale  of  the  road.  And  the  question  naturally 
arises :  In  the  event  of  a  sale,  what  benefit  would  accrue  from 
the  proposed  extension  ?  The  five  miles,  including  the  bridge 
across  York  river,  would  cost  at  least  $80,000,  and  it  is  ques- 
tionable if  the  building  of  that  short  extension  would  be  of 
any  benefit  to  the  undertaking.  ...  As  said  by  Mr. 
Justice  Dillon  in  Kennedy  v.  St.  Paul  and  Pacific  B.  R.  Co., 
5  Dillon  C.  C.  at  p.  526,  "  that  would  not  improve  the  secTirity 
(of  the  bondholders)  and  would  greatly  add  to  the  existing 
embarrassments  and  complication?.^' 

Xone  of  the  bondholders  is  prepared  to  advance  a  dollar 
towards  the  building  of  the  proposed  extension;  and,  in  the 
face  of  the  opposition  of  bondholders  whose  interests  are 
largely  in  excess  of  those  of  the  bondholder  desiring  the  ex- 
tension, I  do  not  think  the  order  asked  for  should  be  granted. 

Motion  dismissed  with  costs. 
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LAKE  V.  CLINKINBEOOMER. 

Security  for  Costs — Police  Officer — Public  Officer — B.  S.  0. 
ch,  89 — Notice  of  Action — Assault — Affidavit. 

Motion  by  defendant  Miles  for  security  for  costs  under  R. 
S.  0.  1897  ch.  89. 

W.  Johnston,  for  applicant. 

Frank  Slattery,  for  plaintiff. 

The  Master. — The  statement  of  claim  alleges  an  assault 
in  ejecting  plaintiff  from  the  hotel  of  defendant  Clinkin- 
broomer  with  the  aid  of  defendant  Miles. 

Miles  is  described  in  the  statement  of  claim  as  "  a  police- 
man on  the  Toronto  police  force.^'  But  he  is  not  sued  for 
anything  done  by  virtue  of  his  oflBce  as  such.  No  notice  of 
action  has  been  given,  and  so  the  cases  of  Eaves  v.  Nesbitt,  1 
0.  L.  E.  244,  and  Lewis  v.  Dalby,  3  0.  L.  E.  301,  do  not 
apply. 

The  present  seems  rather  to  be  a  case  of  the  same  class  as 
Kelly  V.  Barton,  26  0.  E.  608,  22  A.  E.  622.     ... 

In  this  case  no  defence  has  yet  been  filed.  The  motion  is 
supported  by  an  affidavit  of  Miles,  which  does  not  seem  to  be 
sufficient  in  view  of  Parkes  v.  Baker,  17  P.  E.  346.  Plain- 
tiff here  is  not  suing  Miles  for  any  act  done  by  him  as  a 
constable.  He  is  joined  in  the  action  merely  as  one  of  two 
ioint  tort-feasors.  So  far  as  the  statement  of  claim  shews, 
he  came  in  merely  as  any  other  person  might  have  done  as 
a  volunteer  or  at  the  request  of  his  co-defendant. 

This  is  not  in  any  way  displaced  by  the  affidavit.  There 
was  admittedly  neither  a  warrant  nor  the  order  of  any 
VOL.  m.  0.W  R.  NO.  19.— 41  + 
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superior  oflficer,  nor  was  any  arrest  made  of  plaintifi^  nor 
was  he  charged  with  any  offence.  He  was  "  suspected  of  an 
attempt  to  commit  suicide/'  it  is  said. 

This  is  not  the  time  for  considering  the  merits  of  the 
claim.  The  case  must  be  brought  by  the  applicant  clearly 
within  the  statute  before  its  aid  can  be  invoked.     .     .     . 

[London  Scottish  Benefit  Society  v.  Chorley,  13  Q.  B. 
D.  872,  876,  per  Bowen,  L.J.,  referred  to.] 

Motion  dismissed  with  costs  to  plaintiff  in  the  cause. 

Teetzel,  J.  May  9th,  1904. 

TRIAL. 

HASLEM  T.  EQUITY  FIEE  INS.  CO. 

Fire  Insurwnce — Los9  Payable  to  Mortgagee — Appraisement 
of  Amount  of  Loss  between  Mortgagor  and  Insurers — 
Whether  Binding  on  Mortgagee — Absence  of  Fraaid  or 
Collusion — Statutory  Conditions — Payment  into  Court — 
Costs. 

Plaintiffs  were  mortgagees,  under  a  mortgage  for  $3,000 
from  one  Cornell,  of  premises  upon  which  were  erected  a 
brewery  and  other  buildings  in  the  town  of  Lindsay.  The 
mortgage  contained  the  statutory  covenant  to  insure  the 
buildings  for  $2,000,  and  in  pursuance  thereof  the  mortgagor 
effected  an  insurance  with  defendants  for  that  amount.  Tftie 
policy  was  issued  to  Cornell,  but  the  loss  was  made  payable 
to  plaintiffs,  mortgagees,  as  their  interest  might  appear.  No 
other  mortgage  clause  was  contained  in  the  policy. 

A  fire  having  occurred,  proofs  of  loss  were  furnished  by 
Cornell,  and,  he  and  defendants  not  being  able  to  agree  upon 
the  amount  of  loss,  appraisers  were  appointed  under  statu- 
tory condition  16,  R.  S.  0.  ch.  203,  sec.  168,  and  an  award 
was  duly  made  thereunder  fixing  the  loss  at  $1,012.  Plain- 
tiffs were  not  constilted  about  the  appointment  of  appraisers, 
tod  had  nothing  to  do  with  bringing  about  the  award.  The 
defendants  issued  a  cheque  for  $1,012  payable  to  Cornell 
and  the  plaintiffs.  This  was  refused  by  plaintiffs,  and  they 
sued  to  recover  the  whole  $2,000,  relying  on  the  covenant 
to  insure  and  the  provision  of  the  policy  as  to  payment  of 
the  loss,  the  mortgage  being  wholly  unsatisfied- 

Defendants  pleaded  the  appraisement,  paid  the  $1,012 
into  Court,  and  alleged  that,  if  plaintiffs  were  entitled  to 
recover  any  sum,  which  they  denied,  it  could  not  exceed  the 
amount  of  the  appraisement. 

D.  O'Connell,  Peterborough,  for  plaintiffs. 
B.  Morton  Jones,  for  defendants.  • 


615 

Teetzel,  J. — Xo  fraud  or  collusion  between  defendants 
and  Cornell  is  charged,  nor  is  the  appraisement  impeached 
on  any  ground  other  than  thai/  plaintiffs  were  not  bound  by 
any  appraisement  brought  about  by  Cornell  and  defendants 
without  their  (plaintiffs')  concurrence,  and  that  the  amount 
was  inadequate. 

The  principal  question;  therefore,  is,  does  the  award  of 
appraisers  appointed  and  acting  under  statutory  condition 
16,  where  neither  fraud  nor  collusion  is  charged,  bind  the 
mortgagees  under  the  circumstances  of  this  case  ? 

Whether  a  mortgagee  situated  as  plaintiffs  are  can  re- 
cover at  all  upon  the  policy  in  his  own  name,  has  been  the 
subject  of  much  judicial  discussion  in  this  country.     .     .     . 

[Agricultural  Savings  and  Loan  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  3  0.  L.  R.  127,  33  S.  C.  R.  94,  Caldwell  v.  Stada- 
cona  Ins.  Co.,  11  S.  C.  R.  212,  and  McQueen  v.  Phoenix  Ins, 
Co.,  4  S.  C.  R.  660,  referreff'to.] 

The  effect  of  the  covenant  to  insure,  followed  by  Cornell's 
application  referring  to  the  mortgage,  and  this  followed  by 
the  policy  issued  by  defendants,  in  which  the  loss  is  made 
payable  to  plaintiffs,  as  their  interest  may  appear,  is  to  give 
plaintiffs  an  equitable  lien  on  the  money  secured  by  the 
policy  to  the  extent  of  their  interest :  Greet  v.  Citizens'  Ins. 
Co.,  27  Gr.  121,  5  A.  R.  596. 

As  soon  as  all  things  have  been  done  by  the  assured  to 
made  defendants  liable  to  pay  the  amount  of  the  insurance 
money,  this  money  is  stamped  with  a  trust*  in  favour  of  the 
mortgagees,  and  under  the  authority  of  the  above  cases  they 
have  a  direct  beneficial  interest  in  and  a  lien  upon  the  in- 
surance mdney  in  defendants'  hands  as  soon  as  it  becomes 
applicable  to  the  payment  of  the  loss,  and  are  entitled  to 
bring  an  action  against  the  company  for  the  same. 

In  this  case  I  think  plaintiffs'  rights  are  limited  to  re- 
covering the  amount  of  the  award.  That  sum  represents  the 
/'loss,  if  any,"' to  which  plaintiffs  are  entitled.  Their  rights 
against  the  insurance  company  are  subject  to  all  the  statu- 
tory conditions,  among  which  are  the  conditions  that:  "(12) 
Proof  of  loss  must  be  made  by  the  assured,  although  the  los? 
bo  payable  to  a  third  party."  "(16)  If  any  difference  arises  as 
to  the  value  of  the  property  insured  ...  or  amount  of 
the  loss,  such  value  and  amount  .  .  .  shall,  whether  the 
right  to  recover  on  the  policy  is  disputed  or  not.  and  inde- 
pendently of  all  other  questions,  be  submitted  to  the  arbi- 
tration of  some  person  to  be  chosen  by  both  parties,  or,  if 
they  cannot  agree  on  one  person,  then  two  persons,  one  to  be 
^chosen  by  the  party  assured,  and  the  other  by  the  company, 
and  a  third  io  be  appointed  by  the  persons  so  chosen  .  .  . 
and  the  award,  if  any,  shall   \     .     .    be  conclusive  as  to  the 
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amount  of  the  loss/^  The  words  "  the  assured  ^'  manifestly 
apply  only  to  Cornell. 

On  the  authority  of  the  first  three  cases  above  noted,  it 
is  clear  that  plaintiffs^  rights  to  be  paid  the  loss  as  mort- 
gagees were  liable  to  be  defeated  by  any  breach  of  condition 
committed  by  the  assured ;  in  other  words,  that  any  defence 
which  would  be  open  to  defendants  against  Cornell  is  avail- 
able against  these  plaintiffs. 

The  amount  of  the  loss  which,  in  any  event,  plaintiffs 
may  be  entitled  to  recover,  is  the  amount  which  has  been 
ascertained  under  the  conditions  of  the  policy,  in  the  absence 
of  fraud  or  collusion  between  the  mortgagor  and  the  com- 
pany. These  conditions  make  no  provision  for  the  mort- 
gagee taking  any  part  in  ascertaining  the  amount  of  the  loss, 
but  a  method  is  provided,  and  by  it  plaintiffs  are  as  much 
bound  as  by  any  other  term  or  condition  in  the  policy.   .  .  . 

The  judgment  will  therefore  be  that  plaintiffs  are  en- 
titled to  recover  the  amount  of  money  paid  into  Court  only, 
and,  defendants  having  disputed  plaintiffs'  right  to  recover 
at  all  in  this  action  as  constituted,  I  direct  that  defendants 
shall  pay  plaintiffs'  costs  up  to  the  date  of  payment  into 
Court,  but  plaintiffs  must  pay  all  subsequent  costs.  These 
may  be  set  off  against  plaintiffs'  claim  and  costs. 


May  9th,  1904. 
divisional  court. 

CROSSETT  V.  HAYCOCK. 

Bower  —  Action  for  —  Bar  by  Deed  Executed  by  Married 
Woman  during  Infancy — Knowledge  of  Effect  of — Pur- 
chaser for  Value  —  R,  8:  0.  ch.  169,  see,  5  —  Family 
Arrangement 

Appeal  by  plaintiff  from  judgment  of  Meredith^  C.J.> 
2  0.  W.  R.  699,  6  0.  L.  R.  259,  dismissing  action  for  dower. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

V.  Sinclair,  Tilsonburg,  for  plaintiff. 

J.  W.  Mahon,  Woodstock,  for  defendants. 

Street,  J. —  ...  It  is  provided  by  sec.  5  of  ch.  165, 
E.  S.  0.,  that  any  married  woman  under  21  years  of  age,  of 
sound  mind,  might  on  and  since  5th  May,  1894,  bar  her  dower 
in  any  land  ...  by  joining  with  her  husband  in  a  con- 
veyance thereof  to  a  purchaser  for  value,  in  which  conveyance 
a  release  or  bar  of  her  dower  is  contained. 
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The  evidence  of  the  defendant  as  to  the  consideration  for 
the  conveyance  is  that,  in  August,  1894,  he  then  being  over 
21  years  of  age,  and  having  been  living  away  from  his  father 
for  a  year  or  two,  his  father,  having  just  lost  his  second 
wife,  asked  him  to  come  and  stay  with  him  and  work  for 
him,  promising  that  if  he  did,  he  would  do  well  by  him. 
That  thereupon  he,  the  defendant,  married  and  came  with 
his  wife  to  live  with  his  father,  working  for  him  upon  the 
farm  and  contributing  towards  the  expenses  of  the  house. 
Jn  January  following,  the  deceased  married  the  plaintiff; 
in  March  the  deceased  said  to  the  defendant,  "  We  will  work 
the  place  together  this  summer,  and  then  I  will  make  you 
out  a  deed  of  the  fifty  acres  clear  of  all  incumbrances."  In 
May  of  the  same  year  the  conveyance  in  question  was  made, 
the  defendant  and  the  deceased  working  the  place  on  shares 
during  that  season. 

The  consideration  for  the  conveyance,  therefore,  was, 
first,  the  son's  return  to  work  for  his  father,  at  his  father^s 
request,  in  September,  1894,  upon  his  father's  promise  to 
do  well  by  him;  and  second,  the  request  to  work  the  place 
with  him  during  the  summer  of  1895,  coupled  with  the 
promise  to  convey  the  property  to  him. 

A  purchaser  for  value  is  one  who  obtains  a  property  for  a 
valuable,  as  distinguished  from  a  merely  good,  considera- 
tion ;  and  where  there  is  no  question  of  bona  fides  involved — 
and  none  is  involved  here — the  question  of  the  adequacy  of 
tile  consideration  cannot  be  inquired  into.  The  defendant's 
father  was  anxious  that  the  defendant  should  remain,  with 
him  and  help  him,  and  at  his  request  and  upon  his  promise 
that  he  should  be  remunerated,  the  defendant  remained  with 
him.  This,  having  become  an  executed  consideration  by  the 
son  having  done  his  part,  was  a  substantial  and  a  valuable 
consideration  sufficient  to  make  the  son  a  purchaser  for 
value;  and  there  was  the  further  request  in  the  spring  that 
the  son  should  remain  and  work  the  place  with  him,  and  the 
promise  of  the  conveyance  if  he  did  so :  Lamplugh  v.  Brath- 
wait,  Hobart  105;  Smith's  L.  C,  10th  ed.,  p.  136;  Currie  v. 
Misa,  L.  R.  10  Ex.  162 ;  Addison  on  Contracts,  10th  ed.,  pp. 

4,  5;  Bills  of  Exchange  Act,  1890,  sec.  27.  The  defendant 
was,  therefore,  in  my  opinion,  for  these  reasons,  a  pur* 
chaser  for  value  within  the  meaning  of  E.  S.  0.  ch.  165,  sec. 

5,  above  referred  to.  I  also  see  no  reason  for  differing  from 
the  conclusion  of  the  Chief  Justice  that  the  plaintiff  knew 
what  she  was  doing  when  she  executed  the  release  of  her 
dower. 

The  appeal  should  therefore  be  dismissed  with  costs. 
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Britton^  J.,  gave  reasons  in  writing  for  agreeing  with 
the  above  judgment. 

Falcoxbridge,  C.J.,  also  concurred. 


OsLER,  J.A.  May  9th,  1904. 

C.A. CHAMBERS. 

WENTWORTH  LUMBER  CO.  v.  COLEMAN. 

Appeal — Court  of  Appeal — Leave — Mechanic's  Lien — Action 
to  Enforce — "Lands  Enjoyed  with  Building" 

Motion  by  defendants  the  Hotel  Brant  Co.  for  leave  to 
appeal  from  the  judgment  of  a  Divisional  Court  affirming 
the  judgment  of  the  local  Master  at  Hamilton  in  an  action 
to  enforce  a  mechanic's  lien. 

5.  P.  Washington,  K.C.,  for  applicants. 

6.  H.  Levy,  Hamilton,  for  plaintiffs. 
D.L.  McCarthy,  for  other  lien-holders. 

OsLER,  J.A. — As  regards  appellate  procedure,  the  action 
is  one  within  sec.  39,  sub-sec.  (3),  of  the  Mechanics'  Lien 
Act,  R.  S.  0.  ch.  153. 

The  question,  or  the  main  question,  before  the  local 
Master  and  the  Divisional  Court  was  upon  how  much  of  the 
land  of  the  Hotel  Brant  Co.  the  lien  attached.  Section  7 
(1)  of  the  Act  provides  that  it  shall  attach  upon  the  estate 
or  interest  of  the  owner  in  the  building,  land,  etc.,  upon  or 
in  respect  of  which  the  work  or  service  is  performed,  or  the 
materials  placed  or  furnished  to  be  used  "and  the  lands 
occupied  thereby  or  enjoyed  therewith/' 

The  contract  out  of  which  the  lien  arose  was  for  the 
erection  of  an  hotel  known  as  the  Hotel  Brant  upon  the 
property  of  the  company,  and  the  contest  between  the  par- 
ties is  as  to  what  lands  were  "  enjoyed  therewith." 

In  one  sense  lands  cannot  be  said  to  be  "  enjoyed  with  "  a 
buildingf  until  it  has  been  erected,  but,  as  the  lien  may  be 
registered  before  the  execution  of  the  work,  and  may  expire 
before  the  land  has  become  occupied,  the  words  do  not  admit 
of  so  narrow  a  construction,  and  the  purposes  for  which  the 
building  is  to  be  erected,  the  situation  of  the  adjoining  land 
of  the  owner,  the  contract  for  the  performance  of  the  work, 
and  all  other  relevant  facts  and  circumstances  must  be  taken 
into  consideration  in  determining  what  lands  are  affected  by 
the  lien.  It  is  in  short,  in  general,  a  question  of  fact  to 
what  property  the  lien  extends  beyond  that  actually 
occupied  by  the  building  itself.     The  defendants  contend 
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that,  in  this  instance,  the  property  sought  to  be  affected  was 
severed,  or  is  properly  severable,  into  two  parcels,  and  that  the 
lien  should  be  limited  to  one  of  them.  Upon  the  evidence 
the  local  Master  found  against  that  contention,  and  his  judg- 
ment has  been  afl&rmed  by  the  Divisional  Court. 

Upon  the  whole  I  am  of  opinion  that  the  case  is  not  one 
in  which  leave  to  appeal  should  be  granted. 

The  probability  of  establishing  error  in  the  judgment 
seems  to  be  extremely  slight,  and  no  clear  ground  for  doing 
so  is  suggested  except  that  a  wrong  view  has  been  taken  of 
tho  evidence.  Perhaps  a  different  result  might  have  been 
reached,  but  that  is  not  the  question,  and,  as  the  case  now 
stands,  there  is  evidence  which  Justifies  the  finding.  It  ap- 
pears that  the  whole  block  of  land,  a  parcel  of  53  acres,  had 
been  used  in  connection  with  an  hotel  thereon  called  the 
Brant  House,  and  that  it  was  bought  by  the  defendants  for 
the  purpose  of  erecting  thereon  a  new  and  modem  hotel 
called  the  Hotel  Brant  and  as  grounds  in  connection  there- 
with. A  significant  fact  is  that  the  contract  between  the 
parties  for  erection  of  that  hotel  is  expressed  to  be  for  tKe 
erection  of  "an  hotel  for  the  proprietors  on  lands  and 
premises  situate  and  known  as  the  Brant  House  property.^* 

I  think  it  might  well  be  concluded  that  the  whole  of  this 
property  was  property  enjoyed  in  connection  with  the  new 
hotel  within  the  meaning  of  the  section. 

I  must  therefore  refuse  the  motion,  and  with  costs. 


^  May  9th,  1904. 

C.A. 

COLBOURNE  v.  HAMILTON  STEEL  AND  IRON  CO. 

Master  and  Servant — Injury  to  Servant — Rolling  Mills — 
Danger  OILS  Place  —  Absence  of  Guard  —  Factories  Act — 
Defect  in  Ways  and  Premises — Workmen's  Compensation 
Act — Evidence  for  Jury, 

The  defendants  appealed  from  the  order  of  a  Divisional 
Court,  2  0.  W.  R.  648,  setting  aside  a  nonsuit  and  directing 
a  new  trial. 

E.  E.  A.  Du  Vemet,  for  defendants,  presented  consent 
minutes  of  a  judgment  allowing  the  appeal  without  costs. 

The  Couet  (Moss,  C.J.O.,  Obler,  Maclennan,  Gar- 
row,  Maclaren,  JJ.A.),  pronounced  judgment  accordingly. 
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May  10th,  1904. 
divisional  court. 

WHITE  V.  HAEBIS. 

Contract — Remuneration  for  Services — QiLontum. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
ante  352. 

G.  T.  Blackstock,  K.C.,  and  T.  P.  Gait,  for  plaintiff. 

E.  Bristol  and  Eric  Armour,  for  defendant. 

I'liE  Court  (Falconbridge,  C.J.,  Street,  J.,  Idington, 
J.),  dismissed  the  appeal  with  costs. 


Cartwright,  Master.  Mat  11th,  1904. 

chambers. 

STRATFORD  v.  YOUNG. 

Dismissal  of  Action — Want  of  Prosecution — Excuse  for  De- 
lay— Ments — Locus  PcenitentuB — Terms. 

Motion  by  defendant  to  dismiss  the  action  for  want  of 
prosecution. 

J.  Shilton,  for  defendant. 

W.  J.  Elliott,  for  plaintiff. 

The  Master. — The  default  is  admitted,  and  is  explained 
by  the  alleged  inability  of  plaintiff  to  discover  the  residence 
of  a  material  witness.  On  the  part  of  defendant  it  was  urged 
that  no  indulgence  should  be  shewn  to  plaintiff,  because 
the  action  was  clearly  hopeless.  Plaintiff  has  been  examined 
for  discover}',  and,  if  the  matter  could  properly  be  decided 
on  tEe  pleadings  and  depositions,  the  result  would  not,'  per- 
haps, be  doubtful.     ... 

[Cotton  V.  Rodgers,  7  P.  R.  423,  427,  Clarke  v. 
Creighton,  13  P.  R.  113,  and  Denham  v.  Gooch,  ib.  344,  re- 
ferred to.] 

I  am  not  clear  that  the  Master  in  Chambers  has  any  such 
power,  in  view  of  .  .  .  Knapp  v.  Carley,  3  0.  W.  R. 
187. 

I  think,  however,  that  plaintiff  is  bound  to  give  some 
proof  of  the  bona  fides  of  the  action,  and  I  therefore  direct 
that  he  do  within  two  weeks  set  the  action  down  for  trial 
and  pay  the  costs  of  this  motion,  fixed  at  $15,  and  that  in 
default  the  action  be  dismissed  with  costs  for  want  of  prose- 
cution. 


621 

Cartweiqht,  Master.  May  11th,  1904. 

chambers. 

MASON  V.  GRAND  TRUNK  R.  W.  CO. 

Parties  —  Misjoinder  of  plaintiffs  —  Rule  186  —  Distinct 
Causes  of  Action — Same  Transaction — Common  Ques- 
tion of  Law  or  Fact— Pleading — Breach  of  Contract — 
Conspiracy. 

Motion  by  defendants  for  an  order  requiring  the  11 
plaintiffs  to  elect  which  of  them  should  proceed  with  this 
action,  and  dismissing  it  as  to  the  others,  on  the  ground  of 
the  joinder  of  several  and  distinct'  causes  of  action. 

The  writ  of  summons  was  indorsed  with  a  claim  for 
$20,000  damages  for  wrongful,  wilful,  and  malicious  deten- 
tion of  cattle  delivered  by  plaintiffs  to  defendants,  as  com- 
mon carriers,  for  transportation. 

The  statement  of  claim  alleged  separate  consignments 
of  cattle  by  the  11  plaintiffs  at  different  places  to  be  con- 
veyed to  Toronto  Junction;  breaches  of  their  agreements  by 
defendants,  and  that  the  same  were  wilful  and  '^  with  intent 
and  design  to  favour  a  cattle  market  located  at  Toronto  and 
t^  injure  a  competing,  market  at  Toronto  Junction  ;^^  and 
^  loss  occasioned  to  the  various  plaintiffs  by  the  breaches. 

D.  L.  McCarthy,  for  defendants. 

S.  D.  Moorhead,  for  plaintiffs. 

The  Master. — It  was  contended  for  plaintiffs  that  they 
came  within  the  principle  of  Rule  185,  as  interpreted  by  the 
cases  since  its  alteration  in  consequence  of  the  decision  in 
Smurthwaite  v.  Hannay,  [1894]  A.  C.  494.  Couni^pl  for 
plaintiffs  conceded  that  the  separate  causes  of  action  must 
arise  out  of  the  same  transaction  or  series  of  transactions  and 
involve  a  common  question  of  htw  or  fact. 

In  the  present  case  I  am  of  tho  opinion  that  the  first  con- 
dition is  not  fulfilled.     .     .     . 

[Quotation  from  the  judgment  of  Lord  Russell  in 
Smurthwaite  v.  Hannay,  [1894]  A.  C.  at  p.  503.] 

This  language  is  still  applicable.  The  reasoning  If  not 
in  any  way  affected  by  the  change  of  the  Rule  to  its  present 
form. 

Then,  as  to  the  other  branch,  I  am  unable  to  see  how  there 
can  be  any  common  question  of  law  or  fact.  It  was  contended 
that  this  was  to  be  found  in  paragraph  16  of  the  statement 
of  claim,  which  charges  defendants  with  a  design  to  favour 
the  cattle  market  in  Toronto  and  injure  that  at  Toronto 
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Junction,  and  it  was  seriously  argued  that  this  was  a  con- 
spiracy between  defendants  in  their  character  as  a  railway 
company  and  defendants  as  in  some  way  interested  in  the 
Toronto  cattle  market.  It  would,  no  doubt,  be  good  plead- 
ing to  allege  a  conspiracy  by  two  or  more  persons  to  injure 
several  plaintiiffs,  who  could  in  that  case  properly  bring  a 
joint  action.  But  no  such  allegation  can  be  found  in  the 
present  statement  of  claim,  nor  could  any  be  properly  intro- 
duced. The  design  was  not'  against  plaintiffs,  but  against 
the  Junction  market. 

What  the  motive  may  have  been  of  the  alleged  breaches 
of  contracts  on  the  part  of  defendants,  is  of  no  importance 
in  the  present  action.  No  relief  is  asked  or  could  be  given 
to  plaintijBfs  on  that  account.  Their  only  claim  is  for  dam- 
ages for  the  alleged  breaches. 

Whatever  might  be  possible  in  an  action  for  trespass,  in 
an  action  on  a  contract  malicious  breach,  if  such  a  thing 
exists,  could  not  be  shewn.     .     .     . 

I  think  the  order  should  be  made  as  in  Huthnance  v. 
Township  of  Raleigh,  17  1*.  R.  458,  with  costs  to  defendants 
in  any  event. 


Street,  J.  Mat  11th,  1904. 

CHAMBERS. 

Re  FLEMING. 

Will  —  Construction  —  Bequest  to  Nephews  and  Nieces  — 
Children  of  those  Predeceasing  Testator^  or  Dying  before 
Period  of  Distribution — Child  of  Niece  Dying  before 
Date  of  Will — Child  of  Nephew  Dying  between  Date  of 
Will  and  Death  of  Testator — Substitution, 

Motion  by  the  executors  of  the  will  of  Samuel  Fleming, 
deceased,  for  a  judicial  construction  of  a  clause  in  the  will. 

The  testator  devised  to  his  executors  all  his  estate  upon 
trust  to  pay  his  debts  and  certain  legacies,  and  disposed  of 
the  residue  as  follows: — 

'^I  further  will  and  direct  that  all  the  remainder  and 
residue  of  my  estate  shall  be  divided  equally  among  the 
children  of  my  brothers  and  sisters  Thomas,  George,  Eliza- 
beth, Jane,  Ann,  and  Ellen,  share  and  share  alike,  so  that 
each  nephew  and  niece  shall  receive  the  same  amount;  and 
in  the  event  of  any  of  my  said  nephews  or  nieces  prede- 
ceasing me,  or  dying  before  the  time  of  distribution  arrives 
leaving  children,  I  will  and  direct  that  the  share  which  would 
have  gone  to  such  nephew  or  niece,  if  alive,  shall  be  distri- 
buted equally  among  his  or  her  children.'' 
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The  testator's  sister  Jane  married  one  Stoddart,  and  was 
still  living;  her  daughter  Ann  Stoddart  married  Robert  Hay, 
and  died  8th  March,  1886,  leaving  a  son.  Albeit  E.  Hay, 
born  in  February,  1886. 

The  will  of  the  testator  was  dated  6th  May,  1902,  and 
he  died  9th  February,  1903. 

Albert  E.  Hay  claimed  a  share  of  the  residue,  and  the 
first  question  was  whether  he  came  within  the  language  of 
the  will. 

The  .  other  xjlaimant,  Margaret  Alice  Fleming,  was  a 
daughter  of  Samuel  Fleming,  who  was  a  son  of  Thomas 
Fleming,  one  of  the  testator's  brothers.  Samuel  Fleming 
was  living  at  the  date  of  the  will,  but  died  before  the  testator. 

G.  H.  Kilmer,  for  the  executors. 

F.  W.  Hareourt,  for  the  infant  claimants. 

G.  F.  Macdonnell,  for  the  nephews  and  nieces. 

Street,  J. — The  testator  directs  that  the  residue  of  his 
estate  remaining  after  payment  of  legacies,  etc.,  shall  be 
divided  equally  amongst'  the  children  of  his  brothers  and 
sisters.  .  .  .  This  I  shall  call  the  first  clause.  Had  the 
will  stopped  here,  it  is  plain  that  the  only  persons  who  could 
have  taken  were  nephews  and  nieces  living  at  the  death  of  the 
testator,  and  that  each  nephew  and  niece  living  at  that  date 
would  take  a  vested  share.  He  proceeds,  however,  to  enlarge 
the  class  in  certain  events  by  adding  what  I  shall  call  the 
second  clause.  He  says:  "And  in  the  event  of  any  of  my 
said  nephews  and  nieces  predeceasing  me,  or  dying  before 
the  time  for  distribution  arises,  leaving  children,  I  will  and 
direct  that  the  share  which  would  have  gone  to  such  nephew 
or  niece,  if  alive,  shall  be  distributed  equally  among  his 
or  her  children.'^ 

In  my  opinion,  the  testator  shews  clearly  what  he  means 
by  this  addition.  By  the  first  clause  he  had  intended  to  give 
his  nephews  and  nieces  then  living  each  a  share  of  the  resi- 
due; it  occurs  to  him  that  some  of  them  may  die  before  he 
himself  does,  or  before  his  estate  is  divided,  leaving  children ; 
and  he  provides  for  that  event  by  directing,  in  the  second 
clause,  that  in  case  it  shall  happen,  the  children  of  the 
nephew  or  niece  so  dying  shall  stand  in  the  place  of  their 
deceased  parent.  The  result  of  the  second  clause  is  to  add 
to  the  class  ascertained  at  the  death  of  the  testator,  which 
would  otherwise  have  been  confined  to  nephews  and  nieces 
then  living,  the  children  of  any  nephew  or  niece  dying  after 
the  date  of  the  will  leaving  children.     .     .     . 

[Reference  to  Christopherson  v.  Naylor,  1  Mer.  320; 
Loring  v.  Thomas,  1  Dr.  &  Sm.  197 ;  In  re  Potter's  Trust,  L. 
E.  8  Eq.  52;  West  v.  Orr,  8  Ch.  D.  60;  Re  Webster,  23  Ch. 
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1>.  737;  Ee  Chenery,  39  Ch.  D.  614;  Be  Musther,  43  Ch.  D. 
5G9.] 

The  present  ease  seems  to  me  to  be  well  within  Christo- 
pherson  v.  Naylor,  for  the  nephews  and  nieces  living  at  the 
date  of  the  will  were  clearly  intended  to  take  the  fund; 
nothing  is  given  to  children  except  by  way  of  substitution; 
in  order  to  claim  a  share  the  claimant  must  claim  in  substi- 
tution for  one  of  the  nephews  and  nieces  living  at  the  date 
of  the  will ;  this  the  claimant  Hay  in  the  present  case  cannot 
do;  and  his  claim  must  therefore  fail     .     .     . 

Samuel  Fleming  clearly  comes  within  the  intention  of 
the  testator  as  a  primary  legatee,  and  his  daughter,  the 
claimant  Margaret  Alice  Fleming,  is  entitled  to  be  substi- 
tuted for  him,  and  to  claim  the  share  he  would  have  been 
entitled  to  had  he  survived  the  testator. 

Costs  of  all  parties  out  of  the  estate,  those  of  the  execu- 
tors as  between  solicitor  and  client. 


Boyd,  C.  May  11th,  1904. 

chambers. 

GAGNE  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Security  for  Costs — Residence  of  Plaintiff — Absence  in  cuv- 
other  Province — Return  to  Ontario — Intention  to  Remain 
— Evidence — Discretion — Appeal. 

Appeal  by  defendants  from  order  of  local  Judge  at  Port 
Arthur  setting  aside  a  praecipe  order  for  security  for  costs. 

Shirley  Denison,  for  defendants. 

Grayson  Smith,  for  plaintiff. 

Boyd,  C. — The  only  evidence  to  go  upon  is  that  giren  by 
plaintiff  himself,  which  has  apparently  been  believed  by  the 
local  Judge.  From  his  depositions  I  gather  that  he  is  a 
native  of  Quebec,  and  that  in  1901  he  left  that  Province  with 
a  view  to  push  his  fortunes  in  the  West.  He  lived  and  work- 
ed for  a  time  in  Manitoba,  and  for  a  time  in  Ontario,  at 
Fort  Frances  in  1902,  and  again  in  Manitoba,  and  was  hired 
tliere  in  April,  1903,  by  defendants  to  work  where  they 
should  place  him.  He  was  injured  in  Ontario,  and  laid  up 
in  the  hospital  at  Port  William  till  towards  the  end  of  June, 
1903,  when  he  went  to  Manitoba,  induced,  as  he  says,  by  de- 
fendants, in  hopes  of  having  his  claim  settled  there  by  the 
company.  He  was  also  without  friends  and  knew  spme 
people  at  Winnipeg,  where  he  went  to  get  fully  or  better  re- 
covered. He  was  weak  and  not  able  to  work  much,  but  had 
before  he  was  injured   formed  the   purpose  of  fixing  his 
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abode  in  Fort  William.  .  .  .  This  be  communicated  to 
various  persons,  and  to  his  solicitor,  who  testifies  to  that 
effect.  He  returned  from  Winnipeg  in  February,  1904,  and 
then  commenced  an  engagement  to  work  in  the  woods;  and 
has  made  arrangements  to  work  in  the  brick  yards  when  they 
open — ^has  agreed  to  that  effect  with  one  Gowanlock.  He 
says  that  he  never  had  a  permanent  residence  in  Manitoba, 
but  that  he  has  resolved  to  make  his  permanent  abode  in 
Ontario.  This  being  believed,  there  is  no  ground  to  require 
security  to  be  given.  The  Judge,  regarding  these  facts  and 
circumstances,'  and  knowing  that  plaintiff  is  unmarried  and 
dependent  on  his  daily  labour,  and  that  he  has  arranged  for 
this  at  Fort  WiUiam,  may  have  well  exercised  his  discretion 
against  requiring  security  for  costs.  The  case  stands  on  its 
own  circumstances.     ... 

Order  aflBrmed  with  costs  in  cause  to  plaintiff. 


May  11th,  1904. 
divisional  court. 

BIGGART  V.  TOWN  OF  CLINTON. 

V/ay — Nofi-repair — Injuryto  Person — Notice  to  Municipal 
Corporation — 3  Edw.  Vll.  ch.  18,  sec.  130,  sub-sec.  5 — 
Failure  to  Oive  Notice — Reasonable  Excu&e. 

Appeal  by  plaintiff  from  judgment  of  MacMaiion,  J., 
2  0.  W-  E-  1092,  dismissing  action  without  costs. 

W.  Proudfoot,  K.C.,  for  plaintiff. 

E.  L.  Dickinson,  Goderich,  for  defendants. 

The  Coubt  (Falconbridge,  C.J.,  Street,  J.,  Idington, 
J.),  dismissed  the  appeal  with  costs. 


Street,  J.  May  12th,  1904. 

WEEKLY  court. 

BOYS'  HOME  V.  LEWIS. 

Judgment  —  Construction  —  Joint   or    Several   Liability  — 
Reference  to  Master. 

Motion  by  defendant  John  Lewis  for  an  order  directing 
the  local  Master  at  Hamilton  specifically  to  find  and  deter* 
mine  upon  the  reference  before  him  whether  the  applicant 
and  defendant  Robert  Morgan  were  jointly  liable  for  the  sum 
for  which  they  were  declared  to  be  liable  by  the  judgment  of 
the  Court  of  Appeal,  27  A.  R.  242,  or  whether  each  of  them 
was  liable  only  for  one-half  of  such  sum. 
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W.  E.  Middleton,  for  applicant. 

D'Arcy  Tate,  Ilamilton,  for  defendants  the  Cffners. 

W.  S.  McBrayne,  Hamilton,  for  other  defendants. 

Street^  J. — The  certificate  of  the  judgment  of  the  Court 
of  Appeal  declares  "  that  defendants  John  Lewis  and  Eobert 
^lorgan  are  liable  to  make  good  and  repay  such  portion  of 
the  sum  of  $5,510.37  retained  by  them  as  their  share  of  the 
residue,  pursuant  to ''  a  former  report,  "as  is  in  excess  of 
the  amount  which  they  were  entitled  to"  out  of  a  certain 
sum  therein  set  forth;  the  certificate  then  refers  to  the 
^faster  at  Hamilton  to  settle  the  amount. 

The  Master  in  his  report  has  found  "  that  the  defendants 
John  Lewis  and  Kobert.  Morgan  received  the  sum  of 
$2,404.23  in  excess  of  the  amount  which  thej^  were  entitled  to 
receive,''  and  that  they  are  chargeable  also  with  interest 
amounting  to  $1,139.20  upon  such  excess,  making  in  all 
$3,043.43.  The  Master  further  certifies,  at  the  request  of  the 
solicitor  for  defendants  Lewis  and  Morgan,  that  he  makes 
no  finding  as  to  whether  the  said  defendants  are  jointly 
liable  to  refund,  the  one  for  the  other. 

The  motion  first  came  before  me  on  18th  January,  1904. 
I  then  intimated  that  the  language  of  the  certificate  of  the 
Court  of  Appeal  seemed  clearly  to  point  to  a  joint  and  several 
liability  on  the  part  of  defendants  Lewis  and  Morgan.  Upon 
its  being  strenuously  insisted  by  their  counsel,  that  this  can- 
not have  been  the  intention  of  the  Court  of  Appeal,  I 
adjourned  the  hearing  of  the  motion  in  order  that  application 
might  be  made  to  that  Court  to  correct  the  certificate  if  it 
did  not  carry  out  their  judgment.  The  application  was 
made,  and  the  surviving  members  of  the  Court  (UfEner  v. 
Lewis,  ante  306)  refused  to  vary  the  certificate,  referring  the 
parties  to  the  language  of  the  certificate  itself  and  to  the 
reported  opinions  of  the  Court  for  its  construction. 

The  motion  has  been  renewed  before  me,  Bmi  I  see  no 
ground  upon  which  I  can  grant  it.  There  is  a  reference  to 
the  Master  under  the  certificate  of  the  Court  of  Appeal,  and 
he  has  made  his  report  upon  it,  and  that  report  is  either  right 
or  wrong.  .  .  .  The  present  motion  is  ...  to  com- 
pel him  to  do  something  which  I  do  not  think  he  was  bound 
to  do,  that  is,  to  find  specifically  whether  the  judgment  or 
certificate  of  the  Court  of  Appeal  means  what  it  says,  or 
means  something  which  it  has  not  said.  He  appears  to  have 
done  what  the  certificate  directs  .  .  .  and  to  have  prop- 
erly refused  to  do  more  than  he  has  done. 

Whether,  therefore,  the  present  motion  is  to  be  looked 
upon  as  an  independent  motion  or  as  an  irregular  appeal,  I 
think  it  must  be  dismissed  with  costs. 
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Boyd,  C.  May  13th,  1904. 

chambers. 

Be  THOMPSON. 

Will — Construction  —  Specific  Bequests  of  Shares  —  Change 
in  Shares  by  Statute — Rights  of  Legatees. 

Motion  by  the  executor  of  the  will  of  Emily  J.  Thompson^ 
under  Rule  938^  for  an  .order  determining  whether  Tsnao 
Thompson  and  other  legatees  were  entitled  under  the  will 
to  certain  shares  of  company  stock  held  by  the  testatrix  at 
Uie  time  of  her  death. 

E.  F.  Blake,  for  the  executor. 

L.  H.  Bowman,  for  the  Unitarian  Church. 

J.  M.  Clark,  K.C.,  for  legatees. 

BoTD,  C. — I  think  the  better  view  of  this  will  as  to  the 
stock  is,  that  the  testatrix  has  ear-marked  the  stock  she 
possessed  at  the  date  of  the  will,  so  that  it  can  be  clearly 
traced  into  the  stock  now  held  by  the  estate.  The  change  in 
the  shape  of  the  stock  has  been  brought  about  by  the  Legis- 
lature without  the  aid  or  concurrence  of  the  testatrix,  who 
was  at  the  time  without  mental  competence.  The  testatrix 
has  done  nothing  to  indicate  any  intention  to  deprive  the 
legatees  of  the  stock  of  its  benefits,  whether  in  the  original 
or  the  converted  state  in  which  it  now  exists.  The  stock  is 
now  held  by  the  estate,  answering  to  what  was  specified  in 
the  will,  and  is  in  substance  the  same  stock,  though  it  may 
be  differently  denominated  by  reason  of  the  action  sanctioned 
by  the  Legislature.  .  .  .  [Partridge  v.  Partridge,  9 
Mod.  269,  Re  Pilkington,  13  L.  T.  R.  35  and  6  X.  R.  346, 
Jenkins  v.  Jones,  L.  R.  2  Eq.  323,  and  Oakes  v.  Oakes,  9^ 
Hare  at  p.  672,  followed.] 

Costs  out  of  estate. 


Boyd,  C.  :NLvy  13th,  1904. 

chambers. 

Re  ARMSTRONG. 

Will — Construction — Life  Estate — Remainder  —  Power  of 
Disposition  Oiven  to  Life  Tenwnt  by  Codicil — '^  Dis- 
pose and  Deal  with*'  —  Enlargement  of  Beneficial  In- 
terest. 

Motion  by  two  sisters  of  the  testator  under  Rule  938  for 
order  construing  will  and  codicil  of  William  Armstrong, 
deceased.      The  will     gave     to     trustees     all     real     and 
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personal  property  in  trust  for  uses  named  there- 
after: (1)  to  pay  debts;  (2)  to  pay  a  legacy  of 
$2,000;  (3)  to  hold  the  remainder  for  use  and  benefit  of 
his  wife  during  her  life  or  widowhood;  (4)  after  her  death 
or  her  marriage  to  turn  all  into  cash  and  divide  equally 
between  his  brother  and  two  sisters.  The  testator  then 
named  as  executors  and  trustees  his  wife  and  one  Burns. 
By  thd  codicil  the  testator  (1)  reduced  the  legacy  to  $1,000; 
(2)  revoked  the  appointment  of  Burns  and  nominated  Hod- 
gins  in  his  stead;  (3)  removed  th*e  restriction  as  to  widow- 
hood, and  provided :  '^  It  is  my  will  and  wish  that  my  wife 
so  long  as  she  lives  may  dispose  (sic)  and  deal  with  the  prop- 
erty as  fully  and  effectually  as  I  could  if  living."  In  jdl 
other  respects  he  confirmed  his  will. 

G.  Bell,  for  sisters  of  testator. 

A.  Hoskin,  K.C.,  for  executor  of  deceased  brother. 

T.  D.  Delamere,  K.C.,  and  H.  A.  E.  Kent,  for  executors. 

Boyd,  C. — The  construction  of  this  will  is  not  without 
diflSculty.  The  main  guide  is  to  read  will  and  codicil  as  one 
testamentary  instrument,  so  as,  if  possible,  to  harmonize  all 
parts  and  to  give  sufficient  meaning  to  all  words.  The  in- 
tention of  the  testator  so  ascertained  must  govern.     .     .     . 

It  is  argued  that  the  words  of  the  codicil  "my  wife  so 
long  as  she  lives  may  dispose  and  deal,"  etc.,  give  the  widow 
an  absolute  beneficial  estate  in  all  the  property,  real  and 
personal.  I  doubt  that  this  is  what  the  testator  intended  or 
meant  to  express.  That  reading  would  nullify  the  trust 
estate  and  would  cut  out  the  recipients  intended  to  enjoy 
the  corpus  after  the  death  of  the  wife.  It  would  thus  destroy 
much  of  the  will  and  enlarge  the  plainly  expressed  life  estate 
by  implication  arising  out  of  a  dubiously  expressed  later 
clause.  This  clause  gives  fhe  wife  while  she  lives  power  to 
dispose  and  deal  with  the  property  as  fully  and  effectually  as 
the  testator  might  if  living.  That  may  be  satisfied  by  giving 
the  proper  and  ordinary  meaning  to  the  words  "  dispose  and 
deal  with."  Both  mean  very  much  the  same  thing.  *^  Dis- 
pose "  used  alone  carries  the  nie^ning  "  to  dispose  of,  to  deal 
with  in  any  way:"  Murray^s  Oxford  Diet.,  sub  voce.  And 
"  deal  with  "  is  there  defined  as  "  to  act  in  regard  to,  admin- 
ister, handle,  dispose  of  in  any  way  (of  a  thing)  ;  to  handle 
effectually."  The  very  common  meaning  of  "  dispose  of,"  in 
legal  aspect,  is  "  to  make  over  or  part  with  a  thing  by  way  of 
hargain  or  sale:"  see  Oxford  Diet. 

Xow,  the  will  at  first  contemplated  the  property  being 
kept  in  specie  (except  as  wanted  for  payment  of  debts  and 
legacy)  till  the  death  of  the  wife;  that  is  all  changed  by  this 
direction,  so  that  the  wife  is  able  to  deal  with  the  property 
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in  the  way  of  selling,  leasing,  mortgaging,  turning  into 
money,  and  reinvesting,  as  fully  as  an  owner  might.  But 
there  is  no  expression  signifying  that  the  bulk  or  corpus  of 
the  estate  may  be  diminished  or  reduced  by  the  wife,  though 
the  shape  and  character  of  the  estate  may  be  changed ;  it  is 
still  a  trust  estate  of  which  she  has  the  use  and  benefit  as 
tenant  for  life.  That  method  of  construction  will  bring  all 
the  provisions  into  reasonable  interaction,  and  will  not  ex- 
punge anything  of  material  import. 

I  read  it,  then,  as  not  importing  the  enlargement  of  the 
beneficial  life  estate  in  the  property — and  the  wife  remains 
subject  to  all  the  responsibilities  of  a  tenant  for  life  and 
with  no  greater  privileges,  whatever  change  the  property  may 
take  under  the  plenary  power  of  disposition. 

Hence  taxes  and.  repairs  fall  upon  the  life  estate,  if  the 
property  is  kept  in  the  shape  of  realty.  The  duty  of  pro- 
tecting the  corpus  rests  upon  the  trustees,  while  seeing  that 
the  widow  has  full  use  and  benefit  of  it  during  her  life. 

Costs  out  of  the  estate. 

Boyd,  C.  May  13th,  1904. 

weekly  court. 

SCOTT  V.  BUCK. 

Mortgage — Redemption — Default  on  Final  Day  Fixed — Re- 
fusal of  Defendant  to  Accept  Redemption  Money — Appli- 
cation to  Court  to  Open  up  Order — Exceptional  Indul- 
gence— Relief  from  Forfeiture — Terms — Costs. 

Motion  by  the  plaintiffs  and  one  French  to  continue  an 
injunction  restraining  defendant  from  selling  the  land  in 
question  in  a  redemption  action,  and  for  leave  to  redeem 
notwithstanding  default  and  final  order. 

W.  H.  Blake,  K.C.,  for  applicants. 

H.  M.  Mowat,  K.C.,  for  defendant. 

Boyd,  C. — This  is  an  action  for  redemption,  and,  accord- 
ing to  the  general  practice,  when  the  final  day  fixed  for  pay- 
ment (5th  April,  1904),  jpassed  and  no  payment  was  made, 
defendant  was  entitled  to  refuse  any  proffer  of  money  to  re- 
deem. By  the  terms  of  the  order  in  this  case,  in  default  of 
pajrment  on  the  day,  the  action  "  was  to  stand  dismissed  out 
of  Court."  According  to  the  practice,  the  defendant  wa? 
then  entitled  to  apply  ex  parte  for  an  order  to  dismiss,  or, 
at  his  election,  for  an  order  to  foreclose.  The  two  are  form- 
ally different,  but  are  of  equivalent  value,  and  either  may  h- 
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taken,  without  any  irregularity:  Stuart  v.  Worrell,  1  Bro.  C, 
C.  681 ;  Palk  v.  Clinton,  12  Ves.  48,  62. 

After  such  default,  plaintiff  has  no  right  to  be  allowed  in 
to  redeem,  and  in  refusing  to  assist  to  this  result  the  solicitor 
of  defendant  was  quite  within  his  strict  line  of  duty. 

As  an  indulgence,  I  am  disposed,  with  some  hesitation, 
to  open  the  final  order  and  let  redemption  be  made  on  pay- 
ment of  principal,  interest,  and  all  costs  properly  and  neces- 
sarily incurred  in  opposing  this  motion  (to  be  taxed),  within 
one  week  after  taxation.     ... 

To  interfere  as  I  now  do  is  quite  exceptional.  CoUinson 
V.  Jeffrey,  [1896]  1  Ch.  644,  is  much  in  point  as  to  the  form 
of  order  in  this  case  and  on  the  practice — though  I  am 
carrying  the  matter  a  step  further  than  was  done  in  that 
case.  This  is  perhaps  justifiable  also  on  the  ground  of  ex- 
tended power  to  relieve  from  forfeitures  which  is  now  con- 
ferred upon  the  Courts  by  recent  legislation:  see  E.  S.  0. 
1897  ch.  51,  sec.  57,  sub-sec.  3. 

The  claim  in  this  case  is  about  $4,000,  and,  according  to 
the  lowest  estimate  given  for  defendant,  the  security  is  worth 
over  $6,000. 

If  payment  is  not  made  within  the  time  fixed,  the  order 
will  be  for  payment  by  French  of  extra  amount  of  costs  in- 
curred by  defendant  by  this  application,  and  it  may  be  added 
to  the  claim  on  the  land. 


Boyd,  C.  May  13th,  1904. 

weekly  court. 

CANADA  FOUKDBY  CO.  v.  EMMETT. 

Trade  Union — Interfering  with  Busyness  of  Employers — 
Injunction — Oonfficting  Evidence — Discretion — Modificar 
tion. 

Motion  by  plaintiffs  to  continue  an  interim  mjuhctfon  re- 
straining defendants,  members  of  a  trade  union,  from  inter- 
fering with  plaintiffs'  workmen  and  business!  -  -  ^ 

G.  H.  Watson,  K.C.,  "for  plaintiffs.     .  '  . 

J.  6.  O'Donoghue,  for  defendants.-  •     -     •  - 

Boyd,  C — This  is  a  case  eminently  of  disputed  f act*  m 
which  it  is  not  the  practice  of  the  Court  to  pass  finally  upon 
the  effect  of  contradictory  evidence.  Much  also  depends 
upon  Ihe  proper  deduction  to  be  made  from  courses  of*  con- 
'duct  which  are  in  themselves  undisputed.    Many  matters  to 
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be  considered  lie  upon  the  border-land  between  legal  and 
illegal  persuasion  and  solicitation  of  labour.  There  are  many 
of  the  heads  of  complaint  which  are  supported  by  direct 
proof  on  the  part  of  plaintiffs,  though  it  may  in  the  ultimate 
Outcome  be  countervailed  by  the  testimony  of  defendants. 
There  is,  therefore/ a  prima  facie  case  made  out  by  plaintiffs 
on  their  materials  and  as  a  matter  of  discretion;  a  better 
purpose  will  be  served  by  continuing  the  injunction  on  cer- 
tain terms  which  will  not  interfere  with  the  freedom  of  de- 
fendants in  all  lawful  action,  and  yet  will  serve  to  protect 
plaintiffs  from  undue  interference  with  .their  business  and 
their  workmen  on  the  part  ol  the  strikers. 

There  is  no  evidence  of  any  acts  of  violence  or  overt  in- 
timidation .  .  .  nor  is  there  any  evidence  shewing 
•  .  .  any  attempt  to  boycott  in  the  sense  of  interfering 
with  supplies.     .     . 

The  injunction  should  be  modified  in  these  respects,  but 
otherwise  continued  to  the  hearing  or  further  order  as  to  all 
the  defendants  except  Irvine  and  Geary.  Costs  reserved  till 
hearing  or  further  order. 


Boyd,  C.  May  13th,  1904. 

weekly  court. 

Re  white  and  TOWNSHIP  OF  SYDENHAM. 

Municipal.    Corporations  —  By-law  —  Formation    of    New 

.-     School  Section — Publication  of  By-law — Filing  Notice  to 

Quash  —  Laches  —  Uncertainty  as  to  Land  Included  — 

Notice  to  Dissentients — Pending  Appeal — New  Territory 

of  Township — Provision  for  only  Part, 

Motion  by  one  White  to  quash  a  by-law  of  the  township 
of  Sydenham  providing  for  the  formation  of  a  new  school 
section. 

H.  G.  Tucker,  Owen  Sound,  for  applicant. 

N.  W.  Rowell,  K.C.,  for  township  corporation. 

Boyd,  C. — By-law  No.  10  appears  to  be  open  to  attack 
notwithstanding  the  objection  made  under  sec.  55  of  the 
Public  School  Act,  1901.  It  was  objected  that  no  notice  to 
quash  had  been  filed  in  the  office  of  the  township  clerk — ^but 
that  is  to  be  within  one  month  of  the  publication  of  the  by- 
law. No  evidence  was  brought  to  my  attention  to  shew  that 
this  by-law  had  been  published  in  manner  provided,  by  copies 
being  served  upon  the  secretary  of  each  board  of  trustees 
affected  thereby.    No  action  has  been  taken  on  the  footing  of 
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by-law  10  bein^  an  existing  and  valid  instrument;  no  rate 
levied  in  respect  of  it;  so  that  no  laches  can  be  imputed  to 
the  applicants. 

That  by-law  10  is  defective  was  pointed  out  by  Street,  J., 
in  Re  Sydenham  School  Sections,  6  0.  L.  E.  at  p.  420,  2  0. 
W.  R.  830,  because  of  its  including  part  of  a  lot  without  fur- 
ther definition.  But,  apart  frcm  this,  it  seems  to  me  unde- 
sirable to  maintain  this  by-law,  having  regard  to  all  circum- 
stances. There  is  much  dispute  on  the  facts  as  to  whether 
any  notice  was  given  to  the  dissentients,  and  it  may  well  have 
been  that  they  did  not  receive  sufficient  notice  of  what  was 
in  contemplation. 

Again,  the  action  of  the  township  in  passing  by-law  10 
while  an  appeal  was  pending  in  respect  of  establishing  a 
school  upon  the  same  territory,  is  an  undesirable  method  of 
exercising  the  municipal  powers,  though  it  may  not  be  ultra 
vires. 

This  by-law  10  also  provides  for  only  part'  of  the  new 
territory  which  was  brought  into  the  township  from  the  town 
by  by-law  623.  The  title  of  by-law  10  is  "  to  provide  school  • 
accommodation  for  the  children  of  the  ratepayers  recently 
annexed  to  the  township.^*  That  imports  provision  beiug 
made  in  respect  of  the  whole  of  the  new  territory,  which  is 
not  carried  out  in  the  enactment  itself.  It  would  appear 
proper,  in  view  of  the  language  of  the  section  applicable  to 
new  unorganized  territory  such  as  this,  under  sec.  12,  that 
the  by-law  enacted  should  be  so  framed  as  to  provide  for 
every  part  of  the  township  (so  enlarged  by  new  territory) 
being  included  in  some  section. 

This  by-law  appears  to  me  to  be  of  such  an  improvident 
and  exceptional  character  in  its  genesis  that  it  should  not 
stand;  but    ...     it  is  not  a  case  for  costs. 
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MOFFAT  V.  LEONAKD. 

Particulars — Statement  of  Defence — Patent  Action — Demand 
— Time  for — Scope  of — Costs. 

Motion  by  plaintiflE  for  particulars  of  the  statement  of 
defence  in  an  action  for  infringement  of  a  patent. 
G.  H.  Kilmer,  for  plaintiff. 
C.  A.  Mos6,  for  defendants. 

The  Master. — It  was  contended  on  behalf  of  defendants : 
(1)  that  the  application  was  too  late;  (2)  that  it  was  too 
wide.     ... 

The  first  objecjtion  would  be  entitled  to  more  weight  in 
an  ordinary  case.  But  in  this  class  of  actions  the  defendant 
is  j'eally  in  the  position  of  a  plaintiff  seeking  to  rescind  a 
patent.  The  particulars  of  what  is  technically  a  defence 
should  be  made  as  full  and  precise  as  they  would  be  in  a 
statement  of  claim.  They  are  the  material  facts  on  which 
the  defendant  relies,  and  which  he  must  prove  in  order  to 
defeat  the  plaintiff's  claim.     .     . 

[Reference  to  Smith  v.  Greey,  11  P.  R.  169;  Xoxon 
Mfg.  Co.  V.  Patterson,  16  P.  R.  40.] 

The  present  action  was  commenced  more  than  a  year 
ago.  The  first  demand  for  particulars  was  made  on  6th 
October  last,  but  not  complied  with  for  5  months.  There 
is  no  explanation  or  complaint  of  the  delay.  The  second  de- 
mand was  made  on  13th  April  and  satisfied  on  20th  April. 
The  present  application  was  launched  on  5th  May.  Appar- 
ently no  third  demand  was  made. 

If  the  demand  had  at  first  been  made  as  fully  as  it  was 
presented  by  Mr.  Kilmer  on  his  argument,  it  would  not 
have  been  necessary  to  have  made  the  present  motion,  or 
even  the  second  deniand. 

VOL.  m.  o.w  B.  NO.  20.— 42 
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As  to  the  demand  being  too  wide,  this  may  apply  to 
the  request  for  particulars  of  paragraph  1  of  the  statement 
of  defence.  But,  in  view  of  the  order  made  in  Xoxon  Mfg. 
Co.  V.  Patterson,  it  will  be  necessary  for  defendants  to  give 
particulars  of  the  denial  of  plaintiff  being  the  first  inventor, 
if  they  intend  to  dispute  this. 

As  to  the  rest,  even  if  plaintiff's  demand  was  not  so 
wide  at  first  as  it  has  now  been  made,  I  think,  on  the  prin- 
ciple of  Williams  v.  Leonard,  16  P.  R.  544,  that  it  is  proper 
that  defendants  should  now  give  full  particulars  of  all  the 
defences  on  which  they  propose  to  give  evidence.  The 
facts  must  be  fully  known  to  them  by  this  time.  Any  sur- 
prise must  be  prevented. 

I  think,  however,  that  plaintiff  should  have  made  all 
his  demands  at  the  first,  and  therefore,  while  I  feel  bound 
to  make  the  order  asked,  I  think  the  costs  should  be  to  de- 
fendants in  the  cause. 

The  well  settled  practice  in  these  patent  cases  is  for  the 
statement  of  defence  merely  to  give  the  general  outlines  of 
the  defence.  These  are  then  filled  up  and  interpreted  by  the 
particulars,  on  a  proper  demand  being  made  for  them.  In 
England  it  would  appear  that  they  are  mentioned  in  the 
statement  of  defence  as  being  delivered  therewith :  see  Odgers 
on  Pleading,  5th  ed.,  p.  429 ;  precedents  Nos.  91  and  92. 

Plaintiff  should  undertake  to  go  to  trial  at  the  sittings 
next  month  at  London. 

Street,  J.  Mat  16th,  1904. 

WEEKLY  COURT. 

LAWS  V.  TORONTO   GENERAL  TRUSTS  CORPORA- 
TION. 

Mortgage — Account — Payments  made  by  Mortgagees — Money 
Paid  for  Improvements  —  Commission  to  Solicitor  on 
Sale  of  Mortgaged  Premises, 

On  28th  May,  1896,  one  Crickmore  and  wife  mortgaged 
70  acres  of  land  in  the  township  of  Toronto  to  Eleanora 
A.  Laws  to  secure  a  loan  of  $1,500  and  interest. 

The  mortgagee  assigned  this  mortgage  to  defendants  as 
security  for  advances  to  her  in  November,  1896,  and  various 
subsequent  advances  were  made  to  her.  The  original  mort- 
gage remained  wholly  unpaid,  as  did  also  the  advances  by 
defendants  to  Mrs.  Laws,  and  foreclosure  proceedings  were 
instituted  by  defendants,  in  which  the  original  mortgagors 
and  Mrs.   Laws  and  her  husband   were  made  defendants. 
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On  28th  August,  1899,  a  final  order  of  foreclosure  was  ob- 
tained, by  which  all  parties  were  foreclosed.  After  the  date 
of  this  final  order  further  payments  were  made  by  the  de- 
fendants to  Mrs.  Laws  and  her  husband,  charged  on  their 
books  as  account  purchase  Crickmore  lot. 

On  20th  September,  lb99,  defendants  entered  into  an 
agreement  in  writing  to  sell  the  land  to  one  Cheyne  for 
$1,200.  No  payment  was  made  on  this  purchase,  but  Cheym) 
went  into  possession  and  made  permanent  improvements  of 

^considerable  value  by  pulling  up  and  removing  several  hun- 
dreds of  stumps  and  by  breaking  up  and  cultivating  the 
land.  On  30th  September,  1899,  Cheyne,  being  indebted 
to  one  Nesbitt  in  the  sum  of  $120  for  money  advanced  to 
him  to  be  used  in  the  improvements,  assigned  his  agreement 
to  Nesbitt  as  security  for  the  advances. 

Plaintiffs  in  February,  1901,  by  their  solicitor  made  re- 

.  peated  applications  to  defendants  for  a  settlement  upon  the 
basis  of  the  sale  to  Cheyne;  and  defendants  wrote  to  Xesbitt 
insisting  upon  his  paying  the  amount  due  on  that  sale.  In 
March,  1901,  defendants  sent  plaintiffs'  solicitor  a  statement 
made  up  on  the  basis  of  the  sale  to  Cheyne,  and  pointing 
out  that  upon  that  basis  there  would  be  a  surplus  of  only 
$36.70  due  Mrs.  Laws,  which  would  be  paid  over  to  her 
when  the  purchase  money  was  paid.  They  also  stated  that 
Nesbitt  was  negotiating  a  sale  of  the  property,  and  would, 
he  hoped,  be  able  to  settle  in  a  few  days.  Later  on  in 
March  defendants  wrote  to  Nesbitt  that  unless  the  purchase 
money  due  on  the  Cheyne  agreement  were  paid,  they  would 
have  to  cancel  the  sale.  It  appeared  from  Nesbitt's  evidence 
that  both  he  and  Mr.  Robertson,  the  solicitor  who  had  con- 
ducted the  foreclosure  proceedings,  were  endeavouring  to 
arrange  fox  a  sale,  and  Mr.  Robertson,  it  was  admitted, 
obtained  a  purchaser — one  Crozier — ^who  agreed  to  give 
$1,500  for  the  property.  Before  this  sale  was  concluded, 
but  while  it  was  in  course  of  negotiation,  Nesbitt  agreed  to 
release  his  rights  under  the  Cheyne  agreement  to  defendants, 
in  consideration  of  $120.  The  agreement  between  defend- 
ants and  Cheque  and  the  assignment  from  Cheyne  to  Nesbitt 
had  been  registered  in  the  registry  ofl&ce. 

The  present  action  was  brought  by  Mr.  and  Mrs.  Laws 
for  an  account  against  defendants  of  the  moneys  realized  by 
the  sale  to  Crozier  of  the  property,  and  a  reference  was 
ordered  to  the  Master  in  Ordinary  to  take  the  accounts. 
The  Master  made  a  report  finding  $193.67  due  plaintiffs, 
with  interest  from  20th  June,  1901.  In  arriving  at  this 
amount  he  disallowed  to  defendants  the  $120  paid  to  Nesbitt 
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and  a  sum  of  $38.50  paid  by  them  to  Mr.  Robertson,  the 
solicitor  who  had  negotiated  and  arranged  the  sale  to  Crozier, 
he  being  the  j^ame  solicitor  who  had  conducted  the  foreclosure 
proceedings  and  had  drawn  the  conveyance  to  Crozier.  De- 
fendants claimed  compound  interest  upon  their  advances 
to  Mrs.  Laws,  upon  the  ground  that  the  mortgage  from 
Crickmore  to  her  provided  for  the  payment  of  compound 
interest  upon  arrears  of  interest  on  that  mortgage;  this 
claim  was  also  disallowed  by  the  Master. 

Defendants  appealed  from  the  report,  upon  the  ground 
that  the  $120  paid  Xesbitt  and  the  $38.50  paid  Robertson 
should  have  been  allowed  them.  The  claim  to  compound 
interest  was  stated  as  a  ground  of  appeal  in  the  notice  of 
appeal,  but  was  not  pressed. 

6.  F.  Shepley,  K.C.,  for  appellants. 

F.  J.  Roche,  for  plaintiffs. 

Street^  J. — It  appears,  I  think,  from  uncontradicted 
evidence  before  the  learned  Master  in  Ordinary,  that  Cheyiie, 
with  the  aid  of  the  money  advanced  him  by  Nesbitt  for  the 
purpose,  had  by  his  own  labour  and  expenditure  added  per- 
manent improvements  to  the  land  in  question,  to  the  amount 
of  some  $400.  These  improvements  passed  to  Xesbitt  by  the 
assignment  to  him  of  Cheyne's  contract.  Cheyne  made  default, 
but  negotiations  took  place  between  defendants  and  Xesbitt 
subsequent  to  the  default,  which  must  be  taken  to  have  kept 
the  contract  alive  in  his  favour  until  Crozier^s  offer  of  $1,500 
for  the  property  was  before  defendants.  When  this  offer 
was  made,  Xesbitt  with  his  solicitor  met  Mr.  Robertson,  the 
solicitor  for  defendants,  at  his  office.  If  defendants  had 
refused  to  recognize  Xesbitt's  claim  under  the  contract,  the 
result  would  probably  have  been  litigation  and  the  loss  of 
Crozier 's  offer,  because  Cheyne's  agreement  and  the  assign- 
ment, of  it  to  Xesbitt  were  registered  and  must  be  got  rid  of 
before  a  purchaser  would  take.  They  had  only  two  other 
courses  open  to  them;  either  to  pay  Xesbitt  the  $120  for 
a  release  of  the  Cheyne  contract,  and- thus  put  themselves  in 
a  position  to  close  with  Crozier'a  offer;  or  to  allow  Xesbitt 
to  sell  to  Crozier  and  to  pay  them  upon  the  footing  of  the 
Cheyne  contract,  which  was  probably  still  alive.  The  former 
course  was  somewhat  better  in  the  interest  of  Mrs.  I^aws. 
because  Crozier's  $1,500  would  realize  something  beyond  the 
amount  payable  upon  the  footing  of  Cheyne's  contract  for 
$1,200,  with  interest  and  arrears  of  taxes  added.  They  took 
therefore,  it  seems  to  me,  the  course  which  was  best  under 
all  the  circumstances  from  Mrs.  Laws'  standpoint  in  agreeing 
to  pay  Xesbitt  his  $120,  and  to  take  a  release  from  him. 
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It  may  be  said  that  the  sale  to  Cheyne  without  a  payment 
down  was  an  improper  one  for  mortgagees  to  make,  and  it  is 
highly  probable  that  they  might  have  been  made  chargeable 
with  the  purchase  money  imder  that  contract,  had  plaintiffs 
not  found  it  more  advantageous  to  charge  them  with  the 
Crozier  purchase  money ;  but  the  result  of  the  sale  to  Chevne 
evidently  was  to  improve  the  property  to  the  extent '  that 
enabled  defendants  to  obtain  the  increased  price  for  it  from 
Crozier.  Crozier  would  not  have  bought  at  $1,500  without 
the  improvements  made  by  Cheyne;  and  Cheyne  would  not 
have  made  the  improvements  unless  defendants  had  agreed 
to  sell  to  him.  The  $120  paid  to  Nesbitt  was  the  price 
paid  for  these  improvements,  and  plaintiffs  have  reaped  the 
benefit  of  them  in  the  sale  to  Crozier.  In  my  opinion, 
therefore,  the  learned  Master  should  have  allowed  this  sum 
to  the  defendants  in  the  account :  Bbmpas  v.  King,  33  Ch.  D. 
279 ;  Shepherd  v.  Jones,  21  Ch.  D.  4G9. 

The  other  item  in  dispute  is  the  $38.50  for  commission 
upon  the  sale  to  Crozier.  It  was  admitted  that  Mr.  Robert- 
son had  made  the  sale  in  question,  and  Xesbitt^s  evidence 
shews  that  he  had  in  fact  negotiated  it.  The  negotiation  of  a 
sale  of  land  for  a  client  is  within  the  scope  of  the  professional 
duties  and  employment  of  a  solicitor,  and  he  is  entitled 
to  a  reasonable  remuneration  for  services  of  that  nature  which 
he  has  performed.  The  charge  has  been  disallowed  by  the 
learned  Master,  not  because  it  is  excessive  for  the  services 
performed,  but  upon  the  idea,  which  appears  to  be  a  mis- 
taken one,  that  in  claiming  it  Mr.  Robertson  was  claiming 
something  entirely  beyond  and  outside  of  his  lawful  remun- 
eration, as  was  the  case  in  the  claim  made  by  the  solicitor 
in  O'Brien  v.  Lewis,  11  W.  R.  318,  and  Price  v.  Beatty,  ib. 
979.  Those  cases  do  not  seem  to  be  applicable  here,  and 
Re  Richardson,  3  Ch.  Ch.  144,  is  an  authority  for  its  being 
allowed  here. 

The  appeal  should  therefore  be  allowed  as  to  these  two 
sums  of  $120  and  $38.50,  and  disallowed  as  to  the  items  of 
compound  interest  and  allowance  for  care  of  the  property, 
which  were  abandoned  before  the  argument  began. 

Defendants  should  add  to  their  claim  against  plaintiffs 
one-half  the  costs  of  the  present  appeal,  and  plaintiffs  should 
tax  no  costs  of  it. 
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Teetzel,  J.  May  16th,  1904. 

TRIAL. 

STEEP  V.  GODERICH  ENGINE  CO: 

Contracts — Breach — Manufacture  of  Patented  Articles — De- 
fective  Desi<jn — Royalties  —  Novation  —  Damages — ^6'- 
ference, 

AcTiox  for  damages  for  breach  of  an  agreement. 
J.  P.  Mabee,  K.C.,  for  plaintiflE. 

E.  L.  Dickinson,  Goderich,  and  Charles  Garrow,  Goder- 
ich,  for  defendants. 

Teetzel,  J. — Plaintiff,  being  a  patentee  of  certain  im- 
provements in  seed  drills,  entered  into  an  agreement  with 
defendants,  dated  29th  l^ugust,  1900,  for  the  purpose  of 
having  his  improvements  manufactured  for  the  market,  under 
which  agreement  defendants  were  to  pay  a  royalty  of  twenty- 
five  cents  for  each  **  shoe ''  being  the  subject  of  plaintiffs 
patent,  us?d  in  the  construction  of  drills  sold  by  defendants. 

Under  the  agreement,  defendants  agreed  "  to  continue  to 
manufacture  and  sell  or  offer  for  sale  the  said  drill  or  at 
least  the  part  thereof  covered  by  the  said  patent  or  patents 
in  such  sufficient  quantity  as  to  fully  supply  the  market 
therefor  in  Canada/'  etc. 

The  plaintiff  was  also  employed  as  agent  of  the  defend- 
ants for  the  introduction  and  sale  of  the  drill  for  two  months. 

Pursuant  to  the  agreement  a  number  of  drills  with 
plaintiff's  patent  attachment  were  made  and  offered  for  sale, 
but  did  not  work  satisfactorily. 

Plaintiff  sought  by  evidence  to  establish  that  this  was 
owing  to  defective  construction  by  defendants,  but  I  am  of 
the  opinion,  upon  the  evidence,  that,  while  there  appeared  to 
be  some  defects  in  manufacture,  the  principal  difficulties 
frere  attributable  to  defective  design  or  specification,  for 
which  plaintiff,  and  not  defendants,  was  responsible. 

On  18th  January,  1902,  a  new  agreement  was  entered  into 
between  the  parties,  reciting  the  former  agreement  and  pro- 
viding for  employment  of  plaintiff  to  attend  to  the  designing, 
building,  and  placing  of  the  grain  drills  for  six  months,  under 
salary,  and  also  providing  that  this  agreement  was  to  be  in 
full  settlement  of  all  disputes  between  the  parties. 

It  was  also  provided  that  defendants  were  to  carry  out 
the  former  agreement  between  the  parties  with  regard  to  i  the 
payment  of  royalties,  and  were  to  have  the  option  at  the 
end  of  six  mouths  from  18th  January,  1902,  of  either  con- 
tinuing the  manufacture  of  the  drills  or  of  allowing  plaintiff 
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to  make  arrangements  with  other  persons,  for  their  manu- 
facture. 

As  a  result  of  all  the  evidence  as  to  the  alterations  in 
the  drills  during  this  period,  I  find  that  the  difficulties  attri- 
butable to  defective  design  were  not  overcome,  and  that 
plaintiff  did  not  become  entitled  to  any  royalties  during  the 
said  p?riod  of  six  months.  I  am  also  of  opinion  that  any 
claim  he  may  have  had  for  royalties  prior  to  the  second 
agreement  was  satisfied  and  discharged  by  the  second  agree- 
ment. 

At  the  end  of  the  six  months,  defendants  exercised  the 
option  of  continuing  the  manufacture  of  the  drills  under  the 
former  agreement,  and  later  in  the  year  entered  into  a  fur- 
ther agreement  with  plaintiff,  employing  him  to  complete 
certain  drills  then  on  hand  for  the  market,  with  a  proviso 
that  the  agreement  might  be  terminated  upon  a  week's 
notice,  and  the  employment  was  so  terminated  on  21st  Feb- 
ruary, 1903. 

I  am  of  opinion  that  upon  the  expiration  of  the  second 
agreement,  to  wit,  18th  July,  1902,  at  which  time  defendants 
exercised  the  option  of  continuing  under  the  first  agreement 
and  refused  to  allow  plaintiff  to  make  the  arrangements  with 
other  persons  to  manufacture  the  drills  under  the  patent, 
defendants  are  liable  for  such  damages  as  plaintiff  may  be 
able  to  establish  he  has  suffered  in  consequence  of  defend- 
ants neglecting  to  proceed  with  the  manufacture  of  drills 
under  the  first  agreement. 

WTiile  I  am  of  the  opinion  that,  at  th(^  last  mentioned 
date,  the  drills  had  not  been  put  in  marketable  shape,  owintj 
to  defective  designs  and  specifications,  sucli  defects  had  lu^en 
clearly  demonstrated,  and  T  think,  by  exercising  the  option 
to  continue,  defendants  assumed  the  risk  of  being  able  to 
make  the  drills  marketable. 

There  will  be  a  reference  to  the  Master  at  Goderich  to 
ascertain  the  amount  of  damages  to  which  plaintiff  is  en- 
titled since  18th  July,  1902,  such  damages  to  be  ascertained 
at  the  rate  of  26  cents  per  shoe,  on  the  basis  of  sales  (such 
as  plaintiff  may  be  able  to  establish  to  the  satisfaction  of  the 
Master)  that  could  have  been  made  since  that  date,  of  the 
drills,  on  the  assumption  that  it  was  practicable  to  remedy 
the  defects  which  up  to  that  time  had  caused  the  unsatis- 
factory working  of  the  drills,  and  therebv  prevented  a  market 
being  made.  In  other  words,  as  acrainst  defendants  the 
Maste.r  shall  assume  that  all  defects  of  design  complained  of 
by  defendants  have  been  overcome,  and  that  defendants  were 
thereafter  able  to  manufacture   the   drills  with   plaintiff^s 
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attachments  so  as  to  perform  their  work  as  eflSciently  as  is 
claimed  by  plaintiff  in  his  patents  of  invention.  Judgment 
to  be  entered  for  plaintiff  for  the  amount  so  found. 

I  reserve  all  questions  of  costs  until  after  the  Master 
shall  have  made  his  report. 

Cartvthight,  Master.  May  17th,  1904. 

chambers. 

MORTON  V.  GRAND  TRUNK  H.  W.  CO. 

(Two  Actions.) 

Consolidation  of  Actions — Two  Actions  by  Different  Plain- 
tiffs against  same  Defendants  for  One  Cause — Tort — 
Relief  by  Analogy  to  Interpleader. 

Motion  by  defendants  for  order  staying  or  dismissing 
one  of  the  actions  or  consolidating  the  two,  or  for  an  issue 
as  in  interpleader. 

The  first  action  was  brought  by  Annie  F.  Morton  to  re- 
cover damages  for  the  death  of  Wilson  Morton,  who,  she 
alleged,  was  'her  husband,  on  2Gth  December,  1902,  by  rea- 
son of  the  alleged  negligence  of  defendants  in  what  was 
known  as  the  Wanstead  accident.  The  second  action  was 
brought  by  Maud  Morton,  also  alleging  that  she  was  the 
widow  of  Wilson  Morton,  for  the  same  cause.  Annie  F. 
Morton  was  admittedly  the  first  wife  of  deceased,  but  Maud 
Morton*  alleged  that  he  had  been  validly  divorced  before  he 
married  her. 

D.  L.  McCarthy,  for  defendants. 

J.  D.  Falconbridge,  for  plaintiff    Annie  F.  Morton. 

D'Arcy  Tate,  Hamilton,  for  plaintiff   Maud  ]\Iorton. 

The  Master. —  ...  It  was  forcibly  argued  by  Mr. 
McCartSiy  that  defendants  were  placed  in  a  most  embarras- 
sing position.  He  stated  that  tliey  had  not  resisted  the  right 
of  any  person  injured  in  the  Wanstead  accident  to  recover 
some  damages.  ...  If  both  actions  were  allowed  to  pro- 
ceed it  might  be  that  defendants  would  be  made  to  pay 
heavy  damages  in  each,  and  .  .  there  must  be  some  power 
in  the  Court  to  give  defendants  adequate  protection  against 
such  a  possible  contingency.     .     .     . 

With  every  disposition  to  aid  defendants  if  this  can  be 
done  wittiout  injur}^  to  plaintiffs,  I  am  not  able  to  see  any 
way  by  which  this  can  be  accomplished.  There  is  no  method 
by  which  the  theory  of  interpleader  can  be  applied  to  relieve 
defendants  in  actions  of  tort  such  as  the  present,  nor  even 
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in  cases  such  as  that  of  Greatorex  v.  Hackle,  [1895]   2  Q\ 
B.  249.     ... 

Another  difficulty  is  that,  whatever  might  be  decided  as 
to  the  validity  of  the  alleged  divorce  of  the  first  claimant, 
the  rights  of  her  two  children  would  not  be  taken  away.  It 
would  then  be  necessary  to  make  them  plaintiffs  in  the  second 
action,  or  at  least  order  that  they  should  be  bound  by  the 
disposition  of  the  second  action,  of  which  possibly  a  hostile 
plaintiff  might  have  the  control. 

The  more  the  matter  is  considered,  the  greater  appears 
to  be  the  difficulty  of  any  attempt  to  apply  the  principles  of 
interpleader  to  meet  the  novel  state  of  facts  which  this  case 
presents. 

-  Having  regard  to  the  present  action  and  to  the  analogous 
facts  which  were  brought  to  light  in  Doyle  v.  Diamond  Flint 
Glass  Co.,  3  0.  W.  R.  320,  510,  it  would  seem  very  desirable 
that  suitable  legislation  should  be  had  from  the  proper  juris- 
diction to  meet  such  cases.     .     .     . 

Until,  however,  something  of  the .  sort  has  been  done — 
until  power  is  given  to  the  Courts  to  control  plaintiffs  in 
actions  of  this  character — I  do  not  see  that  anything  can  be 
done  but  to  dismiss  the  motion. 

[Reference  to  Halbronn  v.  International  Co.,  10  Times 
L.  R.  132;  Brown  v.  Cousineaux,  11  P.  R.  3G3;  Begs:  v. 
Ellison,  14  P.  R.  SS^^.j 


May  17TII,  1904. 

DIVISIONAL  COURT. 

McAllister  v.  mceachrex. 

staying  Proceedings — Jurisdiction  of  Local  Master. 

Appeal  bv  defendant  from  order  of  M acMaiiox,  J.,  ante 
609. 

R.  A.  Grant,  for  defendant. 

M.  Wilkins,  Arthur,  for  plaintiff. 

The  Court  (Boyd,  C,  Meredith,  J.,  Axglin,  J.),  dis- 
missed the  appeal  with  costs. 
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Cartwright^  Master.  May  18th^  1904. 

chambers. 

REX  EX  HEL.  MOORE  v.  HAMILL. 

Municipal  Elections  —  Disqualification  of  Mayor  and  Town 
Councillors — Excessive  Borrowing  in  Previous  Year — 
''  Current  Expenditure  " — Special  Charges — Application 
to  Void  Election — Costs — Motives  of  Relator — Ignorance 
of  Itespondents, 

Motion  by  the  relator  to  void  the  election  of  the-  five 
respondents  as  respectively  .mayor  and  councillors  for  the 
town  of  Meaford,  on  the  ground  that  they  were  disqualified 
by  their  violation  of  the  provisions  of  sec.  435  of  the  Muni- 
cipal Act,  1903.  They  were  alleged  to  have  voted  for  borrow- 
ing money  to  meet  the  current  expenditure  for  1903,  in 
excess  of  the  amount  authorized  by  the  statute.  The  relator 
asked  that  the  respondents  should  be  unseated  and  declared 
disqualified  for  any  mimicipal  office  for  two  years.  The  re- 
spondents were  all  elected  in  January,  1904,  but  their  elec- 
tion was  attacked  by  the  same  relator,  on  the  same  ground, 
and  they  disclaimed.  A  new  election  was  held  in  March, 
and  they  were  re-elected. 

A.  B.  Aylesworth,  K.C.,  and  C.  T.  Sutherland,  Meaford, 
for  relator. 

A.  G.  MacKay,  K.C.,  for  respondents. 

The  Master. — It  was  argued  that  the  disclaimer  of  the 
respondents  was  a  confession  of  disqualification.  .  .  .  T 
do  not  think  it  necessary  to  consider  the  point.     .     .     . 

The  material  facts  of  this  case  are  nofc  in  dispute.  It  is 
admitted  that  the  amount  allowed  by  the  Act  to  be  borrowed 
was  not  more  than  $8,200,  and  that  this  amount  was  ex- 
ceeded, unless  the  expression  "  the  then  current  expenditure  " 
eould  be  interpreted  as  the  respondents  maintain  it  should 
be.  Their  view  is  set  out  fully  in  the  evidence  of  Mr.  Dean, 
who  put  in  and  explained  a  printed  anah^sis  of  the  different 
sums  raised  by  the  by-laws  and  their  application.  .  .  The 
contention  shortly  was,  that  sums  expended  for  school  pur- 
poses and  debentures  of  various  kinds  and  other  special 
chareres  were  not  "  current  expenditure,'*  and  that  therefore 
the  statute  had  not  been  violated     .     .     . 

The  by-laws,  with  one  exception,  all  recite  that  the  losms 
which  they  authorized  were  to  meet  "current  expenditure.*' 
Indeed,  as  is  pointed  out  in  Holmee  v.  Town  of  Goderich, 
1  0.  W.  R.  367,  814,  5  0.  L.  R.  33,  all  the  expenditures 
(except  school  moneys)  came  under  the  words  "current  ex- 
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►penditure,"  and  there  is  no  power  to  borrow  for  any  other 
purpose.  If  there  is  any  special  expenditure,  it  must  be  pro- 
vided for  by  a  special  by-law  and  adopted  by  a  vote  of  the 
duly  qualified  ratepayers. 

Secondly,  these  very  sums  were  all  included  in  the  estim- 
ates for  the  year  1903.     .     .     . 

Thirdly,  these  charges  had  all  been  part  of  the  regular 
levy  for  1902,  and  formed  part  of  the  sum  on  which  the  80 
per  cent,  was  calculated.  If  they  are  taken  into  accoimt 
for  one  purpose,  they  must  be  so  taken  for  the  other. 

A  second  ground  of  defence  was,  that  on  6th  January,. 
1903,  a  by-law  was  passed  for  a  loan  of  $5,000.  This  was 
done  by  the  coimcil  of  1902,  and  it  was  argued  that  the 
council  of  1903  was  not  in  any  way  responsible  for  this, 
nor  affected  by  it  in  any  way,  not  even,  as  it  seemed  to  be 
contended,  to  the  extent  of  lessening  their  power  of  borrow- 
ing on  their  own  account  as  the  council  for  1903. 

To  this  I  am  not  prepared  to  accede.  Even  .if  the  coun- 
cil of  1903  was  composed  of  entirely  different  persons  from 
that  of  1902,  I  do  not  think  such  an  argument  could  be  lis- 
tened to  for  one  moment.  .  The  object  of  the  borrowing  power 
is  to  enable  the  business  of  the  municipality  to  be  carried  on 
during  the  year,  as  in  most  cases  the  taxes  are  not  collected 
until  the  last  quarter  or  even  the  last  month.  But  the 
Legislature  has  carefully  guarded  against  ihe  easy  way  of 
letting  future  years  bear  the  burden  of  the  present  by  limiting 
the  amount  to  be  borrowed  and  providing  serious  penalties 
for  those  who  violate  these  and  similar  provisions.  See  lle- 
gina  ex  rel.  Cavanagh  v.  Smith,  26  0.  R.  632.  .  .  . 
These  respondents  were  all  members  of  the  very  council  of 
1902  which  passed  the  by-law  of  6th  January,  i903.  They 
cannot  say  they  did  not  know  of  its  existence.     .     .     . 

Then  as- to  the  costs.  It  was  argued  that  the  relator 
was  acting  from  personal  motives  only.  Affidavits  were  ten- 
dered in  support  of  that  cqntention,  and  these  were  met  by 
counter-affidavits.  I  have  not  looked  at  any  of  these,  a? 
I  do  not  think  the  personal  motives  of  the  relator  have  any 
bearing  on  the  motion.     .     .     . 

[Wheeler  v.  Gibbs,  4  S.  C.  R.  430,  referred  to.] 

The  relator,  being  duly  qualified  under  the  statute,  has 
thought  fit  to  proceed  against  the  respondents  for  what  was, 
in  my  opinion,  a  clear  violation  of  the  law.  That  all  men  are 
bound  to  know  the  law  is  a  well  understood  and  necessary 
maxim.  No  doubt,  it  is  only  to  be  applied  within  reasonable 
limits.  But  it  is  keeping  well  within  these  limits,  in  my 
opinion,  to  ask  every  one  occupying  a  seat  in  a  municipal 
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council  to  be  well  acquainted  with  the  Municipal  Act.  .  . 
.  .  In  this  case,  too,  they  did  not  go  astray  through  ignor- 
ance. Their  fellow-councillor  Johnston  pointed  out  their 
error,  and  refused  to  acquiesce  in  it.  Under  these  circum- 
stances, I  see  no  reason  why  they  should  not  be  ordered  to 
pay  the  costs,  especially  when  they  accepted  office  the  second 
time  after  having  disclaimed  it  on  the  first  attack,  and  in 
spite  of  the  notice  of  these  proceedings  after  the  March  elec- 
tion in  case  they  accepted  office.  If  the  great  majority  of 
the  ratepayers  approve  of  the  action  of  the  respondents  they 
can  easilv  recoup  them.  .  .  .  [Heffernan  v.  Town  of 
Walkerton,  2  0.  \V.  R.  17,  434,  6  0.  L.  R.  79.] 

.  The  order  will,  therefore,  go  declaring  respondents  not 
duly  elected  and  ordering  a  new  election,  with  costs. 

May  19th,  1904. 

DIVISIONAL    COURT. 

WEBB  V.  McDERMOTT. 

Principal  and  Agent — Sale  of  Land — Vendors  Agent — 
Secret  Commission  from  Purchaser  —  Knowledge  of 
Vendor. 

•  Appeal  by  defendant  from  judgment  of  Falcoxbridoe, 
C.J.,  ante  365. 

The   appeal    was.  heard   by    Boyd,    C,    Meredith,    J., 

AXGLIN,  J. 

G.  F.  Henderson,  Ottawa,  for  defendant. 
E.  F.  Burritt,  Ottawa,  for  plaintiffs. 

Boyd,  C. — Before  this  transaction  was  closed  by  payment 
of  the  price,  etc.,  plaintiffs  were  informed  by  one  of  the 
purchasers  that  defendant,  then  agent  for  sale  employed 
by  plaintiffs,  was,  in  addition  to  the  commission  stipulated 
for  from  his  principal,  to  get  also  a  sum  of  $250  from  the 
purchasers,  if  the  sale  was  carried  out  at  the  figure  agreed 
upon,  $5,500.  This  was  four  or  five  days  before  the  deal  wa« 
closed.  With  this  knowledge  plaintiffs  elected  to  go  on  and 
complete  the  transaction  negotiated  by  defendant,  and  accept 
the  price  of  $5,500.  Afterwards  there  was  a  sum  of  $100 
paid  to  defendant,  instead  of  the  $250  spoken  of  .  .  . 
This  $100,  the  alleged  secret  commission  or  bonus^  cannot  be 
so  regarded.  It  is  not  a  clandestine  pa3rment,  but.pne  of 
which  knowledge  or  information  had  been  communicated  to 
plaintiffs  when  they  were  in  a  position  to  recede  from  the  bar- 
gain on  the  ground  of  the  infidelity  of  the  agent.     Failing 
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to  take  this  position  at  that  time,  they  cannot  now  undo  the 
matter  or  claim  from  defendant  what  he  might  be  responsible 
for,  had  plaintiffs  not  known  of  it  till  the  sale  was  closed. 
This  point  does  not  appear  to  have  been  brought  to  the 
attention  of  the  Chief  Justice,  but,  being  so  clearly  proved  by 
the  admission  of  plaintiffs,  it  forms  a  conclusive  reason 
against  their  recovery.  The  action  should  be  dismissed  with 
costs.  Xo  costs  of  appeal.  See  Evans  on  Remuneration  of 
Commission  Agents,  pp.  174-181. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Anglin^  J.,  concurred. 


May  19th,  1904. 
divisional  court. 

GIBB  V.  McMAHON. 

Specific  Performance — Contract  for  Sale  of  Land  by  Trustees 
— Evidence  of  Concurrence  by  all — Statute  of  Frauds — 
Correspondence, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  at 
the  trial,  dismissing  without  costs  an  action  for  speci- 
fic performance  of  an  agreement  for  the  sale  of  the 
'*  Wheat  Sheaf  Hotel,^'  situate  at  the  corner  of  King  and 
Bathurst  streets,  in  the  city  of  Toronto,  belonging  to  the 
estate  of  Mary  Furlong,  of  which  the  defendants  were  trus- 
tees. The  defendants  set  up  that,  as  only  one  of  them  had 
joined  in  the  alleged  contract,  it  was  not  sufficient  in  law 
to  bind  the  estate. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Anqlin,  J. 

C.  H.  Ritchie,  K.C.,  for  plaintiff. 

T.  D.  Delamere,  K.C.,  and  E.  J.  Hearn,  for  defendants. 

Boyd,  C. — The  three  defendants,  trustees  of  the  land,  all 
underetood  that  the  correspondence  of  the  Ist  and  7tJi 
September  authorized  a  sale  of  the  land  by  the  trustees  at 
not  less  than  $12,000.  This  being  so,  I  'think  that  is  the 
proper  construction  to  be  given,  and  it  is  in  accord  also  with 
the  fair  meaning  and  import  of  these  letters.  The  learned 
Judge  has  given  a  too  restricted  meaning  to  the  correspond- 
ence, in  my  opinion,  and,  even  if  it  is  too  ambiguous,  it 
should  be  read  in  favour  of  the  action  which  has  been  taken 
upon  it:  Ireland  v.  Livingstone,  L.  R.  5  H.  L.  395,  416. 
I  would  conclude  from  all  the  evidence  that  the  offer  made 
to  plaintiff's  agent  and  by  him  accepted  forthwith  was  made 
with  the  sanction  and  approval  of  the  third  trustee,  as  ex- 
pressed in  his  letter,  and  that  there  is  a  contract  binding 
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within  the  Statute  of  Frauds  which   should   be  specifically 
enforced.     ... 

I  would  allow  the  appeal  and  direct  specific  performance 
with  costs  of  action  and  appeal. 

Mehedith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

AxGLiN,  J.,  also  wrote  a  concurring  opinion,  and  referred 
to  Halbot  V.  Lens,  [1901]  1  Ch.  3U;  Maneer  v.  Sanford, 
24  C.  L.  T.  Occ.  N.  70. 
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Boyd,  C.  May  20th,  1904. 

TRIAL. 

METALLIC  ROOFIXG  CO.  v.  CITY  OF  TOEONTO. 

Building  Contract  —  Faulty  ConstriLction  —  Extra  Work  — 
Si> cc ifi catio ^^  •• — I) e Jay — Q uant um  Meruit — R eference. 

On  8th  August,  1899,  plaintiffs  entered  into  a  contract 
with  defendants  to  execute  the  sheet  metal  work  in  connec- 
tion with  the  erection  of  the  new  St.  Lawrence  market  in 
I'oronto,  in  accordance  with  specifications.  Plaintiffs  alleged 
that  l)v  reason  of  delay  on  the  part  of  defendants  in  having 
the  building  ready,  they  had  sustained  damage,  and  also 
claimed  compensation  for  extra  work. 

W.  X.  Tilley,  for  plaintiffs. 

J.  S.  Fullerton,  K.C.,  for  defendants. 

Boyd,  C. — This  method  of  constructing  roofs  of  large 
buildings  by  means  of  steel  truss  and  purlins  attached  with 
wooden  sliccting  as  a  foundation  for  light  gauge  corrugated 
iron  plates,  appears  to  be  a  novelty  in  this  country,  and  to  the 
many  practical  men  who  have  been  examined.  In  the  his^ 
tory  of  construction  in  this  country,  when  corrugated  iron 
plates  are  used  without  board  sheeting  below,  the  practice 
is  to  unite  the  iron  plates  by  means  of  rivets — ^the  plates 
being  thick  and  weighty. 

But  when  thin  iron  plates  are  used  with  board  sheeting 
underneath,  the  practice  has  been  to  fasten  the  plates  at  the 
sides  with  nails  to  the  wood  below.  If  nothing  is  said  in  the 
specifications  or  during  the  work  as  to  the  manner  of  fas- 
tening, that  method  may  be  fairly  and  reasonably  implied. 

In  this  case  the  specifications  as  to  the  laying  and  fasten- 
ing of  the  iron  plates  were  drawn  with  careful  vagueness — 
for  the  architect  had  apparently  not  settled  in  his  own  mind 
as  to  how  the  iron  plates  should  be  fastened  at  the  sides — 
whether  by  nails,  bolts,  or  rivets.  The  method  of  bolts  or 
rivets  is  substantially  more  expensive  than  if  nails  only  ba 
used.     And  in  making  tenders  it  is  important  to  the  con- 
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tractor  to  be  informed  if  any  other  method  than  the  usual  and 
obvious  one  by  m(?ans  of  nailing,  is  to  be  exacted. 

Here  the  tender  was  made  on  the  proper  and  reasonable 
assumption  that  the  iron  sheeting  was  to  be  affixed  to  the 
woodwork  below  by  nailing.  And  the  work  proceeded  by  this 
method  under  the  eyes  of  a  daily  inspector  appointed  by  the 
city  and  vith  the  weekly  supervision  of  the  architect,  and 
not  a  note  of  warning  or  caution  or  remonstrance  was  given, 
though  the  side-laps  from  day  to  day  were  all  being  fastened 
by  nails.  After  the  work  on  the  south  part  was  completed  in 
this  fashion  and  done  in  a  fairly  workmanlike  manner, 
length  of  time  and  experience  of  winter  demonstrated  that 
the  roof  was  leaky,  and  forthwith  the  blame  was  cast  upon 
the  fact  that  nails  had  been  used,  which  did  not  retain  their 
hold  under  exposure  of  the  large  surface  of  the  roof  to  winds 
and  climatic  changes. 

I  have  little  doubt  upon  the  evidence  that  the  radical 
fault  of  the  whole  construction  was  in  the  use  of  nails  in 
the  thin  wood  sheeting,  which  had  not  grip  enough  to  resist 
the  more  or  less  movement  in  the  whole  roof  arising  from 
various  causes.  There  is  evidence  that  the  wood-work  itself 
was  not  only  too  thin,  but  of  bad  material,  or  of  material 
which  was  affected  by  weather  exposure  before  the  iron  wat 
put  on,  and  that  the  boards  were  insufficiently  fastened  to  the 
purlins.  There  is  evidence  that  the  whole  roof  was  of  flimsy 
construction,  liable  to  be  moved  by  the  vibration  of  cars  below, 
by  the  impact  of  high  winds,  and  by  expansion  and  contrac- 
tion from  change  of  temperature.  The  nails  were  wrongly 
placed  where  they  were  in  this  peculiar  structure,  but  it 
was  done  not  in  contravention  of  the  specifications,  but  in 
apparent  pursuance  of  them,  and  under  the  eye  and  with  the 
though  tacit  yet  apparent  approval  of  the  architect  and  the 
city  inspector. 

All  the  other  matters  complained  of  are  of  comparatively 
little  moment  as  compared  with  this — and  many  of  them 
which  were  emphasized  in  evidence  are  mere  afterthoughts 
such  as  the  faults  found  in  the  bolts.  The  major  part  oi 
these  was  put  in  under  the  eyes  of  the  architect,  and  no 
complaint  made  as  to  them  at  the  time,  and  the  better  opinion 
is  that  the  faults  now  discovered  have  been  occasioned  b^ 
after  events,  such  as  by  climbing  or  by  trampling  upon  them, 
or  caused  by  their  being  shaken  about  with  the  movement  of 
the  whole  roof,  or  otherwise  occasioned  during  the  lapse  of 
three  years.  The  action  of  the  roof  which  had  the  effect  of 
drawing  or  loosening  the  nails  must  have  had  some  noticeabL: 
effect  on  the  bolts  also. 

T  am  not  satisfied  on  the  e\ddence  that  any  substantial 
roof  of  permanently   weather-tight   character    can   be   con- 
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structed  upon  the  lines  of  the  vague  specifications  upon  which 
the  work  has  proceeded. 

Xo  doubt  the  experience  of  this  first  constructed,  and  at 
it  turns  out  defective,  roof  has  supplied  valuable  hints  both 
to  architect  and  contractor  ]^r  the  better  construction  of  the 
roof  now  being  put  on  the  north  building;  but,  even  if  thi. 
last  proves  to  be  better  and  less  leaky  than  the  former,  it 
does  not  prove  that  the  plaintiffs  should  not  be  paid  for  what 
they  did  under  different  and  less  advantageous  conditions. 

Having  finished  the  south  part,  and  having  done  other 
work  next  season  to  remedy  the  leaks,  the  plaintiffs  proceeded 
with  the  work  on  the  north  building  when  it  was  made  ready 
therefor,  after  considerable  delay.  The  plaintiffs  proposed  to 
go  on  in  the  same  way  as  they  had  worked  on  the  south 
section,  but  in  the  upshot  directions  were  given  them  not  to 
use  nails  in  the  side-laps,  and  to  curve  the  metal  sheets  to 
the  contour  of  the  roof,  and  to  have  no  other  fastenings  than 
the  bolts  at  the  ends. 

These  directions  were  observed  as  far  as  was  practicable 
by  the  plaintiffs,  but  the  result  was  far  from  encouraging. 
The  conclusion  of  experience,  as  proved  before  me,  was  that 
the  curving  of  the  sheets  was  unnecessary,  and  that,  besides, 
it  was  impossible  by  the  best  known  appliances  for  curving 
to  get  accurate  and  uniform  results  so  as  to  secure  perfect 
alignment  and  meeting  of  the  corrugations.  And  it  was 
also  proved  by  much  evidence  that  it  was  not  feasible  to  get 
any  good  result  unless  the  sheets  were  secured  at  the  side- 
laps.  Tlie  method  finally  adopted  in  the  construction  by  the 
contractors  now  doing  the  work  in  the  place  of  the  plaintiffs 
is  by  rivetting  the  sheets  at  an  increased  cost.  But  the 
plaintiffs  were  not  directed  to  do  this.  While  the  plaintiffs 
were  prosecuting  the  work  to  the  best  of  their  ability  and 
doing,  upon  the  evidence,  reasonably  good  work,  they  were 
notified  to  do  more  perfect  work,  and  in  the  upshot  were 
summarily  dismissed  in  a  manner  not  authorized,  I  think,  by 
the  terms  of  the  contract. 

Upon  this  st^te  of  facts,  I  think  the  plaintiffs  are  entitled 
to  be  paid  for  the  work  done  by  them  on  the  whole  roof,  with 
such  alterations,  additions,  and  repairs  as  were  done  by  the 
direction  of  the  architect  with  a  view  to  remedy  the  leaks 
in  the  first  constructed  roof  on  the  south  section.  It  was  in 
abeyance  as  to  whether  this  work  should  be  extra  or  not — ^but, 
taking  the  view  I  have  done,  it  appears  to  me  that  it  was 
work  the  plaintiffs  should  be  paid  for,  if  found  to  be  done 
in  a  good  and  workmanlike  manner. 

It  will  be  referred  to  the  Master  to  take  the  account*  on 
this  footing  of  quantum  meruit. 

Further  directions  and  costs  reserved. 

Prickett  v.  Budge,  1  C.  B.  X.  S.  306. 
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WALLACE  V.  GARRETT. 

Sale  of  Ooods  —  Contract  for  Specific  Article  —  Vendor 
Supplying  another  Article  —  Purchaser  Accepting  after 
Inspection  —  Vendors  Fraud  —  Rescission — Betwrn  of 
Money  Paid. 

Appeal  by  plaintiflE  from  judgment  of  County  Court  of 
Simcoe  in  favour  of  defendant  without  costs. 

Plaintiff  alleged  that  in  April,  1903,  he  agreed  to  pur- 
chase from  defendant  a  piano  known  as  a  "  style  number  24, 
Berlin,"  but  defendant,  in  purporting  to  carry  out  his  agree- 
ment, delivered  a  "number  20,"  which  was  accepted  and 
paid  for  by  plaintiff  under  the  impression  that  it  was  a  24. 
Plaintiff  sued  for  the  return  of  his  money,  $200. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

W.  A.  Boys,  Barrie,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel^  J.),  was  delivered  by 

Meredith,  C.J. — This  is  an  unfortunate  piece  of  litiga- 
tion, and  affords  another  illustration  of  how  frequently  par- 
ties waste  their  substance  in  litigation  arising  from  the 
neglect  to  reduce  to  writing  the  bargain  that  they  have 
entered  into. 

There  is  a  direct  conflict  of  testimony  here,  and  perhaps, 
were  it  not  for  the  conclusion  that  the  learned  Judge  came  to 
upon  the  question  which  led  to  his  depriving  defendant,  al- 
though he  was  successful  before  him,. of  his  costs,  it  might 
be  difficult  to  interfere  with  his  conclusion  upon  the  conflict- 
ing testimony;  although  I  confess  that,  if  I  were  trying  this 
TOL.  m.  0.W  B.  NO.  21.— 48 
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case,  I  should  conclude  that  all  the  probabilities  point  to  the 
conclusion  that  plaintiff's  account  of  the  transaction  is  sub- 
stantially true,  and  that  defendant  was  acting  in  what, — ^not 
to  use  too  strong  a  term,  I  think, — ^must  be  designated  as  a 
tricky  manner  towards  him  with  regard  to  the  piano. 

It  is  perfectly  clear,  according  to  defendant's  own. 
account,  that  he  knew  that  plaintiff  did  not  want  to  buy  and 
would  not  have  a  number  20  new  style  piano;  nevertheless, 
from  the  beginning  that  was  what  he  intended  to  put  upon 
him,  if  he  could.  He  practically  admits  that;  and  I  think, 
with  a  man  occupying  confessedly  that  position,  it  is  not 
very  far  to  go  to  come  to  the  conclusion  that  he  did  the 
things  which  plaintiff  alleges  he  did  to  deceive  him  and  to 
lead  him  to  believe  that  he  was  getting  the  article  which  he 
intended  to  buy. 

I  think,  therefore,  that  I  should  come  to  the  conclusion 
upon  this  testimony,  if  I  were  trying  the  case,  that  the  con- 
tract was  for  the  sale  of  a  number  24  new  style,  although 
plaintiff  would  have  been  willing,  I  have  no  doubt,  to  have 
taken  the  same  piano  with  a  different  pattern  of  case  and  a 
different  shape  of  leg. 

Now,  it  is  argued  by  Mr.  Boys, — and  he  has  argued  the 
case  very  fully  and  satisfactorily  for  defendant, — ^that  inas- 
much as  the  plaintiff  saw  the  article  before  he  tool:  it  into  his 
possession  and  bound  himself  by  the  arrangement  which  had 
been  provisionally  entered  into,  it  is  not  op^n  to  him  to  com- 
plain. , 

That  would  be  perfectly  true  but  for  the  circumstance 
that  there  was  deception  with  regard  to  the  matter.  Accord- 
ing to  the  account  of  plaintiff,  there  is  a  good  deal  of  reason 
to  suspect  that  defendant  obtained  from  him, — ^because  I 
do  not  think  there  is  any  doubt  that  he  did  get  it  from  him, — 
the  cut  of  the  number  24  new  style  piano,  so  that  it  should 
not  be  in  the  possession  of  plaintiff,  and  that  when  the  piano 
came  he  would  not^  be  able  to  compare  the  one  with  the  other, 
and  see  whether  or  not  he  had  got  what  he  had  bought. 
But,  however  that  may  be,  plaintiff,  when  the  piano  came' 
and  when  he  w;ent  to  defendant's  establishment  to  look  at  it, 
thought  it  was  not  like  the  piano  he  had  bought;  his  sus- 
picions were  at  once  lulled  by  defendant  telling  him  that; 
they  were  changing  the  fashions  of  these  things  all  the  time, 
but  that  it  was  substantially  the  number  24  that  he  (plain- 
tiff) bought. 

Defendant  knew  then  that  if  he  had  told  plaintiff  it  was 
a  number  20,  plaintiff  would  not  have  taken  it.  That  is 
beyond  question. 

Now,  it  cannot  be  that  in  law,  any  more  than  in  morals, 
a  man  is  permitted  to  take  that  course,  and  to  say  to  another, 
"You  should  have  suspected  that  I  wa^  committing  a  fraud 
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upon  you,  that  I  was  imposing  upon  you  something  which  you 
did  not  intend  to  buy,  knowing  that  you  did  not  intend  to 
buy  it,  and  therefore  should  have  looked  out  for  yourself/' 

There  is  no  such  law,  fortunately,  in  this  country,  and  if 
a  man  does  impose  upon  another  party  to  a  transaction,  as 
admittedly  defendant  did,  it  is  not  open  to  him  to  say  the 
maxim  caveat  emptor  applies  and  he  should  have  taken  care 
of  himself. 

The  learned  Judge  had  found  that  there  was  fraud, — 
there  is  no  doubt  that  is  what  he  finds, — on  the  part  of  de- 
fendant. As  I  gather  the  learned  Judge's  notion,  it  was, 
that,  because  he  was  not  satisfied  that  the  contract  was  to 
sell  a  number  24  new  style,  therefore  plaintiff  could  not 
succeed,  although  he  had  not  got  that  which  he  contracted  to 
buy.  I  do  not  think  it  makes  the  slightest  difference  whether 
he  agreed  to  buy  a  number  24  new  style,  or  a  number  24  old 
style;  he  did  not  get  either  the  one  or  the  other.  He  got  a 
number  20,  which  he  did  not  intend  to  buy,  and,  therefore, 
he  was  entitled,  when  he  discovered  that,  to  rescind  the  con- 
tract. 

The  result,  therefore,  is,  I  think,  that  the  judgment  below 
must  be  reversed,  and  judgment  must  be  entered  for  plaintiff 
for  $150  with  costs  in  the  Court  below.  I  think  perhaps  it  is 
just  as  well  not  to  say  why,  because  perhaps  one  could  not 
give  a  very  satisfactory  reason  for  it,  but  we  think  that  would 
be  enough  of  the  costs  of  the  litigation  for  defendant  to  pay, 
and  therefore  each  party  will  bear  his  own  costs  of  the  appeal. 

May  4th,  1904. 

DIVISIONAL   COURT. 

PARKER  V.  GRAND  TRUNK  R.  W.  CO. 

Railway  —  Carriage   of   Goods  —  Responsibility  for  Loss  — 
Place  of  Delivery — Connecting  Lines. 

Plaintiffs,  coal  merchants  in  Barrie,  made  a  contract  with 
J.  H.  Downey,  of  Whitby,  for  200  tons  of  coal.  The  latter 
acted  as  agent  for  R.  A.  Downey,  of  Oswego,  who  in  turn  was 
himself  the  sales  agent  of  the  miners.  The  material  part  of 
this  contract  was  evidenced  by  letters  between  plaintiffs  and 
J.  H.  Downe}'',  as  follows : — "  .  .  .  Ship  us  this  month 
50  tons  of  egg  or  furnace  coal,  and  150  tons  of  nut  coal  at  the 
$4.50  j^QW  .going^at  the  Bridge/^  etc.  The  evidence  shewed 
• '  that  the  coal  was  loaded  at  the  mines  on  8  cars,  7  of  which 
reached  their  destination,  and  there  was  no  question  about 
them,  but  the  8th  was  lost.  There  was  no  evidence  of  anv 
billing  or  other  contract  for  the  carrying  of  the  coal.  There 
was  evidence  that  the  vendors  alwavs  delivered  the  coal  when 
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Bening  to  purchasers  in  this  part  of  Ontario  at  the  Suspen- 
sion Bridge,  paying  the  freight  to  that  point,  and  leaving  the 
purchasers  to  pay  it  from  that  point  to  destination.  Plain- 
tiffs had  so  dealt  with  the  same  vendors  in  prior  years.  The 
coal  in  question  was  carried  by  the  New  York,  Ontario,  and 
Western  R.  W.  Co.  to  Oneida,  N".  Y.,  and  there  transferred  to 
the  New  York  Central  and  Hudson  River  R.  R.  Co.,  and  by 
the  latter  carried  to  the  Suspension  Bridge,  where  defend- 
ants received  it,  and  gave  the  latter  company  a  receipt  as 
follows : — 

"  Car  4730  from  Oneida  4/16/1902. 
"To 

"Received  from  the  New  York  Central  &  Hudson  River 
R.  R.  Co.  the  following  packages  in  good  order:  4/18/1902. 
"Morren  &  Parker, 

"Barrie,  Ont., 

"  Chest,  coal  53536. 
"  23-18 
"N.  Y.  C.  paid— " 

Defendants  at  the  trial  admitted  "  that  the  coal  in  ques^ 
tion  .  .  .  was  received  by  defendants  from  the  New 
York  Central  and  Hudson  River  R.  R.  Co.  in  bond  on  18th 
April,  1902,  at  Niagara  Falls  .  .  .  addressed  to  plain- 
tiffs to  be  forwarded  to  Barrie,  Ontario,  having  been  pre- 
►  viously  consigned  to  plaintiffs  by  R.  A.  Downey  or  by  some 
person  or  company  other  than  defendants."  The  defendants 
alleged  that  they  had  duly  delivered  the  coal  to  plaintiffs. 
The  evidence  shewed  that  plaintiffs  had  been  notified  of  the 
aiTival  of  the  coal  in  Barrie  and  had  paid  to  defendants  the 
freight  thereon  from  the  Bridge  to  Barrie,  but  it  had  never 
been  delivered  to  them.  Plaintiffs  sued  in  the  County  Court 
of  Simcoe  for  damages  for  the  loss  of  the  coal.  The  jury 
found  in  plaintiffs*  favour,  and  assessed  the  damages  at  $200. 
Pursuant  to  leave  reserved,  Ardagh,  Co.  J.,  heard  argument 
on  motion  for  nonsuit,  and  subsequently  delivered  a  written 
judgment  dismissing  the  action,  holding  that  he  was  bound 
by  Collins  v.  Bristol,  etc.,  R.  W.  Co.,  7  H.  L.  C.  194. 

On  appeal  by  plaintiffs  to  a  Divisional  Court,  defendants 
asked  leave  to  put  in  a  way  bill  of  the  car  in  question,  which 
is  referred  to  in  the  judgment. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiffs,  referred  to  Gor- 
don V.  Great  Western  R.  W.  Co.,  34  U.  C.  R.  224,  233,  235; 
Rennie  v.  Northern  R.  W.  Co.,  27  U.  C.  R.  153;  McGill  v. 
Grand  Trunk  R.  W.  Co.,  19  A.  R.  245;  Lake  Erie  and 
Detroit  River  R.  W.  Co.  v.  Sales,  26  S.  C.  R.  663 ;  Hooper  v. 
London  and  North  Western  R.  W.  Co.,  50  L.  J.  C.  L.  103. 
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W.  A.  Boys,  Barrie,  for  defendants,  referred  to  Collins  v. 
Bristol,  etc.,  R.  W.  Co.,  7  H.  L.  C.  194;  McMillan  v. 
Grand  Trunk  R.  W.  Co.,  16  S.  C.  R.  543;  Richardson  v. 
Canadian  Pacific  R.  W.  Co.,  19  0.  R.  369 ;  Imperial  Straw 
Works  V.  Grand  Trunk  R.  W.  Co.,  unreported  decision  of 
MacMahon,  J.,  21st  February,  1894. 

Tlie  judgment  of  the  Couit  (Meredith,  C.J.,  Mac- 
Mahon, J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. — Mr.  Boys  has  argued  this  case  with  a 
great  deal  of  ability  and  with  great  fairness;  and,  as  he  very 
properly  conceded,  if  we  are  of  opinion  that  the  contract 
with  the  New  York,  Ontario,  and  Western  Railroad  Company 
was  to  carry  to  the  Suspension  Bridge  and  that  only,  plain- 
tiffs must  succeed. 

I  think  it  is  impossible  to  come  to  any  other  conclusion 
than  that  upon  the  documents.  According  to  the  contract 
between  Downev  and  plaintiffs  for  the  purchase  of  the  coal, 
\i  was  to  be  delivered  at  the  Suspension  Bridge.  It  is  said 
that  Downey  was  an  agent  of  the  New  York,  Ontario,  and 
Western  Railroad  Company,  who  are  miners  in,  I  suppose, 
the  Pennsylvania  district,  and  railway  people  too.  If  that  is 
so,  if  the  real  vendors  of  the  coal  were  the  New  York,  On- 
tario, and  Western  Railroad  Company,  that  lends  great  force 
to  the  view  that  it  was  intended  that  the  billing  of  the  coal 
should  be  to  the  Suspension  Bridge,  because  their  contract 
was  to  deliver  there,  and  it  was  the  duty  of  the  purchaser 
there  to  inspect  the  coal  and  to  Hake  delivery  of  it. 

There  can  be  no  doubt  that  if  the  coal  had  been  shipped 
and  had  reached  Suspension  Bridge,  and  plaintiffs  had  re- 
fused to  take  it,  an  action  would  have  lain  against  them  by 
Downey  or  the  New  York,  Ontario,  and  Western  Railroad 
Company,  if  they  were  the  principals  in  the  transaction,  for 
breach  of  their  contract. 

The  bill  is  headed,  New  York,  Ontario,  and  Western  Rail- 
road Company,  from  Mayfield  yard,  Pennsylvania,  to  Sus- 
pension Bridge.  Does  that  not  clearly  indicate  that  the  con- 
tract or  arrangement  with  the  New  York,  Ontario,  and 
Western  Railroad  Company  is  to  carry  from  Mayfield  to 
Suspension  Bridge?  Then  the  address  is  on,  '^  Morren  & 
Parker,  .Barrie,  Ontario ;"  and  there  are  on  the  bill  also  the 
words  '^  Via  Junction  with  G.  T.  R.."  It  is  argued  that  that 
indicates  that  it  is  a  way-bill  from  Mayfield  to  Barrie.  I  do 
not  think  so.  These  words  indicate,  I  think,  only  the  railway 
which  was  intended  to  take  the  coal  after  it  reached  the  Sus- 
pension Bridge  in  order  that  it  might  'reach  its  ultimate 
destination, — Barrie;  and  unless  the  address  "Morren  & 
Parker,  Barrie,  Ontario,^^  were  put  on,  no  one  would  know 
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with  whom  to  communicate  when  the  coal  arrived  at  its  des- 
tination. I  do  not  think,  therefore,  that  these  circumstances 
help  the  case  of  the  defendants. 

Admittedly  the  freight  was  paid  only  to  Suspension 
Bridge. 

Taking  all  the  circumstances  together,  it  seems  to  me  im- 
possible to  come  to  any  other  conclusion  than  that  the  con- 
tract with  the  Xew  York,  Ontario,  and  Western  Bailroad 
Company  was  to  deliver  the  goods  at  Suspension  Bridge. 
Then  when  the  defendant  company  took  them  from  Suspen- 
feion  Bridge  to  Barrie,  they  took  them  either  wrongfully, 
without  the  authority  of  plaintiffs,  in  which  case  they  would 
be  answerable  to  them,  or  they  took  them  from  whoever  had 
the  goods  as  an  agent  of  plaintiffs;  they  certainly  cannot 
assert  that  they  took  them  wrongfully  and  not  under  a  lia- 
bility to  plaintiffs  as  common  carriers  from  Suspension 
Bridge  to  Barrie. 

According  to  the  finding  of  the  jury,  the  coal  was  not 
delivered  at  Barrie,  and  therefore  defendants  are  answerable 
for  the  value  as  found  by  the  jury. 

If  the  coal  was  really  delivered  to  plaintiffs,  of  course  it 
is  a  great  hardship  upon  the  defendants  that  they  should  have 
to  pay  for  it.  The  jury  have  heard  the  case  and  they  found 
against  defendants'  contention.  That  is  not  moved  against, 
and  it  is  to  me  some  satisfaction  that,  assuming  the  coal  to 
have  been  lost  owing  to  the  neglect  of  defendants,  we  are  not 
compelled  to  send  plaintiffs  out  of  Court  to  search  their 
remedy  by  the  round-about  ifiethod  suggested  by  Mr.  Boys  as 
the  only  one  open  to  them  to  get  redress,  if,  indeed,  there  is 
anybody  whom  they  could  reach  answerable  to  them  for  the 
negligence  which  has  caused  the  loss  of  the  coal. 

The  appeal  therefore  is  allowed,  and  an  order  made  for 
entering  judgment  for  plaintiffs  for  the  amount  found  by  the 
jury. 

MacMaiiox,  J.  May  23rd.  1904. 

WEEKLY  COURT. 

RE  FOX  AND  TOWN  OF  OWEN  SOUND. 

Practice — Motion  to  Quash  Municipal  By-law — Affidavits — 
Time  for  Filing, 

Motion  bv  Ilonrv  Fox  for  a  summary  order  quashing 
by-law  No.  1*087  of  the  town  of  Owen  Sound,  intituled  "  A 
by-law  to  regulate  the  sale  of  cigarettes  in  the  town  of  Owen 
Sound." 

IT.  G.  Tucker,  Owen  Sound,  for  applicant. 
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iST.  F.  Patterson,  K.C.,  and  J.  W.  Frost,  Owen  Sound,  for 
the  town  corporation,  objected  that  the  affidavits  in  support 
of  the  motion  were  filed  after  the  notice  of  motion  was 
served.  ^ 

MacMahon^  J.,  held  that  the  provisions  of  Rule  524  are 
imperative:  Fraser  v.  Fraser,  13  Gr.  183;  Mackenzie  v.  Car- 
ter, 1^  P.  R.  544.  objection  allowed,  and  motion  dismissed 
with  costs. 


Britton,  J.  May  23rd,  1904. 

TRIAL. 

DOAN  V.  CANADA  TRUST  CO. 

Contract — Payment  for  Services  to  Deceased  Person — Action 
against  Admmistraiors — Presumption  from  Quasi  Rela- 
tionship— Rebuttal — Evidence — Corroloration, 

Action  by  a  married  woman  against  the  administrators  of 
the  estate  of  a  deceased  person  for  remuneration  for  work 
done  for  deceased. 

B.  W.  M.  Flock,  London,  for  plaintiff. 

J.  Folinsbee,  Strathroy,  and  M.  D.  Fraser,  London,  for 
defendants. 

r 

Britton,  J. — Plaintiff  is  a  married  woman,  but  was  in 
the  habit  of  working  as  an  agent  for  the  sale  of  goods.  She 
is  suing  here  for  work  she  did  for  deceased,  and  not  for  board 
of  deceased  nor  for  anything  that  her  husband  would  be 
entitled  to. 

I  am  of  opinion  that  plaintiff  is  entitled  to  succeed  upon 
a  personal  contract  made  with  her  by  the  deceased  for  per- 
sonal services  in  nursing  and  attending  to  the  wants  of  the 
deceased,  while  the  deceased  was  at  Port  Huron  during  her 
last  illness.  Plaintiff  is  the  wife  of  the  foster  or  adopted  son 
of  deceased.  The  deceased  came  to  plaintiff^s  home,  was 
taken  ill  there,  and  desired  to  be  taken  care  of  by  plaintiff, 
and  I  find  that  deceased  expected  to  pay  and  promised  to 
pay,  and  that  plaintiff  expected  to  be  paid.  The  work  done 
was  not  merely  as  a  matter  of  duty.  The  case  is  distinguish- 
able from  Mooney  v.  Grout,  6  0.  L.  R.  521,  2  0.  W.  R.  978. 
The  services  were  not  rendered  here  under  circumstances 
where  the  presumption  arises  that  such  services  were  not  to 
be  paid  for;  but,  even  if  they  were,  such  presumption  is  re- 
butted by  the  statements  and  promises  of  deceased  and  by  the 
evidence  of  plaintiff,  which  I  think  corroborated  by  other 
evidence  given    .     .     . 
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Plaintiff  is  entitled  only  upon  a  quantum  meruit,  and, 
coming  to  the  best  conclusion  I  can  upon  the  evidence,  I 
find  for  plaintiff  for  $276,  and  direct  that  judgment  be  en- 
tered for  her  for  that  sum,  with  costs.     .     .     . 


Bbitton,  J.  May  23rd,  1904. 

TRIAL. 

BEID  V.  SNOBELEN. 

Administration  Bond — Liability  of  Sureties  for  Administror 
tor — Money  in  Hands  of  Adminidrator — Dual  Capacity 
— Guardian  of  Infants — Termination  of  Period  of  Ad- 
ministraiion — Passing  Accounts  before  Surrogate  Judge 
— Estoppel. 

Action  by  Etta  E.  Reid,  a  daughter  of  Joseph  Earl,  de- 
ceased, against  the  sureties  in  the  administration  bond  given 
by  Rufus  Earl,  plaintiff's  uncle,  to  whom  letters  of  adminis- 
tration of  the  estate  of  Joseph  Earl  were  granted.  Previous 
to  the  grant  of  administration,  Rufus  Earl  had  obtained 
letters  of  guardianship  of  the  persons  and  estates  of  the  in- 
fant children  of  Joseph  Earl,  of  whom  plaintiff  was  one. 

The  bond  sued  on  was  in  the  ordinary  statutory  form,  and 
was  assigned  to  the  plaintiff  by  the  Surrogate  Judge. 

Rufus  Earl  passed  his  accounts  both  as  administrator 
and  guardian  before  the  Surrogate  Judge  on  4th  March, 
1001,  and  it  was  found  that  Rufus  Earl  had  in  his  hands  as 
administrator  $e315.73  to  which  plaintiff  was  entitled.  A 
"  computation ''  filed  with  the  Surrogate  Judge  shewed  how 
the  amount  was  made  up. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

M.  Houston,  Chatham,  and  R.  M.  Thompson,  Blenheim, 
for  defendants. 

Brittox,  J.  (after  stating  the  facts) : — The  evidence 
establishes  beyond  controversy  the  passing  of  the  two  sets 
of  accounts.     .     .     . 

Rufus  Earl  was,  of  course,  administrator,  and  he  did, 
upon  the  reckoning  before  the  Judge,  and  according  to 
charges  made,  owe  that  amount  ($315.73) ;  but  did  he  then 
owe  it  as  a(lniinistrat(.r?  He  was  iruardian  regularly  ap- 
pointed. He  had  given  the  necessary  security  as  guardian. 
He  was  clothed  with  the  authority  conferred  by  sec.  19,  ch. 
1()8,  R,  S.  0.,  and  under  sub-sec.  3  had  the  charge  and  man- 
agement of  plaintiff^s  estate,  and  the  care  of  her  person  and 
education.  As  he  was  both  administrator  and  guardian,  it 
surely  was  not  necessan-  that  when  he  had  collected  in  all 
the  estate  of  Joseph  Earl  and  paid  all  the  debts,  there  should 
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be  the  form  of  actually  then  handing  over  to  himself  ae 
.guardian  the  share  of  plaintiff,  or  of  going  through  any  form 
of  words  to  enable  him  to  hold  as  guardian. 

I  do  not  think  the  condition  of  the  bond  sued  upon  has 
been  broken.  The  administrator  made  the  inventory,  and  was 
never  'called  upon  to  render  or  bring  in  his  accounts  until 
1901. 

Assume  that  the  appointment  of  1901  was  an  order  of  the 
Surrogate  Judge;  the  administrator  complied  with  it,  and 
accounted  for  $2,307.59.  This  included  the  Foresters'  money 
— and  counting  everything,  as  part  of  the  estate  of  Joseph 
Earl,  and  that  it  all  came  to  the  hands  of  the  administrator 
as  such — ^the  plaintiff  can  only  succeed,  if  at  all,  by  reason 
of  the  form  of  computation  or  account  made  up  by  the  Surro- 
gate Judge,  or  by  some  one  when  the  accounts  were  passed. 
i  do  not  regard  ikhis  form  as  an  estoppel  preventing  the  ad- 
ministrator from  shewing  the  facts,  and  as  between  the 
plaintiff  entitled  to  one-third  of  the  balance  of  the 
estate,  and  the  defendants  as  sureties  in  the  adminis- 
tration bond,  the  plaintiff  cannot  recover.  At  the 
most,  if  I  held  that  the  accounting  before  the  Surro- 
gate Judge  amounted  to  a  finding  that  the  money  was 
really  in  the  hands  of  Rufus  Earl  as  administrator,  and  de- 
fecdants  as  sureties  are  bound  by  it,  there  would  be  no  lia- 
bility beyond  $93.83.  The  liability  of  defendants  cannot  be 
extended  by  reason  of  the  dealings  between  the  parties  after 
the  plaintiff's  14th  birthday.  To  hold  defendants  liable  for 
thr  ^'222  would  in  effect  make  the  defendants  liable  as  guar- 
antor^-  of  plaintiff's  wages  for  the  4  years,  3  months,  and  1 
weok  (luring  which  she  worked  for  Rufus  Earl  and  for  which 
Rufuj^  Earl  may  be  liable  to  her.  To  make  defendants  liable 
for  this  would  be  an  extension  of  their  liability  as  sureties  in 
the  administration  bond. 

"The  liabilities  of  the  sureties  are  wholly  limited  and 
fixed  by  the  terms  of  the  bond,  and  can  be  extended  no  fur- 
ther, though  the  bond  does  not  contain  conditions  which  it 
should  have  contained:"  Am.  and  Eng.  Encvc  of  Law,  vol. 
11,  p.  879. 

I  have  not  been  able  to  find  authority  in  our  own  Courts, 
nor  ^vas  I  referred  to  any,  upon  the  precise  point  involved  in 
this  case.  I  have  found  American  authority,  and  the  reason- 
ing commends  itself  to  me,  which  I  think  must  govern.  In 
cases  cited  in  the  Am.  and  Eng.  Encyc.  of  Law,  vol.  11,  p. 
890,  it  has  been  held  that  "  when  the  term  for  the  settlement 
of  the  accounts  of  an  executor  or  administrator  who  is  also 
guard 3 an  has  elapsed,  and  the  shares  of  the  minors  have  been 
ascertained,  it  is  presumed  that  the  funds  are  thereafter  held 
in  the  capacity  of  the  guardian,  as  that  is  the  capacity  in 
Avhich  he  then  has  the  right  to  hold  them."    Again,  **  when 
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an  administrator,  who  is  also  executor  of  the  sole  distributee, 
receives  money  as  administrator,  after  the  debts  of  the  in- 
testate have  been  paid,  he  will  be  presumed  to  have  paid  it  to 
himself  as  executor,  without  any  order  of  the  Court  for  that 
purpose,  and  therefore  the  sureties  on  his  bond  are  not  liable 
for  it:   Weir  v.  People,  78  111.  192/'     .     .     . 

In  this  case  it  does  not  appear  that  there  were  any  debts 
unpaid  of  Joseph  Earl  after  the  12th  birthday  of  plaintiff. 
Rufus  Earl  was  then  guardian  entitled  to  receive  plaintifiPs 
share.  The  letters  of  guardianship,  as  before  stated,  were 
taken  out  before  letters  of  administration. 

It  was  held  in  an  American  case,  Barbour  v.  Bobertson, 
1  Litt.  Ky.  93,  that  the  words  '^well  and  truly  administer 
according  to  law ''  applied  to  the  disposition  of  the  estate  in 
behalf  of  the  creditors  only,  and  would  not  bind  the  sureties 
for  the  proper  distribution  of  the  surplus  among  the  distri- 
butees. That  case  has  no  bearing  except  to  shew  how  strictly 
the  law  is  applied  in  favour  of  sureties.  The  bond  in  this 
case  is  quite  wide  enough  to  make  defendants  liable,  if  the 
money,  as  between  plaintiff  and  defendants,  was  in  fhe  hands 
of  Rufus  Earl  as  administrator. 

I  think  the  action  should  be  dismissed  with  costs. 


Mat  23bd,  1904. 
divisional  court. 

CANADIAN  PACIFIC  R.  W.  CO.  t.  BAT  OF  QTJINTB 

R.  W.  CO. 

Hallway — Crossing  Tracks  of  another  Company — Application 
to  Railway  Committee  of  Privy  Council — Notice — Omis- 
sion to  State  Lands  to  he  Occupied — Order  of  Board  of 
Railway  Commissioners, 

Appeal  by  plaintiffs  from  order  of  Teetzel,  J.,  ante  642, 
dissolving  an  interim  injunction. 

Angus  MaclMurchy  and  Shirley  Denison,  for  plaintiffs. 
W.  Cassels,  K.C.,  and  C.  A.  Hasten,  for  defendants. 

The  Court  (Meredith,  C.J.,  Street,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs. 


May  23rd,  1904. 
divisional  court. 

Re  COY  V.  ARNDT. 

DiviJ^ion   Court — Jurisdiction — Foreign  Defendant  Resident 
abroad — Srrvice  of  Summons — Prohibition. 

Appeal  by  defendant  from  order  of  MacMahon,  J.,  ante 
585,  dismissing  a  motion  by  defendant  for  prohibition  to  the 
1st  Division  Court  in  the  county  of  Frontenac. 
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The  appeal  was  heard  by  Falconbridge^  C.J.,  Street^ 
J.,  Idington,  J. 

W.  H.  Blake,  K.C.,  for  defendant. 

C.  W.  Kerr,  for  plaintiff. 

Street,  J. — ^By  sec.  87,  sub-sec.  1,  of  the  Division  Courts 
Act,  R.  S.  0.  1897  ch.  60,  it  is  enacted  that  wherever  by 
the  Act  it  is  provided  that  an  action  may  be  brought  in  the^ 
Division  Court,  such  action  may  be  brought  notwithstanding 
that  the  residence  of  the  defendant  is  at  the  time  of  the 
bringing  of  the  action  out  of  Ontario ;  that  the  action  may  in 
such  case  be  brought  in  the  Division  Court  of  the  division 
where  the  cause  of  action  arose  or  partly  arose,  and  may  be 
continued  to  completion  in  the  same  manner  as  if  the  de- 
fendant resided  in  the  Province.  Sub-section  2  provides  for 
the  service  being  made  15  days  at  least  before  the  return  day, 
and  that  it  may  be  made  by  a  Division  Court  bailiff  or  other 
competent  person.  Sub-section  3  provides  for  the  making 
of  the  affidavit  of  service  in  a  foreign  country.  And  sub-sec. 
4  provides  that  when  service  of  the  summons  on  the  defend- 
ant has  been  effected  out  of  Ontario  the  Judge  may  allow 
extra  costs  of  service. 

It  is  plain  from  these  provisions  that  the  Legislature  in- 
tended to  permit  the  service  of  a  Division  Court  summons 
upon  a  defendant  residing  out  of  the  jurisdiction;  and  that 
upon  proper  proof  of  such  service  plaintiff  might  proceed 
within  the  jurisdiction  to  judgment  and  execution  as  if  the 
defendant  had  been  served  within  the  jurisdiction. 

I  see  no  ground  for  adopting  the  argument  of  defendant's 
counsel  that  the  Legislature  intended  the  clause  to  be  re- 
f'tricted  to  cases  where  defendant  had  once  been  but  was  no 
longer  within  the  jurisdiction.  The  words  do  not  require 
such  a  construction,  and  T  can  see  no  good  reason  for  en- 
deavouring to  strain  them  so  as  to  place  that  construction 
upon  them. 

There  is  no  principle  which  prevents  this  Province  from 
passing  a  law  that  upon  due  notice  being  given  to  a  resident 
of  another  countrj'  of  a  claim  having  been  made  against  him 
in  our  Courts,  our  Courts  may  proceed  to  adjudicate  upon 
the  claim;  and  that  is  all  that  the  section  in  question  pro- 
vides. Other  countries  may  or  may  not  agree  that  .their 
subjects  shall  be  bound  by  such  an  adjudication,  but  that 
is  not  the  question  we  have  here  to  determine.  The  question 
here  is  whether  the  Division  Court  here  has  the  right  to  act 
upon  the  section,  and  I  am  quite  satisfied  that  my  brother 
MacMahon  rightly  decided  that  it  does. 

Appeal  dismissed  with  costs. 
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Palconbbidge,  C.J.,  and  Idington^  J.,  gave  reasons  in 
writing  for  the  same  conclusion. 


May  23bd,  1904. 
divisional  court. 

Re  hunter  and  CITY  OF  TORONTO. 

Municipal  Corporations — Local  Improvements  —  Assessment 
of  Lands  Benefited — Appeal  to  Court  of  Revision — Fur- 
ther Appeal  to  County  Court  Judge — Status  of  Munici- 
pality as  Appellant — Jurisdiction  of  Judge — Prohibition. 

Appeal  by  W.  H.  Hunter  (representing  himself  and  other 
property  owners  and  ratepayers),  from  order  of  Meredith, 
J.,  ante  170,  dismissing  motion  by  appellant  to  prohibit  the 
Judge  of  the  County  Court  of  York  from  hearing  or  adjudi- 
cating upon  an  appeal  by  the  corporation  of  the  city  of 
Toronto  and  their  assistant  assessment  commissioner  from  a 
decision  of  the  Court  of  Revision  for  the  city  of  Toronto  in 
the  matter  of  an  assessment  to  defray  the  cost  of  the  bridges 
across  the  railway  tracks  on  the  line  of  Dundas  street  be- 
tween St.  Helen's  avenue  and  Sorauren  avenue. 

H.  M.  Mowat,  K.C.,  and  C.  A.  Moss,  for  appellant. 

J.  S.  FuUerton,  K.C.,  and  AY.  C.  Chisholm,  for  th-  cor- 
poration of  the  city. 

The  judgment  of  the  Court  (Falconbridge.  C.J., 
Strkkt,  J.,  BuiTTON,  J.),  was  delivered  by 

Street,  J.  (after  setting  out  the  facts  at  length) — In  the 
judgment  appealed  from  the  merits  of  the  questions  at  issue 
between  the  city  and  the  appealing  ratepayers  are  elaborately 
discussed  and  adjudicated  upon  in  favour  of  the  city,  as 
well  as  the  question  of  the  right  of  the  ratepayers  to  the  pro- 
hibition which  they  ask. 

The  merits,  as  well  as  the  right  to  prohibition,  were  fully 
discussed  before  us  also  on  both  sides  without  objection  on 
the  ])art  of  counsel,  and  without  the  attention  of  the  Court 
being  directed  to  the  nature  of  the  application. 

Upon  discovering  later  on  that  the  only  question  really 
raised  by  the  present  proceedings  is  the  power  of  the  County 
Jufige  to  entertain  and  dispose  of  the  appeal  to  him  from  the 
flocision  of  the  Court  of  Revision,  we  called  the  attention 
of  counsel  for  both  parties  to  the  fact  in  order  that  they 
might,  if  so  advised,  supplement  the  proceedings  by  putting 
us  in  a  position  to  determine  the  merits  as  well  as  the  right 
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to  prohibition.  The  counsel  representing  the  city  have,  how-^ 
ever,  notified  us  that  they  have  failed  to  obtain  authority  to- 
aid  the  ratepayers  who  are  appellants  by  consenting  to  any 
amendment  of  the  proceedings  as  they  stand,  and  we  have,, 
therefore,  before  us  only  the  question  as  to  whether  we  can 
grant  the  prohibition  asked  for. 

We  have  here  a  by-law,  No.  4097,  purporting  to  be  made 
in  pursuance  of  a  petition  of  ratepayers  under  sec.  664  of  the 
Municipal  Act,  referring  the  matter  of  assessment  for  the 
cost  of  these  bridges  to  the  city  engineer ;  and  a  report  made 
by  the  city  engineer  in  pursuance  of  the  by-law ;  and  a  refer- 
ence of  the  report  of  the  engineer  to  the  Court  of  Revision. 
The  Court  of  Revision  determined  that  the  whole  assessment 
was  invalid,  and  they  refused  either  to  confirm  it  or  to  make 
any  assessment  under  it.  In  effect  thev  assumed  the  duty  of 
considering  and  dealing  with  the  validity  of  the  by-law  under 
which  the  assessment  had  been  made. 

Now,  it  is  not  at  all  necessary  that  we  should  discuss  the 
question  of  their  right  to  investigate  the  validity  of  the  by- 
law; it  is  sufficient  that  they  have  come  to  a  conclusion  upon 
the  assessment  which  was  before  them ;  because,  by  sec.  41  of 
R.  S.  0.  ch.  226  and  sec.  75  of  R.  S.  0.  ch.  224,  an  appeal 
to  the  County  Judge  lies  not  only  from  a  decision  of  the 
Court  of  Revision,  but  against  their  refusal  to  decide  an 
appeal. 

It  was  then  argued  that  the  municipality  could  not  under 
the  wording  of  sec.  71  of  R.  S.  0.  ch.  224  be  the  appellant  in 
an  appeal  from  the  Court  of  Revision,  but  only  a  ratepayer ; 
and  it  was  so  held  in  Re  British  Mortgage  Loan  Co.,  29  0. 
R.  641.*  By  62  Vict.  (2)  ch.  27,  sec.  6,  however,  it  is  pro- 
vided that  an  appeal  to  the  County  Judge  in  such  a  case  as 
the  present  shall  be  at  the  instance  of  the  municipal  corpora- 
tion or  of  the  assessment  commissioner  or  of  the  assistant 
assessment  commissioner.    . 

The  only  question  which  we  have  any  power  upon  the 
present  motion  to  determine  being  the  question  as  to  whether 
the  County  Judge  had  power  to  entertain  the  appeal  of  the 
municipality  and  the  assistant  assessment  commissioner  from 
the  decision,  or  refusal  to  decide,  of  the  Court  of  Revision,  the 
answer  to  it  very  plainly  is,  that  he  had  that  power;  and  the 
present  appeal  must  be  dismissed  with  costs. 

*The  decision  of  the  majority  of  the  Court  was  "  that  the 
aaeessor,  as  such,  has  no  right  to  appeal  from  the  decision  of 
the  Court  of  Revision  to  the  Judge«  nor  has  he  such  right  as 
a  ratepayer  or  municipal  elector;"  hut  the  opinion  was  also  ex- 
pressed by  the  majority  "  that  the  municipality  is  a  party  to  the 
appeal  to  the  Court  of  Revision,  and  as  such  has  a  right  of 
appeal  to  ^;he  Judge:"  per  Rose,  J.,  at  p.  653. 


May  25th,  1904. 

DORAN  y.  McLEAN. 

^Yap — Claim  to  Right  of  Way — Evidence — Dedication — Pre- 
scription— Trespass — Injunction  —  Damages  —  Grant  — 
''Assigns/' 

Appeal  by  defendants  from  judgment  of  MaoMahok,  J., 
•2  0.  W.  B.  788,  in  favour  of  plaintiff  in  an  action  for  tres- 
pass to  land. 

Defendants  claimed  a  right  of  way  through  certain  lands 
claimed  by  plaintiff  lying  along  the  east  side  of  the  river 
Nation  where  it  is  bounded  by  lot  10  in  the  6th  concession  of 
the  township  of  Cambridge.  The  claim  at  the  trial  was  based 
upon  the  assertion  that  the  roadway  had  been  dedicated  by 
the  late  Martin  Casselman  to  the  public,  and  also  that  de- 
fendants were  entitled  to  it  because  a  right  of  way  had  been 
reseryed  in  partition  deeds  of  lots  9,  10,  11,  and  12  in  the 
•6th  concession  by  the  three  owners  thereof,  sons  of  Martin 
Casselman,  to  whom  he  had  devised  these  lots.  The  right  of 
way  was  reserved  to  the  three  sons,  "their  heirs  and  as- 
signs;'' defendants  claimed  no  part  of  the  land  covered  by 
tlie  partition  deed,  but,  having  acquired  a  parcel  of  land  in 
the  north  part  of  the  5th  concepsion  by  conveyance  through 
one  of  the  parties  to  the  partition,  they  claimed  as  "as- 
signs "  of  that  party. 

The  trial  Judge  found  for  plaintiff  with  $5  damages  and 
granted  an  injunction. 

J.  Leitch,  K.C.,  for  defendants,  appellants 

J.  B.  O'Brian,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridoe,  C.J., 
Street,  J.,  Britton,  J.),  was  delivered  by 

Street,  J. — The  right  of  way  along  the  bank  of  the  river 
was  granted  by  his  brothers  to  John  Saxon  Casselman  and 
his  heirs  and  assigns,  upon  the  partition  of  certain  lands  in 
the  6th  concession.  John  Saxon  Casselman  had  other  lands 
in  the  5th  concession  which  are  now  owned  by  defendants; 
but  the  fact  that  they  acquired  these  lands  in  the  5th  con- 
cession through  John  Saxon  Casselman  does  not  bring  them 
within  the  ^^  assigns  "  mentioned  in  the  partition  agreement. 
The  "  assigns  "  there  intended  are  assigns  of  the  lands  which 
were  the  subject  of  the  partition  deeds  referred  to  in  the 
agreement  by  which  the  right  of  way  is  granted,  and  not  tho 
"assigns"  oif  any  other  land. 
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Upon  the  question  of  fact  I  entirely  agree  with  my 
brother  MacMahon.  ...  I  think  the  evidence  was  not 
sufficient  to  establish  either  a  dedication  to  the  public  or  a 
prescriptive  right  of  user. 

Appeal  dismissed  with  costs. 


May  25th,  1904. 

DIVISIONAL  COURT. 

HOCKLEY  V.  GRAND  TRUNK  R.  W.  CO. 

DAVIS  V.  GRAND  TRUNK  R.  W.  CO. 

Trial — Order  Directing  New  Trial — Appeal  from  Dismissed 
— Further  Appeal — Stay  of  New  Trial — Application  for 
— Special  Circumstances, 

These  two  actions  came  down  together  for  trial  on  26th 
March,  1903,  and  a  nonsuit  was  ordered  by  the  presiding 
Judge  at  the  close  of  the  plaintiffs*  case. 

On  6th  December,  1903,  the  nonsuit  was  set  aside  in  each 
case  and  a  new  trial  ordered.  The  defendants  appealed  to 
the  Court  of  Appeal,  and  that  Court  dismissed  the  appeal  on 
the  spot,  without  calling  on  counsel  for  the  plaintiffs,  on  the 
23rd  February,  1904. 

Notice  of  trial  was  given  by  the  plaintiffs,  and  on  the 
10th  March,  1904,  the  defendants  applied  to  the  Master  in 
Chambers  for  an  order  staying  the  trial  until  the  disposition 
of  an  appeal  to  the  Supreme  Court  of  Canada,  of  which 
notice  had  been  given  by  them.  The  Master  in  Chambers 
(ante  312)  refused  to  stay  the  trial,  and  his  refusal  wa^ 
sustained  on  appeal  by  Meredith,  C.J.  The  defendants  then 
appealed  to  a  Divisional  Court. 

W.  R.  Riddell,  K.C.,  for  defendants. 

J.  W.  McCuUough,  for  plaintiffs. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — There  is  no  statute  or  Rule  of  Court  en- 
titling the  defendants  to  a  stay  of  proceedings  pending  an 
appeal  to  the  Supreme  Court  in  a  case  such  as  the  present ; 
and  we  should  from  that  fact  assume  that  a  stay  under 
ordinary  circumstances  is  not  to  be  granted. 

The  Court  has,  no  doubt,  in  its  discretion,  the  power  to 
grant  a  stay,  but  the  discretion  should  only  be  exercised  by 
reason  of  the  existence  of  special  circumstances  to  be  shewn 
by  the  applicant.     This  is  the  rule  laid  down  by  the  English 
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Court  of  Appeal  in  Edge  v.  Johnston,  9  Pat.  Cas.  134,  and 
referred  to  in  several  of  our  own  cases  with  approval ;  Arnold 
V.  Toronto  E.  W.  Co.,  16  P.  R.  394;  Haist  v.  Grand  Trunk 
R.  W.  Co.,  ib.  448. 

I  hav^  entirely  failed  to  find  in  the  ease  before  us  any 
special  circumstances  put  forward  by  the  defendants  in  sup- 
port of  their  motion.  There  is  the  bare  fact  that  an  appeal 
to  the  Supreme  Court  has  been  launched,  but  the  existence 
of  an  appeal  is  not  a  special,  but  an  invariable,  circumstance 
in  such  applications.  All  the  special  or  unusual  circum- 
stances are  in  favour  of  the  plaintiffs^  contention  that  they 
should  be  allowed,  after  some  18  months  of  litigation  and 
after  the  decision  of  two  appeals  in  their  favour,  to  bring 
their  actions  before  a  jury  without  further  delay. 

I  think  the  appeal  must  be  dismissed  with  costs. 

May  25th,  1904. 
divisional  court. 

SELLARS  V.  VILLAGE  OP  DUTTON*. 

• 
Municipal  Corporations — Local  Board  of  Health  —  Whether 
Corporate  Entity — Action  against  for  Tort — Individual 
Mem  hers — Notice — Time. 

The  plaintiff  sued  the  municipal  corporation  of  the  vil- 
lage of  Dutton  and  the  board  of  health  for  the  village  and 
the  individual  members  of  the  board  of  health  for  the  year 
1902  complaining  that  he  was,  by  order  of  the  board  of  health 
and  with  the  sanction  of  the  individual  members  thereof, 
quarantined  in  a  tent,  and  by  the  negligence  of  the  defen- 
dants was  injured  in  health,  etc. 

The  several  defendants  by  their  statements  of  defence 
set  up  various  matters  of  fact  in  answer  to  plaintiff's  claim. 
The  board  of  health  and  the  individual  members  thereof  fur- 
ther pleaded  that  in  the  matters  complained  of  they  acted  in 
their  respective  oflBcial  capacities,  and  that  plaintiff  did  not 
give  notice  of  action,  as  required  by  R.  S.  0.  1897  ch.  88. 
And  the  same  defendants  pleaded  that  the  action  was  not 
commenced  as  against  them  within  six  months  (R.  S.  0. 
1897  ch.  88,  sec.  13). 

The  action  was  tried  before  Boyd,  C,  at  St.  Thomas.  No 
evidence  was  taken,  but  upon  the  statement  of  facts  submitted 
by  counsel  the  Chancellor  dismissed  the  action  with  costs.  It 
was  admitted  that  no  notice  of  action  was  given,  and  that  the 
action  was  not  commenced  within  six  months.  The  Chan-* 
cellor  held  the  municipal  corporation  of  the  village  not  to  be 
liable,  except  to  protect  the  board  of  health ;  and  he  held  the 
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board  not  liable,  because  it  was  not,  in  his  opinion,  a  cor- 
poration to  be  sued  in  this  form  of  action.  The  individual 
corporators  might  be  liable  if  there  was  wrongdoing,  but  it 
was  admitted  that  they  were  protected  by  the  statutory  limi- 
tations and  the  want  of  notice.  Accordingly  he  dismissed  the 
action  with  costs. 

From  this  judgment  plaintiff  appealed,  asking  for  a  new 
trial  upon  the  following  grounds : — 

1.  That,  while  the  local  board  of  health  may  not  be  a  cor- 
poration, yet  the  Legislature  in  creating  it  has  given  it  such 
powers  and  privileges  that  it  is  suable  in  a  court  of  law  for 
tort. 

2.  That  if  the  local  board  of  health  is  not  suable  eo 
nomine,  then  the  defendant  municipal  corporation  is  liable 
for  its  torts. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

D.  L.  McLaws,  St.  Thomas,  and  W.  A.  Nisbet,  for  plain- 
tiff. 

C.  St.  Clair  Leitch,  Button,  for  defendants. 

Falconbridge,  C.J. — The  case  of  Township  of  Logan  v. 
Hurlburt,  23  A.  B.  628,  contains  expressions  of  opinion 
strongly  opposed  to  plaintiff's  contention. 

After  that  decision  (post  hoc  but  not  necessarily  propter 
hoc)  the  Legislature  passed  60  Vict.  ch.  45  (assented  to  13th 
April,  1897),  whereby  it  is  provided  (sec.  53) :  ''Where  an 
action  has  been  brought  against  the  local"  board  of  health  or 
any  member  of  the  council,  or  member,  officer,  or  employee 
of  the  local  board  of  health  of  any  municipality  by  any  person 
who  has  suffered  any  damage  by  reason  of  any  act  or  default 
on  the  part  of  such  local  board  of  health,  or  any  member, 
officer,  or  employee  thereof,  the  municipality  may  assume  the 
same  or  the  defence  thereof,  and  may  pay  any  damages  or 
costs  for  which  such  member,  officer,  or  employee  may  be  or 
has  become  liable  in  respect  thereof;     .     .     " 

This  provision  now  appears  in  R.  9.  0.  1897  ch.  248,  as 
sec.  62  (1).  It  is  to  be  observed  that  while  the  former  part 
of  the  section  seems  to  contemplate  an  action  being  brought 
against  the  local  board  of  health,  the  latter  part  thereof  does 
not  contemplate  a  recovery  against  the  board,  because  the 
provision  is  for  payment  of  any  damages  or  costs  for  which 
such  member,  etc.,  may  be.  .  .  . 
wii.  III.  a  w.R.  NO.  21 — ii  + 
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Now  there  does  not  seem  to  be  any  reason  why  protec- 
tion should  not  be  equally  extended  to  the  board  of  health  as 
to  individual  members  thereof,  so  that  the  view  expressed  in 
Township  of  Logan  v.  Hurlburt  would  seem  to  have  received 
legislative  sanction. 

Bibby  v.  Davis,  1  0.  W.  R.  189,  was  an  action  not  against 
the  board  of  health  eo  nomine,  but  against  individual  mem- 
bers thereof. 

In  Ee  Darby  and  Board  of  Health  of  South  Plantagenet, 
19  0.  E.  51,  the  Divisional  Court  expressed  the  opinion  that 
it  would  have  difficulty  in  coming  to  the  conclusion  that  the 
local  board  of  health  is  constituted  a  corporation  by  the  Act; 
but,  as  the  judgment  of  the  Division  Court  practically  decided 
that  the  board  might  be  sued  as  such,  and  that  decision  was 
not  in  any  way  impeached,  it  could  not  be  treated  as  a  nullity, 
so  the  applicant  was  held  entitled  to  his  mandamus  for  an 
order  upon  the  treasurer  of  the  municipality. 

I  refer  also  to  Kingston  v.  Salvation  Army,  6  0.  L.  R. 
406,  2  0.  W.  E.  859  (recently  affirmed  by  a  Divisional  Court, 
ante  556),  where,  as  in  this  case,  the  Taff  Vale  Case,  [1901] 
A.  C.  426,  was  unsuccessfully  invoked. 

I  think  that  the  appeal  must  be  dismissed  with  costs. 

Street,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Britton,  J.,  dissented,  giving  reasons  in  writing  for 
holding  that  the  board  of  health  could  be  sued  as  such. 


May  25th,  1904. 

DIVISIONAL  court. 

BURTON,  BEIDLER,  AND  PHILLIPS  CO.  v.  LONDON 
STREET  R.  W.  CO. 

Sale  of  Goods— Contract  — ''  Delivered  Price **— Meaning  of^ 
— Evidence — Correspondence — Estoppels 

Appeal  by  plaintiffs  from  judgment  of  County  Court  of 
Middlesex,  upon  the  verdict  of  a  jury,  dismissing. the  Action 
with  costs. 

Plaintiffs,  by  letter  of  17th  October,  1902,  offered  to  sell 
to  defendants  ''  20  cars  of  Pittsburgh  slack  (coal)  at  $1.25 
at  mine,"  adding,  ''  we  will  ship  all  rail  if  you  wifih  it,  just 
as  soon  as  we  can  get  cars  that  the  railway  companies  will 
allow  to  be  railed  that  way.''     In  the"  same  letter 'plaintiffs 
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expressly  disclaimed  the  assumption  of  any  obligation  "to 
deliver/' — referring,  however^  to   a  previous  proposition. 
-     This     offer    defendants   accepted   by   telegram    of    20th 
October.  . 

Plaintiffs  acknowledged  this  telegram  by  letter  of  the 
same  day,  saying:  "We  take  pleasure  in  accepting  your 
telegraphic  order  for  20  cars  of  Pittsburgh  slack  at  price  of 
$1.25  per  net  ton  f.o.b.  mines,  and  will  arrange  to  ship  as 
promptly  as  the  railroad  companies  can  furnish  equipment. 
We  have  been  quoted  rate  of  $2.10  per  net  ton  from  the 
Pittsburgh  district  to  London,  Ont.,  all  rail,  and  will  ask 
the  carrier  to  put  the  same  into  effect  at  once  to  cover  your 
shipments/' 

Before  filling  their  contract,  plaintiffs  wrote  on  24th 
October:  "We  may  have  to  ship  some  No.  8  Pittsburgh 
slack  from  Ohio  mines  in  order  to  get  your  coal  forward.  .  .  . 
The  delivered  price  of  No.  8  Pittsburgh  slack  will  be  the 
same  as  Pittsburgh  slack." 

By  telegram  of  29th  October  defendants  assented  to  this 
substitution. 

Plaintiffs  brought  this  action  to  recover  $287.38,  the 
excess  of  freight  charges  from  the  mine  to  London,  Ontario, 
upon  20  cars  of  Pittsburgh  slack,  over  the  like  charges  upon 
the  same  quantity  of  No.  8  Pittsburgh  slack.  Plaintiffs 
claimed  this  amount  as  part  of  the  price  of  coal  sold  to  de- 
fendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Anglin^  jr. 

F.  P.  Betts,  London,  for  plaintiffs. 

J.  0.  Dromgole,  London,  for  defendants. 

Anglin/J. — For  plaintiffs  it  is  said  that  "delivered 
price"  was  intended  to  mean  the  cost  to  defendants  on  the 
railway  track  at  London  ($1.25+$2.10) ;  that  such  is  the 
well  known  meaning  of  this  term  in  the  trade;  and  that  it 
must  or  should  have  been  so  understood  by  defendants. 

For  defendants  it  is  urged  that  they  took  these  words  to 
refer  to  price  f.o.b.  at  the  mines,  and  that  there  is  no  trade 
usage  aflSxing  any  other  meaniiig  to  these  words,  such  as 
plaintiffs  allege-  Defendants  further  say  that,  in  view  of 
tne  definite  contract  subsisting  prior  to  the  substitution, 
plaintiffs  cannot  be  heard  to  say  that  the  pric6  at  the  mines 
is  not  to  be  taken  as  the  true  sense  of  the  words  "delivered 
price." 
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Flaintifb'  general  manager  swore  at  the  trial  that  he  used 
tfaeee  words  to  signify  the  price  at  iiondan,  the  ultimate  des- 
tination of  the  coal;  defendants'  manager,  Mr.  Carr,  on  the 
other  handy  swore  that  he  interpreted  "delivered  price''  to 
mean  **$1.25  f.o.b,  cars  at  mine — ^and  that  is  the  point  of 
deliyery/' 

The  trial  Judge  told  the  jury  that,  unless  they  could 
conclude  that  these  words  "  delivered  price  ^  were  proved  to 
mean,  hy  special  usage,  what  plaintiffs  contended,  their  ver- 
dict should  be  for  defendants;  adding  that  ''if  defendants 
did  not  BO  understand  it,  and  if  the  letters  are  ambiguous  in 
their  terms/'  the  same  result  should  follow. 

Apart  from  the  positive  testimony  above  alluded  to,  the 
fact  that  the  prior  contract  had  unquestionably  been  for  de- 
livery at  the  mine,  makes  it  possible  that  defendants  may 
have  understood  the  term  "  delivered  price "  to  mean  the 
price  at  the  former  agreed  point  of  delivery.  On  the  other 
hand,  in  the  light  of  defendants'  letter  of  27th  October  ask- 
ing that  shipments  be  accompanied  by  invoices  made  out  at 
mine  prices,  followed  by  plaintiffs'  letter  of  28th  October 
calling  attention  to  defendants'  omission  to  express  their 
assent  to  the  proposed  substitution,  and  reiterating  the  term 
of  the  proposal — "  the  delivered  price  to  be  the  same  " — and 
in  view  of  the  obvious  reference  to  London  as  the  point  of 
deliver}'  whenever  plaintiffs  use  that  term  in  their  corres- 
pondonce — notably  in  their  letter  of  17th  October — can  it  be 
said  that  defendants  could  reasonably  have  supposed  thSt 
plaintiffs  by  "delivered  price"  meant  "price  at  the  mine"? 
If  so,  the  words  in  question  being  theirs,  plaintiffs  could  not 
be  heard  to  controvert  such  reasonable  interpretation  of  de- 
fendants :  Mayer  v.  Isaac,  6  M.  &  W.  at  p.  612,  per  Alder- 
son,  B.  But,  if  obliged  to  determine  this  question,  I  should 
incline  strongly  to  a  negative  answer. 

Tlio  ovidenco  would  not  justify  a  finding  that,  even  if 
those  words  bear  in  the  trade  the  special  meaning  alleged  by 
j)laintifrs,  this  fact  was  known  to  defendants. 

Putting  tbe  matter  in  the  most  favourable  position  for 
defendants,  I  am  satisfied  that,  for  whatever  mistake  there 
may  have  ])oen  on  the  part  of  defendants'  manager  as  to  the 
moaning  of  the  words  "delivered  price"  used  by  plaintiffs^ 
the  letter  should  not  be  held  responsible  so  as  to  bind  them 
by  the  interpretation  put  by  Mr.  Carr  on  this  expression. 

Defendants  say  they  meant  to  buy  coal  at  the  mine  for 
$1.25  per  ton;  plaintiffs  intended  to  sell  coal  at  London  for 
$3.35  per  ton.  Plaintiffs  counted  upon  saving  40  cents  per 
ton  on  the  freight,  to  offset,  as  they  allege,  the  extra  cost  to 
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them  of  the  exchanged  article;  defendants  assert  that  they 
relied  upon  the  same  saving  to  compensate  for  what,  they 
say,  is  an  inferiority  in  the  quality  of  the  substituted  coal. 
If,  without  any  fault  on  either  side  (which,  I  think,  is  the 
most  favourable  light  in  which  defendants  can  put  their 
case),  this  misunderstanding  arose,  that  there  was  no  con- 
tract would  be  the  proper  conclusion :  BaflBes  v.  Winchelhaus, 
2  H.  &  C.  906. 

The  first  shipment  of  coal  reached  London  before  14th 
November.  On  that  day  defendants  passed  it  through  the 
Canadian  customs.  The  invoice  received  for  that  shipment 
shewed  the  price  f.o.b.  at  mine  as  requested.  The  figure  was 
$1.65  per  ton.  Defendants^  manager  noticed  this,  and,  as 
he  says,  "recognized  that  a  mistake  had  been  made."  He 
might  then  have  repudiated  the  contract,  if  he  had  reasonably 
misunderstood  its  terms;  he  certainly  had  an  opportunity, 
before  accepting  or  using  any  of  the  coal,  to  clear  up  any 
such  misunderstanding;  he  might  have  prevented  further 
shipments.  But,  with  this  invoice  in  their  possession,  with- 
out communicating  with  plaintiffs,  defendants  proceed  to 
take  and  use  this  coal.  Other  shipments  are  invoiced  at  the 
same  price.  These  also  are  taken  and  used.  Not  until  26th 
December,  when  the  first  payment  is  received  by  them  at  the 
rate  of  $1.25  per  ton,  have  plaintiffs  any  intimation  of  de- 
fendants' misunderstanding  or  mistake.  By  that  time  all 
the  coal  had  been  shipped,  and  most,  if  not  all,  of  it  had  been 
received  by  defendants.  On  31st  December  they  first  write 
to  plaintiffs  asserting  that  the  invoice  price  should  have  been 
$1.25  and  not  $1.65  per  ton. 

Having  thus,  if  in  law  there  was  no  contract,  deprived 
plaintiffs  of  all  opportunity  of  dealing  with  what  was  in  that 
case  their  own  coal,  having  chosen  to  assume  that  a  plain, 
clear  invoice  at  $1.65  was  a  mere  accidental  mistake  for 
$1.25,  should  defendants  be  allowed  to  insist  upon  paying 
for  this  coal,  so  kept  and  consumed,  only  the  price  at  which 
they  say  they  thought  they  had  purchased  it?  Certainly  not, 
in  my  opinion. 

These  facts  and  their  important  bearing  upon  this  case 
were  not  called  to  the  attention  of  the  jury  by  the  learned 
trial  Judge.  The  plaintiffs^  counsel  did  not,  however,  object 
to  the  charge  upon  this  ground,  nor  did  he  ask  that  any 
stress  should  be  laid  upon  this  aspect  of  the  case.  He  does 
not  even  now  advance  this  conduct  of  defendants  as  a  specific 
ground  of  appeal.  Yet,  regarding,  as  I  do,  defendants'  acts . 
and  omissions,  after  receipts  of  plaintiffs'  invoices,  as  con- 
clusive against  them,  I  think  plaintiffs  should  not,  by  reason 
of  mere  oversight  of  counsel,  be  denied  their  legal  rights. 
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By  dealing  with  the  coal,  as  they  did,  upon  receipt  of  the 
invoices,  defendants,  in  my  opinion,  estopped  themselyes 
from  denying  that  these  invoices  correctly  shewed  the  price 
they  were  to  pay,  or  rather  the  determining  element  of  that 
price :  Carr  v.  London  and  North  Western  R.  W.  Co.,  L.  E. 
10  C.  P.  at  p.  317,  per  Brett,  J. 

Having,  at  the  highest,  a  right  then  to  elect  to  repudiate 
the  contract,  defendants  saw  fit  to  affirm  and  take  advantage 
of  it,  influenced  probably  by  the  stringency  which  the  evi- 
dence shews  prevailed  at  that  time  in  the  coal  market. 

The  judgment  below  should,  therefore,  be  set  aside,  and 
judgment  entered  for  plaintiffs  for  $287.38,  i^-ith  costs  of 
action  and  of  this  appeal. 

Falconbridge^  C.J.,  concurred. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 


May  36th,  1904. 
divisional  court. 

WATEROUS  ENGINE  WORKS   CO.  v.  LIVIXGSTOX. 

Mortgage  —  Contest  between  Mortgagees  a^  to  Priority  — 
Saiusf action  of  Earlier  Mortgage— Collateral  Security — 
Novation — Principal  and  Surety — Discharge  of  Surety — 
Payment  of  Later  Mortgage — Statute  of  Limitations. 

Interpleader  issue  directed  to  determine  the  question  of 
priority  between  a  mortgage  dated  14th  October,  1889,  and 
registered  23rd  October,  1889,  made  by  Jane  Ann  Living- 
ston to  plaintiffs,  and  another  mortgage  dated  29th  Septem- 
ber, 1891,  and  registered  1st  October,  1891,  upon  the  same 
lands,  made  by  Jane  Ann  Livingston  and  her  husband, 
Elam  Livingston,  to  one  Tanner,  and  assigned  to  defendants 
the  Molsons  "Bank.  Elam  Livingston  was  made  a  party  to 
the  plaintiffs'  mortgage,  but  he  did  not  join  in  mortgaging 
the  property  nor  in  the  covenant  for  payment. 

The  proviso  for  redemption  in  plaintiffs'  mortgage  was 
as  follows :  "  Provided  this  mortgage  to  be  void  on  payment 
of  $1,101.50  .  .  .  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annuiri  after  each  instalment  is  due,  as 
follows.  $275  on  1st  December,  1890;  $410  on  1st  June, 
1891;  and  the  balance  of  $416.50  on  1st  December,  1891; 
with  interest  on  all  amounts  after  due  until  paid,  at  the  rate 
aforesaid,  and  for  which  amounts  the  said  mortgagor  has 
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given  her  promissory  notes,  signed  also  by  the  party  of  the 
second  part,  this  mortgage  being  given  as  collateral  security 
only  to  said  promissory  notes/^ 

The  indebtedness  represented  by  these  notes  and  secured 
by  this  mortgage  was  primarily  the  liability  of  Elam  Living- 
ston, Jane  Ann  Livingston  being  merely  a  grantor  or  surety. 

After  taking  the  mortgage  plaintiffs  allowed  Elam  Liv- 
ingston to  incur  further  liabilities  to  them,  and  received 
from  him  payments  on  account  from  time  to  time.  Living- 
ston was  throughout  and  at  the  time  of  the  trial  of  the  issue 
plaintiffs'  debtor  for  a  large  sum. 

The  issue  was  tried  before  Ferguson,  J.,  who  gave  judg- 
ment for  defendants  the  Molsons  Bank,  holding  that,  as 
against  them,  plaintiffs'  mortgage  had  been  satisfied  and  had 
ceased  to  exist  as  a  prior  charge. 

Plaintiffs  appealed. 

W.  S.  Brewster,  K.C.,  for  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  J.  0.  Dromgole,  London,  for 
defendants  the  Molsons  Bank. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Britton^  J.,  Anglin,  J.),  was  delivered  by 

Anglix,  J. — Plaintiffs'  counsel  urges  that  upon  the  evid- 
ence the  notes  held  by  the  bank  and  secured  by  their  mort- 
gage must  be  deemed  to  have  been  paid,  and  if  not  that  they 
are  statute-barred,  and  the  security  therefore  extinguished. 

A  perusal  of  the  evidence  satisfies  me  that  this  contention 
of  payment  is  wholly  untenable. 

I  am  also  of  opinion  that,  even  if  the  bank's  remedy  by 
action  upon  the  Livingston  notes,  secured  by  their  mortgage, 
is  statute-barred  (which  is  by  no  means  clear),  this  leaves 
the  right  itself  imtouched,  and  the  creditors  may  resort  to 
the  enforcement  of  a  lien,  or  other  lawful  means,  to  give 
effect  to  that  right.  It  is  sound  law  that  the  bar  of  the  right 
of  action  upon  the  principal  obligation  does  not  impair 
remedies  upon  collateral  securities,  or  even  other  remedies 
upon  the  principal  obligation  itself,  to  which  the  limitation 
applicable  may  be  different:  Courtenay  v.  AVilliams,  3  Hare 
at  pp.  551-2;  Higgins  v.  Scott,  2  B.  S^  Ad.  413;  Tn  re  Brom- 
head,  16  L.  J.  K  S.  Q.  B.  355 ;  Tn  re  Llovd,  Llovd  v.  Lloyd, 
[1902]   W.  N.  224. 

The  attack  upon  the  bank  mortgage  therefore  fails. 
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In  the  view  that  I  take  of  the  position  of  the  WateronB 
mortgage,  it  becomes  unnecessary  to  consider  the  nice  ques- 
tions as  to  appropriations  of  jntyments.    ... 

In  October^  1896,  there  was^an  adjustment  of  the  whole 
indebtcnlness  of  Elam  Livingston  to  plaintiffs,  including 
that  secured  by  the  mortgage  upon  his  wife's  property.  The 
total  debt  was  fixed  at  $2^056.05,  and  for  this  amount  plain- 
tiffs took  Elam  Livingston's  notes,  maturing  at  several 
future  dates.  To  this  arrangement  Mrs.  Livingston  was  not 
a  party;  she  did  not  join  in  these  extension  notes;  the  notes 
themselves — six  notes  for  $250  each  and  one  for  $556.25 — 
afford  no  indication  of  an  intention  to  continue,  as  a  debt 
secured  by  her  mortgage,  the  particular  liability  for  which 
Mrs.  Livingston  originally  gave  that  security,  or  any  part 
of  such  liability,  even  if,  upon  the  special  form  of  that  mort- 
gage, this  could  be  effected,  without  Mrs.  Livingston's  actual 
present  concurrence  in  the  transaction,  by  the  substitution 
of  renewal  notes,  not  including  any  other  liability,  and  other- 
wise, as  renewals,  unexceptionable.  In  the  letter  from  plain- 
tiffs to  Elam  Livingston  of  10th  October,  1896,  enclosing 
the  $556.25  note  for  signature,  they  expressly  promise,  on 
its  receipt,  to  "  cancel  and  return  to  you  all  of  your  old  notes 
held  by  us/'  Mr.  Muir,  chief  accountant  of  plaintiffs, 
swears  that  this  included  the  three  notes  secured  by  Mrs. 
Livingston's  mortgage.  To  yield  to  the  argument  that,  be- 
cause Mr.  Muir,  representing  plaintiffs,  misunderstood  the 
legal  effect  of  this  transaction,  it  cannot  operate  as  a  dis- 
charge of  the  liability  upon  the  original  notes,  would  be 
highly  dangerous.  Mistake  in  law  of  this  kind  has  never 
been  a  ground  of  relief.  The  fact  that  the  original  notes 
were  to  be  cancelled  and  delivered  up,  coupled  with  Mrs. 
Livingston's  position  as  an  accommodation  maker,  would 
seem  to  put  her  release,  by  this  transaction,  from  liability 
upon  these  notes,  beyond  doubt :  Powell  v.  Boach,  6  Esp.  76. 
It  follows  that,  if  the  liability  upon  the  notes  is  gone,  that 
upon  the  collateral  security  is  extinguished  also:  Burson 
V.  Andos,  83  Va.  445. 

Then  again,  Mrs.  Livingston  was  admittedly  merely  a 
surety  for  husband,  the  principal  debtor.  Without  her  con- 
sent, and  without  any  reservation  of  rights  against  her,  plain- 
tiffs, by  binding  agreement,  gave  to  her  husband  a  definite 
extension  of  time.  The  release  of  the  surety  thus  effected 
operates  to  discharge  as  well  any  of  her  property  pledged  as 
seturity:  Bolton  v.  Salmon,  [1891]  2  Ch.  48. 

But  it  is  argued  for  plaintiffs  that  the  extension  of  time 
given  to  the  principal  debtor  does  not  absolutely  discharge 
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the  surety,  but  merely  gives  her  an  equitable  defence  against 
the  creditors^  claim — of  which  she  may  or  may  not,  at  her 
own  election,  avail  herself —  an  option  over  the  exercise  of 
which  her  puisne  mortgagee  has  no  control.  This  proposi- 
tion counsel  for  the  bank  deny.  At  bar  no  authority  was' 
cited  either  upholding  or  combatting  it — ^probably  because 
counsel  could  find  nothing  directly  in  point,  which  is  my  own 
plight  after  a  somewhat  exhaustive  search. 

It  is  clear  law  that  if  a  surety,  who  has  been  discharged 
by  indulgence  to  the  principal,  knowing  his  position,  never- 
theless promises  to  pay  the  debt,  the  promise  is  valid,  not  as 
the  constitution  of  a  new,  but  the  revival  of  an  old,  debt:. 
Mayhcw  v.  Crickett,  2  Swanst.  185.  The  surety  cannot 
object  that  such  promise  is  without  consideration :  Smith  v. 
Winter,  4  M.  &  W.  454.  ' 

Assuming,  therefore,  that  Mrs,  Livingston  knew 'her 
position  when  she  executed  the  agreement  of  29th  Septem- 
ber, 1900,  recognizing  the  mortgage  of  October,  1889,  as  still 
subsisting  and  a  security  for  a  balance  of  $570.95  as  against 
herself,  she  probably  made-  plaintiffs'  mortgage  effective. 
.  .  .  Yet,  though  the  effect  of  such  a  waiver  be  "not 
to  create  a  new,  but  to  revive  an  old,  debt,''  can  an  inter- 
vening mortgagee  be  thus  deprived  of  the  benefit  which  would 
accrue  to  him  from  the  extinction  of  the  prior  incumbrance  ? 
It  is  to  be  noted  that  the  debt  itself  is  said  to  be  revived, 
and  not  merely  a  bar  of  the  retnedy  by  action  removed. 

A  mortgagor  paying  off,  in  whole  or  in  part,  a  prior  in- 
cumbrance, cannot  keep  such  incumbrance  alive  as  a  primary 
charge  against  any  puisne  mortgage  which  he  is  under  obli- 
gation likewise  to  discharge:  Blake  v.  Beatty,  5  Gr.  359. 
The  discharge  of  a  prior  incumbrance  enures  to  the  benefit 
of  the  puisne  mortgagee.  Ex  p.  Bisdee,  1  M.  D..  &.  De  G.. 
333. 

Again,  the  account  to  be  taken,  as  against  a  first,  at  the 
instance  of  a  second  mortgagee,  is  upon  the  footing  that  the 
second  mortgagee,  as  first  assignee  of  the  equity  of  redemp- 
tion, fills  the  place  and  acquires  the. rights  of  the  mortgagor, 
including  equities  to  which  he  has  become  entitled:  Main- 
land V.  Upjohn,  41  Ch.  D.  126,  136.  A  mortgagee,  whether 
legal  or  equitable,  may  claim  the  benefit  of  accretions  to  the 
beneficial  interest  of  the  mortgagor:  Fisher  on  Mortgages, 
5th  ed.,  pp.  19,  333. 

By  analogy,  therefore,  it  would  seem  that  when  Mrs. 
Livingston,  as  mortgagor,  through  the  indulgence  of  plain- 
tiffs to  her  husband,  iDccame  entitled  to  demand  the  discharge 
of  her  property  from  the  plaintiffs'  mortgage,  that  right  or 
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interest,  whether  it  extinguished  her  liability  proprio  vigore, 
leaving  plaintiffs  bare  trustees  of  the  legal  e^ate  in  the  mort- 
gaged premises,  or  whether  it  merely  gave  rise  to  an  equity 
to  claim  such  release,  passed  at  once  to  the  bank,  the 
puisne  mortgagees,  as  something  in  the  nature  of  an  accre- 
tion to  the  beneficial  interest  of  the  mortgagor.  Mrs.  Liv- 
ingston was  not  competent  to  waive  or  surrender  such  right 
or  interest  by  any  subsequent  arrangement  between  herself 
and  plaintiffs,  to  which  the  bank  were  not  parties,  to  the 
prejudice  of  the  latter. 

Upon  both  grounds,  therefore,  plaintiffs'  mortgage  should 
be  regarded  as  satisfied  as  against  the  bank,  and  the  validity 
of  the  bank's  own  mortgage  not  having  been  successfully 
impugned,  the  judgment  according  it  priority  must  be  up- 
held. 

Appeal  dismissed  with  costs. 

Maclennan,  J.A.  May  26th,  1904. 

chambers. 

Re  ASHENDEN. 

Will — Construction — Legacies — Annuity — Resort  to  Corjnis 
of  Estate — Time  for  First  Payment — Priorities  between 
Legacies — Vested  Legacies. 

Upon  settling  the  order  pronounced  on  11th  April,  1904, 
ante  424,  declaring  the  construction  of  the  will  and  codicil  of 
Sarah  Ashenden,  deceased,  further  questions  were  raised. 

The  same  counsel  appeared. 

Maclennan^  J.A. — It  was  contended  on  behalf  of  the 
husband  that  he  was  entitled  to  be  paid  the  $300  a  year 
given  to  him  by  the  codicil  for  his  life,  in  full,  even  if  the 
capital  sum  set  apart  to  produce  the  annuity  must  be  resorted 
to.  The  following  cases  were  cited :  Crolly  v.  Weld,  3  De  G. 
M.  &  G.  993;  Carmichael  v.  Gee,  5  App.  Cas.  688;  Re  Tay- 
lor, 50  L.  T.  X.  S.  717;  Baker  v.  Baker,  6  H.  L.  C.  616; 
Re  Mason,  8  Ch.  D.  411 ;  Re  McKenzie,  4  0.  L.  R.  707 ; 
Andrew  v.  Douglas,  15  Gr.  405;  Jones  v.  Jones,  27  Gr.  317. 
Tliis  is  not  governed  by  any  of  those  cases,  but  must  be  de- 
termined by  a  fair  construction  of  the  language  employed. 
The  executors  are  to  set  aside  such  a  sum  as  will,  in  their 
opinion,  by  safe  and  prudent  investment,  yield  these  pay- 
ments, and  they  are,  if  necessary,  to  postpone  the  payment 
of  the  other  legacies  mentioned  in  the  will  until  after  the 
husband's  death,  so  that  they  may  have  sufficient  capital  in 
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their  hands  to  pay  the  annual  sum.  The  capital  of  the  sum 
set  apart  may  not  be  resorted  to  for  payment  of  the  annuity, 
in  ease  there  should  be  a  deficiency  of  income.  As  the  an- 
nuity is  to  be  paid  quarterly,  the  first  payment  should  be 
made  at  the  end  of  15  months  from  the  death  of  the  tes- 
tatrix. 

It  was  also  contended  that  the  legacies  given  by  the  will 
were  entitled  to  priority  over  those  given  by  the  codicil,  on 
the  ground  that  the  latter  must  be  regarded  as  given  out  of 
a  residue.  In  my  opinion  this  is  not  so,  for  the  codicil  is 
express  that  the  latter  are  to  be  paid  in  full  and  without 
diminution,  which  gives  them  priority  over  those  given  by 
the  will.     ... 

It  should  also  be  declared  that  the  legacies  given  by  the 
will  and  codicil  are  vested. 


May  26th,  1904. 
divisional  court. 

Be    WILKES    v.    HOME    LIFE    ASSOCIATION    OF 
CANADA. 

Division  Court — Territorial  Jurisdiction — Alleged  Contract 
to  Lease  Premises — No  Evidence  of  Contract — Jurisdic* 
tion — Prohibition, 

Appeal  by  plaintiif  from  order  of  Anglin,  J.,  ante  589, 
granting  a  motion  by  defendants  for  prohibition  to  the  1st 
Division  Court  in  the  county  of  Brant,  the  action  being  to 
recover  rent  of  certain  premises  in  Brantford. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Idington,  J. 

W.  T.  Henderson,  Brantford,  for  plaintiff. 
R.  W.  Eyre,  for  defendants. 

Street,  J.  (after  stating  the  facts)  : — The  difficulty  in 
determining  the  question  arises  from  the  fact  that  the  ques- 
tion of  liability  and  that  of  jurisdiction  happen  to  be  iden- 
tical. If  there  was  a  contract,  it  was  made  in  Brantford, 
and  the  breach  took  place  there,  and  the  Court  there  had  jur- 
isdiction ;  if  there  was  no  contract  then  there  was  no  liability 
at  all.  The  jurisdiction  did  not  therefore  depend  upon  any 
preliminary  or  collateral  question,  but  upon  the  very  ques- 
tion at  issue  in  the  action,  contract  or  no  contract.  The 
point  to  be  determined  upon  the  application  for  prohibition 
is  whether  the  Court  is  at  liberty  to  inquire  into  the  grounds 
upon  which  the  Judge  in  the  Division  Court  came  to  the 
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conclusion  that  a  contract  was  made,  and  that  therefore  he 
had  jurisdiction  to  try  the  action,  or  whether  his  finding  of 
fact  should  be  treated  as  conclusive.  Upon  a  careful  con- 
sideration of  the  Judge's  notes  of  the  evidence  taken  at  the 
trial  and  all  the  exhibits,  my  conclusion  is  that  there  was 
no  evidence  at  all  of  a  contract  by  defendants.  Where  there 
is  no  evidence  to  support  the  findings,  the  Court  is  not 
bound  by  them.  Before  the  Judge  could  enter  upon  an  ex- 
amination of  the  case  upon  the  merits,  he  must  have  evidence 
of  a  contract  made  and  broken  within  the  jurisdiction  of  the 
Division  Court;  in  the  absence  of  such  evidence,  he  had  no 
jurisdiction  to  determine  the  merits.     .     .     . 

[Stephens  v.  Laplante,  8  P.  R.  52,  followed.  The  fol- 
lowing cases  reviewed  and  distinguished:  Brittain  v.  Kin- 
naird,  1  Brod.  &  Bing.  432;  Eegina  v.  Bolton,  1  Q.  B.  66; 
Thompson  v.  Ingham,  14  Q.  B.  710;  Ex  p.  McFee,  9  Ex. 
261;  Elston  v.  Kose,  L.  R.  4  Q.  B.  4;  Brown  v.  Cocking, 
L.  R.  3  Q.  B.  672;  Regina  v.  Nunnely,  E.  B.  &  E.  852; 
Regina  v.  Grant,  19  L.  J.  M,  C.  19;  Regina  v.  Dayman,  7 
E.  &  B.  672;  Regina  v.  Farmer,  [1892]  1  Q.  B.  637;  Bun- 
bury  V.  FuUer,  9  Ex.  Ill;  Ex  p.  Vaughan,  L.  R.  2  Q.  B. 
114,  117;  Ahrens  v.  McGilligat,  23  C.  P.  171;  Westover  v. 
Turner,  26  C.  P.  510;  Colonial  Bank  of  Australasia  v.  Wil- 
lan,  L.  R.  5  P.  C.  417.] 

The  result  of  the  cases  is  that  where  there  is  any  evi- 
dence to  support  the  finding  of  the  inferior  Court  upon  a 
question  involving  its  jurisdiction,  the  Court  will  not  review 
its  findings,  especially  where  that  question  relates  to  the 
merits,  and  is  not  merely  collateral  to  them ;  but  that  it  will 
review  such  finding  where  it  is  shewn  that  there  is  no  evi- 
dence to  support  it,  whether  the  finding  is  of  matters  in- 
trinsic or  only  collateral. 

Appeal  dismissed  with  costs. 

Falconbridge,  C.J.,  and  Tdington,  J.,  gave  reasons  in 
writing  for  the  same  conclusion. 


May  26th,  1904. 
divisional  court. 

GTLMORE  v.  LUCKHITRST. 

Trespass  to  Land  —  Ejectment  —  Boundaries — Survey — En- 
croach men t — Dam ag es — Po^^session — Form  of  Judgment 
— Varmtion — Scale  of  Costs — Appeal  as  to 

Appeal  by  defendant  from  judgment  of  Britton,  J., 
ante  383,  in  favour  of  plaintiif  for  possession  of  land,  $5 
damages,  a  declaration  of  right,  etc.,  with  High  Court  costs. 
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The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Anolin,  J. 

W.  H.  Bartram,  London,  for  defendant. 

H.  M.  Graydon,  London,  for  plaintiff. 

Meredith,  J. — The  action  was  really  one  of  ejectment 
simply.  There  could  not  be,  in  its  circumstances,  need 
for  any  injunction. 

If  plaintiff  succeed  and  the  building  is  a  fixture,  she 
would  be  entitled  to  that  part  of  it  which  is  upon  her  land; 
if  a  chattel  merely,  execution  might  be  stayed — if  desired — 
for  a  short  time  to  enable  the  defendant  to  remove  it.  The 
value  of  the  whole  of  the  property  in  question  is  very  small ; 
the  trial  Judge  estimated  it  at  $6.  The  questions  involved 
in  the  case  were  purely  questions  of  fact,  and  the  one  thing 
to  be  found  was  the  true  boundary  between  the  adjoining 
lands  of  the  parties.  There  was  a  great  deal  of  very  con- 
tradictory evidence  directed  entirely  to  the  actual  position 
of  the  original  line  fence  between  the  lots;  and  this  was  a 
very  important  point  and  has  been  found  in  plaintiffs 
favour.  There  was  but  one  land  surveyor  who  gave  testi- 
mony at  the  trial,  and  his  testimony  accorded  with  that  of 
plaintiff^s  witnesses.  He  surveyed  the  land  and  ran  the  line; 
his  starting  point  being  a  stake,  of  which  there  was  suffi- 
cient evidence  that  it  was  one  of  the  original  stakes.  If  his 
testimony  were  credited — and  there  is  no  reason  why  it 
should  not  be — ^it  had  the  appearance  of  an  original  stake, 
and  was  pointed  out  to  him  as  an  original  stake  by  those  who 
should  have  known,  including,  he -thought,  defendant's  hus- 
band and  agent.  The  learned  trial  Judge  adopted  as  the 
original  line  the  line  which  this  witness  found  and  ran. 
There  was  no  contention  that  the  line  run  in  the  original 
survey  of  the  group  of  lots  in  which  plaintiff's  is.  Was  in- 
accurate. The  contest  was  as  to  the  actual  position  of  the 
line  so  nin,  not  of  any  earlier  line. 

Upon  this  conflict  of  testimony  we  could  not  rightly  dis- 
turb the  findings  of  the  trial  Judge,  who  had  the  great  ad- 
vantage of  seeing  and  hearing  the  witnesses,  and  was  in  a 
much  better  position  than  we  are  to  determine  rightly  the 
weight  which  should  be  given  to  the  testimony  of  each  of 
them.  As  it  is,  in  view  of  the  surveyor's  testimony,  the 
weight  of  evidence  seems  to  me  to  have  been  on  plaintiff's 
side,  and  the  facts  rightly  found  at  the  trial. 
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Upon  the  question  of  costs  we  could  interfere  if  in  award- 
ing them  the  trial  Judge  exercised  his  discretion,  with  the 
fact  that  the  action  might  have  been  brought  in  tiie  County 
Court  in  mind. 

The  learned  Judge  reports  that  the  question  of  the  pro- 
per scale  of  costs  applicable  to  the  case  was  not  raised  before 
him,  and  that  he  did  not  consider  it,  or  exercise  any  discre- 
tion in  awarding  costs.  The  case  is,  in  my  opinion,  one  in 
which  the  parties  should  be  left  to  the  rights  which  the  Eules 
give  them  upon  this  question ;  and,  in  my  opinion,  the  judg- 
ment should  be  varied  accordingly:  see  the  County  Courts 
Act,  sec.  22,  sub-sec.  1;  sec.  23,  sub-sees.  8  and  13;  sec.  28; 
and  Fitchett  v.  Mellon,  18  P.  R.  161.  It  is  a  case  within 
the  jurisdiction  of  the  County  Court. 

The  defendant  objects  to  the  form  of  the  judgment.  It 
was  put  in  that  form  in  intended  ease  of  her;  but  she  is  not 
bound  to  accept  any  indulgence,  and  objecting  is  entitled  to 
have  the  judgment  in  the  usual  form — simply  for  posses- 
sion of  the  land  in  question  up  to  the  surveyor's  line,  that  is, 
the  westerly  line  described  in  the  judgment,  carried  through, 
in  a  straight  line,  to  the  northerly  limit  of  lot  7  on  Brydges 
street;  and  the  judgment  should  be  varied  accordingly;  but 
execution  may  be  stayed  for'  3  weeks  to  enable  defendant  to 
remove  the  barn  entirely  upon  her  own  land. 

With  these  variations,  the  judgment  should  be  aflSrmed; 
there  should  be  no  order  as  to  costs  of  appeal. 

Boyd,  C. — The  case  turns  entirely  on  the  eflfect  and 
weight  of  the  evidence  given,  which  is  extraordinarily  con- 
flicting. Having  read  it,.  I  am  not  able  to  say  that  the  con- 
clusion of  the  trial  Judge  should  be  disturbed.  ...  I 
should  have  been  better  pleased  had  costs  on  the  Coimty 
Court  scale  been  given,  and  if  that  cannot  now  be  changed,  I 
would  dismiss  the  appeal  without  costs. 

Anglin,  J.,  gave  reasons  in  writing  for  agreeing  that  the 
judgment  below  should  not  be  disturbed  on  the  merits,  but 
should  be  varied,  if  the  defendant  so  elected,  in  the  way 
mentioned  by  Meredith,  J.;  also  that  there  should  be  no 
costs  of  appeal.  He  was  of  opinion  that  there  was  no  power 
to  interfere  as  to  the  scale  of  costs. 
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May  26th,  1904. 

DIVISIONAL  COURT. 

TREBILCOCK  v.  BURTON. 

Master  and  Servant — Contract  of  Hiring — Breach — Servant 
Leaving — Consent  of  Master  —  Servant  Inducing  Mas- 
ter's Customers  to  Leave  Him — Improper  Use  of  Boohs — 
Inducing  Workmen  to  Leave — Piece  WorTc. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge^ 
C.J.,  ante  314,  in  so  far  as  it  was  against  plaintiff. 

The  appeal  was  heard  by  Boyd^  C,  Meredith,  J., 
Anglin,  J.  ^ 

I.  F.  Hellmnth,  K.C.,  and  R.  B.  Henderson,' for  plaintiff. 

R.  McKay,  for  defendant. 

Boyd,  C. — It  is  actionable  to  entice  a  servant  to  leave  his 
master  while  the  master  by  contract  has  a  right  to  his  ser- 
vices; in  the  case  of  a  servant  who  is  employed  on  piece  work, 
the  relationship  exists  only  till  the  particular  work  is  fin- 
ished. The  action  does  not  lie  for  inducing  a  servant  to 
leave  the  service  at  the  expiration  of  the  time  for  which  he 
was  hired,  or  at  the  end  of  the  particular  work  he  was  en- 
gaged to  do,  even  though  the  servant  had  otherwise  no  in- 
tention of  leaving  the  master :  Nicol  v.  Martin,  2  Esp.  734 ; 
Blake  v.  Layson,  6  T.  R.  222.  N"o  servants,  on  the  evidence, 
were  asked  to  leave  the  employ  of  plaintiff  until  they  had 
finished  the  jobs  they  were  employed  to  do,  and  in  this  re- 
gard the  action  was  rightly  dismissed. 

Upon  the  evidence,  the  list  made  up  by  the  defendant 
of  names  of  persons  to  whom  he  sent  circulars  was  compiled 
from  various  sources  which  were  open  to  his  knowledge  and 
access  apart  from  any  confidential  sources  to  which  he  was 
admitted  by  virtue  of  his  employment  with  plaintiff.  The 
elements  which  prevailed  in  the  cases  cited,  Robb  v.  Green, 
[1895]  2  Q.  B.  1,  and  others,  as  to  the  special  information 
obtained  from  access  to  a  private  and  confidential  source,  and 
the  surreptitious  abstracting  of  information  from  such  an 
unique  source,  are  absent  here. 

Upon  the  other  part  of  the  case,  as  to  the  release  of  de- 
fendant from  his  engagement  with  plaintiff  before  its  legal 
termination,  we  expressed  our  opinion  very  fully  during  the 
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argument,  and  to  the  eflfeet  that  the  conclusion  of  the  learned 
Chief  Justice  was  well  founded. 

In  the  result  the  judgment  should  be  affirmed  with  costs. 

Meredith  and  Anglin,  JJ.,  respectively  gave  reasons 
in  writing  for  the  same  conclusion. 


Teetzel,  J.  May  28th,  1904. 

CHAMBERS. 

Be  sons   of  ENGLAND  BENEFIT   SOCIETY  AND 
COUBTICE. 

Life  Insurance — -Benefit  Certificate  Payable  to  ^* Heirs'' — 
Rights  of  Widow — 60  Vict.  ch.  SO,  sec.  1,  svh-sec.  40 — 
Retroactivity. 

Application  by  the  widow  of  Richard  T.  Courtice  for  pay- 
ment out  of  Court  of  moneys  paid  in  by  the  society,  being 
the  proceeds  of  an  insurance  certificate  on  the  life  of  Cour- 
tice, issued  in  1894,  under  which  the  insurance  money, 
$1,000,  was  payable  on  the  death  of  the  member  for  the  u&e  of 
his  "  heirs  "  unless  revoked  or  varied  by  will  or  indorsement. 
The  deceased  died  intestate  and  without  making  any  indorse- 
ment upon  the  certificate,  and  the  question  was  whether  the 
widow  was  entitled  to  share,  there  being  four  surviving  chil- 
dren. 

S.  W.  Burns,  for  the  widow. 

F.  W.  Harcourt,  for  the  infant  children. 

Teetzel,  J.,  held  that  (the  certificate  having  issued 
prior  to  the  passing  of  the  Ontario  Insurance  Act,  60  Vict, 
ch.  36),  sub-sec.  40  of  sec.  1  of  that  Act  did  not  apply,  as  the 
Act  was  not  retrospective;  and  construing  the  expression 
^^  heirs  '^  without  the  aid  of  that  sub-section  the  widow  was 
excluded.  Meams  v.  Ancient  Order  of  United  Workmen, 
22  0.  R.  34,  followed.  Re  Duncombe,  3  0.  L.  R.  510,  and 
Stroud^s  Judicial  Dictionary,  2nd  ed.,  p.  858,  also  referred  to. 

Order  declaring  that  the  children  of  the  deceased  were 
the  sole  beneficiaries. 
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Teetzel,  J.  May  28th,  1904. 

WEEKLY  COURT. 

SOVEREEN  MITT,  GLOVE,  AND  ROBE  CO.  v.  SIM- 
COE  MITT,  GLOVE,  AND  ROBE  CO. 

Trade  Name — 'Incorporated  Company — Infringement  —  Pews* 
ing  off  Ooods — Injunction— ^Scope  of. 

Motion  by  plaintiffs  (an  incorporated  company)  to  con- 
tinue injunction  restraining  defendants  (an  incorporated 
company)  from  selling,  offering  for  sale,  passing  off,  or  re- 
presenting their  goods  as  the  goods  of  plaintiffs,  and  from 
making  representations  that  plaintiffs  had  gone  out  of  busi- 
ness, or  that  defendants  were  plaintiffs'  successors  in  busi- 
ness, and  from  making  any  representations  calculated  to 
deceive  the  public  or  to  induce  the  belief  that  the  business 
carried  on  by  defendants  was  the  same  as  the  business  carried 
on  by  plaintiffs  or  in  any  way  connected  therewith;  and  to 
enlarge  the  scope  of  the  injunction  by  restraining  defendants 
from  using  or  carrying  on  business  under  their  present  name, 
style,  or  title  or  any  style  or  name  so  nearly  resembling 
plaintiffs'  name  as  to  be  likely  to  deceive  the  public. 

C.  Millar,  for  plaintiffs,  contended  that  the  order  should 
be  enlarged  by  further  restraining  defendants  from  using 
their  corporate  name  without  clearly  distinguishing  it  from 
plaintiffs'  name,  citing  Boston  Rubber  Shoe  Co.  v.  Boston 
Rubber  Co.  of  Montreal,  32  S.  C.  R.  315,  and  Reddaway  v. 
Banham,  [1896]  A.  C.  199,  at  p.  222. 

R.  J.  McLaughlin,  K.C.,  for  defendants. 

Teetzel,  J.-^The  material  filed  justifies  the  continu- 
ance of  the  injunction  as  granted,  but  not  the  extension 
sought.  In  the  cases  cited  the  orders  restrained  defendants 
from  using  the  words  complained  of  as  descriptive  of  or  in 
connection  with  goods  sold  by  defendants  without  clearly 
distinguishing  them  from  plaintiffs'  goods.  The  injunction 
as  granted  sufficiently  protects  plaintiffs  against  defendants 
-  passing  off  their  goods  as  plaintiffs'  goods,  and  the  evidence 
would  not  support  the  additional  order  asked  for.  The 
cases  cited  do  not  go  so  far  as  to  authorise  restraining  the 
general  use  of  a  defendant's  corporate  name  imless  it  is 
applied  as  descriptive  of  or  used  in  connection  with  some 
article  of  commerce. 

Injunction  continued.  Costs  in  the  cause  unless  other- 
wise ordered  by  the  trial  Judge. 
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Teetzel,  J.  May  ^Sxif,  190  L 

TRIAL. 

WARDER  V.  BELL. 

Sale  of  Goods  —  Defective  Condition  —  Damages  Caused  to 
Purchaser  by — Contract — Absence  of  Express  Warranty — 
Implied  Warranty  —  Conditional  Sale  —  Property  not 
Passing, 

Action  to  recover  damages  occasioned  by  the  explosion  of 
a  boiler  bought  by  plaintiff  from  defendant. 

J.   P.   Mabee,  K.C,  and  J.   A.   Morton,  Wingham,  for 
plaintiff. 

G.  F.  Shepley,  K.C,  and  R.  S.  Hays,  Seaforfh,  for  de- 
fendant. 

Teetzel,  J. —    .  Besides  denying  any  warranty,  de- 

fendant, by  an  amendment  allowed  at  the  trial,  sets  up  a 
conditional  sale  agreement  signed  by  plaintiff,  by  which  it 
was  provided  that  title  should  not  pass  to  plaintiff  until  pay- 
ment of  the  moneys  therein  mentioned,  and  that  the  moneys 
have  not  been  paid,  and  that  title  has  never  passed  to  plain- 
tiff, who  is  therefore  not  entitled  to  maintain  the  action. 
In  support  of  this  defence  defendant  relies  upon  Fry  v. 
Milligan,  10  0.  R.  509,  and  Tomlinson  v.  Morris,  12  0.  R. 
311. 

Plaintiff  owned  a  grist  mill  run  by  water  power,  and, 
being  desirous  of  installing  a  steam  plant,  visited  defendant, 
who  was  a  manufacturer  of  engines,  and  told  him  he  wanted 
to  get  a  35  horse  power  engine  and  a  suitable  boiler  to  run 
it.  Defendant  said  he  could  make  the  engine,  and  shewed 
plaintiff  a  second-hand  boiler  which  was  in  course  of  being 
repaired  by  defendant.  New  heads  and  k  new  fire  sheet  were 
being  put  in,  but  the  dome  and  upper  parts  were  as  originally 
constructed.  Both  plaintiff  and  defendant  seemed  to  think 
that  this  boiler  would  be  capable  of  satisfactorily  tunning  the 
engine.  No  bargain  was  concluded  on  this  occasion,  but 
the  price  and  terms  of  payment  which  were  afterwards 
adopted  were  discussed. 

On  1st  August,  1902,  plaintiff  wrote  defendant,  telling 
him  that  he  had  decided  to  go  on  with  putting  in  the  steam 
plant  and  to  do  business  with  diefendant,  as  they  had  talked 
the  matter  over  when  plaintiff  visited  defendant,  and  urging 
defendant  to  hurry  the  work — concluding  as  follows:  "The 
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boiler  is  the  one  with  both  neV  heads  and  fire  sheet,  the  one 
nearly  complete  when  I  was  there,  with  all  fittings,  and  the 
engine  is  your  high  speed  self-oiling  engine,  35  horse  power 
at  250  revolutions,  with  ever}^thing  eompletej  to  be  set  up  in 
running  order,  I  to  furnish  help  to  raise  stack.  You  guar- 
antee everything  to  be  satisfactory  in  every  detail.  Hoping 
to  hear  from  you  by  return  mail/^ 

To  this  letter  defendant  replies  on  5th  August  as  follows : 
"  In  reply  to  your  letter  of  1st  August,  we  will  put  the  work 
in  hand  at  once.  We  are  afraid  of  being  able  to  have  every- 
thing ready  by  1st  September,  as  a  good  deal  of  time  has 
elapsed  since  you  were  here.  We  will  do  our  best,  however^ 
and  let  you  know  shortly  when  the  boiler  parts  will  be  ready. 
The  boiler  is  all  finished  except  the  stack,  and  some  of  the 
Castings   are   not   out." 

Work  was  proceeded  with  by  defendant,  and*  on  14th 
January,  1903,  after  the  engine  and  boiler  had  been  deliv- 
ered and  partly  set  up,  plaintiff  signed  a  printed  order 
addressed  to  defendant,  in  which  the  description  of  the  goods 
and  terms  of  payment  are  set  out,  with  the  usual  provisions 
as  to  title  not  passing  until  all  the  moneys  provided  for  in 
the  order  are  paid,  and  it  also  contains  this  clause:  "And 
I  hereby  declare  that  the  foregoing  embraces  all  the  agree- 
ments made  between  us  in  any  form.'^ 

When  this  document  was  put  before  plaintiff  on  cross- 
examination,  he  asserted  that  he  signed  it  owing  to  certain 
representations  made  by  defendant's  agent,  and  under  pro- 
test. 

In  my  opinion,  nothing  was  said  or  done  when  the  docu- 
ment was  signed  to  relieve  plaintiff  from  the  legal  effect  of 
signing  with  full  knowledge  of  its  contents.  I  cannot  find 
upon  the  evidence  that  there  was  at  any  time  any  oral  war- 
ranty. 

Without  expressing  an  opinion  upon  the  effect  of  plain- 
tiff's letter  of  1st  August  and  the  reply  of  5th  August,  as 
constituting  an  express  warranty  of  the  boiler,  I  think  plain- 
tiff is  pr6cluded  from  relying  upon  it  as  such,  by  reason  of 
the  declaration  abote  mentioned  in  the  document  of  14th 
January. 

Then,  can  a  warranty  be  implied  from  the  nature  and 
circumstances  of  the  sale?  As  regards  the  engine,  it  was  to 
be  of  a  35  horse  power  capacity  and  to  be  manufactured  by 
defendant  for  the  purpose  of  running  plaintiff's  mill,  and  as 
as  to  it  I  think,  upon  the  authorities  reviewed  in  Benjamin 
on  Sale,  7th  ed.,  p.  633  et  seq.,  I  should  have  little  difficulty 
in  finding  that  there  was  an  implied  warranty  that  tlie 
engine  was  reasonably  fit  to  run  plaintiff's  mill  .  .  .  but 
fio  far  as  the  engine  is  concerned  no  complaint  was  made. 
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As  to  the  boiler,  I  am  of  the  opinion. that  .  .  caveat 
emptor  applies,  there  being  no  special  circumstances  to  take 
the  sale  out  of  that  general  rule,  or  from  which  a  warranty 
may  be  implied. 

The  boiler  was  not  ordered  by  plaintiff  to  be  made  by 
defendant,  but  was  a  second-hand  boiler,  as  plaintiff  knew, 
some  parts  only  of  which  were  being  renewed  by  defendant. 
Plaintiff  had  seen  it  in  defendant's  shop  while  in  process  of 
repair,  and  he  knew  what  parts  were  to  be  new  .  .  and 
in  his  letter  of  1st  August  he  specially  refers  to  it  as  the 
boiler  hp  wants.  He  stated  in  his  evidence  that,  judging 
by  its  size,  he  thought  it  would  do.  Defendant  also  expressed 
his  opinion  that  it  would  answer  plaintiff's  purposes,  and 
satisfactorily  run  a  35  horse  power  engine;  but,  as  I  have 
already  found,  defendant  did  not  expressly  warrant  its  quality 
or  fitness. 

I  think  Chanter  v.  Hopkins,  4  M.  &  W.  399,  is  conclusive 
against  plaintiff.  See  also  Barr  v.  Gibson,  3  M.  &  W.  390; 
Ollivant  v.  Bayly,  6  Q.  B.  288. 

Being  of  the  opinion,  therefore,  that  there  was  neither  an 
express  nor  an  implied  warranty,  it  is  not  necessary  to  ex- 
press any  view  as  to  whether  Fry  v.  Milligan  and  Tomlinson 
v.  Morris  apply  against  a  plaintiff  seeking  special  damagee 
for  a  breach  of  warranty,  where,  as  in  this  case,  the  subject 
matter  had  been  completely  destroyed  before  purchase  price 
paid. 

The  boiler  exploded  very  shortly  after  plaintiff  started  to 
run  it,  and  was  completely  destroyed,  and  plaintiff's  boiler 
house  was  wrecked  and  considerable  damage  was  done  to  his 
mill. 

The  explosion  was,  in  my  opinion,  from  the  evidence  of 
experts,  due  entirely  to  latent  defects  in  the  old  parts  of  the 
boiler,  and  not  to  any  negligence  on  the  part  of  plaintiff. 
Plaintiff  has  suffered  loss  through  no  fault  of  his  own,  but 
on  account  of  the  defective  condition  of  the  boiler  sold  to 
him  by  defendant,  and  for  which  he  has  to  pay  without 
abatement,  and  while  I  hold  defendant  not  responsible  in 
law,  I  think,  under  all  the  circumstances,  the  action  should 
be  dismissed  without  costs. 
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May  28th,  1904. 

DIVISIONAL  COURT. 

EYAX  V.  HAKRINGTON. 

WiJl — Execution  —  Testamentary  Capacity — Instructions  for 

Will 

Appeal  by  plaintiff  from  judgment  of  Judge  of  Surrogate 
Court  of  Algoma  declaring  against  the  validity  of  an  alleged 
will  of  Mary  Ryan,  deceased,  propoundfed  by  plaintiff,  the 
executor  and  sole  beneficiary. 

The  judgment  declared  that  the  deceased  "was  uncon- 
scious at  the  time  of  the  alleged  execution  of  the  said  will, 
and  that  therefore  the,  alleged  will  is  invalid.*' 

W.  E.  Middleton,  for  plaintiff. 

W.   E.   Raney,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Street, 
J.,  Britton,  J.),  was  delivered  by 

Street,  J. —  .  .  The  evidence  leaves  upon  my  mind 
a  very  decided  opinion  that  the  deceased  was  not  at  any  time 
after  11  o'clock  at  night  in  a  condition  to  give  instruction& 
for  the  disposal  of  her  property,  or  to  consider  the  claims 
upon  her  of  her  husband  and  children. 

I  think  the  weight  of  evidence  is  entirely  against  the 
contention  that  any  instructions  for  the  will  can  have  been 
given  before  11  o'clock;  at  that  time,  and  probably  for  at 
least  an  hour  before  that  time,  deceased  was  in  a  state  of 
coma,  from  which  she  could  only  with  difficulty  be  roused, 
and  into  which  she  almost  immediately  relapsed. 

This  case  is  easily  distinguished  from  Parker  v.  Felgate, 
8  P.  D.  171,  relied  on  by  plaintiff's  counsel.  There  a  testa- 
trix, while  in  full  possession  of  her  faculties,  had  given 
VOL.  ni.  O.W.B.  NO.  22.-45 
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instrnctions  for  a  will  to  her  solicitor,  and  a  will  had  been 
drawn  by  him  in  pursuance  of  those  instructions.  She  was 
taken  seriously  ill,  and  executed  the  will  some  two  weeks 
after  having  given  instructions  for  it,  being  then  in  a  stats 
of  semi-stupor  in  which  she  was  unable,  as  the  jury  found, 
to  remember  or  understand  the  instructions  she  had  given, 
nor  the  clauses  of  the  will  as  drawn,  but  which  did  not  pre- 
vent her  from  understanding,  and  she  did  in  fact  imderstand, 
as  the  jury  found,  that  she  was  executing  a  will  for  which 
she  had  given  instructions.  The  will  executed  under  these 
circumstances  was  upheld,  and  the  case  was  approved  in 
Pereira  v.  Pereira,  [1901]  A.  C.  354,  361. 

But  here  the  testatrix  gave  no  instructions  for  her  will 
un'til  a  very  few  minutes  before  the  alleged  execution  of  it, 
at  a  time  when,  as  I  should  find  from  the  evidence,  she  was 
not  possessed  of  testamentary  capacity.     .     .     . 

Appeal  dismissed  with  costs. 


May  28th,  1904. 

DIVISIONAL   COURT. 

CAMP  v.  ARMSTRONG  CARTAGE  AXD  WAREHOUSE 

CO. 

County  Court  Appeal — Right  of  Appeal  —  Nonsuit — Negli- 
gence— Evidence  for  Jury — New  Trial. 

Appeal  by  plaintiff  from  judgment  of  Judge  of  County 
Court  of  Wentworth  withdrawing  the  case  from  the  jury 
and  dismissing  the  action  at  the  close  of  plaintiff^s  case. 
Plaintiff  sued  for  damages  for  injuries  sustained  by  him 
owing  to  the  fall  of  a  scaffold,  upon  which  he  was  standing, 
engaged  in  painting,  the  fall  being  alleged  to  have  been 
caused  by  a  waggon  of  defendants  being  driven  against  the 
scaffold. 

C.  W.  Bell,  Hamilton,  for  plaintiff. 

G.  L}mch-Staunton,  K.C.,  for  defendants,  objected  that 
an  appeal  did  not  lie  from  the  judgment  of  nonsuit. 

By  sec.  51  (1)  of  the  County  Courts  Act,  R.  S.  0.  ch.  55, 
any  party  to  a  cause  in  a  County  Court  may  appeal  to  a 
Divisional  Court  from  any  judgment  directed  by  &  Judge 
of  the  County  Court  to  be  entered  at  or  after  the  trial  in 
any  case  tried  without  a  jury,  and  also  in  any  case  tried  with 
a  jury  to  which  sub-sec.  (4)  does  not  apply.  By  sub-sec.  4; 
where  there  has  been  a  trial  with  a  jury,  any  motion  for  a 
new  trial  shall  be  made  to  the  County  Court. 
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The  judgment  of  the  Court  (FALcoNBErooE,  C.J.,  Brit- 
ton,  J.,  Anqlin,  J.),  was  delivered  by 

Anolin,  J. — Sub-section  4  of  sec.  51  of  the  County  Courts 
Act  does  not  apply  to  judgments  of  nonsuit :  Hogan  v.  Cana- 
dian Pacific  B.  W.  Co.,  30  0.  E.  138. 

The  objection  is  overruled. 

The  evidence  with  reasonable  certainty  excludes  other  pos- 
sible causes  of  the  fall  of  the  scaffold,  and  indicates  contact 
by  defendants'  waggon  sufficiently  to  enable  the  jury,  with- 
out merely  conjecturing,  to  fix. the  latter  as  the  cause  of  the 
accident.  The  proof  given  that  there  was  ample  room  for 
defendants'  driver  to  have  passed  without  striking  the  sup- 
port of  the  scaffold  would  sustain  a -finding  of  negligence  on 
his  part  for  which  defendants  would  be  liable.  Upon  both 
points  the  case  should  have  gone  to  the  jury. 

Order  made  for  a  new  trial.  Costs  of  the  former  trial 
and  of  this  appeal  to  be  paid  by  defendants. 


Cartwright,  Master.  May   30th,  1904. 

chambers. 

HAMILTON   PROVIDENT   AND  LOAN   SOCIETY  v. 

WHITE. 

Discovery — 'Examinaiion  of  Defendant — Relevancy  of   Ques- 
tion— Vounterclmm, 

Action  of  ejectment  on  a  mortgage.  Defendant  admitted 
execution  and  default.  The  mortgaged  premises  had  been 
sold  by  plaintiffs  for  $3,000;  but  defendant  refused  to  give 
up  possession.  He  counterclaimed  for  unstated  damages, 
on  the  ground  that  the  sale  was  at  a  great  undervalue;  and 
that  plaintiffs  exercised  the  power  of  sale  in  a  careless,  negli- 
gent, and  improper  manner. 

Defendant  was  examined  for  discovery.  In  answer  to 
question  227  he  said  he  had  had  an  offer  of  $6,000  for  the 
property.  On  the  advice  of  counsel  he  refused  to  give  the 
name  of  the  person  who  made  the  offer. 

Plaintiffs  moved  for  an  order  to  compel  defendants  to 
attend  for  re-examination  and  answer  the  question. 

P.  D.  Crerar,  K.C.,  for  plaintiffs. 

F.  E.  Hodgins,  K.C.,  for  defendant. 

The  Master.— 'Whatever  may  be  thought  of  Scott  v. 
Membery,  3  0.  L.  R.  252,  I  do  not  think  the  principle  of 
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Marriott  v.  Chamberlain,  17  Q.  B.  D.  164,  applies  to  tte 
present  case. 

Whether  the  alleged  offer  for  $6,000  was  bona  fide,  or 
whether  it  was  made  by  a  pauper,  a  lunatic,  or  an  infant,  is 
not  a  relevant  fact  on  the  issue  of  negligence  raised  by  the 
counterclaim. 

The  fact  of  such  an  offer  having  been  made,  if  admissible 
(as  to  which  no  opinion  is  necessary),  would  only  be  refer- 
able to  the  question  of  damages.  Looking  at  the  language 
used  by  the  Lords  Justices  in  Re  Str&chan,  [1895]  1  Ch. 
439,  and  that  of  the  learned  Judges  in  the  cases  there  cited, 
it  is  clear  that  the  machinery  of  discovery  must  not  be  abused 
so  as  to  disclose  the  evidence  of  the  case  of  each  side  to  the 
other. 

It  is  pointed  out  that  such  a  procedure  would  be,  no  doubt, 
most  advantageous  if  all  men  were  honest  and  reasonable. 
But  that,  human  nature  being  what  it  is,  the  experiment 
would  be  too  hazardous. 

The  motion  is  dismissed.  The  costs  will  be  to  defendant 
in  the  counterclaim. 


Britton,  J.  May  30th,  1904. 

WEEKLY  COURT. 

Re  atlas  loan  CO. 

Company — Winding'tip — Creditors  —  Shareholders   Contribut- 
ing to  Reserve  Fund — Position  of. 

Appeals  by  depositors  and  debenture  holders  from  a  cer- 
tificate of  the  Master  in  Ordinary  shewing  his  ruling  that 
contributors  to  tlie  reserve  fund  of  the  company  were  en- 
titled to  rank  as  creditors  upon  the  assets  of  the  company  in 
a  winding-up. 

I.  F.  Hellmuth,  K.C.,  for  depositors  as  a  class. 

W.  M.  Douglas,  K.C.,  and  N.  W.  Rowell,  K.C.,  for  de- 
benture holders  as  a  class. 

J.  A.  Robinson,  for  the  claimants  and  also  for  all  those 
who  paid  in  to  the  reserve  fund  as  a  class. 

C.  J.  Holman,  K.C.,  for  the  liquidator. 

Britton,  J. — Mr.  Hellmuth  stated  that  he  appeared  for 
certain  individual  depositors.  .  .  .,  and  he^  asked  that 
authority  be  given  to  him  to  represent  not  only  these,  but 
all  depositors  as  a  class. 
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I  allowthe  class  representation  as  above  stated,  tod  I 
also  allow  any  amendment  to  be  made  necessary  to  have  all 
parties  interested  before  the  Court,  so  that  the  whole  ques- 
tion may  be  dealt  with,  and  to  save,  if  possible,  further  action 
by  individuals  claiming  to  be  entitled  by  reason  of  payments 
to  the  reserve  fund  under  the  same  circumstances  as  are  dis- 
closed here.     .     ■. 

Appellants  contended  that  the  Master  erred  in  his  inter- 
pretation of  the  meaning  of  the  "  reserve  fund  *'  as  created 
or  attempted  to  be  created  by  the  company,  and  in  directing 
that  the  persons  who  contributed  to  the  so-called  '^reserve 
fund "  should  rank  as  creditors  upon  the  estate  of  the  Atlas 
Loan  Company  for  the  respective  sums  paid  in  by  them  to, 
that  fund.  * 

With  great  respect,  I  am  unable  to  agree  with  the  con- 
clusion of  the  learned  Master. 

The  methods  of  jBnancial  upbuilding  adopted  by  the  Atlas 
Loan  Co.  were  very  extraordinary,  and  it  is  hardly  to  be 
wondered  at  that  no  case  can  be  fotmd  in  which  was  consid- 
ered the  precise  point  to  be  determined  here. 

There  is  some  evidence  applicable  to  one  or  more  of  the 
claimants,  and  not  others.  Upon  full  consideration  I  must 
accept  the  statement  of  Mr.  Wallace  (the  general  manager 
of  the  company),  borne  out  as  it  is  by  the  records  of  the 
company  and  the  documentary  evidence,  that  he  did  not  in- 
tend to  give  any  one  to  understand  that  this  money  so  paid 
to  reserve  would  be  treated  as  a  debt  by  the  company  or 
would  be  paid  back  except  in  the  increased  value  of  the  stock. 
The  cases  do  not,  in  my  opinion,  materially  differ,  and  I 
think  there  was  not,  in  reference  to  any  of  the  claimants,  any 
such  understanding  or  agreement  as  warrants  a  finding  that 
the  money  paid,  as  the  74  per  cent,  or  any  part  of  it,  was  a 
mere  deposit  with  or  loan  to  the  company. 

This  company  was  first  incorporated  under  the  Ontario 
statute  "  respecting  Building  Societies  '^  as  "  The  St.  Thomas 
Loan  Company."  It  had  an  authorized  capital  of  $1,000,- 
000  with  $500,000  subscribed  and  $200,000  paid.  Its  name 
was  changed  by  order  in  council  and  royal  proclamation  to 
the  Atlas  Loan  Co.  As  the  Atlas  Loan  Co.  it  sought  and 
obtained  in  1898  incorporation  from  the  Dominion :  61  Vict, 
ch.  92.  In  the  following  year  an  amendment  was  obtained: 
62  &  63  Vict.  ch.  94.  The  paid  up  capital  was  increased  to 
$300,000. 

The  Master,  in  his  carefully  considered  reasons,  gives  an 
account  of  how  it  happened  that  the  shareholder-claimants 
paid  money  in  to  what  is  called  a  reserve  fund. 
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For  the  purpose  of  this  inquiry  it  will  not  be  necessary  to 
go  farther  back  than  the  circular  letter  to  the  shareholders  in 
1901  prior  to  the  meeting  of  shareholders  held  on  the  28th 
February  of  that  year.     That  circular  is  as  follows: — 

"  To  ;the  shareholders  of  the  Atlas  Loan  Company. 

''Many  shareholders  have  expressed  from  time  to  time  a 
desire  to  increase  their  holdings  in  the  capital  stock  of  the 
company.  It  is  the  wish  of  the  management  to  meet  these 
views  as  far  as  possible  without  impairing  the  eflBciencv  of 
the  institution.  There  are  but  two  modes  of  procedure:  1st, 
by  the  issue  of  stock  at  a  fixed  premium,  the  amount  of  the 
issue  being  allotted  to  shareholders  of  a  certain  date  pro  rata ; 
2nd,  by  increasing  the  amount  of  the  reserve  fund,  either  by 
direct  payment  to  that  fund  by  the  shareholders,  or  by  plac- 
ing the  total  net  earnings  to  the  credit  of  reserve  fund  for  a 
fixed  period  instead  of  paying  dividends  in  cash.  As  an  easy 
plan  to  double  your  security,  it  would  meet  the  convenience 
of  almost  every  shareholder. 

"  It  is  much  easier  to  pay  a  dividend  of  12  per  cent,  on  a 
capital  of  $300,000,  with  a  reserve  of  $300,000,  than  to  pay 
0  per  cent,  on  $600,000  capital.     . 

"The  credit  of  the  company  with  the  public  would  be 
^ormously  enhanced.  The  stock  should  command  sales  at 
250  to  260  when  the  reserve  is  equal  to  the  capital.  A  12 
per  cent,  stock  of  a  banking  institution  has  sold  at  287. 

"It  is  estimated  that  the  reserve  can  be  increased  to 
$300,000  in  6  or  7  years.  The  Atlas  Tjoan  Con^pany  would 
then  hold  the  position  of  being  one  of  three  financial  insti- 
tutions in  Canada  having  a  reserve  fund  equal  to  the  capital. 
All  net  profits  would  then  be  distributed  among  the  share- 
holders. At  present  rate  of  earnings  about  15  per  cent,  could 
be  divided.  Xot  a  single  financial  institution  of  high  stand- 
ing has  floated  its  stock  of  late  years  at  a  price  less  than  25 
per  cent,  premium  up  to  100  per  cent. 

"This  proposal  has  been  submitted  to  the  general  man- 
agers of  the  leading  financial  institutions  in  Canada,  as  well 
as  to  other  prominent  authorities,  and  the  principle  almost 
unanimously  indorsed.  It  has  already  been  approved  by  a 
large  majority  of  our  shareholders. 

"  The  fact  is  not  overlooked  that  it  will  not  be  convenient 
for  a  few  of  our  shareholders  to  spare  the  amount  equivalent 
to  the  dividend,  and  it  is  proposed  to  lend  this  amount  to  such 
as  need  it,  and  the  same  can  be  repaid  out  of  the  larger  divi- 
dends when  such  are  resumed.. 
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"In  this  way,  not  a  single  shareholder  will  sujBEer  any 
inconvenience,  and  in  a  short  time  your  stock  will  be  worth 
more  than  the  actual  cost. 

"  It  is  the  desire  of  the  management  to  place  the  Atlas 
Loan  Company  in  the  very  front  ranks,  and  the  shareholders 
have  honoured  us  with  the  most  loyal  support  in  every  effort 
to  attain  that  position. 

"As  it  is  impossible  to  see  personally  all  the  shareholders, 
the  management  desire  a  full  expression  of  opinion  as  to  the 
proposal,  and  therefore  hope  to  hear  from  you  at  an  early 
date. 

"  If  there  is  any  feature  on  which  you  desire  information, 
full  particulars  will  be  cheerfully  given  on  application.^^ 

This  was  signed  by  the  president  jmd  the  manager  of  the 
company. 

WHiatever  may  be  said  of  this  crude,  illogical  letter,  it 
cannot  be  said  that  it  gave  the  slightest  hint  or  intimation 
that  any  money  paid  in  as  proposed  would  be  considered  a 
deposit  with  or  loan  to  the  company,  or  that  it  could  be  de- 
manded or  would  be  paid  back  to  the  shareholders,  except  in 
the  form  of  increased  earnings  or  profits  by  the  company. 

The  matter  was  discussed  at  the  meeting  on  28th  Pebru* 
ary.  No  by-law  was  passed.  The  by-law  in  reference  to 
reserve  was  not  amended,  but  what  was  done  was  told  to  the 
shareholders  in  a  notice  sent  out  on  the  30th  April,  1901, 
printed  upon  the  annual  report  for  1900.  This  notice  was 
as  follows: — 

"At  the  company^s  annual  meeting  held  on  28th  February, 
1901,  it  was  decided  by  the  shareholders  to  pay  direct  to  the 
reserve  fund  the  remaining  74  per  cent.,  so  that  fund  may 
stand  at  $300,000,  the  same  amount  as  the  paid  up  capital 
of  the  company.  This  is  the  first  instance  in  the  history  of 
financial  institutions  in  Canada  where  the  stock  has  been 
sold  at  200,  placing  100  per  cent,  in  the  capital  and,  100  in 
the  reserve  for  the  better  security  of  depositors  and  those 
who  may  invest  in  debentures.  There  are  in  the  Dominion 
103  companies  reporting  to  the  Government,  and  in  only  one 
instance  is  the  reserve  equal  to  the  capital.  The  Atlas  Loan 
and  Savings  Company  will  be  the  second.  The  reserve  fund 
is  now,  April  30th,  1901,  $240,000." 

On  the  30th  March,  1902,  the  74  per  cent,  of  amount  of 
shares  was  charged  to  all  the  individual  shareholders  who 
were  paying  or  promising  to  pay.     .     .     . 

The  report  for  1900  shews  $78,000  to  the  credit  of  reserv^e 
fund,  that  is,  26  per  cent,  of  the  paid  up  capital.  The  74 
per  cent,  which  it  was  expected  would  bo  voluntarily  paid. 
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and  part  of  which  was  paid,  would  make  the  reserve  equal 
to  the  capital. 

The  report  for  1901  shews  $248,718  to  the  credit  of  re- 
serve.   The  report  for  1902  shews  $262,832.     .     .    . 

After  the  meeting  of  the  28th  Fehruary,  1901,  a  special 
notice  was  sent  to  each  shareholder  as  follows. — 

"The  Atlas  Loan  Company — 

Capital  suhscribed  $100,000 

Capital  now  paid  up 300,000 

Eeeerve  (to  be)    300,000 

"This  is  the  position  in  which  the  shareholders  have 
decided  to  place  the  company.  There  are  103  loan  and  trust 
companies  in  Canada  to-day.  There  is  only  one  with  a  re- 
serve of  100  per  cent,  of  its  capitaL 

"The  Atlas  will  be  the  second.  It  will  place  the  com- 
pany in  the  very  highest  financial  standing.  The  plan 
adopted  varies  somewhat  from  the  proposal  in  the  circular. 
It  is  this.  You  will  be  paid  your  dividends  regularly  every 
quarter,  and  will  be  allowed  to  pay  up  your  share  of  the 
reserve  as  fast  as  you  like  at  the  beginning  of  every  quarter, 
or  you  can  pay  it  in  full  in  one  payment.  This  will  increase 
our  reserve  much  more  rapidly  and  meet  the  wishes  of  those 
who  want  to  pay  in  small  amounts,  as  well  as  those  who  wish 
to  make  one  payment  in  full. 

"  The  paid  up  capital  is  now $300,000 

The  amount  of  your  paid  up  stock  is  . . .  .$ 
Your  share  of  the  present  reserve  fund  is.$ 

The  balance  to  be  paid  is $ 

Your  interest  in  the  company  will  then  be  $ 

"  You  may  pay  this  $  in  one  payment  or  you  may 

pay  ,  and  as  many  one  hundred  dollars  in  addi- 

tion as  you  wish,  and  you  will  be  paid  the  same  interest  on 
these  amounts  as  you  will  get  on  your  capital  stock.  All 
payments  made  during  the  first  ten  days  of  January,  April, 
July,  and  October,  will  bear  interest  for  the  full  quarter. 

A.  E.  Wallace,  Manager.'' 

This  money  to  be  paid,  in  so  far  as  interest  was  to  be  paid 
upon  it  quarterly,  was  treated  differently  from  the  ordinary 
reserve  fund  properly  created,  and  which  belongs  to  the 
company,  but  the  notice  speaks  also  of  interest  on  the  capital 
stock.  That  clearly  enough  indicates  that  what  was  to  be 
paid  on  reserve  was  similar  to  what  was  being  paid  on  capi- 
tal, and  with  no  idea  of  return  of  reserve  any  more  than  the 
capital. 
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In  the  annual  statements  for  the  years  ending  31st  De- 
cember, 1901,  and  1902,  the  P.  L.  acconnt  is  credited  with 
these  payments  as  ^^  premiums  on  stock,'^  and  the  account  is 
debited  with  "bo!nus,''  which  bonus  no  doubt  represents  the 
interest  on  these  payments  on  reserve. 

The  question  for  determination  here  is  not  so  much  the 
legal  creation  of  a  reserve  fund.  Apparently  the  law  did  not 
prevent  the  manager  of  this  company  doing  some  very  extra- 
ordinary things. 

61  Vict.  ch.  92,  sec.  10,  provides  that  '^  the  amount  held 
on  deposit  (by  this  company)  shall  not  at  any  time  exceed 
the  aggregate  amount  of  its  then  actually  paid  up  and  un- 
impaired capital,  and  of  its  cash  actually  in  hand  or  deposited 
in  a  chartered  bank  in  Canada  and  belonging  to  the  com- 
pany;*^ and  yet  on  31st  December,  1901,  this  company  had  on 

Deposit  and  owed  to  depositors ♦ $756,811  49 

Its  paid  up  capital  $300,000  00 

Cash  on  hand    $125,706  80    $425,706  80 

An  excess  of   $331,104  69 

On  31st  December,  1902,  the  deposits  had  fallen  of. 

The  amount  on  deposit  then  was $578,282  16 

Paid  up  capital    $300,000  00 

Cash    138,539  15     438,539  15 

Still   an  excess  of $139,743  01 

If  the  amount  paid  into  reserve  was  held  merely  on  de- 
posit, there  would  have  been  a  greater  excess. 

It  is  not  necessary  to  determine  what  the  rights  of  the 
shareholders  inter  se  may  be,  if  it  so  happens  that,  after 
payment  of  all  depositors  and  debenture  holders  in  full, 
there  shall  remain  money  for  distribution.  The  question  is, 
can  these  shareholders  who  voluntarily  paid  to  this  company, 
when  it  was  apparently  flourishing  and  bidding  for  business 
from  the  public,  money  to  build  up  the  reserve  fund  of  the 
company,  be  considered  as  creditors  and  rank  pari  passu 
with  depositors  and  debenture  holders  upon  the  assets,  now 
that  the  company  is  in  liquidation? 

I  think  not. 

When  the  money  was  paid  in,  it  was  expected  to  enhance 
the  value  of  the  stock.  Had  these  shareholders  desired  to  sell 
after  the  reserve  was  increased  and  before  the  collapse,  no 
doubt  an  increased  price  would  have  been  received ;  and  had 
they  sold,  there  is  no  pretence  that  the  vendor  would  have 
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retained  any  more  interest  in  or  right  to  the  74  per  cent, 
reserve  than  to  the  26  per  cent,  set  aside  out  of  profits. 

I  do  not  think  the  company  ever,  by  book-keeping  entry 
or  otherwise,  recognized  the  money  paid  as  a  liability  that 
the  company  could  be  called  upon  to  pay. 

It  was  money  paid  in  voluntarily,  it  is  true,  to  a  fund 
which  was  to  be  a  security  to  creditors,  and  could  no  more 
be  demanded  back  by  those  who  paid  it  in  than  could  the 
profits  of  any  year  which  had  been  regularly  carried  to  the 
reserve  fund.  It  may  be  that  if,  before  insolvency,  the  com- 
pany had  voluntarily  paid  the  money  back,  such  payment 
would  have  been  protected,  but  it  could  not  have  been  so  paid 
to  the  prejudice  of  existing  creditors. 

There  was  not,  so  far  as  appears,  any  objection  on  the 
part  of  any  shareholder  to  any  other  shareholder  paying  in 
to  this  reserve.  Every*  shareholder  could,  had  he  desired, 
have  paid  up  to  74  per  cent,  of  his  stock.  It  was  part  of  the 
plan  that  every  shareholder  should  pay,  and  that  the  reserve 
should  be  equal  to  the  paid  up  capital. 

These  persons  who  paid  received  a  bonus  or  interest  at 
dividend  rate  for  their  money.  If  they  got  the  profit  of 
stockholders  when  profits  were  declared,  they  must— unfor- 
tunate and  hard  as  it  now  is  upon  these  claimants,  some  for 
large  amounts — suffer  when  there  is  no  profit  but  all  loss. 
They  cannot,  as  against  depositors  and  debenture  holders, 
stand  to  benefit  as  shareholders  and  escape  the  liability  to 
loss  as  such. 

It  was  not  intended  that  this  money  should  be  for  addi- 
tional shares,  or  for  preferred  stock  or  debenture  stock.  It 
was  intended  to  go  to  a  reserve  fund  precisely  as  it  was  called 
— a  fund  in  reserve  for  creditors,  a  fund  to  shew  to  the  pub- 
lic how  strong,  financially-,  the  company  was.*  If  all  had 
paid,  it  no  doubt  was  the  intention  of  the  company  or  of  the 
manager,  for  in  this  case  the  manager  was  the  company,  that 
the  slmroholders,  instead  of  getting  the  "bonus**  on  the 
payments  to  the  reserve  fund,  would  receive  increased  divi- 
dends on  their  stock. 

I  am  of  opinion  that  a  reserve  fund  was  in  fact  estab- 
lished. It  was  apparently  well  established  under  by-law  10 
of  the  company,  and  this  fund  could  be  increased,  as  was 
done  by  voluntary  contributions  to  it  by  shareholders. 

The  claimants  paid  in  their  money  to  an  existing  fund, 
and  in  doing  so  they  did  not,  in  my  opinion,  become  or  intend 
to  become  creditors  of  the  company  for  the  amounts  so  paid. 
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I  allow  the  appeal  without  costs.  The  costs  of  the  de- 
positors and  debenture  holders,  appellants,  and  the  costs  of 
the  liquidator,  must  be  paid  out  of  the  estate. 


Teetzel,  J.  May  30th,  1904. 

TRIAL. 

MAHONEY  V.  CITY  OF  OTTAWA. 

Way — Non-repatp — Injury   to   Person — Municipal   Corporor 
Hon — Negligence — Gross  Negligence — Snow  and  Ic§, 

Action  to  recover  damages  for  injuries  suflFered  by  plain- 
tiff from  a  fall  on  a  sidewalk  on  Nepean  street,  in  the  city  of 
Ottawa,  on  15th  January,  1904. 

D^Arcy  Scott,  Ottawa,  for  plaintiff. 

Taylor  McVeity,  Ottawa,  for  defendants. 

Teetzel,  J. — Plaintiff  charges  defendants  with  "gross 
negligence  in  not  keeping  that  portion  of  the  street  in  ques- 
tion in  repair,  and  leaving  it  in  a  dangerous  condition,  and, 
by  removing  snow  from  a  portion  of  the  sidewalk  and  allow- 
ing snow  to  remain  on  other  portions,  causing  it  to  be  slip- 
pery, uneven,  and  dangerous  to  pedestrians." 

Up  to  the  date  of  the  accident  a  large  amount  of  snow 
had  fallen,  and  in  carrying  out  a  system  of  removing  snow 
from  sidewalks,  which  had  been  adopted  in  Ottawa  for  Sev- 
eral years,  the  surface  of  the  walk  where  plaintiff  fell  was 
on  an  incline,  the  inner  edge  (that  is,  next  the  houses)  being 
about  7  inches  higher  tha^  the  outer  edge.  The  cleared 
portion  was  about  4  feet  to  4  feet  6  inches  in  width,  so  that 
the  slope  or  incline  was  about  a  14  per  cent,  grade. 

According  to  the  evidence,  the  walks  on  all  streets  in 
Ottawa,  except  .  .  .  Sparks  and  Bank  streets,  had  about 
the  same  incline.  It  was  explained  that  there  were  two 
causes  for  this  incline,  one  being  the  fact  that  the  people 
chiefly  travelled  on  the  inner  side  and  to  some  extent  packed 
it  down  before  the  snow  plough  could  be  got  out,  and  the 
other  being  the  unavoidable  action  of  the  wing  of  the  plough 
causing  a  greater  pressure  on  the  outer  side,  towards  which 
the  snow  was  drawn. 

On  Sparks  and  Bank  streets  measures  were  adopted  for 
the  more  complete  removal  of  the  snow,  and  the  incline  was 
avoided. 

It  was  stated  that  there  are  130  miles  of  sidewalks  in 
Ottawa,  and  that  the  city  spent  last  winter  $15,000  in  snow 
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•cleaning.  To  trim  down  the  slopes  and  make  the  walks  level 
on  all  the  streets  would  involve  large  additional  expense. 

The  method  adopted  to  clear  the  sidewalks  was  approved 
•of  by  a  competent  engineer,  and  had  been  in  use  for  several 
}ears,  and  tiie  results  appear  to  have  been  very  satisfactory. 

The  place  where  plaintiff  fell  was  not  materially  different 
from  the  «^noie  sidewalk  oil  Nepean  street  and  similar  streets. 
There  was  no  accumulation  of  ice,  no  hole,  and  no  uneven- 
ness.  The  snow  was  packed  hard  and  smooth,  but  not  icy, 
and  the  only  defect  in  the  walk,  if  any,  was  the  incline  or 
slope  described.  There  was  no  evidence  that  similar  acci- 
dents had  happened  by  reason  of  the  conditions  referred 
to.     .     .     . 

I  find  nothing  in  the  evidence  to  condemn  the  system 
adopted  by  the  corporation  to  keep  their  sidewalks  reason- 
ably clear  from  snow,  and  I  think  the  walk  in  question  was, 
under  all  the  circumstances,  reasonably  safe. 

"No  municipal  corporation  shall  be  liable  for  accident 
arising  from  persons  falling  owing  to  snow  or  ice  upon  the 
sidewalk,  unless  in  case  of  gross  negligence  by  the  corpora- 
tion:'^   Municipal  Act,  1903,  sec.  606,  sub-sec.  2. 

To  warrant  a  judgment  for  plaintiff,  there  must  be,  there- 
lore,  some  evidence  of  gross  negligence,  but,  in  my  opinion, 
the  evidence  does  not  disclose  any  negligence  whatever  on  the 
part  of  the  corporation,  their  servants  or  agents. 

[Eeference  to  Ince  v.  City  of  Toronto,  27  A.  R.  410,  21 
:S.  C.  R.  323 ;  Drennan  v.  City  of  Kingston,  23  A.  E.  406,  27 
S.  C.  E.  46 ;  Taylor  v.  City  of  Winnipeg,  12  Man.  L.  B.  480.] 

The  action  must  be  dismissed  with  costs. 


May  30th,  1904. 
divisional  court. 
POSTLETHWAITE  v.  McWHINNEY. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of 
Aciion — Rule  162 — Discretiori  to  Remit  Plaintiff  to  Court 
of  Defendants  Country — Exercise  of  —  Grounds  —  Real 
Issues  in  Action — Burden  of  Proof. 

Appeal  by  defendant  Sarah  Ann  Postlethwaite  from  order 
of  Anglix,  J.  (ante  591),  allowing  appeal  by  plaintiff  from 
•order  of  Master  in  Chambers  ''<inte  441). 

S.  B.  Woods,  for  appellant. 

W.  E.  Middleton,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.)  dismissed  the  appeal  with  costs. 
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Brixton,  J.  May  31st,  1904.. 

TRIAL. 

DESERONTO  lEON  CO.  v.  RATH^UlSr  CO.  OF  DESE- 

RONTO. 

Contract — Breach  —  Supply  of  Charcoal  —  Shortage  —  Dam- 
ages— Interest — Indemnity — Relief  over — Costs. 

On  16th  January,  1898,  F.  B.  Gaylord,  William  Ger- 
hauser,  and  E.  W.  Rathbun,  having  in  contemplatian  the  for- 
mation of  a  company  for  the  manufacture  of  pig  iron,  in 
order  to  secure  an  adequate  supply  of  charcoal  entered  into  a 
contract  with  defendants  whereby  defendants  agreed  to  fur- 
nish to  a  company  to  be  formed,  for  the  period  of  8  years, 
86,000  bushels  of  charcoal  per  month,  at  4  cents  per  bushel, 
to  be  delivered  upon  the  property  of  such  company  in  equal 
consecutive  daily  quantities. 

The  plaintiff  company  was  formed'  in  the  spring  of  1898,. 
and  the  contract  was  assigned  to  the  plaintiff  company  by 
Qaylord  and  the  others. 

This  action  was  brought  to  recover  damages  for  breach 
of  that  contract.  The  plaintiffs  complained  that  defendants, 
instead  of  delivering  85,000  bushels  per  month  in  equal  con- 
secutive daily  quantities,  had  delivered  a  much  less  quantity 
and  in  irregular  portions  and  at  irregular  times. 

Defendants  brought  in  the  Standard  Chemical  Co.  of 
Toronto  as  third  parties  and  made  a  claim  for  indemnity 
against  that  company,  with  whom  they  (defendants)  had 
made  a  contract  (dated  22nd  July,  1898)  for  the  delivery  to 
plaintiffs  of  the  charcoal  they  required. 

A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  plaintiffs. 

E.  D.  Armour,  K.C.,  and  C.  A.  Hasten,  for  defendants- 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  third  parties. 

Britton,  J.,  upon  a  full  review  of  the  evidence  as  to 
shortage  in  delivery  of  the  charcoal,  gave  judgment  for  plain- 
tiffs against  defendants  for  $5,580.32  with  costs,  but  without 
interest,  subject  to  the  amount  being  added  to  or  decreased 
in  certain  particulars;  and  he  gave  judgment  for  defendants 
over  against  the  third  parties  for  the  same,  amount  with 
plaintiffs^  costs  and  defendants*  costs  added. 
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Britton,  J.  May  31st,  1904. 

TRIAL. 

RATHBUN  CO.  OF  DESERONTO  v.  STANDARD 
CHEMICAL  CO.  OF  TORONTO. 

Contract — Breach  —  Supply  of  Charcoal  —  Shortage  —  Dam- 
ages— Interest. 

In  this  action  plaintiffs  claimed  damages  for  breach  of 
contract  for  not  furnishing  them  with  the  quantity  of  char- 
coal contracted  for  by  the  agreement  of  22nd  July,  1898, 
referred  to  in  the  previous  case.  Plaintiifs  alleged  that,  in 
addition  to  the  claim  in  the  previous  case,  they  sustained  a 
loss  of  at  least  4  cents  «  bushel  on  all  the  charcoal  whidi 
defendants  ought  to  have  delivered. 

E.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

Britton,  J.,  upon  a  full  review  of  the  evidence,  gave 
judgment  for  plaintiffs  for  $10,576.90,  with  costs,  and  with- 
out interest,  subject  to  correction  as  to  computation. 


Street,  J.  May  31st^  1904. 

TRIAL. 

RATHBUN  CO.  OF  DESERONTO  v.  STANDARD 
CHEMICAL  CO.  OF  TORONTO. 

Contract — Construction — Delivery  of  Wood  to  he  Carbonized— 
Claim  for  Excessive  Delivery — Claini  for  Services  in  Unr 
loading — Taxes — Damages  for  Waste  of  Steam — Costs- 
Counterclaim. 

An  action  to  recover  moneys  under  an  agreement  between 
the  parties  (referred  to  in  Re  Rathbun  Co.  and  Standard 
Chemical  Co.,  5  0.  L.  R.  286,  2  0.  W.  R.  36),  and  for  con- 
struction of  the  agreement. 

E.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

Street,  J. — ^The  agreement  which  is  to  be  construed  is 
not  clearly  expressed,  and  a  great  deal  of  difficulty  arises  in 
interpreting  it.  .  , 

The  firji^t  ground  of  action  arises  imder  the  Ist  and  2nQ 
paragraphs  of  the  agreement.  Under  these  provisions  plain- 
tiffs are  to  find  and  provide  for  daily  use  (Sundays  excepted) 


699 

ft  mininiTiin.  quantity  of  66  cords  of  wood,  of  which  not  more 
tlian  30  per  cent;  shall  be  soft  wood,  and  "  the  balance  " 
hard  wood;  and  defendants  are  to  carbonize  "  the  said  wood '' 
into  charcoal  and  deliver  it  to  plaintiffs;  to  pay  $1.55  per 
cord  for  the  wood  and  to  retain  the  by-products  themselves. 

Between  16th  February,  1899,  and  25ih  Februaiy,  1903, 
when  the  present  action  was  begun, "  plaintiffs  supplied  to 
defendants  83,334  cords  of  wood — which  was  converted  into 
charcoal  by  defendants  and  paid  for  by  them  at  $1.65  per 
cord.  Of  this  quantity  63,298  cords  were  hard  wood  and 
20,036  cords  were  soft  wood.  Had  the  proportion  men- 
tioned in  the  agreement  been  maintained,  58,334  cords  should 
have  been  hard  wood  and  25,000  cords  would  have  been 
soft  wood.  There  was,  therefore,  a  surplus  of  nearly  5,^)00 
cordff  of  hard  wood  used,  and  as  hard  wood  is'  much  more 
valuable  than  soft,  plaintiffs  claim  the  value  of  this  excess 
of  hard  wood,  less  the  $1.55  per  cord  which  they  have  re- 
ceived for  it,  and  their  claim  under  this  head  amounts  to 
some  $23,000.     .     .     . 

In  my  opinion,  plaintiffs*  claim  upon  this  head  cannot  be 
Bustained.  Defendants  have  burned  only  the  wood  which 
plaintiffs  delivered  to  them  from  day  to  day,  either  from  the 
cars  or  from*  the  reserve  stores  in  the  yard.  Defendants  were 
not  under  any  contract  not  to  bum  more  than  70  per  cent* 
of  hard  wood,  if  plaintiffs  delivered  more  than  that  percent- 
age. ...  If  plaintiffs  had  chosen  to  assert  their  pres- 
ent claim  to  be  paid  for  the  excess  of  hard  wood,  the  proper 
time  to  have  done  so  was  at  the  periodical  monthly  settle- 
ment of  the  cordwood  account.  But,  having  gone  on  for  years 
accepting  $1.66  per  cord  for  all  the  wood  delivered,  it  would 
be  impossible  now  to  allow  them  to  re-open  these  numerous 
settlements  and  to  charge,  as  they  now  claim  to  do,  $6  for 
every  cord  in  excess  of  70  per  cent,  of  the  whole,  when  they 
have  already  accepted  $1.55  for  it.     .     .     . 

The  next  claim  is  a  charge  plaintiffs  make  for  unloading 
carloads  of  wood  which  they  sent  to  defendants'  works  under 
the  contract,  and  which  defendants,  as  plaintiffs  allege,  were 
bound  to  unload  and  did  not  This  claim  also  arises  under 
the  Ist  and  2nd  paragraphs  of  the  agreement.  By  the  1st 
paragraph  plaintiffs  agree  to  provide  at  their  own  expense 
for  daily  use  (Sundays  excepted)  a  maximum  of  66  cords  of 
hard  wood;  and  by  the  second  paragraph  defendants  agree 
^'  to  take  the  said  wood  from  the  cars  promptly  and  pile  the 
wood  direct  in  kilns  or  retorts  or  otherwise."  .  .  .  The 
question  is,  whether  plaintiffs'  contract  is  that  they  are  to 
deliver  daily  66  cords  of  wood,  and  defendants'  contract  is 
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that  they  will  take  from  the  cars  daily  that  quantiiy  only, 
or  whether  defendants  are  bound  to  unload  all  the  wood 
brought  on  the  cars  to  their  works,  even  though  several  days' 
supply  at  the  rate  of  66  cords  should  be  brought  in  one  day. 

The  terms  of  the  contract  are  not  clear  upon  this  point, 
and  I  think  I  may  profitably  refer  for  its  construction  to  the 
surrounding  circumstances  and  to  the  action  of  the  parties 
heiore  their  relations  under  the  contract  became  strained-  .  . 
Plaintiffs  have  provided  defendants,  in  a  manner  which  both 
parties  have  recognized  as  the  only  reasonably  feasible  one, 
with  the  required  quantity  of  wood  daily,  and  the  contract 
plainly  provides  that  the  wood  to  be  used  under  the  contract 
Khali  all  be  unloaded  at  the  expense  of  defendants.  Under 
these  circumstances,  I  think  the  contract  should  be  con- 
strued in  accordance  with  the  manifest  intention  of  the  par- 
ties, and  that  defendants  should  not  be  permitted  to  escape 
payment  for  the  unloading  of  the  wood  which  they  have  used, 
by  an  extreme  construction  of  a  doubtful  clause  in  their 
favour.     .     .     . 

I  allowed  plaintiffs  to  amend  at  the  trial  by  adding  a 
claim  for  taxes  amounting  to  $1,935.  .  .  .  Evidence  was 
taken     ...     I  found  in  favour  of  defendants. 

The  remaining  claim  of  plaintiffs  is  for  damages  caused 
to  them,  as  they  allege,  by  the  absence  of  proper  methods  of 
saving  steam.  The  claim  arises  under  the  3rd  paragraph, 
which  requires  plaintiffs  to  supply  defendants  ''with  all 
water  and  steam  and  steam  for  power  necessary  to  carry  on '' 
the  manufacture  of  the  charcoal  and  by-products  of  the  wood. 
Plaintiffs  complain  that  defendants  failed  to  provide  and 
use  proper  steam  traps,  and  that  in  consequence  plaintiffs 
were  obliged  to  supply  more  steam  than  would  have  been 
required  had  proper  traps  been  used.     .     .     . 

I  must  find  .  .  .  that  the  traps  used  by  defendants 
.  .  .  were  reasonably  fit  for  the  purpose  for  which  they 
were  intended. 

This  does,  not,  however,  dispose  of  the  whole  question. 
There  remains  to  be  determined  the  complaint  that  defen- 
dants carried  on  their  operations  for  a  long  time  without 
any  traps,  and  afterwards  with  an  insufficient  number  of 
them,  and  so  wasted  plaintiffs'  steam.     ... 

At  the  outset  of  this  inquiry  as  to  the  waste  of  steam,  I 
am  met  with  the  fact  that  plaintiffs,  having  carried  on  the 
same  business  for  several  years  with  the  same  plant,  and 
bein^  bound  to  hand  it  over  to  defendants  in  good  working 
order  and  repair,  did  not  use  traps  themselves,  and  did  not 
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hand  it  over  to  defendants  supplied  with  the  traps  which 
they  now  say  defendants  negligently  failed  to  nse.    .    .    .  * 

Plaintiffs  have  failed  to  prove  by  tests  that  defendants 
are  nsing  an  excessive  quantity  of  steam.  .  .  Plaintiffs 
have  failed  to  prove  unnecessary  or  extravagant  use  of  the 
steam  supplied  by  plaintiffs,  and  this  claim  of  plaintiffs 
should  be  dismissed.     ... 

Plaintiffs'  claims,  therefore,  for  damages  from  the  alleged 
excessive  use  of  hard  wood  and  waste  of  steam  are  dismissed; 
their  claim  for  the  cost  of  unloading  wood  is  allowed,  the 
amount  to  be  settled  by  me  if  the  parties  differ. 

Defencfents  are  to  be  allowed  the  general  costs  of  the 
action;  plaintiffs  are  to  be  allowed  to  set  off  their  costs  of 
the  issue  on  which  they  have  succeeded. 

Some  evidence  was  given  by  defendants  in  support  of 
their  counterclaim  for  acetate  liquor  which  they  say  they 
lost  owing  to  insuflScient  supply  of  steam.  ...  If  any 
claim  is  intended  to  be  spoken  to,  I  will  hear  it;  otherwise 
the  counterclaim  will  be  dismissed  with  costs. 


Cartwright,  Master.  June  1st,  1904. 

chambers^ 

HURON  AND  BRUCE  LOAN  CO.  v.  EVANS. 

Jury  Notice— ^Irregularity — Specific  Performance  —  Counter- 
claim  for  Deceit — -Legal  and  Equitable  Issues. 

Motion  by  plaintiffs  to  strike  out  jury  notice  as  being 
irregular. 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

R.  U.  McPherson,  for  defendant. 

The  Master. — The  action  is  for  specific  performance. 
The  statement  of  defence  denies  the  agreement,  and  alleges 
fraud  and  misrepresentation  as  to  the  nature  of  the  land, 
and  counterclaims  for  $100  damages  for  time  and  money 
expended  by  reason  of  the  alleged  fraud  and  misrepresentfi^■ 
tion  of  plaintiffs  and  their  agent.  Plaintiffs  reply  that  de- 
fendant personally  visited  the  land  before  entering  into  the 
agreement  to  buy;  that  they  had  nothing  to  do  with  the  nego- 
tiations leading  up  to  the  agreement;  and  as  to  the  counter- 
claim they  say  that  defendant  was  not  in  any  way  induced  to 
spend  time  or  money  by  reason  of  any  fraud  or  misrepre- 
se^itation  on  their  part. 

VOL,  ni.  O.W.R.  NO. 22 —46 
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The  question  is:  Are  there  on  this  record  legal  as  well 
as  equitable  issues  ?    ^ 

The  statement  of  claim  raises  only  an  equitable  issue. 
But  the  statement  of  defence  goes  beyond  that^  and  allies 
such  misrepresentations  by  the  plaintiffs  as,  if  proved,  would 
have  established  a  claim  in  an  action  for  deceit. 

But,  without  expressing  any  opinion  as  to  whether  the 
legal  issue  is  thereby  raised,  it  seems  clear  that  the  counter- 
claim has  that  effect. 

This  counterclaim  is  a  pleading.  It  raises  an  issue 
which,  if  it  was  the  sole  cause  of  action,  could  not  have  been 
tried  in  the  Court  of  Chancery. 

This  seems  suflScient  to  dispose  of  the  motion,  which 
must  be  dismissed  w^ith  costs  to  defendant  in  the  cause. 


Street,  J.  Jx^ne  3rd,  1904. 

CHAMBERS. 

EARLE  V.  BTJRLAND. 

Costs  —  Appeal  to  Judicial  Committee  of  Privy  Co^ncil — 
Costs  Incurred  in  Ccmada — Taxation — Rule  1256 — Nofi^ 
retroactivity — Quantum  Meruit. 

Motion  by  plaintiffs  to  set  aside  an  appointment  granted 
to  defendants  for  the  taxation  under  Bule  1256  of  certain 
costs  incurred  in  Canada  of  an  appeal  to  the  Privy  Council, 
upon  the  ground  that  at  the  time  costs  were  awarded  in  the 
Privy  Council  no  Rule  existed  under  which  the  said  costs  ^ 
could  be  taxed;  that  the  matter  had  been  already  disposed 
of  before  the  said  Rule  was  passed;  that  the  said  Rule  was 
not  retroactive;  and  that  it  was  ultra  vires. 

D.  L.  McCarthy,  for  plaintiffs. 

W.  E.  Middleton,  for  defendants. 

Street,  J. — ^By  an  order  in  council  made  in  England 
on  10th  December,  1901,  upon  the  report  of  the  Judicial 
Committee  of  the  Privy  Council,  it  was  ordered  that 'plain- 
tiffs should  pay  to  defendants  two-thirds  of  their  costs  in- 
curred in  Canada. 

By  sec.  7  of  ch.  48,  R.  S.  0.,  it  is  provided  that  ^  Costs 
awarded  by  Her  Majesty  in  Her  Privy  Council  upon  an  ap- 
peal shall  be  recoverable  by  the  same  process  as  costs 
awarded  by  the  Court  of  Appeal.*^ 

By  the  order  in  council  above  mentioned  it  was  further 
ordered   that  plaintiffs   should   pay  to  defendiants .  certain 
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costs  in  the  High  Court  and  the  Court  of  Appeal  in  Ontario. 
Defendants  filed  the  order  in  council  in  the  High  Court, 
and  brought  in  their  bill  of  costs  for  taxation  before  the  tax- 
ing oflScer,  including  their  costs  incurred  in  Canada  of  the 
appeal  to  the  Privy  Council.  The  taxing  officer  taxed  the  bills 
of  costs  in  the  High  Court  and  the  Court  of  Appeal  in  April, 
1903,  and  refused  to  deal  with  the  bill  of  costs  incurred  in 
Canada  of  the  appeal  to  the  Privy  Council,  on  the  ground 
that  no  tariff  existed  upon  which  he  could  tax  this  bill. 

Afterwards  the  Judges  of  the  Supreme  Court  of  Judica- 
ture for  Ontario  passed  the  following  Kules: — 

*'  1256.  Upon  the  filing  of  the  order  of  His  Majesty  in 
His  Privy  Council  made  upon  an  appeal  to  His  Majesty  in 
Council,  with  the  officer  of  the  High  Court  with  whom  the 
judgment  or  order  appealed  from  was  entered,  he  shall 
thereupon  cause  the  same  to  be  entered  in  the  proper  book, 
and  all  subsequent  proceedings  may  he  taken  thereupon  as 
if  the  decision  had  been  given  in  the  Court  below. 

"  1256.  When  the  costs  incurred  in  Canada  of  an  appeal 
to  His  Majesty  in  His  Privy  Council  have  been  awarded,  and 
the  same  have  not  been  taxed  by  the  Begistrar  of  the  Privy 
Council,  the  same  may  be  taxed  by  the  senior  talcing  officer, 
and  the  taxation  shall  be  according  to  the  scale  of  the  Privy 
Council." 

After  the  passing  of  these  Eules,  defendants  brought  in 
to  the  senior  taxing  officer  their  bill  of  the  costs  of  the  pro* 
ceedings  taken  in  Canada  upon  the  Privy  Council  appeal, 
and  obtained  from  him  an  appointment  for  their  taxation, 
and  it  is  to  set  aside  that  appointment  that  the  present 
motion  is  made. 

The  judgment  of  the  Privy  Council  has  become  a  judg- 
ment of  the  High  Court  by  virtue  of  R.  S.  0.  ch.  48, 
sec.  7,  which  is  simply  carried  out  by  Rule  1255,  because  the 
Act  provides  for  the  adoption  of  the  same  procedure  for  the 
recovery  of  costs  awarded  upon  Privy  Council  appeals  as  was 
in  use  for  the  recovery  of  costs  awarded  upon  appeals  to  the 
Court  of  Appeal;  and  that  procedure  is  set  out  in  Rule  818, 
and  has  been  exactly  followed  in  Rule  1255. 

The  judgment  of  the  Privy  Council  having  become  a  judg- 
ment of  the  High  Court,  the  Judges  of  the  Supreme  Court 
of  Ontario  had  jurisdiction  to  frame  a  tariff  of  the  particu- 
lar costs  to  be  taxed  under  its  directions,  and  they  adopted 
the  Privy  Council  tariff  as  applicable  to  them,  by  Rule  1256. 

The  only  question,  it  seems  to  me,  is  whether  the  Rule 
can  be  applied  to  a  case  where  the  judgment, was  entered 
before  it  was  passed.     At  the  time  of  the  judgment  of  the 
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Privy  Council  the  effect  of  their  order  that  the  plaintiffs 
should  pay  the  defendants^  costs  was  to  entitle  the  defen- 
dants to  have  these  costs  ascertained  upon  a  quantum  mer- 
uit, and  the  entry  in  the  High  Court  here  of  this  order  did 
not  alter  this  right:  O'Connor  v.  Gemmill,  29  0.  B.  47,  56; 
Paradis  v.  Boss^,  21  S.  C.  R.  419,  421.  ♦ 

If  Rule  1256  is  construed  as  applying  to  cases  in  which 
judgment  was  entered  hefore  it  was  passed,  it  substitutes 
for  the  plaintiffs'  liability  to  costs  upon  a  quantum  meiniit, 
a  liability  to  have  them  made  up  and  taxed  against  them  upon 
a  tariff  which  was  not  applicable  at  the  time  the  costs  were 
awarded.  The  quantum  of  costs,  as  well  as  the  right  to  them, 
is  ascertained  at  the  time  of  the  judgment,  and  the  quantum 
canpot  without  the  clearest  words  be  altered  by  a  subsequent 
change  in  the  tariff,  or  by  the  creation  of  a  tariff  which  had 
no  existence  until  after  the  judgment. 

The  words  of  Rule  1256,  while  capable  of  a  retroactive 
effect,  do  not  require  it,  and,  in  my  opinion,  that  effect  should 
not  be  given  to  them. 

The  result  is,  that  while  the  defendants  are,  in  my  opin- 
ion, cleariy  entitled  to  recover  costs,  they  cannot  have  them 
asceriained  by  the  simple  process  of  taking  out  an  appoint^ 
ment  to  tax  them  before  the  senior  taxing  officer,  and  the 
appointment  must  be  set  aside  with  costs. 

It  soems  proper  that  in  order  to  carry  into  effect  the  judg- 
ment of  the  Privy  Council,  now  become  a  judgment  of  the 
High  Court,  an  order  should  be  made,  upon  an  application 
for  the  purpose,  referring  to  an  officer  of  the  Court  the  settle- 
ment of  the  amount  payable  under  the  judgment  in  respect 
of  the  costs  in  question. 


Falconbridge,  C.J.  June  3rd,  1904. 

CHAMBERS. 

MORTON  V.  GRAND  TRUNK  R.  W.  CO. 
(Two  Actions.) 

Con^oVulaiion  of  Actions — Two  Actions  by  different  Plaintiffs 
(Kjainst  same  Defendants  for  one  Cause — Tort — Proposed 
Relief  hy  Analogy  to  Interpleader, 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  640. 

D.  L.  McCarthy,  for  defendants. 

J.  D.  Falconbridge,  for  plaintiff  Aim6e  F.  Morton  and  her 

children. 

D'Arcy  Tate,  Hamilton,  for  plaintiff  Maud  Morton. 
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Falconbridge,  C. J.— Contrary  to  the  opinion  which  I 
formed  during  the  argument  of  this  appeal,  I  have  come  to 
the  conclusion  that  I  cannot  reverse  or  vary  tiie  carefully  con- 
sidered judgment  of  the  learned  Master.  Two  of  the  plain- 
tiffs who  are  represented  by  Mr.  Falconbridge  are  admittedly 
recti  in  Quria,  and  I  at  first  thought  that,  as  they  were  domini 
litis,  all  parties  suing  should  be  compelled  to  come  in  to  or 
be  bound  by  their  action.  But  I  do  not  see,  in  view  of  the 
very  diflferent  measure  of  damages  which  would  have  to  be 
applied  in  the  case  of  these  respective  claimants,  how  counsel 
could  present  the  case  or  the  Judge  intelligaitly  or  intelli- 
gibly charge  the  jury.  It  is  quite  manifest  that  such  a  course 
would  be  impracticable.  The  Irish  case,  Johnston  v.  Great 
Northern  R.  W.  Co.,  20  L.  R.  (Ir.)  4,  does  not  assist  in  solv- 
ing the  problem  that  is  here  presented.  Ther/e  the  defend- 
ants paid  a  sum  of  money  into  Court  with  their  defence. 
The  plaintiff  admitted  the  suflSciency  of  the  amount,  and  all 
that  remained  to  be  done  was  to  establish  the  claim  of  a  party 
interested  to  part  of  the  money  brought  in. 

I  should  be  pleased  to  find  that  any  Court  is  sufficientiy 
ingenious  to  deliver  the  defendants  from  the  embarrassing 
situation  in  which  they  seem  to  be  placed,  but  I  must  dismiBs 
this  appeal  with  costs  in  any  event  to  the  plaintiffs  in  each 
of  the  actions. 


Britton,  J.  June  3rd,  1904. 

TRIAL. 

JONES  V.  GRAND  TRUNK  R.  W'.  CO. 

Railway — Expulsion  of  Passenger — Indian  —  Agreement  be- 
tween Council  of  Six  Nations  and  Railway  Company — 
Passenger  Rates — Invalid  Contract  —  Custom  of  Allowing 
,  Indians  Half  Rates — Withdrawal  —  Absence  of  Notice — 
Second  Class  Car — Sufficient  Accommodation — Findings 
of  Jury — Damages. 

Action  by  Charlotte  Jones,  wife  of  Dr.  Peter  E.  Jones, 
an  Indian  of  the  Mississauga  band,  residing  at  Hagersville, 
to  recover  damages  for  being  ejected  from  a  train  of  defen- 
dants. Plaintiff,  though  not  by  blood  an  Indian,  was  an 
Indian  under  R.  S.  C.  ch.  43,  sec.  1,  as  the  wife  of  an  Indian, 
and,  by  virtue  of  an  arrangement  with  defendants,  had  been 
until  shortly  before  the  action  was  brought  entitled  as  an  In- 
dian to  be  carritnl  by  defendants  at  half  price  between  Hagers- 
ville and  Hamilton  in  a  first  class  car.  Defendants  recently 
began  to  issue  special  tickets  called  "  Indians'  tickets,'*  which 
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were  sold  to  Indians  at  half  of  first  class  fare,  but  these 
tickets  had  "  second  class  "  printed  upon  them. 

On  18th  May,  1903,  plaintiflf  purqhased  one  of  these 
tickets  from  Hamilton  to  Hagersville,  but  was  not  aware  of 
the  change,  and  did  not  observe  the  words  "second  class/' 
Accordingly  she  was  requested  by  the  conductor  to  pay  full 
fare  or  to  go  in  what  he  called  the  second  class  car.  Plain- 
tiff refused  to  do  either,  the  so-called  second  class  car  being, 
as  she  said,  a  smoking  car.  She  was  compelled  to  leave  the 
train  at  Eymal,  and  brought  this  action  to  recover  damages 
for  ejection.  She  claimed  that  by  virtue  of  a  contract  be- 
tween the  Six  Nation  Indians  and  the  Hamilton  and  Lake 
Erie  Bailway  Company  (now  merged  into  the  defendants) 
phe  had  the  right  to  travel  at  half  of  .a  first  class  fare.  (The 
Mifisissaugas  live  on  the  Six  Nation  Reserve.) 

Plaintiff  also  set  up  that  she  should  have  had  notice  of 
the  change,  and  that  merely  handing  her  a  ticket  jon  which 
the  words  "second  class"  were  printed  was  not  suflBcient; 
also  that  there  was  no  second-class  passenger  car  on  the  train, 
and  plaintiff  could  not  be  compelled  to  travel  in  a  smoking 
car.  The  jurj-  found  that  the  car  to  which  plaintiff  was 
assigned  did  not  furnish  sufficient  accommodation  for  the 
transportation  of  plaintiff  as  a  passenger,  and  assessed  the 
damages  at  $10. 

A.  G,  Chisholm,  London,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 

Britton,  J. — The  evidence  in  support  of  the  alleged  con- 
tract is  that  on  16th  March,  1875,  at  a  council  meeting  of  the 
Six  Nations,  at  which  there  were  present  41  chiefs  and  an 
interpreter,  a  deputation  on  behalf  of  the  Hamilton  and 
Lake  Erie  Railway  Company  was  present  by  appointment. 
The  president  of  the  company  and  the  general  manager  asked 
for  a  cession  from  the  reserve  of  land  for  a  right  of  way  for 
their  company,  37  12-100  acres,  free  of  charge,  the  company 
to  satisfy  individual  claims  for  improvements.  .  .  The 
members  of  the  deputation  offered,  on  behalf  of  the  com- 
pany,'for  the  concession  of  the  right  of  way,  to  carry  the 
people  of  the  Six  Nations  at  half  fare  to  and  from  Hamil- 
ton. According  to  the  minutes  of  that  council  meeting,  it 
was  argued  that  this  would  be  a  good  bargailkfor  the  com- 
pany, and  then  this  appears :  "  The  president  of  the  com- 
pany is  asked  by  the  council,  if  the  offer  to  carry  L^dians 
half  fare  on  the  railway  would  be  binding  pn  the  company. 
The  president  replied  *  yes,^  and  that  it  would  be  made  so  by 
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the  board  of  the  company.  The  superintendent  intimated 
that  any  such  arraiigement  would  be  subject  to  the  approval 
of  the  superintendent-general,  who  he  doubted  not  would 
give  his  sanction/' 

The  next  meeting  of  council  was  on  2nd  April,  1875, 
when  31  chiefs  and  an  interpreter  were  present.  The 
minutes  of  that  meeting  shew  the  following :  "  The  superin- 
tendent read  a  resolution  of  the  board  of  directors  of  the 
Hamilton  and  Lake  Erie  Bailway  Company  pledging  the 
company  to  carry  members  of  the  Six  Nations  over  that 
railway  at  half  fare  in  consideration  of  the  grant  of  way 
free  of  charge.*'  • 

The  decision  of  the  council  was,  ^'  that  the  right  of  way 
through  the  township  of  Oneida,  according  to  the  plan  of 
survey  produced,  be  granted  to  the  Hamilton  and  Lake  Erie 
Bailway  Company,  free  of  any  charge,  in  consideration  of 
passing  members  of  the  Six  Nations  over  said  railway  at 
half  rates  for  all  time  to  come.'' 

At  a  meeting  of  the  council  held  on  17th  August,  1875, 
at  which  there  were  present  45  chiefs  and  an  interpreter, 
there  was  read  a  departmental  letter  disallowing  the  arrange- 
ment, and  stating  that  the  land  must  be  paid  for.     .     .     . 

It  was  argued  by  counsel  at  the  trial  that  I  should,  with- 
out the  aid  of  a  jury,  determine  the  question  of  the  treaty  or 
contract  right  of  plaintiff  to  travel  as  alleged,  allowing  the 
jury  to  find  amount  of  damages,  if  any,  and  to  decide  any 
other  disputed  questions  of  fact.     .     .     . 

As  to  the  ticket,  the  plaintiff  did  not  ask  for,  nor  did  she 
in  fact  know  that  she  received,  a  ticket  marked  "second 
class."  She' asked  for  an  "Indian's  ticket."  The  price  she 
paid  was  what  she  had  been  accustomed  to  pay  for  an  In- 
dian's ticket,  on  which  she  had  been  allowed  to  ride  in  a 
first  class  car.  She  did  not  pay  the  ordinary  second  class 
fare. 

I  did  not  put  questions  to  the  jury  as  to  plaintiff's  know- 
ledge of  the  kind  of  ticket  she  received.  I  was  not  asked  to 
do  so,  and  had  I  done  so,  there  could  have  been  only  one 
answer,  for  there  was  no  evidence  on  the  point  except  what 
plaintiff  stated.  .  .  .  The  matter  may  be  dealt  with  as 
a  question  of  law:    Watkins  v.  Kymill,  10  Q.  B.  D.  178. 

Uppn  the  undisputed  facts,  I  do  not  think  defendants  did 
what  was  reasonably  sufficient  to  give  plaintiff  notice  of  the 
withdrawal  of  the  concession.     .     .     . 

As  to  the  sufficiency  of  the  car  for  the  transportation  of 
plaintiff  as  a  passenger  having  a  ticket  marked  "second 
class,"  the  questions  and  answers  were :     "  If  plaintiff  was 
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only  a  second  class  passenger,  did  the  car  to  which  she  was 
assigned  furnish  sufficient  acconunodation  for  the  transpor- 
tation of  this  plaintiff  as  a  passenger  ?  ^^  The  jury  answered, 
'  No/'  *'  If  not,  in  what  respect  was  it  insufficient? ''  An- 
swer ;  "On  account  of  its  being  a  smoking  car/*  The  jury 
found  $10  damages,  and  thought  the  damages  would  b^  the 
same  whether  the  plaintijff  had  a  right  to  travel  first  or  second 
class. 

As  to  there  being  no  completed  contract  with  the  Six 
Nations,  the  defendants'  objection  must  prevail.  The  as- 
sent of  the  superintendent-general,  virtually  the  assent  of  the 
Crown,  was  required  to  any  such  contract.  The  compensa- 
tion for  lands  taken  could  not  be  paid  to  the  Indians,  whether 
in  money  or  in  reduced  rates  for  travel.  No  doubt  it  was  a 
wise  thing  to  get  the  consent  of  the  Indians  in  taking  lands 
in  their  reservation,  but  for  some,  no  doubt  wise,  reason,  tiie 
negotiations  did  not  result  in  contract. 

It  is  not  necessary,  in  the  view  I  take  of  this  branch  of 
the  case,  to  consider  further  what  the  plaintiffs  rights  would 
be,  as  a  member  of  the  Mississauga  band,  to  Six  Nations 
contracts  upon  the  Six  Nations  reserve. 

On  the  other  branch  of  the  case,  the  evidence  of  plaintiff 
and  of  the  conductor  is  that,  as  plaintiff  would  not  pay  an 
additional  40  cents,  or  go  into  what  the  conductor  called  the 
second  class  car,  she  was  compelled  to  leave  the  train.  No 
pM'^ical  force  was  used  to  put  plaintiff  off.  The  defendants 
did  not  at  the  trial  put  in  evidence  any  by-law  or  rule  or 
regulation  shewing  what  the  conductor  should  do  under  the 
circumstances,  or  as  to  what  a  second  class  car  should  be  or 
how  equipped,  or  what  kind  of  a  car  is  sufficient  for  a  second 
class  passenger.  The  defendants  relied  for  their  defence 
upon  the  section  of  the  Railway  Act,  sec.  248  of  the  Act  of 
1888,  which  was  in  the  same  words  re-enacted  in  the  Act  of 
1903.  This  is:  "Every  passenger  who  refuses  to  pay  his 
fare  may,  by  the  conductor  of  the  train  and  the  train  ser- 
vants of  the  company,  be  expelled  from  and  put  out  of  the 
train.     .     .     ." 

Plaintiff  had  paid  her  fare — but  defendants  contend  that 
payment  of  fare  means  fare  according  to  class.  Without 
knowing  what  rules  defendants  have  in  regard  to  that  mat- 
tor,  and  dealing  only  with  this  particular  case,  without  at- 
tempting to  define  the  rights  of  railway  companies  in  such 
cases,  I  think  sufficient  was  not  shewn  in  this  case  to  entitle 
defendants  to  compel  plaintiff  to  leave  the  train.  And  I 
know  of  no  question  upon  the  evidence  on  this  point  that  I 
could  have  submitted  to  the  jury. 


.■••>=•" 


709 

I 

The  jury  have  found  that  the  car  did  not  furnish  suffi- 
cient accommodation  for  this  plaintiff  as  a  second  class 
passenger. 

Section  246  of  the  Eailway  Act  provides  that  "  all  regu- 
lar trains  shall  be  started  and  run  as  near  as  practicable  at 
regular  hours  fixed  by  public  notices  and  shall  furnish  suffi- 
cient accommodation  for  the  transportation  of  all  such  pas- 
sengers.    .     .     P 

The  question  of  sufficient  accommodation  is  one  of  fact 
The  word  sufficient  cannot  be  limited  to  space  or  capacity 
or  strength.  It  must  refer  not  ealy  to  these  things,  but 
also  to  the  reasonable  comfort,  safety,  and  convenience  of  the 
traveller. 

Sufficient — "being  all  that  is  needful  or  requisite,  ade- 
quate:'* see  Standard  Dictionary.  "Equal  to  end  proposed, 
adequate  to  wants:'*    Imperial  Dictionary. 

There  is  nothing  technical  or  difficult  to  understand  as 
to. what  a  smoking  car  is.  The  jury  imderstood — so  do  all 
the  parties.  The  evidence  of  the  brakesman  Parker  was  that 
he  did  not  think  the  car  to  which  plaintiff  was  assigned  had 
the  words  "  second  class  *'  on  it.  There  is  no  evidence  that 
either  conductor  or  brakesman  pointed  out  to  plaintiff  that 
she  need  not  be  in  same  compartment  with  smokers  if  she  rode 
in  that  car.  Plaintiff  stated  that  the  conductor  told  her  she 
must  go  into  the  smoking  car  or  pay  40  cents. 

The  conductor  says  he  called  it  a  second  class  car,  and 
plaintiff  said  she  would  not  go,  and  that  she  called  it  a  cattle 
car,  and  again  a  smoking  car. 

Upon  the  whole  evidence  and  upon  the  answers  of  the 
jury  to  questions  submitted,  I  think  plaintiff  entitled  to 
judmient  for  $10  damages  and  to  costs  on  High  Court  scale. 

Plaintiff  will  not  be  entitled  to  include  in  her  costs  any 
subpoenas  or  copies  or  services  or  costs  of  witnesses  for  evi- 
dence exclusively  as  to  alleged  agreement  (with  the  Indians). 
Defendants  will  not  be  entitled  to  set  off  any  costs.  Costs  of 
examination  for  discovery  allowed  to  plaintiff. 
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June  3rd,  1904. 
divisional  court. 

BANK  OP  HAMILTON  v.  ANDERSON. 

Parties — Joinder  of  Plaintiffs — Joinder  of  Causes  of  Action 
— Mortgage — Lease  —  Inconsistent  Claims  —  Assignee  for 
Benefit  of  Creditors, 

Appeal  from  order  of  MacMahon,  J.,  ante  389,  dismiss- 
ing an  appeal  by  plaintiff?  from  order  of  Master  in  Cham- 
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bers,  ante  301,  requiring  plaintiflfs  to  elect  which  of  them 
shall  proceed  with  this  action,  and  directing  that  upon  such 
election  the  name  of  the  other  plaintiff  and  all  portions  of 
the  statement  of  claim  referring  to  the  cause  of  action  of 
such  plaintiff  be  struck  out. 

On  1st  November,  1901,  defendant  C.  W.  Anderson  made 
a  lease  of  the  lands  in  question  to  defendant  J.  H.  Ander- 
son for  5  years  at  a  trifling  rent.  On  11th  'December,  1901, 
defendant  C^  W.  Anderson  executed  a  mortgage  to  plaintiflfs 
the  Bank  of  Hamilton  to  secure  a  debt  due  by  him.  On 
17th  December,  1902/  defendant  C.  W.  Anderson  made 
an  assignment  for  the  benefit  of  his  creditors  to 
plaintiff  Clarkson,  and  on  26th  June,  1903,  Clarkson  con- 
veyed the  land  in  question  to  his  co-plaintiflfs  the  Bank  of 
Hamilton.  The  plaintiffs  the  Bank  of  Hamilton  alleged 
that  the  lease  from  C.  W.  Anderson  to  J.  H.  Anderson  was 
in  fact  not  made  until  after  the  making  of  the  mortgage  to 
them;  and  both  plaintiffs  alleged  that,  if  made  at  all,  the 
said  lease  was  made  voluntarily,  when  the  lessor  was,  to  the 
knowledge  of  himself  and  the  lessee,  in  insolvent  circum- 
stances, and  with  intent  to  defraud  creditors.  Both  plain- 
tiffs asked  that  the  said  lease  might  be  declared  void  as 
against  them  and  that  the  defendants  might  be  ordered  to 
give  them  possession  and  to  pay  them  mesne  profits. 

W.  E.  Riddell,  K.C.,  for  plaintiffs. 

G.  H.  Kilmer,  for  defendant  J.  H.'  Anderson. 

The  judgment  of  the  Court  (Faloonbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — The  plaintiffs  the  Bank  of  Hamilton  became 
mortgagees  of  the  land  imder  the  mortgage  from  the  defen- 
dant C.  W.  Anderson  to  them;  after  the  mortgage  C.  W. 
Anderson  assigned  to  Clarkson  for  the  benefit  of  his  credi- 
tors, and  the  Bank  of  Hamilton  took  from  Clarkson  an  as- 
signment of  the  equity  of  redemption,  and  their  title  is 
therefore  absolute.  Their  title  is,  however,  apparently  sub- 
ject to  a  lease,  executed  before  their  mortgage,  by  C.  W. 
Anderson  to  J.  H.  Anderson  for  5  years  from  1st  November, 
1901.  They  are  seeking  to  get  rid  of  this  lease,  1st  by  al- 
leging that,  although  dated  before  their  mortgage,  it  was 
really  not  executed  until  after  it,  and  2nd,  by  adding  Clark- 
son as  a  co-plaintiff  in  order  that  they  may  have  the  lease 
declared  voluntar}'  and  fraudulent  against  creditors.  This 
relief  is  given  by  sec.  9  of  E.  S.  0.  di.  147  to  the  assignee 
for  the  benefit  of  creditors  exclusively,  where  an  assignment 
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has  been  made,  and  creditors  are  excluded  from  it  except  iir. 
the  case  mentioned  in  the  2nd  sub-sec.  of  that  section,  which 
does  not  apply  here.  The  right  of  this  relief  is  given  to  the 
assignee  for  the  benefit^  of  the  insolvent  estate,  and  it  must 
necessarily  terminate  when  he  has  so  dealt  with  the  estate- 
as  to  render  the  relief  useless  to  it.  In  the  present  case  the 
assignee  was  owner  of  the  equity  of  redemption  in  the  land 
in  question,  the  Bank  of  Hamilton  being  mortgagees.  As 
owner  of  the  equity  of  redemption  he  was  entitled  to  come 
into  Court  asking  that  the  lease  from  the  defendant  C.  W.. 
Anderson  to  the  defendant  J.  H.  Anderson  should  be  set 
aside  as  a  fraud  upon  creditors.  Had  he  done  this  and  been 
successful,  the  value  of  the  equity  of  redemption  to  the  in- 
solvent estate  would  have  been  increased  by  the  vrflue  of  the 
t^rm  so  declared  void.  But,  instead  of  doing  this,  he  sold 
his  whole  right  in  the  land  in  question  to  the  Bank  of  Ham- 
ilton, so  that  he  has  no  longer  any  interest  in  it,  and  the 
insolvent  estate  will  not  profit  in  any  way  if  the  term  is  de- 
clared void ;  the  bank  and  not  the  estate,  wilj  reap  the  benefit 
of  any  of  the  proceedings. 

Under  these  circumstances  it  appears  to  me  plain  that 
plaintiif  Clarkson  has  no  right  of  any  kind  remaining,  and 
that  it  was  improper  to  have  joined  him  as  a  party  and  to^ 
have  claimed  any  rights  on  his  behalf. 

An  aflSdavit  has  been  filed  by  plaintiffs^  solicitors  verify- 
ing a  copy  of  an  agreement  made  by  plaintiff  Clarkson  with 
plaintiffs  the  bank  before  the  conveyance  from  Clarkson  to 
the  bank,  but  of  the  same  date,  by  the  terms  of  which  Clark- 
son agrees  to  convey  all  his  interest  in  the  lands  in  question 
to  the  bank,  together,  with  all  his  rights  of  action  against  any 
person  in  connection  therewith,  and  with  the  right  to  use 
the  name  of  Clarkson  in  any  proceedings  they  may  tak^. 
But  this  agreement  can  make  no  difference.  Clarkson,  hav- 
ing conveyed  away  the  lands,  had  no  rights  of  action  left  in 
himself  which  he  could  enforce  in  his  own  name;  and  he 
cannot  convey  to  the  bank  a  right  of  action  which  the  statute 
says  is  exclusively  his,  except  in  the  case  mentioned  in  the 
2nd  sub-sec.  of  sec.  9 ;  and  plaintiffs  do  not  come  within  that. 

The  absence  of  any  right  in  Clarkson  seems  so  clear  that 
I  should  have  preferred  to  order  that  his  name,  and  the  claim 
to  set  aside  the  lease  as  fraudulent  against  creditors,  should 
be  struck  out,  but  the  form  in  which  the  order  has  been  made 
wiU  answer  the  same  purpose. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs- 
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Britton,  J.  '  June  4th,  1904 

TRIAL. 

REECE  V.  PAYNE. 

'Contribution  —  Costs  of  Former  Action  —  Joint  Defence  — 
Agreeinent — Evidence  —  Counterclaim  —  Money  Paid  for 
Timber — Failure  of  Consideration — Set-off — Costs. 

In  1902  an  action  was  brought  by  Whitesell  et  al.  against 
the  plaintiff  and  defendant  in  this  action  to  restrain  them 
from  cutting  and  removing  timber  from  lot  5  in  the  Ist  eon- 
cesBion  of  Bayham.  They  failed  in  thjeir  defence  of  that 
action,  and  the  costs  of  the  defence,  amounting  to  $550,  were 
paid  by  plaintiff.  The  present  action  was  brought  to  enforce 
contribution  by  defendant. 

Defendant  denied  liability.  He  allied  that  plaintiff 
agreed  to  protect  him  in  the  purchase  of  the  timber,  and  that 
it  was  the  business  of  plaintiff  to  defend  that  action.  De- 
fendant denied  that  he  authorized  or  instructed  the  defence, 
or  that  he  joined  in  retaining  a  solicitor,  or  agreed  to  be- 
come liable  for  any  part  of  the  costs.  Defendant  also 
counterclaimed  for  the  value  of  the  timber  which  he  bought 
and  did  not  get. 

J.  A.  Robinson,  St.  Thomas,  for  plaintiff. 

V.  A.  Sinclair,  Tilsonburg,  for  defendant. 

Britton,  J. — Prior  to  March,  1902,  defendant  had  pur- 
•chased  from  plaintiff  timber  •n  this  lot  in  Bayham  of  which 
plaintiff  was  in  possession,  and  from  which  she  supposed 
she  had  the  right  to  sell  timber.  Defendant  desired  to  pui^ 
chase  more  of  this  timber,  and  proposed  to  buy  by  measure- 
ment. Plaintiff  preferred  to  sell  "en  bloc.*'  So  defendant 
made  a  careful  examination,  and  on  14th  March,  1902,  made 
an  agreement,  evidenced  by  a  writing,  drawn  up  by  defen- 
dant, and  signed  by  the  parties  ...  as  follows :  "... 
Mrs.  Reece  agrees  to  sell  me,  James  Payne,  her  white  ash 
and  basswood  and  elm  and  oak  standing  or  down  or  cut,  also 
1,600  foot  of  black  ash.  Mrs.  Reece  reserves  the  tops  for 
wood.  Payne  is  to  have  two  years  from  date  to  take  the 
timber  off-  Also  Mrs.  Reece  agrees,  if  any  person  makes 
any  trouble,  to  make  it  satisfactory  to  me,  J.  Payne.  I,  Mrs. 
S.  Reece,  have  received  $140,  being  the  full  amount  agreed 
upon  for  above  timber  on  lot  5,  concession  1.^' 

The  dc fondant  cut  a  large  quantity  of  this  timber,  and 
then  the  suit  of  Whitesell  v.  Reece  and  Payne  was  instituted: 
see  5  0.  L.  R.  352 ;  1  0.  W.  R.  516;  2  0.  W.  R.  160.     .     . 
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About  47,000  feet  were  cut,  and  would  have  been  re-^ 
moved  by  defendant  had  he  not  been  prevented  by  the  White- 
sell  suit.  .  .  Upon  the  evidence  the  value  of  that  would 
be  at  least  $250,  and  the  timber  purchased  was  not  all  cut; 
so  defendant  had  a  considerable  direct  pecuniary  interest 
in  the  result  of  that  suit.  Plaintiff  and  defendant  were 
jointly  liable  in  the  Whitesell  action,  but  I  do  not  think  there 
was  intentional  wrongdoing  on  the  part  of  either  plaintiff  or 
defendant.    The  action  was  defended  for  their  joint  benefit. 

Dealing  with  what  is  not  va  dispute,  defendant  knew  of 
the  employment  of  Mr.  Robinson  as  solicitor;  defendant 
served  some  of  the  witnesses  with  subpoenas,  and  he  attended 
and  took  part  in  the  trial.  Upon  that  evidence,  I  think  he 
IE  liable  to  contribute  to  the  costs  of  defence. 

Plaintiff  stated  that  defendant  authorized  her  to  employ 
a  solicitor  to  defend.  The  husband  of  plaintiff  stated  that 
defendant,  in  speaking  of  defending  the  suit,  said  he  would 
s;and  half  the  brunt.  Defendant  denies  what  is  sworn  to- 
by plaintiff  and  her  husband. 

A  very  strong  assault  was  made  upon  the  reputation  of 
plaintiff  and  her  husband  for  truth.  Several  witnesses  of 
respectability  testified  to  this  bad  reputation,  and  stated 
they  would  not  believe  them  when  speaking  under  oath.  This 
naturally  shakes  one^s  confidence  in  their  evidence,  but  some 
of  the  witnesses  had  personal  difficulty  with  plaintiff  and  her 
husband.  i 

Taking  all  the  circumstances  into  consideration  .  .  , 
I  think  defendant  did  agree  with  plaintiff  to  join  her  in  the 
defence^  and  that  he  would,  if  necessary,  pay  half  the  costs 
of  defence.     ."  .     . 

Defendant  is  entitled  under  the  agreement  to  get  his 
money  back,  and  the  $16  cost  of  cutting.  It  was  not  in  con- 
templation of  the  parties,  nor  can  it  be  read  into  the  con- 
tract, that  defendant  was  to  get  more  than  his  money  back. 
I  allow  defendant  $156  in  full  of  his  counterclaim. 

Judgment  will  be  for  plaintiff  for  $275,  being  one-half 
the  amount  of  costs  of  defence,  subject  (if  defendant  de- 
sires) to  reduction  on  taxation  by  the  local  registrar  at  St. 
Thomas,  to  whom  for  this  purpose  the  bill  of  costs  of  defence 
\i  to  be  referred,  and  plaintiff  will  be  entitled  to  costs  ac- 
cording to  the  amount  so  found  by  the  local  registrar. 

Judgment  for  defendant  for  $156  on  his  counterclaim 
with  costs  on  the  same  scale  as  plaintiff  is  entitled  to. 

In  the  event  of  the  amount  due  to  plaintiff  being  reduced 
on  taxation,  so  that  plaintiff  gets  less  than  $200,  and  so  gets 
only  County  Court  costs,  there  will  be  no  set-off  of  the  dif- 
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ierence  between  High  Court  and  County  C«uit  costs  allowed 
to  defendant. 

The  amount  of  defendant's  recovery  for  counterclaim  and 
•costs  to  be  set  off  pro  tanto  against  the  claim  of  plaintiff  and 
costs,  and  plaintiff  may,  if  necessary,  have  execution  for 
balance. 


MacMahon,  J.  June  4th,  1904. 

TRIAL. 

UNIOK  BANK  OF  CANADA  v.  SHEBIDAN. 

Lost  or  Stolen  Property — Bank  Notes — Rights  of  Finder — 
Proof  of  Ownership — Inference  from  Facts — Action  agaa,nst 
Finder — Costs. 

Action  to  recover  $1,075,  the  value  of  certain  bank  notes 
found  by  defendant,  a  carter,  and  claimed  by  plaintiffs  as 
part  of  a  package  of  $5,000  worth  of  bank  notes  which  had 
been  lost  or  stolen. 

On  26th  May,  1903,  plaintiffs  made  up  at  head  office  at 
Montreal  to  be  sent  to  their  agency  at  Smith's  Palls  a  pack- 
age containing  $5,000  worth  of  bank  notes,  issued  by  tiiem- 
tselves,  made  up  in  six  parcels  each  containing  100  $5  notes 
and  two  parcels  each  containing  100  $10  notes.  Each  of  the 
parcels  was  divided  into  two  lots,  placed  back  to  back,  and 
each  parcel  had  an  elastic  band  around  it. 

After  the  notes  were  counted  and  checked,  the  bank 
messenger  delivered  the  parcel  to  the  post  office  in  Montreal, 
and  received  a  receipt  therefor.  On  the  evftiing  of  the  26fh 
the  package  was  delivered  to  the  mail  clerk  on  the  train 
leaving  Montreal  for  Toronto  at  8  o'clock.  It  was  put  into 
n  bag  with  a  number  of  other  registered  packages,  as  was 
noted  by  two  of  the  clerks.  The  bag  was  locked,  and  when 
the  train  arrived  at  Brockville  was  handed  by  one  of  the  mail 
clerks  to  one  Clow,  who  was  connected  ^ith  the  post  office 
department  at  the  Grand  Trunk  station  in  Brockville;  he 
paid  it  was  not  tampered  with  while  in  his  possession;  that 
lie  kept  it  in  the  room  supplied  by  the  post  office  depart- 
ment under  lock  and  key,  and  no  one  but  himself  had  access 
to  it.  The  following  morning  he  delivered  the  bag  to  the 
mail  clerk  on  the  morning  train  going  north  from  Brock- 
ville to  Smith's  Falls. 

In  the  usual  course  the  package  should  have  been  de- 
livered at  Smith's  Palls  between  8  and  9  o'clock  on  the  morn- 
ing of  the  27th.  The  postmaster  at  Smith's  Palls  said  that 
no  such  package  reached  his  office  that  day. 
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The  agent  of  plaintiffs  at  Smith's  Falls  said  he  received 
an  advice  note  of  the  mailing  of  the  package,  and  on  its  non- 
arrival  in  due  course,  he  advised  the  head  office  at  Montreal. 

The  post  office  authorities  endeavoured  to  trace  the  lost 
bag  and  its  contents,  but  without  success.  The  loss  was  well 
known  in  Brockville,  Smith's  Falls,  and  Montreal. 

Defendant,  in  the  course  of  his  employment  as  a  carter, 
was  on  the  wharf  at  Brockville  on  8th  July,  and  going  under 
an  old  stairway  in  a  storehouse  where  there  were  some  bar- 
rels and  boxes,  he  found  a  parcel  which  contained  200  $5 
notes  of  the  plaintiffs'  issue,  and  15  $5  notes  of  the  same 
issue  scattered  about,  the  whole  amounting  to  $1,075. 

The  evidence  shewed  that  the  200  $5  notes  found  by 
defendant  were  put  up  in  exactly  the  same  manner  as  the 
clerk  in  the  office  at  Montreal  had  put  up  the  notes  to  be 
sent  to  Smith's  Falls. 

I.  F.  Hellmuth,  K.C.,  for  plaintiffs. 

H.  A.  Stewart,  Brockville,  for  defendant. 

MacMahon,  J. — Against  all  other  persons  than  the 
owner,  the  finder  of  lost  goods  generally  becomes  the  owner, 
and  he  may  maintain  trover  to  enforce  such  rights  of  owner- 
ship :  Amory  v.  Delamire,  1  Stra.  505 ;  Bridges  v.  Hawkes- 
worth,  21  L.  J.  Q.  B.  75.  This  does  not,  however,  apply  to 
chattels  found  on  land,  the  possessor  of  which  is  generally 
entitled  as  against  the  finder  of  the  chattels:  South  Staf- 
fordshire Water  Co.  v.  Shoeman,  [1896]  2  Q.  B.  44. 

There  is  no  claimant  for  this  money  except  the  Union 
Bank;  and  there  is  no  evidence  that  any  such  sum  as  that 
fouid  was  lost  from  any  other  source. 

Then,  what  is  the  proper  inference  to  be  drawn  from  the 
facts  that,  within  6  weeks  after  the  loss  or  stealing  of  the 
$5,000  package,  notes  of  the  same  bank  and  of  the  like  de- 
nomination as  a  portion  of  those  in  the  lost  package,  are 
found  in  the  town  where  the  theft  evidently  took  place? 

The  inference  which  I  think  should  be  drawn  is  that  this' 
is  part  of  the  money  sent  by  plaintiffs  from  Montreal,  and 
lost  or  stolen  at  Brockville,  and  that  plaintiffs  are  entitled 
to  it     .    .     .    less  defendant's  costs. 

Defendant  acted  as  an  honest  man  should  in  advertising 
for  the  owner  of  the  money.  As  against  him  plaintiffs  were 
called  upon  to  prove  their  ownership,  and  defendant,  who  is 
in  a  position  like  that  of  a  stakeholder,  is  entitled  to  his 
costs,  which  I  fix  at  $125. 
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Idington,  J.  May  3rd,  1904. 

CHAMBERS. 

BANK  OF  HAJOLTON  v.  SCOTT. 

Judgment  Debtor — Examination  —  Assignment  for  Benefit  of 
Creditors — Examdnaiion  under  sec.  $4  of  the  Assignments 
Act. 

Motion  by  plaintiflfB  to  commit  defeadant  Anderson  for 
refusing  to  submit  to  examination  as  a  judgment  debtor. 

H.  E.  Rose,  for  plaintiffs. 

6.  H.  Kilmer,  for  defendant  Anderson. 

Idington,  J.,  held  that  the  fact  that  the  judgment  debtor 
had,  before  judgment,  made  an  assignment  for  the  benefit  of 
his  creditors,  and  had  been  examined  as  an  insolyent  assignor 
under  the  provisions  of  sec.  34  of  the  Assignments  Act,  B. 
S.  0.  1897  ch.  147,  did  not  deprive  the  judgment  creditor, 
after  obtaining  his  judgment,  of  the  right  to  examine  the 
debtor  imder  Rule  900. 

Order  made  directing  defendant  Anderson  to  attend  at 
his  own  expense  for  examination  as  a  judgment  debtor. 
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May  16th,  1904. 
divisional  court. 

BANK  OF  HAMILTON  v.  SCOTT. 

Judgment  Debtor — Examination — Assignment  for  Bemfit  of 
Creditors  —  Examination  under  sec.  SJf.  of  Assignmmis 
Act 

Appeal  by  defendant  Anderson  from  order  of  Idington^ 
J.,  ante  716. 

G.  H.  Kilmer,  for  appellant. 
H.  E.  Eose,  for  plaintiffs. 

The  Court   (Boyd,  C,  Meredith,  J.,  Anglin^  J.) 
dismissed  the  appeal  with  costs. 


June  4th,  1904. 
divisional  court. 

HULL  Y.  JACKSON. 

Account — Damroges  —  Settlement  —  Opening  up  —  Reference 
— Special  Directions. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  C.J., 
in  an  action  for  damages  and  redemption,  disallowing  plain- 
tiff^s  claim  for  damages,  refusing  to  open  up  an  agreement 
under  which  a  certain  settlement  of  damages  due  by  plain- 
tiff to  defendant  had  been  arrived  at,  and  referring  accounts 
to  a  Master. 

Plaintiff  by  his  appeal  sought  to  restrict  the  reference  to 
the  advances  made  under  two  certain  agreements  of  3rd 
November,  1899,  and  28th  May,  1900,  and  by  including  a 
VOL.  ni.  o.w.R.  NO.  23. — 47 
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reference  to  certain,  other  causes  of  action^  and  bj  declaring 
that  the  settlement  of  damages  in  question  should  not  be 
held  binding  upon  plaintiff. 

L.  P.  Heyd,  K.C.,  for  plaintiff. 

J.  W.  McCuUough,  for  def^idant 

The  judgment  of  the  Court  (Falcxjnbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — .  .  .  The  important  question  argued  was 
whether  the  agreement  contained  in  the  writing  of  28th 
May,  1900,  between  the  parties,  by  which  defendants  dam- 
ages to  that  date  were  fixed  at  $1,500,  ought  to  stand.  The 
learned  Chief  Justice  could  find  no  ground  upon  which  the 
question  settled  .by  that  agreement  should  be  reopened,  and 
i  am  equally  unable  to  do  so.  The  sum  fixed  had  been  the 
subject  of  negotiation,  and  was  arrived  at  after  due  delibera- 
tion. Plaintiff  was  a  man  able  to  understand  and  discuss 
his  position  and  his  rights;  it  is  evident  that  he  clearly 
understood  what  he  was  doing  and  what  he  was  agreeing  to 
do,  and  he  did  not  attempt  to  repudiate  it  for  some  months 
afterwards,  when  other  trouble  had  arisen. 

PlaintiflE  asks  that  the  account  of  defendant's  advances 
should  be  confined  to  those  made  under  the  two  agreements, 
but  there  seems  no  reason  for  so  limiting  it. 

As  to  the  contention  that  the  claim  which  is  obscurely 
set  forth  in  the  14th,  16th,  and  16th  paragraphs  of  the  state- 
ment of  claim,  should  be  specially  referred  to  the  Master,  I 
can  find  nothing  in  the  evidence  justifying  a  special  refer- 
ence of  it;  in  so  far  as  it  is  covered  by  the  general  reference 
of  the  account  of  defendant's  transactions  and  operations 
under  the  two  agreements  in  question,  no  special  reference 
is  necessary ;  in  so  far  as  it  is  not  covered  by  it,  it  is  because 
it  is  matter  which  was  proper  to  be  disposed  of  at  the  hear- 
ing, and  was  not  supported  by  sufficient  evidence  there. 

Appeal  dismissed  with  costs. 


MacMahon,  J.  June  6th,  1904. 

TRIAL. 

LONG  V.  LONEY. 

Trtists  and  Trustees — Enforcement  of  Trust — Sale  of  Mining 
Locations  —  Interest  in  Profits  —  Agents  Commission — 
Costs. 

Action  for  a  declaration  that  plaintiff  was  entitled  to  an 
interest  in  certain  mining  locations  and  for  commission,  etc. 
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J.  H.  Clary,  Sudbury,  and  G.  E.  Buchanan,  Sudbury,  for 
plaintiflf. 

C.  McCrea,  Sudbury,  for  defendant  Loney. 

W.  E.  White,  K.C.,  for  defendant  Greene. 

ilAcMAHON,  J.,  upon  a  full  review  of  the  evidence,  dis- 
missed the  action  as  against  defendant  Greene  with  costs. 
As  to  mining  locations  281  E.  and  282  E.,  it  was  de- 
clared that  defendant  Loney  was  a  trustee  for  plaintiff  of 
a  l-24*interest  in  any  profits  which  might  arise.  Plaintiff 
was  not  entitled  to  share  in  any  profits  arising  from  the  sale 
of  mimiig  locations  W.  D.  500,  W.  D.  501,  W.  D.  502,  and 
W.  D.  503.  Defendant  Loney  was  not  to  share  in  the  com- 
mission Speers  was  to  receive  from  Kerr  in  the  event  of  his 
(Speers)  selling  locations  281  E.  and  282  E.,  and  the  action 
must  be  dismissed  as  to  that  claim.  Defendant  Lon«y  must 
pay  plaintiff's  costs  of  the  action  so  far  as  it  related  to  loca- 
tions 281  E.  and  282  E.,  including  the  costs  of  an  injunc- 
tion motion.  Plaintiff  must  pay  to  defendant  Loney  the 
costs  of  the  issues  in  respect  of  which  plaintiff  had  failed. 


June  6th,  1904. 

divisional  court. 

AGAE  V.  ESCOTT. 

Parties  —  Joinder  of  Plaintiffs. —  Several  Rights  of  Action 
Arising  out  of  Same  Transaction  —  Pleading  —  Defama- 
tion. 

Appeal  by  defendant  from  order  of  Britton,  J.,  ante 
421,  affirming  order  of  a  local  Judge  at  London  refusing  to 
strike  out  the  name  of  one  of  the  plaintiffs,  and  appeal  by 
defendant  from  order  of  Anglin,  J.,  refusing  a  motion  to 
strike  out  paragraph  4  of  the  amended  statement  of  claim. 

The  action  was  brought  to  recover  damages  for  defama- 
tory words  alleged  to  have  been  published  by  defendant  on 
four  different  occasions,  one  by  letter  dated  27th  August, 
1903,  written  to  the  mother  of  the  female  plaintiff  (para- 
graph 3),  another  orally  on  3rd  July,  1903  (paragraph  5), 
a  third  also  orally  on  the  same  day  (paragraph  6),  and  the 
fourth  by  letter  dated  the  same  day,  written  to  the  female 
plaintiff  herself  (paragraph  4),  by  all  of  which  it  was  alleged 
that  the  charge  was  made  that  the  male  plaintiff,  a  married 
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man,  and  the  female  plaintiff,  an  unmarried  woman,  "had 
been  sexually  intimate/' 

C.  A.  Moss,  for  defendant. 

W.  E.  Middleton,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  held  that  plaintiffs  had  the  right,  under  Bule  185, 
to  join  in  one  action  their  several  causes  of  action  set  out  in 
paragraphs  3,  5,  and  6.  They  all  ar66e,  if  at  all,  out  of  the 
same  transaction  or  occurrence  or  series  of  transactions  or 
occurrences,  and  if  each  had  brought  a  separate  action,  a 
common  question  of  law  or  fact  would  undoubtedly  have 
arisen  in  these  actions.  But  plaintiffs  had  gone  beyond  that, 
and  by  paragraph  4,  if  it  was  to  be  taken  to  allege  a  substan- 
tive cause. of  action,  had  joined  a  cause  of  action  of  the  male 
plaintiff  alone  (the'  defamatory  matter  complained  of  in 
paragraph  4  not  having  been  published  of  the  female  plain- 
tiff, but  to  her),  arising  out  of  a  separate  and  distinct  trans- 
action or  occurrence,  viz.,  the  letter  of  defendant  of  3rd 
July,  1903.  Rule  185  does  not  permit  such  a  cause  of  action 
to  be  joined  with  causes  (^f  action  arising  within  tie  terms 
of  the  Rule.  Paragraph  4  in  its  present  form,  in  the  par- 
ticular circumstances  of  this  case,  was  embarrassing.  Plain- 
tiffs should  be  required  to  amend  the  4th  paragraph  by  con- 
fining it  to  damages,  and  in  default  of  their  doing  so,  that 
paragraph  should  be  struck  out. 

Order  of  Anglin,  J.,  set  aside,  and  order  made  accord- 
ingly. Appeal  from  order  of  Britton,  J.,  dismissed.  Costs 
in  the  cause. 


June  6th,  1904. 

DIVISIONAL    court. 

LUNDY  V.  DAWSOK 

Master  and  Servant — Injury  to  Servant — Use  of  Explosives 
— Negligence — Cause  of  Accident — Conjecture — Nonsuit — 
New  Trial — Discovery  of  Fresh  Evidence, 

Action  by  an  employee  of  defendants  to  recover  damages 
sustained  by  him  owing  to  his  bein^  struck  bv  pieces  of  rock 
dislodged  by  a  premature  explosion  of  a  dynamite  cartridge  in 
the  pit  in  which  he  was  working,  tried  before  Boyd,  C,  at 
Welland  with  a  jury.  At  the  conclusion  of  plaintiffs  case 
nonsuit  was  entered. 
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Plaintiff  moved  to  set  asida  the  nonsuit  and  for  a  new 
trial,  on  the  ground  that  there  was  evidence  to  go  to  the  jury, 
and  also  that  new  evidence  had  been  discovered. 

F.  W.  Griffiths,  Niagara  Falls,  for -plaintiff. 

W.  Cassels,  K.C.,  and  P.  W.  Hill,  Niagara  Falls,  for  de- 
fendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — The  fact  must  be  assumed  that  plaintiff  was 
in  a  place  where  he  had  a  right  to  be  at  the  time  of  the  acci- 
dent, and  that  he  was  injured  through  no  fault  of  his  own. 
Joseph  Shaffels  had  finished  loading  seven  drilled  holes  with 
dynamite,  and  was  suspended,  in  an  iron  bucket  from  which 
he  had  been  working,  opposite  the  loaded  holes,  from  each 
of  which  an  exploding  wire  protruded,  intended  to  be  con- 
nected with  and  discharged  by  a  battery  at  the  top  of  the  pit. 
The  explosion  took  place  prematurely,  and  plaintiff  was  in- 
jured by  stones  being  loosened  and  falling  upon  him.  The 
question  is  whether  the  explosion,  which,  according  to  the 
orders  given  by  the  men  in  charge,  was  to  have  been  made 
from  the  battery  at  half  past  six  in  the  evening,  when  the 
men  had  left  work,  but  which  accidentally  took  place  at  half 
past  five,  was  due  to  negligence  on  the  part  of  defendants. 

The  defendants  had  tw^o  derricks  moving  on  the  tracks 
on  the  west  side  of  the  excavation  which  has  been  called  the 
pit  and  which  was  about  200  feet  long  and  150  to  190  fee^t 
deep.  The  northerly  derrick  was  that  from  which  the  bucket 
was  suspended  in  which  Shaffels  was  working  at  the -side  of 
the  pit. 

A  bucket  from  the  southerly  derrick  was  at  the  bottom 
of  the  pit  loaded  with  the  broken  rock  and  waiting  to  be 
hoisted.  The  arm  of  this  derrick  was  not  over  the  pit  at  the 
time  of  the  accident.  Plaintiff,  who  was  at  the  bottom  of 
the  pit,  says  that  the  arm  had  swung  from  over  the  pit  in  a 
westerly  direction  with  a  bucket  full  of  muck  or  broken 
rock  to  be  loaded  on  a  truck  which  stood  on  a  siding  from  an 
electric  railway.  This  siding  was  about  15  feet  west  of  the 
tracks  on  which  the  derricks  ran,  and  was  put  there  for  the 
purpose  of  carrying  away  the  trucks,  when  filled  from  the 
buckets  with  broken  rock  from  the  pit.  Plaintiff's  theory 
was  that  the  arm  of  the  south  derrick  had  swung  far  enough 
to  the  west  to  touch  the  trolley  wire;  that  that  wire  was  a  live 
wire  at  the  time;  and  that  the  electricity  from  it  passed 
down  the  derrick  to  the  tracks  upon  which  it  ran,  and  along 
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them  to  the  northerly  derrick,  and  through  it  down  the  cable 
lo  the  iron  bucket  in  which  Shaffels  was,  and  from  it  to  the 
wires  connected  with  the  charges  of  dynamite.  The  theory 
of  the  defence  was  that  the  explosion  'was  not  due  to  electri- 
city at  all,  but  from  the  pounding  the  tamping  over  the  dyna- 
mite. The  only  positive  evidence  of  the  position  of  the  arm 
of  the  south  derrick  at  the  time  of  the  accident  was  given  by 
Christopher  Eoeser,  a  witness  called  by  plaintiff,  who  swore 
that  the  derrick  was  being  used  at  the  time  in  pulling 
up  a  trestle,  and  that  the  arm  of  the  derrick  was  for  this 
purpose  extended  to  the  south  away  altogether  from  the 
trolley  wire.  The  arm  of  the  north  derrick  was  at  the  time, 
as  I  have  said,  extended  over  the  pit. 

I  think  we  must  take  the  evidence  of  Eoeser  as  being  the 
only  evidence  given  at  the  trial  as  to  the  position  of  the  arm 
of  the  south  derrick.  Plaintiff  was  down  at  the  bottom  of 
the  pit,  which  was,  he  says,  195  feet  deep  and  50  feet  wide ; 
he  was  on  the  west  side  of  this  pit,  and  the  derrick  in  ques- 
tion was  at  the  surface  and  also  on  the  west  side,  so  that  he 
could  not  possibly  have  been  in  a  position  to  see  the  situa- 
tion of  the  arm  at  the  time,  excepting  that  it  was  not  project- 
ing over  the  pit. 

The  only  evidence  then  being  that  of  Roeser  that  the  arm 
of  the  derrick  was  not  swung  towards  the  trolley  wire,  but 
away  from  it,  plaintiff's  theory  that  they  came  in  contact  is 
absolutely  displaced,  and  the  cause  of  the  accident  becomes 
V  mere  matter  of  conjecture,  the  suggested  cause  being  dis- 
proved. Here  there  was  no  accumulation  of  explosives  such 
as  was  held  in  Asbestos  Co.  v.  Durand,  30  S.  C.  R.  285,  to 
be  the  negligence  which  caused  the  accident.  In  the  entire 
absence  of  evidence  that  the  accident  was  caused  by  electri- 
city from  the  trolley  wire,  the  case  of  Royal  Electric  Co.  v. 
Hev<$,  32  S.  C.  R.  462,  does  not  seem  to  be  applicable ;  and 
(xriffiths  V.  Hamilton  Electric  Light  and  Cataract  Power 
Co.,  6  0.  L.  R.  296,  2  0.  W.  R.  594,  is  for  the  same  reason 
not  an  authority  in  point.  As  pointed  out  by  King,  J.,  in 
Asbestos  Co.  v.  Durand,  30  S.  C.  R.  285,  at  p. "^291,  the  cause 
of  the  explosion  of  high  explosives  is  frequently  obscure; 
the  fact  that  an  explosion  takes  place  unexpectedly  is  not 
of  itself  a  reason  for  holding  the  employer  liable.  In  my 
opinion,  therefore,  the  nonsuit  was  right. 

There  remains  for  consideration  the  application  for  4 
new  trial  upon  the  ground  of  the  discovery  of  fresh  evidence. 
The  witness  Shairds  makes  an  affidavit  that  while  he  was 
in  the  iron  bucket  he  felt  an  electric  shock  immediately  pre- 
ceding the  explosion,  and  that  the  wires  from  the  last  charge 
of  dynamite  were  at  the  time  in  contact  with  the  iron  bucket 
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in  which  he  was  standing;  and  he  says  that  he  is  a  Russian 
understanding  English  fairly  well,  but  not  being  able  to  ex- 
press himself  clearly  in  it.  With  regard  to  this  affidavit,  it 
discloses,  if  true,  facts  which  it  is  plain  the  plaintiff,  with 
reasonable  diligence,  might  have  discovered  before  the  trial. 
But  I  find  it  diflScult  to  believe  that  this  witness,  whose 
bucket  was  driven  violently  from  the  wall  and  dashed  about 
in  the  air  by  the  force  of  the  explosion  of  dynamite,  could 
possibly  have  been  able  to  distinguish  a  shock  of  electricity 
from  the  explosion  of  the  dynalnite,  which  must  have  been 
simultaneous. 

Plaintiff  also  mates  an  affidavit  in  which  he  swears  that . 
he  has  learned  since  the  trial  that  two  men  named  BrTOe  and 
Hendricks  will  swear  that  the  arm  of  the  derrick  was  against 
the  trolley  wire  at  the  time  of  the  accident.  Affidavits,  how- 
ever, are  produced  by  defendants  from  these  two  men  in 
which  they  swear  that  the  arm  of  the  derrick  was  in  the  posi- 
tion and  doing  the  work  described  by  Roeser  at  the  trial,  and 
therefore  some  30  feet  away  from  the  wire.  The  affidavit 
evidence  does  not,  in  my  opinion,  help  plaintiff's  case,  but  on 
the  contrary  ^rengthens*  that  of  defendants. 

I  see  much  danger  in  cases  of  this  kind  in  allowing  a 
plaintiff  after  a  nonsuit  to  fill  up  the  gaps  in  his  evidence  at 
the  trial  by  fresh  evidence  at  a  later  trial. 

In  my  opinion  the  motion  for  a  new  trial  should  be  dis- 
missed with  costs. 


June  6th,  1904. 
divisional  court. 

PATRIARCHE  v.  TOWN  OF  ORILLIA. 

Pleading — Amendment  after  Trial  and  Appeal — Claim  on 
Quantum  Meruit — Change  to  Claim  on.  Contract — Judg- 
men  t — Terms — Parties — Costs. 

Motion  for  plaintiff  for  leave  to  amend  his  statement  of 
claim,  pursuant  to  leave  given  in  judgment  of  this  Court 
of  5th  May,  ante  695,  and  for  judgment  for  plaintiff  upon  the 
amended  claim. 

.J.  Bicknell,  K.C.,  for  plaintiff. 
E.  E.  B.  Johnston,  K.C.,  for  defendant  corporation. 
J.  Haverson,  K.C„  and  H.   D.   Gamble,  for  defendant 
Ryan. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.)  held.  Street,  J.,  dissenting,  that  the  amendment 
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should  be  allowed,  such  amendment  to  be  limited  to  claiming 
under  the  contract,  and  judgment  should  be  entered  for 
plaintiflE  for  $42,646.09,  with  interest  at  5  per  cent,  from 
11th  April,  1902.  Plaintiff  should  pay  costs  of  appeal  to 
Divisional  Court  and  of  this  application,  or  they  should  be 
deducted  from  plaintiff's  claim.  The  judgment  to  be  for 
plaintiff  against  defendant  corporation  in  the  terms  of  the 
decision  of  the  learned  King's  counsel  who  tried  the  case. 
Plaintiff  to  pay  costs  of  defendant  Ryan  if  he  asks  for  costs. 
If  defendant  corporation  desire,  the  Electrical  Maintenance 
and  Construction  Company,  Limited,  should  be  made  parties 
or  a  consent  should  be  filed  shewing  that  they  are  bound  by 
the  judgment,  and  if  the  parties,  other  than  the  corporation, 
do  not  agree  as  to  the  disposition  of  the  money,  it  is  to  be 
paid  into  Court  subject  to  further  order.  This  is  to  be 
without  prejudice  to  any  claim  or  action  which  the  defen- 
dant corporation  may  make  or  bring  against  plaintiff  or  de- 
fendant Ryan  or  the  Electrical  Maintenance  Co.  for  or  in 
reference  to  any  matter  or  thing  which  has  occurred  since 
11th  April,  1903,  and  as  to  which  there  may  be  liability  upon 
or  by  reason  of  the  contract  sued  upon,  and  without  preju- 
dice to  any  application  defendants  may  make  as  to  payment 
of  money  into  Court  or  to  its  being  retained  in  Court 


OsLER,  J.A.  June  6th,  1904. 

C.A. CHAMBERS. 

RAY  V.  PORT  ARTHUR,  DULUTH,  AND  WESTERN 
R.  W.  CO. 

RAY  V.  MIDDLETON. 

Appeal — Cmirt  of  Appeal — Motion  to  Extend  Time  for  Air 
Imvance  of  Security  and  Setting  dowr6  Appeal — Delay — 
Merits. 

Motion  by  plaintiff  to  extend  the  time  for  allowance  of 
the  security  and  setting  down  appeal  by  plaintiff  from  judg- 
ment of  Street,  J.  (ante  160),  dismissing  plaintiff's  peti- 
tion to  amend  the  judgment  at  the  trial.  Notice  of  appeal 
was  given  within  the  proper  time,  but  the  bond  for  security 
for  costs  was  not  filed  until  29th  April,  1904.  If  the  plam- 
tiff  had  proceeded  regularly,  the  appeal  ought  to  have  been 
set  down  for  the  session  of  the  Court  which  began  on  18th 
April. 

J.  R.  Roaf,  for  plaintiff. 

J.  H.  Moss,  for  defendants. 
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OsLER,  J.A. — The  merits  of  the  present  application,  re- 
garded by  itself,  are  extremely  small.  The  delay  is  not 
satisfactorily  accounted  for — perhaps  eonld  not  be  accounted 
for — and  has  resulted  in  the  loss  of  a  court  for  which  the 
case  might  hdve  been  set  down.  In  some  cases  that  might 
not  be  fatal,  even  with  less  excuse  for  the  delay  than  is  here 
offered.  This,  however,  is  a  case  which  called  for  special 
diligence  on  plaintifFs  part,  because:  (a)  there  had  been 
the  most  remarkable  delay  in  moving  for  the  relief  claimed ; 
(b)  if  it  were  granted,  the  defendants  would  be  unexpect- 
edly ordered  to  pay  six  or  seven  years^  interest  which  had 
really  accrued  owing  to  plaintiflE^s  own  delay  in  prosecuting 
the  reference.  The  justice  of  the  case  hardly  seems  to  war- 
rant the  granting  of  an  indulgence  under  such  circumstances. 
Of  the  appeal  itself,  the  chances  df  success  seem  of  the  slight- 
est. There  is  no  evidence  of  mistake  in  drawing  up^the 
judgment  or  that  the  judgment  itself  does  not  express  just 
what  the  trial  Judge  intended;  he  may  have  deliberately  re- 
frained from  directing  payment  of  interest.  The  amount 
would  have  been  a  mere  bagatelle  if  the  reference  had  been 
proceeded  with  at  once.  Marsh  v.  Jones,  40  Ch.  D.  563,  does 
not  assist  plaintiff. 

Motion  refused  with  costs. 


Anglin,  J.  June  7th,  1904. 

CHAMBERS. 

Re  KAY  V.  STOREY. 

Division  Court — Committal  of  Judgment  Debtor — Default  of 
Payment — Prohibition — Necessity  for  Order  Separate  from 
Judgment — Time  for  making  Order — Judgment  Summons 
— Contempt  of  Court — Fraud  in  not  Paying  Judgment 
where  Means  and  Ability  Exi$t  —  Evidence  to  Sustdxn 
Committal. 

Motion  by  defendant  to  prohibit  the  olBScers  of  the  4th 
Division  Court  in  the  county  of  York  from  enforcing  an 
order  for  his  committal  made  on  13th  April,  1904. 

Judgment  was  recovered  by  plaintiff  against  defendant 
for  rent  on  10th  June,  1903.  No  order  was  then  made  under 
sec.  151  of  the  Division  Courts  Act  for  payment  at  any 
specified  time  or  times.  But  on  23rd  February,  1904,  de- 
fendant was  examined  upon  a  summons  as  a  judgment 
debtor,  and  the  Judge,  being  of  opinion  that  defendant  had 
means  and  ability"  to  pay  the  judgment,  made  an  order  for 
its  payment  in  monthly  instalments  of  $15  each.     Defen- 
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dant,  not  having  complied  with  this  order,  was  again  sum- 
moned before  the  Judge,  and,  after  further  examination,  an 
order  was  made  committing  him  to  gaol  for  20  days.  This 
was  the  order  in  question. 

J.  W.  McCuUough,  for  defendant,  contended  that,  before 
a  summons  can  properly  issue  under  sec.  243  of  the  Division 
Courts  Act,  there  must  have  been  non-compliance  with  some 
order  for  payment  of  the  judgment  debt,  other  than  the  judg- 
ment itself;  that  such  an  order  can  only  be  made  under  the 
powers  conferred  by  sec.  151;  that  these  powers  can  be  ex- 
ercised at  the  trial,  and  not  afterwards;  and  that  in  any  event 
the  evidence  was  not  sufficient  to  justify  the  committal. 

S.  B.  Woods,  for  plaintiff. 

Anglin,  J. — If  effect  were  given  to  Mr.  McCuUough's 
contention,  unless  plaintiff,  anticipating  inability  to  realize 
upon  execution,  obtains  at  the  trial  an  order  for  payment 
under  sec.  151,  he  can  never  afterwards  secure  the  benefit  of 
the  provisions  contained  in  sees.  243  et  seq.  for  the  examina- 
tion of  judgment  debtors  and  their  committal,  etc.  These 
consequences  of  Mr,  McCullough^s  propositions  in  them- 
selves afford  a  strong  argument  against  their  being  accepted 
in  their  entirety.  But,  if  sound,  they  should  not  on  that 
ground  alone  be  rejected. 

The  common  practice  in  Division  Courts  throughout  the 
Province  has  been,  upon  the  first  summons  issued  aftef 
judgment,  to  make  an  order  for  payment,  usually  by  in- 
stalments, and  to  defer  ordering  committal  until  the  return 
of  a  second  summons  issued  upon  default  in  payment  of  the 
instalments  so  ordered.  The  statute  does  not  seem  at  any- 
time to  have  required  the  intermediate  step  between  judg- 
ment and  committal:  see  C.  S.  U.  C.  ch.  119,  sec.' 160  et  seq.; 
E.  S.  0.  1877  ch.  47,  sec.  177  et  seq.;  R.  S.  0.  1897  ch.  60, 
sec.  243  et  seq.  On  the  contrary,  the  introductory  words 
of  the  section  now  numbered  243 — "  any  person  having  an 
unsatisfied  judgment  or  order  in  a  Division  Court  for  the 
pa>Tnent  of  any  debt,  damages,  or  costs,  may  procure,"  etc. — 
indicate  that  the  summons  upon  which  committal  may  fol- 
low imder  sec.  247  may  issue  upon  and  because  of  non- 
compliance with  the  judgment  in  the  action.  ...  I 
lather  incline  to  think  that  the  intermediate  order  for  pay- 
ment, usually  made  upon  the  return  of  a  first  post-judgment 
summons,  was  deemed  necessary,  or  expedient,  because  of 
the  view,  somewhat  generally  prevailing,  that  the  commit- 
tal order  under  the  provisions  now  found  in  sec.  247  (5)  was 
in  reality  for  contempt  of  Court  in  disobeying  the  subsequent 
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order  for  payment,  the  judgment  for  the  recovery  of  moneys 
not  being  an  order  disobedience  to  which  puts  a  defendant  in 
contempt.  That  this  position  is  illogical  seems  not  to  have 
betn  generally  recognized.  Whatever  the  reason.  Division 
Court  Judges  have,  with  practical  unanimity,  declined,  no 
matter  what  the  debtor's  means,  to  make  orders  for  commit- 
tal upon  the  first  judgment  summons. 

I  was  much  impressed  by  Mr.  McOuUough's  argument 
that  these  orders  for  payment,  made  upon  the  return  of  a 
post-judgment  summons,  are  not  contemplated  or  covered 
by  sec.  151,  which  provides  for  an  order  to  be  made  at  the 
trial.  It  has  been  generally  understood,  however,  that  the 
section  now  numbered  252  empowers  the  Judge  to  make 
such  orders.  If  a  judgment  for  the  recovery  of  money  is  in 
itself  an  order  for  payment — and  I  think  it  is — see.  252  in 
terms  empowers  the  Judge  to  make  these  orders.  I  am  not 
inclined  to  agree  with  the  note  of  the  learned  writers  on 
Division  Court  practice  —  Messrs.  Bicknell  and  Seager  —  at 
p.  436  of  the  2nd  ed.  of  their  valuable  work,  that  the  words 
*^  order  for  payment  previously  made  "  are  restricted  in  their 
application  to  any  orders  that  may  have  been  made  under 
sec.  151  or  any  previous  jud^ent  summons.'^  But,  in  the* 
view  which  I  take  of  the  effect  of  the  other  provisions  of  the 
statute  under  consideration,  it  is  not  necessary  for  me  to 
determine  the  scope  of  sec.  252. 

In  my  opinion,  no  order  for  payment  other  than  that  con- 
tained in  the  judgment  itself  is  necessary  to  support  a  com- 
mittal under  sec.  247  (5),  provided  its  other  requirements 
are  satisfied.  ...  In  Re  Hawkins  v.  Batzold,  2  0.  L.  E. 
704  ...  a  substantive  order  for  immediate  payment, 
distinct  from  the  judgment  itself,  was  pronounced  at  the 
trial.  It  is,  therefore,  not  decisive  of  the  question  now 
raised. 

Mr.  McCuUough  argued  that,  with  nothing  except  a 
money  judgment  in  his  favour,  a  plaintiff  cannot  truthfully 
make  that  part  of  the  affidavit  required  by  R.  S.  0.  1897  ch. 
60,  sec.  243,  which  reads  "that  the  defendant  sought  to  be 
examined  has  rendered  himself  liable  to  be  committed  to 
gaol  under  this  Act."  Mr.  McCullough^s  argument  assumed 
that  the  committal  obtainable  under  sec.  247  (5)  would  be 
for  disobedience  in  the  nature  of  contempt  of  Court.  Upon 
this  assumption,  since  failure  to  comply  with  the  terms  of  a 
judgment  for  the  recovery  of  money  is  held  not  to  be  such 
contempt,  this  form  of  affidavit  would  present  a  difficulty. 
Section  247  (5),  amended  by  61  Vict.  ch.  15,  sec.  41,  requires 
the  Judge,  before  ordering  committal,  to  satisfy  himself  that 
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'*'the  debtor  had,  when  or  since  judgment  was  obtained 
against  him,  sufficient  means  and  ability  to  pay/'  etc.  Non- 
payment under  these  circumstances  is  treated  as  fraudulent 
and  dishonest,  and  as  such,  not  as  a  contempt  of  Court 
merely,  is  made  punishable  by  imprisonment:  Stonor  v: 
Fowle,  13  App.  Cas.  20,  24,  28.  When  it  is  understood  that 
this  is  the  foundation  of  the  committal — ^that  it  is  a  punish- 
ment for  the  fraudulent  conduct  of  the  debtor  in  having  re- 
fused or  neglected  to  pay  the  judgment  debt  (which  he  must 
be  assumed  honestly  to  owe)  having  had  withal  the  means 
and  ability  to  make  payment — ^the  objection  to  such  a  com- 
mittal vanishes,  and  it  becomes  apparent  that  a  judgment 
creditor,  bona  fide  believing  that  his  debtor  has  means  and 
ability  to  pay,  may  truthfully  make  affidavit  that  the  latter 
"has  rendered  himself  liable  to  be  committed  to  gaol  under 
this  Act."  If  an  order  for  payment,  other  than  the  judg- 
ment itself,  be  not  required,  the  order  made  in  this  case 
by  the  Division  Court  Judge  on  21st  February,  1904,  may, 
if  necessary,  be  disregarded,  and  the  committal  may  be 
treated  as  founded  ^pon  the  judgment  debtor's  fraudulent 
refusal  or  neglect  to  pay  the  judgment  debt  as  required  by 
the  judgment  itself.  ^ 

Mr.  McCullough's  second  objection  is  to  the  sufficiency 
of  the  evidence  before  the  Division  Court  Judge  who  ordered 
the  committal.  .  .  .  The  onus  is  upon  the  applicant  to 
satisfy  me  that  there  was  not  evidence  upon  which  the  order 
can  be  supported.  That  burden  he  has  not  discharged:  Be 
Hawkins  v.  Bataiold,  2  0.  L.  R.  704.  Nor  does  the  certifi- 
cate of  the  Division  Court  Judge  help  defendant.  He  certi- 
fies that,  notwithstanding  that  defendant  denied  that  he  had 
means,  since  the  order  of  23rd  February,  1904,  was  made, 
to  pay  the  instalments  thereby  ordered,  he  "-found  against 
the  defendant  Though  this  certificate  is  apparently 
directed  to  non-compliance  with  the  order  of  23rd  February, 
which,  in  the  Judge's  view,  seems  to  have  been  the  important 
matter  for  his  consideration,  and  is  confined  to  a  fiuuding  of 
means  to  meet  the  requirements  of  that  order  since  it  was 
pronounced,  that  does  not  in  any  way  negative  the  existence 
of  means  and  ability,  then  or  since  the  recovery  of  judgment, 
to  pay  the  judgment  debt  and  costs  in  full,  of  which  there 
may  have  l)een  abundant — and  I  think  I  am  bound  to  assume, 
in  the  absence  of  proof  to  the  contrary,  that  there  was  at 
least  sufficient — evidence  before  the  Judge:  Be  Hyde  v. 
Cavan,  31  0.  R.  189.  If,  as  I  am  inclined  to  think,  the 
Judge  had  authority  under  sec.  252  to  make  the  order  of  23rd 
February,  sec.  243  is  wide  enough  to  justify  the  issue  oi  ^ 
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summons  against  the  debtor  making  default  in  payment  as- 
tequired  by  that  order,  and  sec.  247  (5)  expressly  provides^ 
for  committal  upon  such  default,  the  Judge  being  satisfied 
that  the  debtor  had  the  means  and  ability  to  pay  the  instal- 
ments ordered. 

Motion  dismissed  with  costs. 


MacMahon,  J.  June  7th,  1904. 

WEEKLY  COURT. 

Be  village  OF  SOTJTHAMPTOX  AND  COUNTY  OP 

BRUCE. 

Municipal  Corporations  —  County  By-law  —  Alteration  of 
Boundaries  of  Local  Municipalities — Petition — Notice — 
Highway — Misrepresentations . 

Motion  by  the  corporation  of  the  village  of  Southampton 
to  quash  by-law  No.  480  of  the  county  of  Bruce,  passed  11th 
December,  1903,  intituled  "A  by-law  to  exclude  and  detach 
certain  lands  in  the  village  of  Southampton  from  the  limits^ 
of  that  village,  and  to  annex  the  same  to  the  adjoining  town- 
ship of  Saugeen,"  on  the  grounds:  (1)  that  no  petitions 
were  presented  or  submitted  to  the  municipal  council  of  the 
county  asking  for  the  passage  of  such  by-law  as  was  passed, 
and  that  the  petition  presented  did  not  petition  for  or  au- 
thorize the  council  to  pass  the  by-law;  (2)  that  there  was  no 
petition  by  the  village,  or  by  such  numbers  of  owners  of 
lands  wholly  used  for  farming  purposes,  as  represented  one- 
half  the  amoimt  of  the  assessed  value  of  the  lands  proposed 
to  be  withdrawn  from  the  said  village;  (3)  that  no  notice 
was  given  to  the  village  of  the  application  for  such  by-law ; 
(4)  that  the  Saugeen  road,  on  the  boundary  between  South- 
ampton and  Saugeen,  by  such  exclusion  was  left  in  the  vil- 
lage; (5)  and  that  the  by-law  was  procured  by  misrepresen- 
tation. 

G.  H.  Kilmer,  for  village  corporation,  applicants. 

J.  H.  Scott,  Walkerton,  for  county  corporation. 

W.  E.  Middleton,  for  the  corporation  of  the  township  of 
Saugeen  and  certain  individuals  made  respondents. 

MacMahon,  J.,  referred  to  sec  18  b  of  the  Municipal 
Act,  3  Edw.  VII.  ch.  19,  and  to  the  terms  of  the  by-law  in 
question,  and  after  setting  out  the  evidence,  said :  There  is 
nothing  in  the  objection  raised  by  counsel  for  Southampton 
that  there  were  two  petitions  sent  to  the  county  council  ask- 
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ing  that  two  parts  of  what  constituted  the  village  of  South- 
ampton be  disannexed  and  added  ^o  the  township  of  Saugeen, 
instead  of  one  petition  including  the  whole  area  sought  to  be 
disannexed.  The  petitioners  had  a  common  object,  and 
when  the  two  petitions  reached  the  county  council  they  were 
so  dealt  with. 

From  an  affidavit  put  in  it  sppeszB  that  over  90  per  cent, 
of  those  owning  lands  in  the  military  reserve  w«e  petitioners, 
and,  taking  the  owners  signing  the  two  petitions,  ther  wore 
largely  in  excess  of  the  required  one-half  of  the  assessed 
value  of  all  lands  included  within  the  limits  or  area  proposed 
to  be  withdrawn. 

As  to  the  objection  that  the  Saugeen  road  on  the  boun- 
dary between  Southampton  and  Saugeen  was  left  in  the  vil- 
lage of  Southampton,  it  is  clear  from  reading  schedule  B. 
to  by-law  480,  and  traversing  on  the  map  the  new  limits  in- 
tended for  Southampton,  that  the  Saugeen  road  is  excluded 
therefrom,  and  is  within  the  limits  of  Saugeen. 

On  11th  January,  1904,  the  council  of  the  village  of 
Southampton,  under  the  provisions  of  sec.  18,  sub-sec.  4.  of 
the  Mimicipal  Act,  1903,  passed  by-law  Ko.  380,  in  which, 
after  reciting  the  provisions  of  by-law  number  480  of  the 
county  of  Bruce,  it  appoints  Xelson  Bowman  Zinkan  one  of 
the  arbitrators. 

The  arbitrators  met  and  entered  upon  their  duties,  and 
eighteen  witnesses  were  called  and  gave  evidence  long  prior 
to  this  motion  being  made. 

I  see  no  valid  objection  to  the  lands  excluded  and  de- 
tached from  Southampton  being  in  a  schedule;  or  to  the 
metos  and  bounds  of  the  new  limits  of  Southampton  being 
set  out  in  a  schedule ;  but  it  would  have  been  preferable  if 
these  had  been  set  out  in  the  body  of  the  by-law. 

There  is  nothing  in  the  material  before  me  to  support 
the  allegation  that  the  passing  of  the  by-law  was  procured 
by  misrepresentation. 

The  matter  in  now  in  the  hands  of  the  arbitrators,  who 
may,  under  sub-sec.  3  of  sec.  18,  entirely  reject  the  proposed 
reduction  of  area  and  detachment  of  the  lands. 

The  validity  of  the  by-law  has  not,  according  to  my  view, 
been  successfully  attacked,  and  the  motion  to  quash  must  be 
(lismip.'=:ed  with  costs. 
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Meredith,  J.  June  7th,  1904. 

TRIAL.  * 

Mcdonald  v.  gbundy. 

Mortgage  —  Proceedings  to  Enforce  Injunction  against  — 
Statute  of  Limitations — Mortgagee  Appropriating  Pledges 
to  his  own  Use, 

On  27th  December,  1892,  plaintiflE  and  her  sister  (since 
dead)  mortgaged  to  defendant's  husband  certain  goods,  such 
as  a  piano,  cutter,  buggy,  etc.,  to  secure  payment  of  $236  at 
the  expiration  of  one  month  from  the  date  of  the  mortgage ; 
and  on  26th  June,  1893,  they  also  mortgaged  to  him  the 
lands  in  question  as  additional  security  for  the  payment  of 
the  sum  secured  by  the  chattel  mortgage,  but  without  any 
extension  of  the  time  for  payment  of  it.  The  mortgagee  on 
'6th  June,  1894,  issued  a  warrant  to  his  bailiff  directing  him 
to  seize  and  take  the  mortgaged  goods,  and  to  sell  and  dis- 
pose of  them  under  the  provisions  of  the  chattel  mortgage ; 
and  the  goods  were  accordingly  seized  and  taken  out  of  the 
possession  of  the  mortgagors,  apparently  in  the  month  of  De- 
cember, 1894,  and  a  form  of  sale  was  gone  through,  in  the  next 
following  month,  but  no  sale  was  really  made  of  any  of  them ; 
the  mortgagee  himself  took  possession  of  them  and  appro- 
'  priated  them  to  his  own  use  and  had  since  used  them  as  if 
absolutely  his  own-— except  as  to  one  set  of  harness,  which 
seemed  to  have  been  appropriated  by  the  bailiff  to  his  own  use 
for  his  costs  in  the  matter.  Subsequently  the  mortgagee 
made  an  assignment  for  the  benefit  of  his  creditors,  and  on 
30th  July,  1900,  the  assignee  and  the  mortgagee  jointly 
assigned  the  land  mortgage  to  defendant — ^the  mortgagee's 
wife — ^who  in  the  month  of  September,  1903,  took  proceed- 
ings for  the  purpose  of  selling  the  mortgaged  lands  under  a 
power  of  sale  contained  in  the  mortgage.  Plaintiff  had  been 
continuously  in  possession  of  the  lands  in  question  ever  since 
the  mortgage  was  mado;  the  mortgagee  had  never  been  in 
possession.  This  action  was  commenced  in  October,  1903, 
to  restrain  the  sale  proceedings. 

E.  L.  Dickinson,  Goderich,  for  plaintiff. 

W.  Proudfoot,  K:.C.,  for  defendant. 

Meredith,  J.,  held  that  the  relief  sought  ought  to  be 
granted,  first,  because  the  mortgagee's  rights  in  respect  of 
the  lands  are  barred  by  lapse  of  time;  and,  second,  because 
the  mortgagee,  having  appropriated  the  pledges  to  his  own 
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u£e^  and  being  unable  to  restore  them  in  proper  plight  and 
condition,'  cannot  enforce  payment  of  the  mortgage  debt. 

Judgment  for  plaintiff  with  costs.  Counterclaim  upon 
the  covenant  contained  in  the  mortgage  dismissed  with  costs. 

June  7th,  1904. 
divisional  court. 

LUCAS  V.  HOLLIDAY. 

Sheriff — Seizure  of  Ooods  in  which  Judgment  Debtor  AUeged 
to  have  Interest  as  to  Co-owner — Seizure  on  Land  of  other 
Co-owner — Sale  of  Interest — Claim  of  Sole  Ownership — 
Bight  to  Interpleader  Order — County  Court  Appeal — Jur- 
isdiction to  Hear — Objection  not  Taken  by  Respondent. 

Appeal  by  the  sheriff  of  Hastings  and  Lucas,  an  execution 
creditor,  from  order  of  Judge  of  County  Court  of  Hastings 
dismissing  an  application  by  the  sheriff  for  an  interpleader 
order  in  respect  of  goods  seized  by  the  sheriff.  The  goods 
seized  were  hay  and  oats,  and  the  sheriff  assumed  to  seize  only 
the  interest  of  the  execution  debtor  therein  as  a  co-owner. 
The  execution  debtor  and  his  brother,  the  claimant  John 
Holliday,  lived  on  the  same  farm,  and  were  apparently  co- 
owners  of  the  goods.  John  Holliday  claimed  them  as  his 
sole  property.  The  County  Court  Judge  held  that  it  wa^ 
not  a  case  for  interpleader. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Idington,  J. 

E.  6.  Porter,  Belleville,  for  appellants. 
E.  C.  Clute,  K.C.,  for  claimant. 

Boyd,  C. — The  execution  creditor  has  reduced  his  claim 
from  the  corpus  of  the  hay  and  oats  to  a  claim  of  one-half 
interest  therein  as  being  the  property  of  the  execution  debtor. 
The  claimant  John  Holliday  asserts  that  he  is  absolute  owner 
of  all  the  hay  and  oats  seized-  This  is  an  adverse  claim  as 
to  the  property,  which  entitles  the  sheriff  to  an  interpleader: 
see  Holmes  v.  Mentze,  4  A.  &  E.  127,  5  N.  &  M.  563,  judg- 
ment of  Patteson,  J. 

This  is  not  a  case  of  partnership,  in  which  that  fact  is 
conceded,  but  one  where  the  claimant  asserts  that  the  debtor 
has  no  interest  in  the  goods  seized. 

The  issue  should  be  framed  so  as  to  determine  whether 
the  execution  debtor  has  any,  and  if  so  what,  interest  in  the 
hay  and  oats  seized. 

The  provisions  as  to  interpleader,  Rules  1103  and  1115, 
should  be  liberally  construed  for  the  protection  of  Aeriffs. 
The  sheriff  is  not  obliged  to  run  any  risk  in  dealing  with 
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the  share  of  an  alleged  joint  owner  of  goods  seized  under 
execution;  and,  instead  of  selling,  as  might  be  under  the 
old  law,  the  interest  for  what  it  would  bring,  he  may  apply 
by  way  of  interpleader.  It  was  suggested  by  the  authors  of 
Lindley  on  Partnership,  5th  ed.,  pp.  361,  362,  as  a  fitting 
outcome  of  the  Judicature  Acts,  that  "a  proceeding  by  the 
sheriff  in  the  nature  of  an  interpleader  summons,  bringing 
all  parties  interested  before  the  Court,  would  probably  be  the 
most  convenient  course  to  adopt." 

The  diflSculty  as  to  seizure  of  a  partner's  share  has  been 
ended^n  England  by  the  special  provisions  of  the  Partnership 
Act  of  1890  directing  proceedings  by  way  of  charging  order 
and  the  appointment  of  a  receiver,  but  no  change  has  been 
made  in  the  case  of  co-owners  who  are  not  partners.  The 
right  to  seize  the  corpus  of  the  gooda  while  only  the  interest 
may  be  sold  is  plainly  set  forth  in  Johnson  v.  Evans,  7 
M.  &  G.  240,  249,  250,  and  Rex  v.  Manning,  Com.  R.  619. 
Assuming  a  co-tenancy  in  goods,  the  sheriff  had  the  right  to 
enter  on  the  lands  of  one  to  seize  the  joint  property  upon 
execution  against  the  other,  and  this  in  order  to  sell  the  in- 
terest of  the  judgment  debtor.  But  here  the  right  of  the 
sheriff  to  enter  and  seize  is  disputed  because  all  the  property 
seized  is  claimed  by  the  owner  of  the  land  as  his  sole  pro- 
perty. The  sheriff  is  thus  laid  open  to  an  action  of  trespass 
if  he  is  not  protected  by  interpleader  methods. 

No  objection  was  made  before  as  to  want  of  jurisdiction, 
and  I  have  not  thought  it  needful  to  consider  a  point  not 
raised  by  the  parties. 

Appeal  allowed  and  interpleader  granted.  Sheriff's  costs 
to  be  paid  by  unsuccessful  party  in  issue.  No  order  as  to 
other  costs. 

Idington,  J.,  concurred. 

Meredith,  J.,  dissented,  upon  the  ground  that  the  ap- 
peal was  not  properly  before  the  Court,  and  also  upon  the 
merits,  giving  reasons  in  writing. 

June*  7th,  1904. 
divisional  court. 

SHEPHERD  V.  MURRAY. 

Bankruptcy  and  Insolvency — Composition  Deed  —  Acceptance 
hy  Creditor  of  Dividend  under  —  Subsequent  Action  for 
Balance  of  Claim — Proviso  as  to  Acceptance  hy  '^  all  the 
Creditors," 

Appeal  by  defendants  from  judgment  of  1st  Division 
Court  in  county  of  Renfrew  in  favour  of  plaintiff  in  action  to 

VOL.    III.    O.W.R.    NO.    23—48 


734     . 

recover  the  balance  due  upon  a  promisaory  note.  The  defen- 
dants were  Thomas  Murray  and  the  executors  of  William 
Murray.  Plaintiff  was  a  creditor  of  the  Murrays  in  1898, 
and  accepted  a  composition  of  40  cents  on  the  dollar  of  Ms 
claim.  The  composition  deed  contained  a  proviso  that  all 
the  creditors  should  accept  the  composition  within  30  days. 
Some  of  the  creditors  did  not  accept  the  composition,  though 
the  large  majority  did,  and  some  were  afterwards  paid  more 
than  the  composition.  This  action  was  brought  to  recover 
the  balance  after  giving  credit  for  the  amount  received  by 
plaintiff  in  accordance  with  the  composition. 

6.  F.  Shepley,  K.C,  for  defendants,  contended  that  the 
words  "  all  the  creditors  "  meant  all  the  creditors  signing  tlie 
deed,  citing  Carey  v.  Barrett,  4  C.  P.  D.  379,  and  Gault  v. 
Baird,  4  A.  E.  436. 

C.  A.  Moss,  for  plaintiff,  contra. 

The  Court  (Boyd,  C,  Meredith,  J.,  Anglin,  J.) 
held  that  the  words  plainly  meant  all  the  creditors  of  the 
insolvents,  and  that  the  cases  cited  did  not  go  far  enough  to 
compel  the  Court  to  do  violence  to  the  language  of  the  deed. 
Appeal  dismissed  with  costs. 

Anglin,  J.  June  8th,  1904. 

WEEKLY  COURT. 

LEMON  V.  LEMOK 

Mortgage — Enforcement — Defence  of  Payment  —  Reference  — 
Scope  of — Specific  Performance  of  Agreement — Parties — 
Evidence  of  Statements  Made  by  Deceased  Person  —  In- 
admissihiliiy — Reversing  Findings  of  Master — Burden  of 
Proof, 

Appeal  by  plaintiff  from  report  of  Master  in  Ordinary 
finding  "  that  there  is  nothing  due  by  defendant  to  plaintiff 
in  respect  of  the  mortgage  mentioned  in  the  pleadings  in  this 
action." 

Plaintiff  sued  upon  a  mortgage  for  $1,500  upon  the  farm 
of  defendant,  his  elder  brother,  claiming  judgment  upon 
the  covenant  for  payment  and  also  a  sale  of  the  mortgaged 
premises,  etc. 

The  defence  was  payment 

Defendant  had  previously  brought  an  action  against 
plaintiff  for  a  declaration  that  the  mortgage  \fas  satisfied, 
and  by  a  consolidation  order  made  on  21st  May,  1903,  de- 
fendant's action  was  stayed — the  ground  of  his  claim  therein 
and  of  his  defence  in  this  action  being  the  same.' 
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This  action  came  on  for  trial  before  Meredith,  J.,  who, 
after  hearing  a  statement  of  the  case  and  some  evidence, 
indorsed  the  record  thns :  "  Let  an  order  of  reference  go,  in 
the  proper  and  usual  form  in  actions  for  foreclosure  and  also 
for  redemption,  alleging  payment  of  the  mortgage  debt." 

A  judgment  was  then  drawn  up  and  issued  in  the  usual 
and  appropriate  form  of  a  judgment  for  redemption  or  sale, 
with  a  reference  to  the  Master  in  Ordinary  for  the  usual 
purposes,  and  special  provision  as  to  costs. 

G.  F.  Shepley,  K.C.,  W.  E.  Middleton,  and  C.  R.  Fitch^ 
Stouffville,  for  plaintiff. 

R.  C.  Clute,  K.C.,  and  J.  W.  McCuUough,  for  defendant 

Anglin,  J. — When  the  case  came  before  the  Master  upon 
the  reference,  it  is  apparent  from  the  record  of  the  proceed- 
ings before  him  that  he  deemed  himself  clothed  with  all  the 
powers  and  charged  with  all  the  functions  of  a  referee  for 
trial  under  sec.  29  of  the  Arbitration  Act,  R.  S.  0.  1897  ch. 
62.  Acting  upon  this  assumption,  he  proceeded,  against  the 
protest  of  counsel  for  plaintiff,  to  entertain,  to  receive  evi- 
dence upon,  and  to  consider  an  issue,  not  upon  the  record 
either  in  the  present  action  or  in  that  stayed  by  the  consoli- 
dation order,  and  entirely  outside  the  scope  of  the  reference 
contemplated  by  the  judgment  as  entered,  namely,  a  claim 
by  defendant  for  specific  performance  of  an  alleged  agree- 
ment, not  made  with  plaintiff,  but  with  the  deceased  father 
of  the  parties  before  him.  To  enable  himself  to  deal  with 
this  new  matter,  the  learned  Master,  sua  sponte,  added  as 
defendants  the  executors  of  the  deceased  father,  who  hap- 
pened to  be  the  plaintiff  and  defendant.     .     .     . 

With  great  respect,  I  think  the  authorities  are  uniform 
that  upon  such  a  reference  what  was  here  done,  as  above 
outlined,  was  unwarranted:  Bickford  v.  Grand  Junction 
R.  W.  Co.,  1  S.  C.  R  696,  725-8;  McDougall  v.  Lindsay 
Paper  Mills  Co.,  10  P.  R.  247;  Wiley  v.  Ledyard,  ib.  182. 

If  the  learned  Master  might  look  beyond  the  formal 
judgment  to  ascertain  the  scope  of  the  reference,  if  he  were 
at  liberty  to  guide  himself  by  the  indorsement  on  the  record, 
or,  for  this  purpose,  to  consider  the  pleadings,  including  the 
statement  of  claim  in  the  action  stayed  by  the  consolidation 
order,  these  would  not  justify 'such  an  enlargement  of  the 
matter  referred  by  the  formal  judgment. 

Having  at  the  outset  so  dealt  with  the  matter,  the  Master 
consistently  admitted  evidence  of  statements  made  by  the 
deceased  father,  .  .  .  Upon  an  inquiry  restricted  to  the 
question  of  the  state  of  a  mortgage  account,  to  whiph  the 
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representatives  of  the  deceased,  as  such,  were  not  all  proper 
parties,  this  class  of  evidence  would  be  admissible  within 
narrow  limits.  To  justify  the  reception  of  this  evidence,  as 
against  plaintiff,  it  is  necessary  to  shew  that  it  comes  within 
one  of  the  few  exceptions  to  the  general  rule  excluding  it 
The  special  ground  of  admissibility  here  urged  is,  that  the 
statements  sworn  to  were  against  the  pecuniary  interest  of 
deceased  when  made.  The  statements  given  in  evidence  by 
the  witnesses  Todd,  Jones,  and  Badgerow,  do  not  come  within 
this  habilitating  provision.  The  evidence  of  Mr.  James 
McCullough,  who  was  solicitor  for  the  deceased  father,  de- 
tailing conversations  with  his  client  when  engaged  in  pre- 
paring his  will,  was  taken,  against  the  objection  of  counsel 
for  plaintiff,  not  for  the  purpose  of  affecting  any  testamen- 
tary act  or  disposition  of  the  client,  but  to  attain  other  pur- 
poses. Besides  not  being  admissible  against  plaintiff  as 
made  against  the  interest  of  deceased,  the  statements  de- 
posed to  by  Mr.  McCullough  were  privileged,  and  upon  this 
ground  he  should  not  have  been  allowed  to  give  them  in 
evidence:  Phipson,  3rd  ed.,  p.  168;  Taylor,  9th  ed.,  pp. 
591-4.     ... 

[Trusts  and  Guarantee  Co.  v.  Hart,  31  0.  R.  418,  2  0.  L. 
R.  253,  32  S.  C.  R.  553,  distinguished.] 

With  great  deference,  I  think  Mr.  McCullough's  evi- 
dence, as  well  as  that  of  Jones,  Todd,  and  Badgerow  .  .  . 
was,  upon  this  reference,  confined  within  the  limits  contem- 
plated by  the  judgment,  inadmissible. 

When,  as  here,  the  Master  has  expressly  based  his  finding 
upon  his  disbelief  of  one  of  the  parties,  the  Court  is,  no 
doubt,  extremely  loath  to  review  such  finding:  Booth  v.  Ratte, 
21  S.  C.  R.  at  p.  643.  But  in  this  case  the  learned  Master 
not  only  received  evidence  which,  in  my  opinion,  was  inadmis- 
sible upon  the  reference,  restricted  as  I  think  it  should  have 
been,  but  treated  the  matter  before  him  as  if  the  onus  were 
upon  })laintl!f,  and  as  if  his  case  depended  entirely  upon  his 
own  evidence.  I  am  not  satisfied  that  his  disbelief  of  plaintiff 
was  not,  in  part  at  least,  brought  about  by  the  effect  upon 
his  mind  of  the  evidence  improperly  admitted.  If  properly 
admitted,  this  evidence  was  before  the  Master  for  all  pur- 
poses. Moreover,  other  evidence  than  his  own  was  pre- 
sented by  plaintiff. 

I  think,  therefore,  that  it  is  open  to  me,  and  that  it  is 
my  duty,  to  review  the  Master's  finding  upon  the  evidence 
properly  before  him. 

The  onus  of  proving  payment  is  upon  defendant.     .     .    . 

Whatever  might  be  the  proper  conclusion  from  the  evi- 
dence before  the  Master,  if  it  were  all  admissible,  and  if  the 
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isBue  were  the  existence  or  non-existence  of  an  agreement 
to  pay  off' the  $1,500  mortgage  —  upon  the  issue  of  actual 
payment,  de  facto  or  de  jure,  and  upon  the  evidence  admis- 
sible upon  that  issue,  even  excluding  that  of  plaintiff,  I  am 
unable  to  find  that  defendant  has  discharged  the  onus  cast 
upon  him.  If  plaintiff's  evidence  is  to  be  relied  upon,  non- 
payment has  been  proved. 

The  appeal,  will,  therefore,  be  allowed  with  costs.  The 
defendant  will  be  declared  liable  for  the  mortgage  debt  of 
$1,600,  with  interest  from  1st  December,  1902,  at  5  per  cent, 
per  annum.  The  taxing  officer  will  tax  to  plaintiff  his  costs 
of  the  action  and  reference  to  date  and  of  this  appeal.  The 
action  will  be  referred  back  to  the  Master  to  ascertain  the 
amount  due,  having  regard  to  the  foregoing  declaration;  to 
fix  a  day  for  redemption,  and  in  default  to  proceed  under 
the  judgment. 


MacMahon,  J.  June  8th,  1904. 

TRIAL. 

McCKAE  V.  STURGEON  PALLS  PULP  CO. 

Master  and  Servant — Wages — Wrongful  Dismissal  of  Servant 
— Damages — Costs. 

Action  for  wages  and  damages  for  wrongful  dismissal 
from  service  of  defendants. 

W.  E.  White,  K.C.,  for  plaintiff. 

H.  S.  Osier,  K.C.,  for  defendants. 

MacMahon,  J.,  reviewing  the  evidence,  gave  judgment 
for  plaintiff  for  $100,  including  $65.80  admitted  by  defen- 
dants to  be  due,  and  paid  into  Court,  with  costs  on  the  Dis- 
trict Court  scale,  without  set-off  to  defendants. 


Falcqnbridge,  C.J.  .  June  8th,  1904. 

TRIAL. 

EAJOTTE  V.  WILSON. 

Partition — Action  for — Objection  by  Tenani  for  Life — Pre- 
mature Action — Trustee  under  Marriage  Settlement — In- 
terests of  Infant — Will, 

Action  for  a  declaration  that  plaintiff  was  entitled  to  an 
interest  in  certain  lands,  and  for  partition  or  s«le  thereof. 
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The  lands  were  induded'in  a.  marriage  settlement  upon 
the  marriage  of  plaintiff  to  Annie  Montgomery,  now  de- 
ceased. 

There  were  two  children  of  the  marriage,  one  of  whom 
was  dead,  and  the  other  was  an  infant  and  a  defendant  in 
the  action. 

Defendants  the  Toronto  General  Trusts  Corporation  were 
the  administrators  of  the  estate  of  the  deceased  child,  who 
died  an  infant  and  unmarried. 

Defendant  Ellen  Wilson  was  the  trustee  under  the  mar- 
riage settlement  and  the  executrix  of  the  will  of  the  plain- 
tiff's deceased  wife. 

Plaintiff  claimed  an  interest  in  the  lands  as  one  of  the 
heirs  of  his  deceased  child.  . 

Defendant  Ellen  Wilson,  as  trustee,  was  the  owner  of  the 
life  estate  in  the  lands,  and  resisted  a  partition  or  sale,  on 
the  ground  that  the  time  therefor  had  not  arrived,  and  that 
i*  was  not  in  the  interest  of  the  infant  that  such  disposition 
of  the  lands  as  plaintiff  sought  should  he  made,  and  that  a 
sale  or  partition  now  would  be  a  violation  of  the  provisions 
of  the  marriage  settlement,  that  the  trustee  should,  so  long 
as  any  of  the  children  of  the  marriage  were  under  21,  be 
entitled  to  receive  the  rents  and  profits  of  the  land,  and  of  the 
direction  in  the  will  of  Annie  Rajotte  that  when  the  sur- 
vivor of  the  issue  of  the  marriage  should  attain  21,  the  trus- 
tee should  make  disposition  of  the  lands  in  question. 

J.  Lorn  McDougall,  Ottawa,  and  E.  J.  Daly,  Ottawa,  for 
plaintiff. 

T.  A.  Beament,  Ottawa,  for  defendant  Wilson. 

C.  J.  E.  Bethune,  Ottawa,  for  infant  defendant  and  de- 
fendants the  Toronto  General  Trusts  Corporation. 

Falconbridge,  C.J. — Plaintiff  is  premature  in  his  ac- 
tion, and  is  not  entitled  to  a  partition  or  sale  if  the  life  ten- 
ant objects,  and  the  life  tenant,  defendant  Ellen  Wilson,  does 
so  object. 

In  Murcar  v.  Bolton,  5  0.  R.  164,  it  is  laid  down  that 
remaindermen  are  not  entitled  to  partition  if  the  life  tenant 
objects. 

When  the  proper  time  shall  arrive,  questions  may  arise 
under  the  will  of  Annie  Rajotte  which,  for  the  reason  given, 
I  need  not  now  consider. 

Action  dismissed  with  costs. 


June  8th,  190i. 

DIVISIONAL  COURT. 

COCHEANE  V.  CITr  OF  HAMILTON. 

Way — Non-repair — Injury  to  Traveller — Defect  in  Roadway 
' — Weather  Conditions — Exceptional  Circumstances. 

Appeal  by  defendants  from  judgment  of  Meredith, 
C.J.,  in  favour  of  plaintiff  for  the  recovery  pf  $600  damages 
in  an  action  for  injuries  sustained  by  plaintiff  on  8th  Feb- 
ruary, 1904,  by  reason  of  alleged  non-repair  of  a  roadway. 
Plaintiff  was  a  milkman,  and  was  driving  along  the  road  in 
a  sleigh  when  the  horse  slipped  and  the  sleigh  slewed  round 
.  and  plaintiff  was  thrown  out  and  injured.  There  had  been 
lieavy  rains  before  8th  February,  and  on  the  night  of  the  7th 
there  was  a  severe  frost,  the  consequence  of  which  was  that 
the  roadway  was  covered  with  ice.  Plaintiff  alleged  a  faulty 
construction  of  the  roadway  at  the  place  where  the  accident 
happened. 

F.  MacKelcan,  K.C.,  for  defendants,  contended  that  the 
accident  was  due  entirely  to  the  weather  conditions. 

J.  Harrison,  Hamilton,  for  plaintiff. 

The  Court  (Boyd,  C,  Meredith,  J.,  Anglin,  J.) 
held  that  sufficient  evidence  was  given,  if  believed,  to  shew 
defective  construction  of  the  road  at  the  point  of  accident. 
There  had  been  no  provision  made  for  the  flow  of  water  from 
a  gulley  which  was  blocked  by  the  road,  and  there  was  usually 
an  overflow  there  upon  and  over  the  road  in  case  of  flood, 
thaw,  or  rain.  This  could  easily  and  at  small  cost  have 
been  remedied  by  a  bigger  ditch  at  the  side  or  a  culvert  below. 
Upon  the  evidence  (which  was  contradictory  to  some  extent) 
it  was  impossible  to  say  that  the  verdict  was  one  which 
should  be  set  aside.  It  was  not  proved  by  the  great  weight 
of  evidence  that  the  accident  was  the  result  of  exceptional 
and  unforeseen  circumstances. 

Appeal  dismissed  with  costs. 
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June  8th,  1904. 
divisional  court. 

EEX  V.  HORXIXG. 

Constitutional  Law  —  Act  to  Prevent  the  Fraudulent  Entry 
of  Horses  ai  Exhibitions^  R.  S,  0.  ch.  25^ — Intra  Vires- 
Conviction — Appeal  to  Sessions — Jurisdiction — Statement 
of  Offence — Amendment — Horse-racing — Trial  of  Speed— 
Classification  of  Horses  by  Age. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to 
quash  the  conviction  of  defendant  for  that  he  did  on  10th 
October,  1902,  at  the  Caledonia  Fair  in  Caledonia,  unlaw- 
fully enter  "  Billy  Sphinx,^^  a  4  year  old  colt,  in  the  3  year 
old  race,  in  violation  of  R.  S.  0.  ch.  254,  knowing  the  coh 
to  be  4  years  old,  upon  the  grounds:  (1)  that  the  convic- 
tion was  bad  for  not  shewing  the  particular  circumstance  or 
circumstances  forming  a  violation  of  the  statute;  (2)  that 
the  conviction  was  bad  on  its  face  for  not  setting  out  the 
rules  and  regulations  of  the  society  under  whose  auspices 
the  competition  was  had;  (3)  that  the  class  of  race,  and  not 
the  age  of  the  horse,  was  by  the  statute  made  the  basis  of  an 
ofFeiice;  (4)  that  the  matter  of  age  did  not  enter  into  the  ques- 
tion where  the  horse  had  no  record;  (5)  that  the  statute  did 
not  extend  to  a  union  of  agricultural  societies;  (6)  that  the 
rules  and  regulations  of  the  Oneida  and  Seneca  Agricultural 
Societies  were  not  placed  in  evidence;  (7)  that  no  valid 
entry  of  his  colt  was  made  by  defendant;  (8)  that  defen- 
dant was,  if  an  offender  at  all,  only  liable  as  for  a  fraud  or 
false  pretence;  (9)  that  the  informant  was  not  a  resident  of 
th(»  county  of  Haldimand  and  should  have  been  named  in  the 
conviction;  (10)  that  R.  S.  0.  ch.  254  was  ultra  vires;  (11) 
that  the  information  should  appear  to  have  been  laid  at  a 
period  of  time  subsequent  of  the  offence. 

E.  E.  A;  DuVernet,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

C.  A.  Hasten,  for  the  prosecutor. 

The  motion  was  heard  by  Boyd,  C,  Meredith,  J.,  Ang- 
LINj  J. 

Boyd,  C. — The  only  matter  for  consideration  at  the 
highest  .  .  .  ^  is  whether  there  was  any  want  of  jurisdic- 
tion in  the  tribunal  below,  the  matter  having  been  appealed 
to  the  Sessions  and  the  conviction  aflBrmed :  Regina  v.  Dun- 
ing,  14  0.  R.  52.     If  the  offence  is  not  stated  with  sufficient 
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particularity,  that  is  a  matter  amendable  on  the  evidence; 
but  I  think  that,  as  the  offence  is  stated  in  the  words  of  the 
Act,  that  is  enough. 

Whether  the  competition  in  this  case  amounted  to  more 
than  a  "trial  of  speed,'^  as  distinguished  from  horse-racing 
(assuming  that  construction),  was  a  matter  to  be  passed  upon 
by  the  magistrate,  and  there  is  nothing  before  us  to  sl^ew  any 
invasion  of  the  prohibition  in  58  Vict.  ch.  11,  sec.  29.  This 
provision  appears  in  R.  S.  0.  ch.  43,  sec.  29,  and  it  is^to  be 
read  in  connection  with  R.  S.  0.  ch.  254,  and  I  rather  think 
the  meaning  is  to  permit  trials  of  speed  in  the  grounds  of  the 
place  of  exhibition  under  the  control  and  regulation  of  the 
officers  of  the  society,  but  to  prohibit  racing  of  horses  by 
irresponsible  outsiders  either  within  the  grounds  or  within 
5  miles  thereof  during  the  days  of  exhibition.  No  distrac- 
tion of  this  sort  is  to  be  allowed  to  interfere  with  the  legiti- 
mate attractions  of  the  exhibition  or  the  peace  and  good  order 
of  the  neighbourhood.  This  clause  forbidding  horse-racing 
is  classed  under  the  head  of  "keeping  the  peace,  etc.,  at 
exhibitions."  This  reading  of  the  law  would  import  the 
result  that  the  speeding  of  horses  for  prizes  under  the  super- 
vision of  the  officers  and  as  part  of  the  work  of  the  associa- 
tion was  legitimate ;  but  that  any  other  horse-racing  on  that 
occasion  and  in  that  vicinity  is  to  be  deemed  a  nuisance. 
There  is  nothing  in  R.  S.  0.  ch.  254  to  forbid  classification 
by  age  in  the  case  of  young  horses  when  it  does  not  appear 
that  there  has  been  any  public  performance  by  the  horses  in 
any  former  contest  or  trial  of  speed.  That  is  left  to  be 
settled  by  the  rules  of  the  association  under  whose  auspices 
the  competition  is  held.  I  refer  to  these  points  because  they 
were  taken  in  the  rule,  not  because  they  are  vital  to  the  pre- 
sent validity  of  the  conviction. 

All  that  is  left  to  consider  is  the  objection  based  on  tlie 
Act  itself,  R.  S.  0.  ch.  254,  as  being  ultra  vires  the  Province. 

The  original  of  R.  S.  0.  ch.  254  was  passed  in  1891  under 
the  title  of  "an  Act  to  encourage  the  breeding  of  trotting 
horses"  (54  Vict.  ch.  53).  It  is  now  grouped  in  the  revision 
of  1897  with  a  class  of  statutes  relating  to  the  "  Prevention 
of  Frauds"  as  a  sub-head  (No.  15)  under  the  general  title 
of  mimicipal  matters  (sec.  xiv.).  Its  plan  and  allocation  is 
as  to  legislation  touching  matters  of  an  agricidtural  char- 
acter in  which  the  raising  and  encouraging  the  breeding  of 
good  horses  is  an  important  element.  The  object  of  the 
legislation  appears  to  be  to  encourage  fair  dealing  (if  that 
k  possible)  in  dealing  with  horses  and  to  repress  dishonesty 
when  comparisons  are  being  made  as  to  speed  and  other 
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qualities  in  the  meetings  of  agricultural  associations.  These 
are  matters  of  provincial  cognizance,  and  do  not  trench  on 
the  region  of  criminal  law  in  its  constitutional  sense. 

By  the  Ontario  legislation  as  to  agricultural  societies  one 
of  the  objects  contemplated  by  their  establishment  is  to  en- 
courage improvement  by  importing  and  otherwise  procuring 
animals  of  new  and  valuable  kinds:  R.  S.  0..  ch.  43,  sec. 
9(1):  and  by  awarding  premiums  for  excellence  in  the  rais- 
ing and  introduction  of  stock:  ib.  Trials  of  speed  between 
horses  is  provided  for  as  one  of  the  methods  of  encouraging 
the  breeding  of  horses,  both  in  the  Agricultural  Act,  R.  S. 
0.  ch.  43,  sec.  29,  and  the  special  Act  now  appearing  as  R.  S. 
0.  ch.  254.  Good  swift  and  strong  horses  have  always  been 
a  desideratum  in  the  realm  of  England  and  her  colonies  for 
tillage  and  carriage. 

If  we  turn  to  the  British  North  America  Act  it  will  be 
found  that  legislation  in  relation  to  agriculture  is  specially 
conferred  upon  the  Province  with  concurrent  power  given  to 
the  Dominion,  with  the  further  provision  that  any  provincial 
law  relating  ix>  agriculture  shall  be  operative  as  long  and  so 
far  only  as  it  is  not  repugnant  to  any  Act  of  the  Parliament 
of  Canada.  In  brief  1  think  the  statute  R.  S.  0.  ch.  254  is 
one  in  relation  to  agriculture,  and  that  it  is  not  in  conflict 
with  any  Dominion  statute  in  pari  materia. 

The  result  is  that  the  conviction  should  be  afiBrmed  with 
costs. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Anglin,  J.,  also  concurred. 

June  8th,  1904. 
divisional  court. 

WILLIAMSON  V.  TOWNSHIP  OF  ELIZABETHTOWN. 

Municipal  Corporations  —  Audit  at  Instance  of  Provincial 
Municipal  Auditor — Appointment  of  Auditor  —  Payment 
for  Services  —  Premature  Action  —  Approval  of  Attorney- 
General — Condition  Precedent — Approval  of  Tariff, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  2  0. 
W.  R.  977,  in  favour  of  plaintiff. 

The  action  was  brought  to  recover  the  fees  and  expenses 
of  plaintiff  for  making  an  inquiry  into  and  audit  of  the  ac- 
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counts  of  defendants,  pursuant  to  the  provisions  of  R.  S.  0. 
1897  ch.  228. 

E.  E.  A.  DuVernet,  for  defendants. 

G.  H.  Elilmer,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
MahojI,  J.,  Teetzel,  J.)  was  delivered  by 

Meredith,  C.J. — The  plaintiff  is  not  the  provincial 
municipal  auditor,  but  was  appointed  by  him,  with  the  ap- 
proval of  the  Lieutenant-Governor  in  council,  to  make  the 
inquiry  and  audit,  and  plaintiff^s  right  to  recover  is  to  be 
found,  if  at  all,  in  sec.  16,  which  is  as  follows: — "Wherever 
such  audit,  inquiry,  inspection,  or  examination  is  conducted 
by  any  person  other  than  the  said  auditor,  the  fees  and  ex- 
penses to  be  allowed  for  the  same  shall  be  determined  by  the 
auditor,  subject  to  the  approval  of  the  Attorney-General  or 
other  Minister,  and  shall  thenceforth  become  a  debt  due  to 
such  person  by  the  municipal  corporation,  and  shall  be  pay- 
able within  three  months  after  demand  thereof  at  the  office 
of  the  treasurer  of  the  municipality.^' 

We  disposed  of  all  the  objections  taken  by  defendants 
upon  the  argument,  save  one,  viz.,  whether  the  right  of  action 
was  complete  when  the  action  was  begun. 

The  fees  and  expenses  to  be  allowed  to  plaintiff  were 
determined  by  the  auditor,  but  his  determination  had  not 
been  approved  by  the  Attorney-General  before  the  action 
was  begun,  except  in  so  far  as  that  may  have  been  done  by 
the  approval  of  a  tariff  of  fees  which  had  been  made  with 
his  approval  by  the  auditor,  and  was  intended  to  be  applic- 
able in  all  cases  under  the  Act. 

The  learned  Chancellor  was  of  .opinion  that  the  tariff 
having  been  approved  by  the  Attorney-General,  and  the  fees 
and  expenses  which  plaintiff  claims  to  recover  having  been 
made  up  in  accordance  with  this  tariff  by  the  auditor,  and 
allowed  by  him  at  the  sum  claimed  by  plaintiff  in  this  ac- 
tion, the  provisions  of  sec.  16  had  been  substantially  com- 
plied with  so  as  to  make  the  amount  so  allowed  a  debt 
due  to  plaintiff  by  defendants  as  and  from' the  date  of  the 
auditor's  determination. 

I  am,  with  respect,  unable  to  agree  with  this  view. 

The  section  requires,  as  I  read  it,  in  order  that  the  fees 
and  expenses  of  the  person  making  the  inquiry  and  audit 
shall  become  a  debt  due  to  him  by  the  municipal  corpora- 
tion, two  things:     (1)  that  the  amount  to  be  allowed  shall  be 
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determined  by  the  auditor;  (2)  that  the  auditor's  determina- 
tion shall  have  been  approved  by  the  Attorney-General  or 
other  Minister. 

The  approving  of  a  tariff  according  to  which  the  fees 
and  expenses  of  such  inquiries  and  audits  are  to  be  regu- 
lated, falls  far  short  of  an  approval  of  the  amount  which  the 
auditor  had  determined  »to  be  proper  to  be  allowed.  To  ap- 
prove of  a  sum  which  is  to  be  allowed  is  a  very  different 
thing  from  the  approval  of  a  tariff  according  to  which  the 
sum  to  be  allowed  is  to  be  ascertained,  and,  although  there 
is  a  tariff  of  general  applicatioti,  that  would  not  absolve  the 
auditor  from  the  duty  of  seeing  that  unnecessary  time  spent 
or  unnecessary  work  done  should  not  be  allowed  for,  and  he 
probably,  and  the  Attorney-General  or  other  Minister  acting 
in  the  matter  certainly,  would  be  entitled  to  refuse  to  approve 
of  an  allowance,  though  made  strictly  in  accordance  with 
the  tariff,  if  it  appeared  to  be  excessive  having  regard  to  the 
importance  of  the  work  done  or  the  circumstances  of  the 
particular  case. 

Appeal  allowed  and  judgment  to  be  entered  dismissing 
the  action;  no  costs  to  either  party  of  the  action  or  appeal. 

Dismissal  of  action  to  be  without  prejudice  to  any  other 
action  which  plaintiff  may  be  advised  to  bring  when  he  shall 
have  got  rid  of  the  difficulty  which  stands  in  his  way  of  re- 
covering in  this  action. 

Maclennan,  J.A.  June  8th,  1904. 

c.a.-chambers. 

Ee  WILKES  V.  HOME  LIFE  ASSOCIATION  OP 
CANADA. 

Appeal — Leave  to  Appeal  to  Court  of  Appeal — Order  of  Divi- 
fiion<d  Court — Special  Grounds — Merits  —  Jurisdiction  of 
Division  Court. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (3  0.  W.  R.  675)  affirming  order  of  Ang- 
LiN.  J.  (3  0.  W.  R.  689)  directing  prohibition  to  the  1st 
Division  Court  in  the  county  of  Brant. 

W.  T.  Henderson,  Brantford,  for  plaintiff. 
R.  W.  Eyre,  for  defendants. 

Maclexnax,  J. a.,  held  that  in  order  ihat  leave  should 
be  given  it  should  be  made  to  appear  that  there  were  suffi- 
cient special  reasons  for  treating  the  case  as  exceptional. 
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and  allowing  a  further  appeal :  Judicature  Act,  sec.  77,  sub- 
sec.  4  (e).  Such  special  reasons  were  not  shewn.  The 
merits  of  the  case  were  not  in  question,  and  the  plaint  might 
still  be  brought  in  a  division  about  which  no  question  of 
Jurisdiction  could  be  raised. 

Application  refused  with  costs. 


Falconbridge,  C.J.  June  9th,  1904. 

CHAMBERS. 

Ee  TAYLOR. 

'\YiU — Construction — Bequest  to  Widow — Whether  in  Lieu  of 

Dower. 

Motion  by  executors  of  John  Thomas  Taylor,  under  Rule 
938,  for  the  direction  of  the  Court  as  to  whether  Letitia 
I'aylor,  the  widow,  was  entitled  to  dower  in  addition  to  tlje 
legacies  given  to  her  by  the  will,  or  whether  phe  was  put  to  her 
election.  The  testator  gave  to  his  wife  $1,00X)  to  be  paid  by 
his  executors  as  soon  as  convenient  after  his  decease  and  an 
annual  payment  of  $150  a  year  so  long  as  she  should  remain 
testator's  widow,  which  pa^-ment  was  to  be  a  first  charge 
against  his  estate,  and  he  directed  his  executors  to  sell  all  his 
property  and  pay  certain  annuities  to  his  sisters  and  brother, 
and  after  their  death  to  divide  the  balance  among  the  chil- 
dren of  his  sisters. 

J.  H.  Spence,  for  executors. 

V.  A.  Sinclair,  Tilsonburg,  for  Rose  Ann  Sprowl. 

C.  A.  Hasten,  for  Jane  Whalen  and  Ruth  Lyman. 

C.  A.  Moss,  for  Letitia  Taylor. 

Falconbridge,  C.J.,  held  that  the  will  disclosed  an  in- 
tention so  to  dispose  of  the  estate  that  the  widow's  claim  to 
dower  would  be  inconsistent  with  that  disposition.  Order 
declaring  that  the  widow  is  put  to  her  election  as  to  whether 
she  will  take  under  the  will  or  take  dower.  Costs  to  all  par- 
ties out  of  the  estate. 


Idington,  J.  June  9th,  1904. 

trial. 

HARRISON  AND  SONS  CO.  v.  TOWN  OF  OWEN 
SOUND. 

Water  and  Watercourses — Right  to  Supply  of  Water — Contract 
by  Owner  of  Waterworks  with  Riparian  Proprietor — Evi- 
dence'— Inju  no  tio  n . 

Action  to  restrain  defendants  from  cutting  off  the  supply 
of  water  hitherto  enjoyed  by  plaintiffs  through  a  pipe  con- 
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nected  with  the  waterworks  of  defendants.  Th^re  was  a 
counterclaim  for  the  value  of  water  taken  by  plaintiffs. 

Defendants  were  empowered  by  41  Vict.  ch.  28  (0.)  to 
construct  waterworks  and  acquire  lands  and  waters  for  the 
purpose.  In  1880,  pursuant  to  sec.  52  of  that  Act,  defen- 
dants' council  passed  a  by-law  which  purported  to  confer 
upon  one  Parker  and  one  Xotter  the  power  to  establish  and 
manage  waterworks,  and  these  men  acted  under  the  by-law, 
but  in  1890  conveyed  to  defendants. 

Plaintiffs  became  incorporated  in  1899  as  the  result  of  a 
'  family  arrangement  between  the  late  John  Harrison  and 
his  sons. 

They  claimed  the  right  to  a  supply  of  water  by  reason 
of  a  bargain  alleged  to  have  been  made  between  Parker  and 
K  otter  and  John  Harrison. 

A.  G.  MacKay,  K.C.,  for  plaintiffs. 

X.  F.  Paterson,  K.C.,  and  J.  W.  Frost,  Owen  Sound, 
for  defendants. 

Idington,  J. — It  is  alleged  that  the  late  John  Harrison, 
as  a  riparian  proprietor  upon  the  Sydenham  river,  had  made 
a.  claim  upon  Parker  and  Xotter  on  account  of  their  divert- 
ing water  that  was  accustomed  to  flow  into  the  river  above 
the  place  owned  by  him  upon  the  banks  of  the  river.  The 
diversion  of  water  was  for  the  purpose  of  obtaining  water 
needed  to  carry  on  the  water  supply  works  in  question  here. 

If  any  bargain  ever  was  made,  it  is  not  evidenced  by  any 
writing,  and  was  merely  an  oral  a^eement  between  the  late 
John  Harrison  and  the  late  Richard  Xotter.     Plaintiff  at- 
tempted to  prove  this  alleged  bargain  by  the  evidence  of  J.  C. 
Miller,  one  of  plaintiffs'  shareholders  and  officers,  by  admis- 
sions, which,  he  stated,  had  been  made  by  Parker  as  to  thi.> 
l)argain.     I  admitted  this  evidence,  subject  to  objection  taken 
by  defendants.'  counsel,  and  later  in  the  course  of  the  trial 
Parker  was  called  by  defendants  and  denied  ever  having  saii 
tliat  the  extensive  rights  spoken  of  by  Miller  had  been  agreed 
to.     He  said  he  knew  nothing  personally  of  the  agreement 
ooTiie  to  between  his  late  partner  Mr.  Xotter  and  the  late  Mr. 
Harrison;  but  that  Xotter  had  told  him,  at  the  time,  of  the 
agreement,  and,  as  he  (Parker)  understood  and  remembered 
the  matter,  Mr.  Harrison  was  to  have  a  service  for  his  house 
and  for  a  horse-trough.     .     .     As  to  the  exact  eirtent  of  this 
he  knew  evidently  very  little,  and,  though  he  knew  of  the 
connection  having  been  made,  he  did  not  know  of  the  extent 
to  which  it  was  used.     .     .     .     He  further  says  that  what- 
ever was  given  Harrison  was  given  him  as  a  riparian  pro- 
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prietor,  and  in  exchange,  I  take  it,  for  a  claim  he  made  as 
such,  and  that  he,  Parker,  understood  it  was  for  all  time. 
.  .  .  I  have  no  hesitation  in  preferring  Parker^s  state- 
ment. I  cannot,  however,  .  .  .  feel  at  all  sure  that  even 
Mr.  Parker^s  recollection  of  the  matter  is  so  far  beyond  doubt 
and  so  clear  and  definite  as  to  the  exact  te^ins  of  whatever 
agreement  was  come  to,  as  to  enable  me  to  declare  it  her^  and 
enforce  it  by  a  perpetual  injunction. 

Notter,  from  whom  Parker  got  his  information,  died  20 
jears  ago.     ...  * 

Something  took  place  at  the  time  of  the  formation'  of 
plaintiff  company  that  is,  I  think,  fatal  to  such  reliance  as  I 
feel  tempted  to  place  upon  Mr.  Parker^s  recollection  of  the 
understanding  as  given  by  him.  Ephraim  Harrison,  one  of  the 
late  John  Harrison's  sons,  in  his  evidence  said  that  when  the 
father  was  deciding  what  property  would  be  transferred  t) 
plaintiff  company,  he  (the  witness)  said  ^^they  should  have 
that  mill  site  to  continue  to  them  the  water  privileges  we 
had  at  our  mill,  as  it  was  an  asset  of  our  business."  .  .  . 
As  a  result  of  this  conversation  a  deed  was  made  of  the  mill 
site  on  the  Sydenham  to  plaintiff  company.  This  was  the 
same  mill  site  that  it  was  supposed  might  be  affected  by  the 
diversion  of  water  for  the  waterworks.     .     .     . 

I  infer  that  the  Harrisons  at  that  time  doubted  the  exact 
nature  of  their  rights  in  question;  and  certainly  it  would  not 
be  merely  a  horse-trough  and  tap  in  house  that  they  con- 
ceived to  be  the  measure  of  their  right.  Probably  they  knew 
of  the  questions  raised  by  defendants'  council  from  time  to 
time;  and  if  they  did,  they  do  not  seem  to  have  felt  suffi- 
ciently confident  of  their  position  to  test  their  rights  by 
asserting  them  before  the  council  and  getting  them  defined 
by  a  proper  deed,  or,  if  the  council  would  not  give  a  deed, 
by  a  suit  for  declaration  of  the  right.  The  old  man.  could 
then  have  given  evidence. 

They  preferred  the  indirect  method  ...  for  secur- 
ing future  continuation  of  the  service. 

I  cannot  find  such  a  bargain  as  plaintiffs  claim ;  and  the 
action  must  therefore  be  dismissed  with  costs.  And,  as  de- 
fendants agreed  that,  if  the  action  should  be  dismissed,  the 
counterclaim  should  also  be  dismissed,  I  dismiss  it  also  with 
costs. 
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TRIAL. 

CREIGHTON  v.  CARMAN. 

TriLsts   and    Trustees — Slmres   in   Company — Contract — De- 
claration of  Trust — Statute  of  Frauds. 

Action  to  recover  from  defendants  one-third  of  the  shares 
to  the  amount  of  $11,500  in  the  Nationiil  Portland  Cement 
Company,  Limited,  issued  by  the  company  to  defendant  Albert 
Carman  and  by  him  transferred  to  his  wife,  defendant  Emily 
Mary  Carman. 

A.  G.  MacKay,  K.C.,  for  plaintiff. 

J.  P.  Mabee,  K.C.,  for  defendants. 

Idington,  J.  (after  setting  out  the  facts  at  length)  : — 
I  find  as  a  fact  that  the  agreement  sworn  to  by  plaintiff,  and 
corroborated  by  McWilliams,  was  entered  into  by  defendant 
Al})ort  Carman  with  plaintiff  and  McWilliams,  and  that  the 
stock  received  by  Carman  was  the  result  of  this  agreement; 
and  what  naturally  and  incidentally  to  its  carrying  out  flowed 
therefrom  admits,  I  think,  of  no  doubt;  and  as  a  legal  con- 
sequence defendants,  or  the  one  of  them  in  whose  name  the 
stock  in  question  now  stands,  must  be  declared  a  trustee  to 
the  extent  of  $3,833.33  thereof,  and  whichever  of  them  re- 
ceived any  dividends  upon  this  amount  of  said  stock  must 
account  therefor. 

It  was  urged  at  the  trial  that  the  agreement  of  14th 
December,  1900,  was  the  basis  of  acquisition  of  this  stock, 
and  provided  how  it  should  be  divided,  and  thus  plaintiff  was 
excluded  in  law  and  in  fact  from  making  any  claim. 

I  do  not  so  view  this  agreement.  I  think*  it  was  the 
means  or  one  of  the  means  adopted  for  the  carrying  out  of 
the  agreement  of  7th  December,  1900.  I  accept  the  evidence 
of  plaintiff  and  McWilliams  as  to  the  desire  of  plaintiff  to 
keep  his  name  from  appearing — whatever  else  may  be  said 
of  the  reason  for  suppressing  the  name  of  plaintiff,  I  think 
ihe  true  reason  was  given. 

The  Statute  of  Frauds  is  pleaded,  but  I  think  the  case  of 
Archibald  v.  McNerhanie,  29  S.  C.  B.  564,  disposes  of  this 
contention,  and  that  the  agreement  I  find  to  have  existed  is 
not  within  the  statute. 

Judgment  must  therefore  go  for  plaintiff  as  against  de- 
fendants and  with  costs;  with  provision,  however,  that  if 
defendant  Emily  Mary  Carman  transfer  to  plaintiff  fojth-. 
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wiih  the  stock,  as  directed,  and  account  for  any  dividends 
she  may  have  received  in  respect  thereof,  costs  shall  be  taxed 
only  as  against  defendant  Albert  Carman. 


Teetzel,  J.  June  9th,  1904. 

TRIAL. 

MIALL  V.  OLVEE. 

Warehoitsmien — Storage  of  Goods  —  Loss — Injury — LiabiUty 
— Damages. 

Plaintiff,  as  executor  of  his  father^s  will,  sued  defend- 
ants as  warehousemen  for  damages  for  the  loss  of  certain 
furniture  and  other  goods  and  damage  to  goods  stored  with^ 
defendants  by  testator  on  9th  February,  1894.  Defendants 
were  owners  of  a  large  brick  warehouse  in  Ottawa,  and  the 
goods  in  question  were  placed  under  lock  and  key  in  a  com- 
partment by  themselves.  They  were  shortly  afterwards  re-  . 
moved  to  another  compartment  in  the  same  warehouse,  with 
some  other  goods ;  and  in  1900  were  again  removed  to  a  frame 
building  formerly  used  as  a  boathouse,  near  a  canal,  and 
\diich  defendants  used  as  a  warehouse.  The  goods  were 
placed  on  the  ground  floor  in  this  buildiag,  one  portion  of 
which,  was  used  as  a  stable.  Neither  the  testator  nor  plain- 
tiff was  notified  of  the  removal  from  the  brick  to  the  frame 
building,  nor  of  the  change  of  compartments  in  the  former 
warehouse.  When  plaintiff  sent  for  the  goods  in  May,  1903, 
seyeral  articles  were  missing,  and  considerable  damage  had 
been  done  to  the  carpets  and  upholstered  furniture  by  rats, 
and  other  portions  of  the  furniture  had  been  injured  by 
dampness. 

A.  F.  May,  Ottawa,  for  plaintiff. 
E.  6.  Code,  Ottawa,  for  defendants. 

Teetzel,  J. — Defendants  are  not  responsible  for  any 
injury  attributable  to  dampness.  The  original  warehouse 
was  not  heated,  which  testator  must  have  known  when  the 
goods  were  stored,  and  sufficient  dampness  to  cause  the 
veneering  to  peel  off  may  have  been  due  to  the  changing 
temperature  in  a  building  otherwise  well  protected  from 
moisture  from  without. 

Paid  warehousemen,  while  not  treated  as  insurers,  are 
bound  to  exercise  that  amount  of  care  which  a  prudent  and 
careful  person  would  exercise  for  the  protection  of  his  own 
property:  Addison  on  Contracts,  10th  ed.,  p.  799;  BeaPs 
Law  of  Bailments,  pp.  276-7;  Wilmott  v.  Jarvis,  12  U.  C.  E. 
G41 ;  Searle  v.  Laverick,  L.  B.  9  Q.  B.  122. 

VOL.  III.  O.  W.R.  NO.  23  —49  -f 
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If  the  goods  are  injured  by  mice  or  rats,  the  wardiouse- 
man  will  be  responsible  for  the  damage,  aasuming  he  has  not 
used  reasonable  care  to  prevent  finch  injury:  White  v. 
Humphrey,  11  Q.  B.  44;  Am.  &  Eng.  Encyc.  of  Law,  1st  ei, 
vol.  28,  p.  647. 

The  evidence  shewed  that  the  existence  of  a  stable  where 
horses  were  kept  in  part  of  the  frame  building  was  likely  to 
attract  rats  to  the  building.  The  extent  of  the  damage  by 
the  rats  was  so  great  that  it  is  impossible  to  believe  that  by 
ordinary  attention  defendants  would  not  have  observed  their 
presence  in  the  building,  and  no  evidence  was  given  of  any 
precaution  having  been  adopted  to  protect  plaintiffs  goods 
against  their  depredations ;  and  defendants  are  liable  for  this 
item,  the  damages  for  which  are  fixed  at  $125. 

Defendants  are  liable  also  for  the  loss  of  the  articles  not 
returned  to  plaintiff.  If  the  goods  had  not  been  removed 
from  the  original  compartment  in  which  they  were  placed, 
and  from  one  building  to  another,  the  risk  of  loss  would  have 
been  much  less.  Defendants  could  not  account  for  the  loss, 
by  theft  or  inevitable  accident,  and  having  taken  upon 
themselves  to  move  the  goods  twice  without  the  knowledge 
or  consent  of  the  owner,  they  are  not  protected  by  a  clause 
in  the  warehouse  receipt  exempting  them  from  "responsi* 
bility  for  any  loss  or  damage  caused  by  irresistible  force  or 
inevitable  accident,  or  caused  by  fire,  leakage,  or  deprecia- 
tion from  intrinsic  defects  or  from  want  of  any  special  care 
or  precaution;  "  and  defendants  must  be  held  accountable  for 
their  retiirn  in  reasonable  condition  to  the  owner. 

Lilly  V.  Doubleday,  7  Q.  B,  D.  510,  referred  to. 

Damages  for  the  articles  lost  fixed  at  $75.  There  is  a 
balance  of  $92.87  due  defendants  for  storage  charges.  Judg- 
ment for  plaintiff  for  $107.13  with  costs  on  the  County  Court 
scale,  without  set-off. 


Anglin,  J.  June  iqth,  1904. 

CHAMBERS. 

Ee  rex  V.  McDOUGALL. 

Criminal  Law  —  Tried  —  County  Judge's  Criminal  Court  — 
Election  by  Accw^ed — Particular  Judge — Criminal  Code, 
sec.  767 — Restricted  Conseni — Void  Election — Deposi- 
tions—  Accused  Waiving  Preliminary  Investigation  — 
Trial  Proceeding  in  Absence  of  Accused — Charge  of 
Theft — Breach  of  Trust — Jurisdiction — Prohiiition. 

Motion  by  defendant,  against  whom  five  charges  of  theft 
from  the  Ontario  Government  had  been  preferred,  to  pro- 
hibit the  senior  Judge  of  the  County  Court  of  York  from 
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proceeding  with  defendant's  trial  under  Part  LIV.  of  the 
Criminal  Code,  providing  for  the  speedy  trial  of  indictable 
oflfences. 

E.  E.  A.  DuVernet,  for  defendant. 

J.  R.  Cartwright,  Iv.C,  and  S.  C.  Biggs,  K.C.,  for  the 
Crown. 

AxGLiN^  J.,  (after  stating  the  proceedings  taken) : — 
Mr.  DuVernet  urges  five  distinct  objections  to  the  course 
heretofore  pursued  and  now  proposed  to  be  taken  in  these 
proceedings.  Although  it  may  be  unnecessary  for  me  to  deal 
with  them  all,  counsel  having  asked  me  to  express  an  opinion 
upon  each  objection  taken,  1  shall  dispose  of  them  seriatim. 

1st.  ''  The  election  under  sec.  767  is  for  trial  before  the 
particular  Judge  who  takes  it,  and  does  not  authorize  any 
other  Judge  to  proceed  with  the  trial." 

Sec.  767  now  reeds  as  follows:  "The  Judge,  or  such 
prosecuting  oflScer,  upon  having  obtained  the  depositions  on 
which  the  prisoner  was  so  committed,  shall  state  to  him: — 
(a)  that  he  is  charged  with  the  offence,  describing  it;  (b) 
that  he  has  the  option  to  be  forthwith  tried  before  a  Judge 
wfthont  the  intervention  of  a  jury,  or  to  remain  in  custody 
or  under  bail,  as  the  Court  decides,  to  be  tried  in  the  ordin- 
ary way  by  the  Court  having  criminal  jurisdiction."  The 
latter  sub-clause,  before  the  substitution  effected  by  63  & 
64  Vict.  ch.  46,  read  "before  such  Judge,"  and  not  as  now 
"before  a  Judge."  The  obvious  purpose  of  this  cbange  in 
the  wording  of  the  statute  was  to  permit  an  election,  not  for 
trial  before  the  particular  Judge  who  presided  when  it  hap- 
pened to  be  taken,  but  before  any  Jud^e  having  jurisdiction 
to  take  such  election  and  proceed  with  the  trial.  Nor  do 
I  think  sec.  770  should  be  held  to  restrict  the  generality  of 
the  election  required.  That  section  can  be  given  effect  by 
holding  it  to  apply  only  after  the  actual  trial  has  com- 
menced, which  is,  I  think,  its  real  purview.  The  election  pre- 
cedes arraignment,  and  is  required  to  give  jurisdiction  to  the 
Judge  to  try  the  accuf^ed.  It  is  not  part  of  the  trial.  The 
concluding  words  of  sec.  770  rather  aid  this  construction. 

But  the  record  of  the  actual  election  made  by  the  accused 
in  the  present  case  is  that  he  consented  "  to  be  now  tried  by 
the  said  Judsre,  without  a  jury."  This,  I  think,  must  be 
read  as  a  consent  to  trial  by  the  particular  Judge  who  then 
presided,  and,  in  my  opinion,  that  fact  vitiates  the  election. 
The  jurisdiction  in  question  is  purelv  statufory,  and  arises 
only  where  the  precise  conditions  upon  which  it  is  conferred 
exist.  The  statute  does  not  authorize  such  a  restricted  con- 
sent as  the  record  here  shews  to  have  been  obtained  from  the 
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accused;  and,  in  view  of  the  strict  compliance  with  such  ^re- 
visions which  is  required  (Rex  v.  Walsh,  7  0.  L.  R.  149),  I 
must  hold  that  the  election  prescribed  by  sec.  7C7  as  the 
foundation  of  the  jurisdiction  of  the  County  Judge's  Crim- 
inal Court  over  the  accused,  has  not  been  made. 

2nd.  "  The  depositions  upon  which  the  prisoner  was  com- 
mitted could  not  be  obtained  by  the  Judge  or  prosecuting 
officer,  none  having  been  taken  by  the  committing  magistrate, 
and  therefore  this  condition,  prescribed  for  arraignment  and 
election,  was  not  fulfilled.'' 

Mr.  Cartwright  argued  that  this  provision  was  (firecton', 
and  that,  if  it  be  mandatory,  the  accused  having,  waived  pre- 
liminary investigation,  the  information  itself  constituted  the 
depositions  upon  which  he  stood  committed  for  trial.  If  un- 
fettered by  authority,  I  should  probablv  so  hold,  in  view  of 
the  provisions  of  sec.  765.  Regina  v.  Gibson,  3  Can.  Crim. 
Cas.  451,  might  be  distinguished,  on  the  ground  that  in  that 
case  there  had  been  no  committal  for  trial.  But  the  de- 
cided view  expressed  by  the  Nova  Scotia  Court ^that  this 
section  requires  that  the  offence  charged  shall  be  stated  to 
the  accus(Ml  from  the  depositions  and  not  from  the  warrant 
of  commitment,  strengthened  by  the  opinion  of  the  late 
Mr.  Justice  Wurtele,  delivering  the  judgment  of  the  full 
Court  of  King's  Bench,  in  Rex  v.  Breckenridge,  7  Can.  Crim. 
Cas.  116,  120-1,  constrains  me  to  hold  that  a  person  accused, 
by  waiving  preliminary  investigation,  and  thus  accenting  com- 
mittal without  depositions  taken,  foregoes  his  right  to  a 
speedy  trial,  and  cannot,  under  such  circumstances,  make  an 
election  effectual  to  confer  jurisdiction  on  the  County  Judge'.? 
Criminal  Court.     .     .     . 

3rd.  "  The  County  Court  Judge  has  no  jurisdiction  to 
proceed  in  the  absence  of  the  accused  as  proposed.'* 

This  objection  is,  in  my  opinion,  well  taken. 

Section  660  of  the  Code  is  as  follows:  "Every  accused 
person  shall  be  entitled  to  be  present  in  Court  during  the 
whole  of  his  trial,  unless  he  misconducts  himself  by  so  inter- 
rupting the  proceedings  as  to  render  their  continuance  in  his 
presence  impracticable. 

*'  2.  The  Court  may  permit  the  accused  to  be  out  of 
Court  during  the  whole  or  any  part  of  anv  trial,  on  such 
terms  as  it  thinks  proper." 

Bv  sec.  535  the  former  distinction  between  felonies  and 
misdemeanours  is  abolished,  and  proceedings  in  respect  of 
all  indictable  offences  are  required  to  be  conducted  in  the 
same  manner.  Section  660  clearly  applies  to  and  governs 
trials  for  both  classes  of  offence.  But,  if  choice  had  to  be 
made  between  the  procedure  formerly  applicable  to  felonies. 
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trials  for  which,  according  to  the  best  authorities,  could  never 
proceed  in  the  absence  of  the  accused,  and  that  followed  in 
regard  to  misdemeanours,  which,  according  to  some  author- 
ities', permitted  of  the  trial  being  had  in  tile  absence  of  de- 
fendant: Archbold's  Criminal  Pleading  and  Evidence,  2l8t 
ed,,  p.  163;  but,  according  to  others,  did  not  even  in  such 
cases  countenance  that  course :  Rex  v.  Streek,  2  C.  &  P.  413 ; 
I  should  not  hesitate  to  hold  that  the  former  practice  govern- 
ing trials  for  felonies  must  now,  by  virtue  of  sec.  535,  pre- 
vail in  all  cases.  Otherwise  a  man  naight  be  tried  and  con- 
victed of  a  capital  offence  when  lying  unconscious  in  bed. 

In  my  opinion,  however,  sec.  660  excludes  any  such,  in- 
quiry, and  the  rights  of  the  accused  in  this  matter  now  en- 
tirely depend  upon  its  provisions.  Mr.  Cartwright  urged 
that  the  accused  may  come  if  he  chooses,  and  if  he  remain 
away,  the  Court,  proceeding  in  his  absence,  will  not  deprive 
him  of  his  right  to  be  present.  Assuming  real  and  absolute 
inability  to  attend  through  no  fault  of  his  own,  to  proceed 
to  try  defendant  in  his  absence  would,  in  my  opinion,  amount 
to  a  denial  of  the  right  to  be  present  affirmed  bv  sec.  660. 
Misconduct  "interrupting  the  proceedings  so  as  to  render 
their  continuance  in  his  presence  impracticable,''  is,  I  think, 
the  sole  ground  upon  which,  under  this  section,  a  trial  can, 
without  his  consent,  or  its  equivalent,  proceed  in  the  absence 
of  the  accused.  Sub-sec.  2  provides  for  the  case  of  his  de- 
siring the  trial  to  proceed  in  his  absence,  and  enables  the 
Court,  upon  such  terms  as  it  thinks  proper,  to  yield  to  his 
wish.  This  assumes  ability  of  the  accused  to  be  present,  and 
that  is  a  question  for  the  trial  Judge.  ...  If  the  ac- 
cused is  physically  fit  to  be  brought  to  the  Court  room,  the 
Crown  can  have  him  present.  The  Crown  officers  must 
accept  the  responsibility  of  action  in  this  matter.  If  defend- 
ant is  physically  unfit  to  come,  and  the  Crown  officers  do  not 
think  it  proper  to  take  the  responsibility  of  bringing  him  in 
that  condition  to  the  place  of  his  trial,  that  trial  cannot, 
in  view  of  the  provisions  of  sec.  660,  pi:occed  in  his  absence. 

4th.  "  Section  660  does  not  apply  to  speedy  trials  under 
part  LIV.  of  the  Code." 

This  objection  is,  in  my  opinion,  not  sustainable. 

5th.  "The  charfres  afi^ainst  the  prisoner  are  in  reality 
for  breach  of  trust  in  discharge  of  his  duties  as  a  public 
officer,  under  sec.  135,  which  the  General  Sessions  cannot 
try."'    See  sec.  540. 

This  objection  cannot  prevail.  If  the  evidence  when  taken 
should  fail  to  sustain  the  charge  as  laid  under  sec.  3T9,  but 
would  establish  an  offence  under  sec.  135,  there  could  be  no 
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conviction  in  the  General  Sessions  for  this  latter  offence,  and 
therefore  no  conviction  in  the  County  Judge's  Criminal 
Court. 

For  the  reasons  above  indicated,  I  think  the  prohibition 
asked  for  on  behalf  of  defendant  must  be  awarded  upon  these 
three  grounds : — (1)  The  conditions  upon  which  a  valid  elec- 
tion for  a  speedy  trial  could  be  made  did  not  exist.  (2) 
The  election  actually  made,  as  recorded,  is  not  that  contem- 
plated by  sec.  767,  and  is  on  that  account  invalid.  (3) 
Without  his  express  consent  or  its  equivalent,  defendant  can- 
not be  tried  in  his  absence  as  here  proposed. 

Teetzel,  J.  June  10th,  1904. 

CHAMBERS. 

Re  WILSON. 

Will  —  Constructian  —  Lapsed  Devise  —  Effect  on  Lega-cy 
Charged  an  Land  Devised — Effect  on  Devise  ofHemain- 
der — Acceleration  —  Contingent  Remainder — Intestacy 
— Dower — Alimony  Decree — Release — Estoppel. 

Motion  by  executors  of  Charies  Wilson,  under  Rule  938, 
for  order  declaring  construction  of  will. 

W.  Proudfoot,  K.C.,  for  executors. 

R.  C.  Clute,  K.C.,  for  the  widow  and  Mrs.  Cathcart. 

F.  W.   Harcouri,  for  infants. 

W.  A.  Skeans,  C.  Garrow,  Goderich,  and  M.  0.  Johnston, 
Goderich,  for  other  beneficiaries. 

TEETZ.EL,  J. — The  will  contains  this  clause:  "My  son 
George  S.  Wilson  to  have  the  west  half  of  lot  number  19  in 
the  4th  concession  of  Wawanosh,  and  he  is  to  pay  my  daugh- 
ter Elizabeth  Jane,  now  Mrs.  E.  Cathcart,  $100  a  year  for 
ten  years,  $1,000  in  all;  he  must  not  sell  any  timber  off  the 
place  until  this  $1,000  is  paid;  he  must  not  allow  his  mother 
on  the  place;  if  he  does,  he  forfeits  his  claim  to  the  place." 

And  subsequently  his  will  provides  that  '^  George  8.  Wil- 
son to  have  the  aforesaid  100  acres  for  his  life.  If  he  has  a 
son  at  his  death  called  Charies,  he  shall  be  the  heir  to  the 
estate;  if  not  Charies  Wilson  next  a  kin  shall  have  it.^' 

George  S.  Wilson  was  a  witness  to  the  will.  The  devise 
to  him  lapsing  under  sec.  17  of  the  Wills  Act,  two  questions 
arise;  (1)  What  is  the  effect  of  the  lapse  on  the  legacy  to 
Mrs.  Cathcart?  And  (2)  how  is  the  devise  of  the  remainder 
affected  ? 
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Aplin  V.  Stone,  [1904]  1  Ch.  543,  is  authority  for  hold- 
ing that  sec.  17  of  the  Wills  Act,  though  voiding  the  devise 
to  George  S.  Wilson,  does  not  strike  tlie  devise  out  of  the 
will,  and  that  the  will  must  therefore  be  construed  before 
sec.  17  is  applied. 

The  lapse  of  the  devise  to  George  cannot  therefore  affect 
the  bequest  to  Mrs.  Cathcart,  as  to  which  the  testator's  in- 
tention must  be  ascertained  irrespectively  of  the  fact  that  by 
operation  of  law  his  intention  to  benefit  his  son  George  S. 
Wilson  has  been  defeated. 

I  think  the  testator  intended  to  charge  the  land  with  pay- 
ment of  $100  a  year  for  10  years  to  Mrs.  Cathcart,  whether 
or  not  that  period  should  extend  beyond  his  son's  life  or 
beyond  the  time  within  which  he  might  forfeit  his  right 
thereto  under  the  first  provision.  In  other  words,  I  do  not 
think  he  intended  to  limit  her  rights  or  security  fo  the  life 
estate  of  George  or  to  such  term  as  he  miffht  have  before 
forfeiting  his  title  to  the  farm. 

In  determining  this  I  do  not  consider  it  necessary  to  con- 
sider whether  or  not  the  condition  imposed  as  to  George  for- 
feiting his  right  to  the  place  is  a  valid  one. 

As  to  the  charge  being  implied  by  testator's  direction 
to  the  devisee  to  pay  the  legacy,  see  Robson  v.  Jardine,  22 
Gr.  420;  Re  Thomas,  2  0.  L.  R.  660. 

Then,  is  the  devise  of  the  remainder  accelerated  or  other- 
wise affected  by  the  lapse?  George  S.  Wilson  has  no  son 
called  Charles.  The  remainder  is  clearlv  contingent,  and 
the  devise  of  it  is  not  therefore  accelerated  bv  the  lapse  of 
the  devise  to  George,  and  to  the  extent  of  his  life  tenancy  or 
until  he  has  a  son  called  Charles,  there  is,  in  my  opinion,  an 
intestacy.  The  point  is  well  covered  by  In  re  Townsend's 
Estate,  34  Ch.  D.  357,  followed  by  Aplin  v.  Stone,  supra. 

Another  question  for  determination  is  as  to  the  widow's 
right  to  dower.  By  a  consent  decree  in  an  alimonv  suit  by 
the  present  widow  against  testator,  it  is  provided  that  after 
payment  of  $500  and  costs,  and  arrears  of  interfm  alimony 
"  the  plaintiff  do  from  time  to  time  execute  a  proper  release 
of  her  dower  or  right  to  dower  in  the  lands  and  premises 
in  the  bill  mentioned  upon  the  same  being  tendered  to  her 
for  execution." 

The  effect  of  this  decree  is,  I  think,  that  the  widow  ac- 
cepted the  moneys  payable  to  her  thereunder  in  satisfaction 
of  aU  her  dower  rights  in  the  lands  described  in  the  bill,  and 
that  she  is,  notwithstanding  she  has  not  executetl  a  formal 
release,  as  provided  in  the  decree,  as  much  estopped  as  she 
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would  have  been  by  a  nlarriage  settlement  or  deed  of_  separa- 
tion in  which  satisfaction  for  dower  had  been  provided  for, 
as  to  which  see  Eves  v.  Booth,  27  A.  R.  420,  and  cases  therein 
cited ;  also  Theobald  on  Wills,  6th  ed.,  p.  61^5 ;  and  Cameron 
on  Dower,  p.  430. 

Xothing  in  the  decree,  however,  deprives  the  widow  of 
dower  in  lands  subsequently  acquired  by  the  testator,  nor  is 
her  right  to  share  in  the  undisposed  of  personal  estate  under 
the  Statute  of  Distributions  affected. 

Order  accordingly.    Costs  of  all  parties  out  of  the  estate. 


Street,  J.  June  10th,  1904. 

CHAMBERS. 

HURON  AXD  BRUCE  LOAN  CO.  v.  EVANS. 

Jury  Notice — Irregvlariiy — Specific  Performance — Counter- 
claim  for  Deceit — Legal  and  Equitable  Issues, 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
ante  701,  dismissing  plaintiffs'  application  to  strike  out  jury 
notice. 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

G.  C.  Campbell,  for  defendant. 

Street^  J.,  held  that  the  action  being  one  which,  before 
the  Administration  of  Justice  Act,  could  have  been  brought 
only  in  the  Court  of  Chancery,  the  jury  notice  was  irregular. 

Appeal  allowed  and  order  made  striking  out  jury  notice. 
Costs  of  motion  and  appeal  to  be  costs  in  the  cause. 

June  10th,  1904. 
divisional  court. 

REX  V.  MANCION. 

Justice  of  the  Peace — Conviction — Want  of  Jurisdiction — 
Certiorari — No  Formal  Conviction  Returned — Quashing 
Conviction  as  Pronounced — Costs — Misconduct  of  Jus- 
tice— Jurisdiction  to  Give  Costs  against — Infraction  of 
Ontario  Statute — Protecting  Justice  from  Action, 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to  quash 
the  conviction  of  defendant  by  G.  E.  Belanger,  a  justice  of 
the  peace  for  the  district  of  Algoma,  on  a  charge  of  trespass 
to  lands  preferred  by  C.  Thibeault.  It  appeared  from  the 
return  to  the  certiorari  that*  no  formal  conviction  had  been 
drawn  up,  but  only  a  minute  of  the  adjudication  of  the 
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justice,  by  which  it  appeared  that  he  convicted  defendant  and 
ii;iposed  upon  him  a  fine  of  $1  with  costs,  amounting  to  $6. 
It  was  conceded  upon  the  argument  that  the  justice  erred  in 
convicting  defendant.  By  sec.  858  of  the  Criminal  Code,  if 
the  justice  convicts  or  makes  an  order'  against  defendant,  a 
minute  or  memorandum  of  it  is  then  to  be  made,  and  the 
conviction  or  order  is-  afterwards  to  be  drawn  up  by  the 
justice. 

A.  H.  Marsh,  K.C.,  for  defendant. 

W.  E.  Middleton,  for  the  magistrate  and  the  prosecutor. 

The  judgment  of  the  Court  (Meredith^  C.J.,  Mac- 
M^HON,  J.;  Teetzel^  J.),  was  delivered  by 

Meredith,  C.J.—^The  fact  that  no  formal  conviction  was 
returned  is  no  reason  why  the  conviction  should  not  be 
quashed.  The  formal  conviction  is  only  the  entering  on 
parchment  of  the  proceedings  which  have  already  taken 
place;  it  is  like  recording  a  judgment  in  a  superior  court: 
Hutchinson  v.  Ijowndes,  4  B.  &  Ad.  118,  121-122 ;  Haacke  v. 
Adamson,  14  C.  P.  201,  206. 

It  was  argued  that  this  Court  had  no  jurisdiction  to 
award  costs  against  either  the  justice  or  the  prosecutor.  .  . 
In  my  opinion  Eex  v.  Bennett,  4  0.  L.  E.  205,  has  no  appli- 
cation, the  prosecution  here  being  for  an  infraction  of  an 
Ontario  statute  (B.  S.  0.  ch.  120)  ;  and  for  the  same  rea- 
son it  is  unnecessary  to  deal  with  the  argument  as  to  the 
alleged  want  of  efficacy  of  the  Rules  of  the  Supreme  Court 
of  Judicature  as  to  costs,  which  were  passed  after  the  deci- 
sion in  Bex  v.  Bennett.  Section  119  of  the  Judicature  Act, 
which  is  the  governing  statute,  beyond  question  gives  juris- 
diction to  the  Court  to  award  costs  of  any  proceeding  before 
the  Court,  and  to  determine  by  whom  and  to  what  extent 
they  are  to  be  paid.  The  proceedings  taken  against  the  appli- 
cant were  wholly  unwarranted.  What  was  complained  of  as 
a  trespass  upon  Thibeault's  land  was  in  fact  the  lawful  user 
of  a  highway  which  had  been  established  by  the  municipality. 
The  justice  appeared  to  have  acted  in  a  hig^hlv  injudicious 
and  unjudicial  manner  throughout  the  proceedings.  A  war- 
rant for  the  arrest  of  the  defendant  was  issued  in  the  first 
instance,  and  under  it  he  was  arrested  and  brought  in  cus- 
tody before  the  justice,  and,  although  the  by-law  was  proved, 
he  paid  no  attention  to  it,  but  convicted  the  defendant.  The 
case  is  one  in  which  the  discretion  of  the  Court  to  award 
costs  should  bo  exercised  by  giving  them  against  both  the 
justice  and  the  prosecutor.  Imposing  costs  upon  him  will 
sufficiently  mark  the  Court's  disapproval  of  the  conduct  of 
VOL.  ni.  o.w  R.  NO.  23.—49a 
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the  justice,  and  it  should  be  a  condition  oT  quashing  the 
conviction  that  no  action  shall  be  brought  against  hinil 

Kule  absolute  qua^ihing  conviction  with  costs  to  be  paid 
by  the  justice  and  the  prosecutor  on  condition  that  no  action 
be  brought  against  the  justice. 


June  IOtii,  1904. 
divisional  court. 

BOGART  V.  ROBERTSON. 

Promissory  Nofie — Joint  and  Several  Obligation — Release  of 
one  of  Several  Makers — Instrument  in  Writing — ^.4^ 
tempt  to  Infer  Reservation  of  Rights  againM  Other 
Makers  from  Later  InstrumefUs, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  dis- 
missing this  action,  and  holding  that  defendant,  as  a  joint 
and  several  debtor  in  respect  of  the  promissory  note  sued 
upon,  was  discharged  from  liability  by  the  release  of  a  co- 
debtor,  one  James  E.  Souch. 

Plaintiff  appealed  on  the  ground  that  the  release  of  Souch 
was  accompanied  by  a  reservation  of  plaintiff's  rights  against 
the  other  debtors.  This  reservation,  not  expressed  in  the 
instrument  releasing  Souch,  was  sought  to  be  imported  from 
other  documents  of  later  dates,  as  evidencing  an  intention 
on  the  part  of  plaintiff  that  tlio  liability  of  all  the  debtors, 
except  Souch,  should  continue. 

The  appeal  was  heard  by  Boyd.  C,  Meredith.  J.,  Ang- 
LIN,  J. 

J.  Bicknell,  K.C.,  and  T.  H.  Lloyd,  Newmarket,  for 
plaintiff. 

E.  E.  A.  DuVernet,  for  defendant. 

Boyd,  C. — The  document  under  seal  of  4th  October,  1894, 
in  which  plaintiff  and  other  holders  of  notes  against  J.  E. 
Souch  and  others  joined,  is  a  clear  and  unqualified  release 
of  J.  E.  Souch,  for  valuable  consideration,  from  all  liability 
to  them  on  the  notes,  and  they  thereby  agree  to  indemnify 
and  hold  harmless  the  said  Souch  from  any  further  payment 
to  them  under  the  said  notes.  That  document  is  self-con- 
tained and  explicit,  and  imports  a  clear  and  distinct  release 
of  Souch  from  all  liability,  on  the  faith  of  which  he  procured 
valuable  consideration  to  be  transferred  for  the  benefit  of 
the  holders  of  the  notes.     .     .     . 
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If  recovery  is  had  in  this  action,  the  effect  of  that  would 
be  to  give  defendant  rights  of  contribution  against  Souch, 
which  was  not  contemplated  by  him  when  he  charged  his 
position.and  got  a  release  from  the  note.  There  is  no  quali- 
fication of  this,  60  far  as  Souch  is  concerned,  then  or  after- 
wards, and  his  release  is  the  release  of  all :  Notth  v.  Wake- 
field, 13  Q.  B.  540.  It  seems  to  be  an  insuperable  difficulty  • 
upon  this  record,  in  that  it  seeks  to  destroy  or  reduce  the 
effect  of  the  release  granted  by  plaintiff  to  Souch — the  legal 
result  of  which  is  that  all  the  co-makers  of  the  note  were  dis- 
charged from  liability. 

There  is  no  instrument  to  change  this  result;  for  the 
agreement  of  21st  January,  1895,  creates  no  new  liability;  it 
only  stipulates  that  the  liabilities  of  defendant  to  plaintiff 
existing  at  the  date  thereof  shall  not  be  released  or  aban- 
doned; but  it  is  not  proved  that  any  such  liability  then 
existed — certainly  not  on  this  note,  which  had  been  released 
as  a  legal  consequence  of  the  instrument  made,  three  months 
before. 

I  can  see  no  ground  for  disturbing  the  judgment  of 
Street^  J.,  and  it  should  be  affirmed  with  costs. 

Meredith  and  Angltn,  JJ.,  gave  reasons  in  writing  for 
the  same  conclusion. 


June  IOtit,  190^. 

DIVISIONAL  COURT. 

ONTAKIO    PAVING   BRICK    CO   v.    TOROXTO   CON- 
TRACT] XG  AND  PAVING  CO. 

Sale  of  Goo(k — Action  for  Price — Contract — Dama/jes  for 
Deluy — Breach  of  Con  tract  —  Penalties  —  Claim  and 
Counterclaim — Costs. 

Appeal  by  plaintiffs  from  judgment  of  Falconbridg-e, 
CJ.,  dismissing  action  to  recover  a  balance  of  $285  for  pav- 
ing bricks  sold  to  defendants.  Defendants  counterclaimed 
for  $285  for  damages  for  delay,  and  the  trial  Judge  held 
defendants  entitled  to  damages  to  that  amount,  and  that 
the  claim  was  thereby  extinguished,  and  he  dismissed  the 
action  with  costs. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J.,  Anq- 
LIN,  J. 

W.  H.  Irving,  for  plaintiffs. 

C.  Millar,  for  defendants. 
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Anglin^  J. — Action  to  recover  a  balance  due  upon  a  con- 
tract to  supply  paving  bricks  amounting  to  $285.  Subject 
to  a  riglit  set  up  by  defendants  to  recover  damages  allegeil 
to  have  been  sustained  by  them,  in  consequence  of  delay  in 
delivery  on  the  part  of  plaintiffs,  the  claim  of  the  latter  was 
admitted.  These  damages,  amounting  to  $285,  represented 
moneys  paid  by  defendants  to  the  corporation  of  the  city  of 
Toronto,  with  whom  they  had  contracted  for  the  construc- 
tion of  a  pavement  on  Givens  street  within  a  limited  time. 
Though  relieved  from  liability  for  a  penalty  of  $10  per  day 
for  default  under  their  contract  with  the  municipal  corpora- 
tion, defendants  were  obliged  to  pay  the  wages  of  tRe  city  in- 
spector for  95  days  during  which  his  services  were  required 
beyond  the  date  fixed  by  the  contract  for  completion  of  the 
work.  The  question  at  the  trial  was  whether  plaintiffs  had 
bound  themselves  to  supply  the  paving  bricks  required  in 
time  to  enable  defendants  to  fulfil  their  contract  with  the 
city.  The  contract  to  supply  brick  was  made  by  oral  accept-, 
ance  of  a  written  order  of  defendants,  dated  17th  March, 
1903,  in  the  following  words :  ^*  Please  to  supply  us  with 
enough  No,  1  paving  brick  to  perform  our  contract  for  Givens 
street  brick  pavement  from  College  to  Bloor  street  i  the  price 
for  these  bricks  is  to  be  $14  per  M.  delivered  f.o.b.  Grand 
Trunk  cars,  Toronto,  as  arranged  with  Mr.  Maguire  when 
the  work  was  tendered  for.'' 

Upon  the  point  above  mentioned,  which  was  at  the  trial 
and  is  on  this  appeal  the  most  material,  there  is  a  conflict  of 
testimony  as  to  whether  there  was  any  express  understanding 
at  the  time  when  the  contract  was  made,  and  there  is  also 
contradictory  evidence  as  to  the  giving  of  notice  by  defend- 
ants to  plaintiffs  during  the  progress  of  the  work  that  the 
former  would  hold  the  latter  liable  for  the  penalties  to 
which  they  were  themselves  subject  for  delay.  The  docu- 
mentary evidence,  so  far  as  it  goes,  makes  in  defendants' 
favour.  Under  these  circumstances  an  appellate  Court  does 
not  usually,  whatever  its  own  view  of  the  weight  of  the  evid- 
ence, disturb  the  findings  of  the  trial  Judge.  I  cannot  find 
anv  sufficient  reason  here  for  a  departure  from  this  salutary 
practice. 

But,  upon  the  admissions  of  defendants'  own  witnesses, 
the  delay  for  which  the  city  exacted  $285  was  only  in  part 
attributable  to  plaintiffs'  failure  to  make  prompt  delivery. 
How  much  of  this  damage  should  be  ascribed  to  plaintiffs' 
breach  of  contract  and  how  much  to  the  other  cause  of  "delay, 
cannot  with  accuracy  be  determined  upon  the  evidence.  If 
the  whole  amount  paid  by  defendants  on  this  account  be 
divided  into  two  equal  shares,  and  if  one  of  these  be  charged 
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to  plaintiffs,  for  that  part  of  the  delay  for  which  they  afe 
responsible,  justice  will  probably  be  meted  out  as  nearly  as 
possible.  Deducting,  therefore,  $142^50  for  defendants'  dam- 
ages, plaintiffs  should  have  judgment  for  $142.50  on  their 
elaim>  with  costs  on  the  County  Court  scale,  but  without  set- 
off to  the  defendants.  The  counterclaim  will  be  dismissed 
without  costs,  and  there  will  be  no  costs  of  this  appeal. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Boyd,  C,  concurred. 


Street,  J.  June  11th,  1904. 

WEEKLY  COURT. 

ee  chantlee  and  cleek  of  peace  of  middle- 
sex. 

Criminal  Law — Conviction  for  Stealing  Cattle — Committal 
for  Trial  of  Person  Charged  with  Receiving  the  Same 
Cattle — Eight  to  Inspect  Information  and  Depositions  in 
Previous  Proceedings — Clerk  of  the  Peace — Mandamus 
—^R.S.  0.  ch.  S2U,  sec.  11— '  Affected/' 

Chantler  was  committed  for  trial  at  the  Middlesex  Ses- 
sions upon  three  charges  of  receiving  cattle  stolen  from 
Hopper  Ward,  Henry  Brown,  and  Lionel  J.  Chute,  knowing 
them  to  have  been  stolen.  At  a  previous  Sessions  three  men 
named  Butler,  Mitchell,  and  Parsons  were  convicted  of  steal- 
ing the  cattle  in  question  from  Chute. 

The  solicitor  for  Chantler  applied  to  the  Clerk  of  the 
Peace  for  leave  to  inspect  the  information  and  depositions 
before  the  committing  justice  of  the  peace  in  the  proceedings 
against  Butler,  Mitchell,  and  Parsons.  The  Clerk  refused 
leave,  and  also  refused  a  request  for  copies  of  these  proceed- 
ings. 

Three  other  men  named  Mitchell,  Connell,  and  Kellestine 
were  convicted  at  a  previous"  Sessions  of  stealing  the  cattle 
of  one  Walter  Steer. 

The  solicitor  for  Chantler  applied  to  the  Clerk  of  the 
Peace  for  leave  to  inspect  or  for  copies  of  the  information 
and  depositions  in  the  cases  against  Mitchell,  Connell,  and 
Kellestine.  This  also  was  refused.  No  chargfe  was  pending 
against  Chantler  of  having  received  the  cattle  stolen  from 
Steer,  but  his  solicitor  swore  that  he  was  instructed  that 
Mitchell,  Connell,  Kellestine,  Parsons,  and  Butler,  stole  the 
cattle  of  Lionel  J.  Chute,  and  had  been  convicted.  The 
aflSdavit  of  the  Crown  Attorney  for  Middlesex  shewed  that 
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these  instructions  were  incorrect  so  far  as  they  stated  tJiat 
these  persons  were  convicted  of  stealing  the  cattle  which 
Chantler  was  charged  with  receiving. 

Under  these  circumstances,  Chantler  moved  for  a  manda- 
mus to  compel  the  Clerk  of  the  Peace  to  allow  inspection  of 
those  records  or  to  furnish  certified  copies  of  them. 

F.  Arnoldi,  K.C.,  for  Chantler. 

J.  E.  Cartwright,  K.C.,  for  the  Clerk  of  the  Peace. 

Street,  J. — The  documents  in  question  are  records  of  the 
Court  in  which  the  several  prisoners  charged  with  cattle 
stealing  were  convicted,  and  are  in  the  custody  of  the  Clerk 
of  the  Peace  for  the  county  of  Middlesex. 

By  sec.  11  of  R.  S.  0.  ch.  324  it  is  provided  that  '^  a  person 
affected  by  any  record  in  any  Court  of  this  Province,  whether 
it  concerns  the  King  or  other  persons,  shall  be  entitled,  upon 
payment  of  the  proper  fee,  to  search  and  examine  the  same 
and  to  have  an  exemplification  or  a  certified  copy  thereof 
made  and  delivered  to  him  by  the  proper  officer."    .     .     . 

The  applicant  is  charged  with  receiving  cattle  stolen  from 
one  Lionel  J.  Chute,  knowing  them  to  have  been  stolen; 
three  men  named  Butler,  Mitchell,  and  Parsons,  have  been 
convicted  of  stealing  these  cattle,  and  these  three  men  are 
those  from  whom  it  is  alleged  that  Chantler  received  them. 

In  my  opinion,  he  is  *^ affected"  by  the  evidence  given 
against  these  three  men,  and  should  be  allowed  to  inspect  the 
informations  and  depositions  in  the  charges  against  them. 

He  has  not  shewn  that  he  is  affected  by  the  evidence  in 
the  charges  against  the  men  convicted  of  stealing  Walter 
Steer's  cattle,  for  he  is  not  charged  with  receiving  those 
cattle,  and  has  not  shewn  any  connection  between  the  charges 
against  them  and  the  charges  against  himself.  He  is  not, 
therefore,  entitled  to  inspect  the  papers  on  record  relating 
to  the  charges  of  stealing  Walter  Steer^s  cattle. 

No  costs  of  the  application. 

Street,  J.  June  11th,  1904. 

WEEKLY  COURT. 

BAER  CASH  AXD  PACKAGE  CARRIERS  CO.  v.  HAM- 
ILTOX  BRASS  MANUFACTURING  CO. 

Account — Agreement  as  to  ManufcLcUire  and  Sale  of  Patented 
Article — License  to  Sell  or  Agency  for  Sale — Partnership — 
Fiduciary  Relation  ship — Statute  of  Limitations — Cancel- 
la f ion  of  Agreement — Notice — Subsequent  Sales  —  Waiver 
— Reference  —  Sales  Subsequent  to  Judgment  —  Infringe- 
ment, 

Appotil  by  plaintiffs  from  certificate  of  Master  at  Ham- 
ilton. 
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Action  to  recover  moneys  alleged  to  be  due  to  plaintiffs 
by  defendants  upon  an  agreement  by  which  plaintiffs  pur- 
ported to  appoint  defendants  their  sole  agents  for  Canada 
for  the  sale  of  "  carriers  "  to  be  manufactured  by  defendants 
at  a  cost  not  exceeding  certain  fixed  sums.  The  agreement 
provided  that  defendants  should  make  quarterly  reports  of 
the  business  done,  and  should  divide  the  profit  equally  be- 
tween themselves  and  plaintiffs,  deducting  from  sales  only 
the  cost  of  manufacture  and  nothing  else.  The  agreement 
also  provided  that  "for  the  non-fulfilment  of  any  of  the 
requirements  of  this  agreement  either  party  can  annul  the 
same  by  serving  notice  on  the  other  party.'^ 

At  the  trial  on  11th  November,  1901,  a  judgment  was 
pronounced  declaring  that  the  agreement  had  not  been  dis- 
solved, but  was  in  force;  declaring  that  plaintiffs  had  com- 
mitted a  breach  of  it  by  selling  certain  of  the  carriers  in 
Canada  without  the  leave  of  defendants;  ordering  plaintiffs 
to  account  to  defendants  for  the  profits  realized  from  such 
sales ;  ordering  defendants  to  account  to  plaintiffs  for  moneys 
payable  under  the  agreement;  and  referring  the  accounts  to 
the  Master. 

On  13th  November,  1901,  defendants  served  notice  upon 
plaintiffs  annulling  the  agreement  for  plaintiffs'  breach  of 
its  terms  as  found,  by  the  judgment. 

The  judgment  was  taken  into  the  Master's  oflSce  in  June,. 
1903.  Defendants  set  up  the  Statute  of  Limitations,  as  the 
judgment  specially  permitted  them  to  do,  as  an  answer  to 
the  claim  of  plaintiffs  to  go  into  the  accounts  beyond  six 
years  from  the  commencement  of  the  action ;  and  they  set  up- 
the  cancellation  of  the  contract  by  the  notice  of  13th  No- 
vember, 1901,  as  an  answer  to  a  claim  made  by  plaintiffs  to 
charge  defendants  wijh  the  profits  on  the  sales  of  carriers 
after  that  date. 

The  Master  certified  that  he  had  ruled  that  defendants 
were'  entitled  to  set  up  the  statute  as  an  answer  to  the  claim 
to  open  the  accounts  prior  to  6  years  before  action  brought ; 
and  that  plaintiffs  were  not  entitled  to  surcharge  defendants 
in  respect  of  sales  made  by  them  after  13th  November,  1901, 
because  the  agreement  had  been  cancelled  from  that  date  by 
the  notice. 

W.  M.  Boultbee,  for  plaintiffs. 

G.  Lymch-Staunton,  K.C.,  for  defendants. 

Street,  J. — .  .  .  Plaintiffs  contend  that  they  and 
defendants  are  by  the  terms  of  the  agreement  constituted 
partners,  or,  if  not  partners,  that  defendants  are  agents  for 
plaintiffs  imder  an  agency  still  subsisting,  or,  if  not  agents,. 
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that  defendants  are  in  a  fiduciary  position,  and  xhat  the 
existence  of  any  of  these  relations  is  sufficient  to  prevent  the 
•Statute  of  Limitations  from  being  applicable  to  their  deal- 
ings.. 

The  evidence  shews  that  the  transaction  was  in  fact  an 
agreement  by  which  plaintiffs  licensed  defendants  to  manu- 
facture and  sell  in  Canada  an  article  which^  as  the  parties 
at  the  time  believed,  whether  rightly  or  wrongly,  defendants 
could  not  lawfully  make  of  sell  without  such  license.  In- 
steAd  of  exacting  a  royalty  upon  each  machine,  plaintiffs 
stipulated  that  defendants  should  pay  them  one^half  of  the 
amount  at  which  it  was  sold,  after  deducting  the  actual  cost 
of  manufacture;  and,  in  order  to  enable  them  to  ascertain 
the  amount,  plaintiffs  were  to  be  at  liberty  to  examine  defen- 
dants* books.  Defendants  used  their  own  plant,  bought  tlieir 
own  materials,  employed  their  own  men,  and  conducted  their 
•own  sales  at  prices  fixed  by  themselves,  and  did  all  upon  their 
own  credit.  If  the  agreement  had  used  the  word  **  license  " 
instead  of  *^  agent,"  there  could  have  been,  I  think,  no  ques- 
tion whatever  as  to  the  nature  of  the  relation  intended  to  be 
created.  As  a  matter  of  fact  defendants  were  not  created 
agents  of  plaintiffs  for  any  purpose,  and  the  keeping  of  ac- 
counts was  only  the  mode  adopted  of  arriving  at  the  amoimt 
of  the  royalty.  In  my  opinion,  there  was  neither  partnership 
nor  agency  nor  fiduciary  relationship  created,  but  an  indebt- 
edness depending  upon  the  amount  realized  from  sales.  I 
must  therefore  hold  that  the  Statute  of  Limitations  applied. 

Counsel  for  plaintiffs  contended  that  the  corespondence 
put  in  at  the  trial  and  before  the  Master  upon  the  reference 
shewed  that  defendants  had  condoned  the  breach  by  plaintiffs 
which  the  judgment  declares  they  had  committed,  and  were 
therefore  not  entitled  to  rely  upon  that  breach  as  a  ground 
for  cancelling  the  contract.  He  further  contended  that  the 
fact  of  defendants  having  made  sales  of  the  carriers  subse- 
quent to  the  alleged  cancellation  was  evidence  that  they  had 
waived  the  notice  of  13th  November,  1901.     ... 

In  an  action  for  an  account  against  an  agent,  upon  a 
judgment  that  the  defendant  do  account,  the  accounts  may 
be  taken  in  the  Master's  office  do\^Ti  to  the  time  of  his  report: 
Bulstrode  v.  Bradley,  3  Atk..582;  Bell  v.  Read,  ib.  592. 

I  have  .  .  .  gav6  through  the  correspondence  upon 
which  plaintiffs  rely  as  shewing  a  condonation  of  their  breach 
of  the  agreement,  and  I  have  considered  the  bearing  of  the 
subsequent  sales  as  evidence  of  waiver  of  the  notice  of  13th 
Xovember.  1901. 

Defendants,  upon  becoming  aware  that  plaintiffs  had  sold 
•carriers  in  Canada,  asked  for  an  account  of  the  profits  made 
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upon  them;  this,  after  long  delay,  was  furnished  to  them,, 
and  they  refused  to  agree  to  the  basis  upon  which  it  had  been 
computed,  .unless  plaintiffs  would  allow  them  to  adopt  the 
same  basis  in  calculating  profits  upon  their  own  sales.  ' 
Plaintiffs  refused  to  consent  to  this,  and  the  matter  con- 
tinued in  this  position  until  action  brought. 

Under  these  circumstances,  I  am  of  opinion  that  there 
was  no  condonation  of  the  breach  by  plaintiffs  of  the  con- 
tract, and  that  defendants'  notice  of  13th  November,  1901, 
was  effectual  to  terminate  the  agreement.  After  that  date,, 
however,  defendants,  as  plaintiffs  allege,  continued  to  sell 
carriers;  and  the  Master  has  held  that  his  only  power  under 
the  reference  is  to  inquire  into  the  accounts  down  to  the  date 
of  the  termination  of  the  agreement,  and  he  has  refused  to 
consider  plaintiffs'  claim  to  share,  under  the  agreement,  in 
the  profits  of  sales  made  by  defendants  after  that  date. 

In  my  opinion,  the  Master,  having  rightly  decided  that 
the  agreement  had  been  terminated  by  tht^  notice  of  13th 
November,  1901,  also  rightly  held  that  he  should  not  in- 
vestigate sales  made  by  defendants  subsequent  to  that  date. 

The  matter  stands  as  if  the  parties  had  agreed  that  down 
to  13th  November,  1901,  defendants  should  pay  to  plaintiffs 
a  share  of  the  profits  by  way  of  royalty  upon  sales  made 
down  to  that  date.  At  that  date  the  royalty  ceased.  If 
defendants  had  a  right  without  the  leave  of  plaintiffs  to  go 
on  selling  the  articles,  plaintiffs  have  no  claim ;  if  they  had 
no  such  right,  then  plaintiffs'  claim  is  not  under  the  agree- 
ment, which  is  all  that  the  present  action  deals  with,  but 
for  infringement  of  their  right,  which  must  be  the  subject 
of  a  different  action. 

The  appeal  must,  therefore,  be  dismissed  with  costs  on 
both  grounds,  but  the  dismissal  will  be  without  prejudice  to- 
any  action  plaintiffs  may  be  advised  to  bring  against  defen- 
dants for  any  infringement.     ... 


Falconbridge,  C.J.  June  11th,  1904.. 

WEEKLY   COURT, 

Be  KELLY  AND  TOWN  OF  TORONTO  JUNCTION. 

Municipal  Corporation  —  Local  Option  By-law  —  Irregular 
Second  Reading  in  Council — Absence  of  Motion  that  By- 
law he  Read — Subsequent  Approval  of  By-law  by  Ratepay- 
ers —  Substantially  Regular  Procedure  —  Parliamentary 

Practice — Motion  to  Quash — Discretion — Delay. 

» 
Motion  to  quash  by-law  No.  551  of  the  municipal  council 
of  the  town  of  Toronto  Junction,  a  by-law  to  i)rohibit  the- 
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sale  of  liquor  in  the  town.  At  a  meeting  of  council  held  on 
-5th  October,  1903,  it  was  moved  by  Councillor  Baird,  and 
seconded  by  Councillor  Howell,  that  leave  be  granted  to  in- 
troduce and  read  a  first  time  this  day  a  by-law  "  To  prohibit 
the  sale  of  liquor  in  the  town  of  Toronto  Junction."  This 
motion  was  carried  on  a  division,  eight  members  of  the  coun- 
cil, including  the  mayor,  voting  yea;  and  two  councillors 
(Bond  and  Ford)  voting  nay.  The  by-law  was  then  read  a 
first  time.  At  a  meeting  held  on  17th  November,  1903,  it 
was  moved  by  Councillor  Bond,  seconded  by  Councillor  Ford, 
^Ifhat  the  second  reading  of  by-law  re  local  option  be  de- 
ferred t»  the  first  regular  meeting  after  the  inauguration  of 
the  new  couMil  in  January  next."  This  motion  was  lost 
on  a  division,  CouncttkNCS  Bond,  Bull,  and  Ford  voting  yea; 
and  six  coimcillors  and  the  iiuqm  voting  nay. 

The>  next  entry  in  the  minute  book  Uttds  as  follows: 
*•  The  by-law  re  local  option  was  read  a  second"  tmm  mkd.  re- 
ferred to  a  committee  of  the  whole."  The  remaining  entries 
in  the  minute  book  of  the  proceedings  at  that  meeting  were 
as  follows :  "  Moved  by  Councillors  Baird  and  Howell  that 
this  council  do  now  go  into  committee  of  the  whole  to  fill 
blanks  in  by-laws  now  before  the  council  intituled  *A  by-law 
to  prohibit  the  sale  of  liquor  in  the  town  of  Toronto  Junc- 
tion ^  and  *A  by-law  for  the  appointment  of  deputy  returning 
ofiicers.'     Carried. 

"Council  in  committee  of  the  whole;  Councillor  Howell 
in  the  chair;  committee  arose  and  reported  blanks  filled." 

'*A  by-law  re  local  option,  the  blanks  having  been  filled 
in  committee  of  the  whole,  was  read  and  passed  as  having 
had  its  second  reading,  and  the  clerk  ordered  to  have  the 
by-law  printed  in  the  Tribune  and  in  the  Leader  and  Re- 
corder'' 

Councillor  Bond  filed  the  following  formal  protest: 

"  To  the  Mayor  and  Council :  Please  take  notice  that  I 
contend  that  the  by-law  re  local  option  and  by-law  re  election 
of  mayor  and  councijcrs  are  not  passed  in  legal  form.'' 

After  this  protest  had  been  read  by  the  clerk  of  the  coun- 
cil. Councillor  Bond  was  requested  by  other  councillors  to 
state  iipecifically  in  what  respect  the  procedure  of  the  council 
had  not  been  according  to  legal  form,  but  no  reply  was  made 
by  Councillor  Bond  to  such  request. 

At  a  meeting  of  the  new  council  on  11th  January,  1904, 
the  town  clerk  submitted  a  report  on  the  result  of  the  vote 
on  the  by-law  shewing  votes  for  the  by-law  869;  against  679; 
majorit>'  for  the  by-law  190.  A  motion  to  read  the  by-law 
a  third  time  was  carried  unanimously,  and  then  a  formal 
motion  was  on  the  same  day  carried  that  the  by-law  should 
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be  adopted  as  final,  and  that  the  mayor  and  clerk  should  sign 
the  same  and  attach  the  corporate  seal  thereto,  etc.  Mr. 
Bond  was  not  a  member  of  the  new  council. 

On  the  23rd  April,  1904,  notice  was  given  on  behalf  of 
Charley  A.  Kelly  for  an  order  of  this  Court  quashing  the 
by-law  upon  the  following  grounds: — (1)  That  it  did  not 
pass  its  second  reading  as  required  by  the  by-law  regulating 
the  proceedings  of  the  municipal  council,  nor  was  it  at  any 
time  read  and  passed  in  conformity  thereto.  (2)  No  motion 
was  made  by  any  member  of  the  council  that  the  by-law  No. 
551  be  read  a  second  time,  nor  was  any  motion  put,  voted 
on,  or  carried  by  the  council  requiring  the  second  reading 
or  passing  of  the  by-law. 

E.  F.  B.  Johnston,  K.C.,  and  J.  Haverson,  K.C.,  for  ap- 
plicant. 

E.  E.  A.  DuVemet  and  W.  E.  Eaney,  for  town  corpora- 
tion. 

Falconbridge,  C.J. — The  whole  point  of  the  objection 
is,  that  no  member  of  the  council  formally  moved  the  second 
reading  of  the  by-law,  I  am  satisfied,  upon  the  evidence,  that 
the  by-law  was  read  (using  the  word  in  its  natural  sense)  in 
accordance  with  the  direction  of  the  mayor.  But  the  ques- 
tion for  consideration  is,  whether  it  was  necessary  that  a 
formal  motion  should  have  been  made  for  the  second  reading. 

With  all  due  deference  to  the  plausible  and  ingenious 
arguments  of  counsel  for  this  applicant,  I  consider  that  the 
objection  is  extremely  technical,  and  not  meritorious.  It  is 
to  be  borne  in  mind  that  local  option  by-laws  are  subject  to 
statutory  provision,  and  receive  their  real  assent  and  val- 
idity from  the  vote  of  the  people.  In  this  case  a  substantial 
majority  of  the  voters  favoured  the  by-law,  which  by-law 
was  then  finally  passed  by  the  council,  and  I  ought  not  to  be 
astute  to  declare  all  those  proceedings  inoperative  by  reason 
of  some  alleged  irregularities  in  preliminary  proceedings  of 
the  council. 

It  is  further  to  be  borne  in  mind  that  it  is  not  asserted  that 
there  was  not  opportunity  afforded  for  the  fullest  and  freest 
discussion  of  the  by-law  at  its  different  stages.  There  was 
even  a  division  on  the  first  reading,  when  it  appeared  that  the 
main  discussion  took  place.  This  is,  of  course,  somewhat 
unusual,  having  regard  to  parliamentary  practice,  but  even 
in  parliament  there  is  no  rule  to  prevent  it.  "At  this  stage 
it  is  within  the  right  of  any  member  to  submit  an  amend- 
ment to  the  motion,  and  even  to  alter  the  title  of  the  pro- 
posed bill,  though  such  a  course  is  very  seldom  followed:'' 
Bourinot,  3rd  ed.,  p.  631. 
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The  second  reading  of  a  bill  is  ordinarily  the  stage  m(»t 
proper  to  enter  into  a  discussion  and  propose  a  motion  rela- 
tive to  the  principle  of  the  measure.  In  the  Canadian  Com- 
mons a  motion  for  second  reading  is  moved  and  generally 
seconded.  According  to  strict  English  usage  this  motion 
does  not  require  a  seconder:    Bourinot,  p.  647. 

It  must  also  be  observed  that  there  was  a  division  in  the 
council  on  Councillor  Bond^s  motion  for  the  "two  months* 
hoist.'' 

Now  a  good  deal  of  stress  was  laid  on  by-law  No.  166  of 
tliis  council,  being  a  by-law  to  regulate  the  proceedings  of  the 
council  and  in  committee  thereof,  particularly  on  sec.  26, 
which  contains  the  stereotyped  provision  that  in  all  unpro- 
vided for  cases  in  proceedings  of  the  council  or  in  commit- 
tee, the  law  of  parliament  shall  be  followed.  But  I  find  as 
a  fact  that  the  procedure  which  was  adopted  in  this  case  is  the 
usual  procedure  of  the  council,  and  I  agree  with  the  con- 
tention that  these  matters  are  matters  of  internal  regulation, 
and  that  the  mayor  was  the  judge  thereof,  subject  to  the 
appellate  jurisdiction  of  the  council.  I  fully  appreciate  the 
anxiety  of  counsel  for  the  applicant  to  disassociate  them- 
selves (for  the  purpose  of  this  argument)  entirely  from 
Councillor  Bond,  who  made  a  formal  protest  complaining  of 
irregularities  in  the  proceedings,  but  who  declined  to  specify 
wherein  such  alleged  irregularities  consisted.  If  he  con- 
descended to  point  out,  on  the  spot,  what  his  ground  of  com- 
plaint was,  the  irregularity,  if  any,  could  have  been  promptly 
cured. 

I  prefer  the  reasoning  and  the  opinions  expressed  in  Be 
Jonts  and  City  of  London,  30  0.  R.  583,  to  those  of  Re  Wil- 
son and  Town  of  IngersoU,  25  0.  R.  439,  so  far  as  those  cases 
are  in  conflict  with  each  other,  and  so  far  as  either  of  them 
is  applicable  to  the  case  in  hand. 

I  am  of  opinion  that  as  a  matter  of  strict  law  this  appli- 
cation ought  not  to  succeed.  But  if  I  had  to  exercise  any 
discretion  it  would  be  in  the  same  direction.  It  would  be  a 
serious  matter  to  declare  judicially  that  the  by-law  of  some 
rural  municipality  was  invalid  because  some  minute  point  in 
parliamentary  practice  had  been  overlooked.  The  applicant 
allowed  a  long  time  to  elapse  after  the  final  passing  of  the 
by-law  before  he  chose  to  give  notice  of  this  application.  The 
only  answer  or  explanation  that  was  vouchsafed  on  this  point 
was  that  he  had  been  a  suflferer  by  the  by-law,  and  therefore 
by  the  delay. 

Upon  every  ground  I  think  that  t'his  motion  must  be 
refused,  and  I  therefore  dismiss  it  with  costs. 


,  ,. 
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Street,  J.  June  10th,  1904, 

chambers. 

Ee  SAEGENT. 

Trusts  and  Trustees — Trust  for  Support  of  Lunatic — Appli-- 
cation  for  Direction  of  Court  as  to  Setting  apart  Sum — 
Discretion  of  Trustees — Refusal  of  Court  to  Interfere. 

Application  by  executors  and  trustees  from  an  order  au- 
thorizing them  to  appropriate  a  sum  of  $3,800,  which  with 
other  property  was  subject  to  the  will  of  the  testator,  to  the 
maintenance  of  Eunice  Sargent,  a  person  of  unsound  mind. 

N.  P.  Paterson,  K.C.,  for  applicants. 

F.  W.  Harcourt,  for  Eunice  Sargent. 

Street,  J.,  refused  the  order,  upon  the  ground  that  the 
Court  should  not  be  asked  to  interfere  with  the  discretion  of 
the  executors  in  the  matter.  The  discretion  is  that  of  the 
trustees,  who  are  bound  under  the  will  to  retain  in  their 
hands  sufficient  funds  to  provide  for  the  support  of  the  luna- 
tic, and  are  liable  if  they  do  not,  and  the  Court  cannot  inter- 
fere with  their  discretion  without  itself  assuming  the  lia- 
bility for  the  support  of  the  lunatic. 


Street,  J.  June  10th,  1904, 

chambers. 

Be  KINGSTON  LIGHT,  HEAT,  AND  POWEE  CO.  AND 
CITY  OF  KINGSTON. 

Vendor  and  Purchaser — Property  Subject  to  Mortgage — Ap- 
plication  Inj  Purchaser  to  Pay  Amount  of  Mortgage  with 
Interest  and  Bonus  into  Court — R,  S.  0,  clu  119,  sees. 
15,  16. 

Application  by  the  corporation  of  the  city  of  Kingston,  the 
purchasers,  under  sees.  15  and  16  of  E.  S.  0.  1897  ch.  119, 

VOL.    III.    O.W.R.    NO.   24 — 50 
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an  Act  respecting  the  Law  and  Transfer  of  Property,  for 
leave  to  pay  into  Court  the  amount  of  a  mortgage  upon  tiie 
property  purchased  from  the  above  named  company,  with 
interest,  and  a  bonus,  and  to  be  allowed  to  deduct  the  whole 
amount  from  the  purchase  money  due  to  the  company,  so 
as  to  be  free  from  the  incumbrance. 

D.  M.  Mclntyre,  Kingston,  for  the  city  corporation,  the 
applicants,  referred  to  Dicken  v.  Dicken,  30  W.  IL  887; 
Patching  v.  Bull,  46  L.  T.  227 ;  Milford  Haven,  etc.,  Co.  v. 
Mowatt,  28  Ch.  D.  402;  In  re  Freme's  Contract,  [1895]  2 
Ch.  266;  Archdale  v.  Anderson,  21  L.  R  Ir.  527. 

E.  T.  Walkom,  K.C.,  for  the  company. 

G.  F.  Shepley,  K.C.,  for  unsecured  creditors  of  the  com- 
pany. 

W.  F.  Nickle,  Kingston,  for  bondholders  appointed  by 
order  and  for  trustees. 

Street,  J. — The  price  awarded  is  about  $170,000.  The 
mortgage  is  about  $100,000,  payable  in  1919,  with  interest 
yearly  at  5  'per  cent.  The  applicants  propose  to  charge  the 
mortgagors  with  the  difference  between  5  per  cent,  and  3 
per  cent,  for  the  whole  period  the  mortgage  has  to  run,  and 
to  deduct  the  principal,  interest,  and  this  bonus  from  their 
purchase  money. 

Xone  of  the  cases  cited  or  which  appear  to  have  been 
determined  have  been  cases  in  which  the  incumbrance  has 
been  a  mortgage  j^ocurity  having  several  years  to  run,  which 
the  purchaser  seeks  to  pay  off,  for  his  own  convenience, 
against  the  wishes  of  the  mortgagee  and  mortgagor,  sub- 
stituting for  the  security  held  by  the  mortgagee  a  different 
securit}'  than  that  for  which  he  contracted;  and  while  not 
determining  that  the  Act  cannot  be  applied  to  such  a  ea?e, 
I  think  that  the  discretion  of  the  Court  should,  as  a  rule,  be 
exercised  in  the  direction  of  refusing  to  interfere  with  con- 
tracts where  the  parties  are  sui  juris  and  oppose  the  motion, 
except  in  cases  of  extreme  necessity.  STo  such  necessity  here 
exists ;  the  application  is  merely  one  for  the  greater  conveni- 
ence of  the  applicants.  The  result  of  granting  it  would  be 
to  charge  the  mortgagors  with  a  heavier  burden  than  they 
assumed,  by  compelling  them  to  pay  to  the  mortgagees  a 
bonus  made  up  of  the  difference  between  the  Court  rate  and 
the  rate  the  security  bears  for  many  years,  in  advance,  to 
suit  the  convenience  of  the  purchasers. 

I  refuse  the  application  with  costs. 
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Teetzel,  J.  ^  June  IIth^  1904. 

chambers. 

Re  solicitors. 

Solicitor — Delivery  and  Taxation  of  Bill  of  Costs- -Prcvcipe 
Order — Setting  aside  — Special  Circumstances — Agree- 
ment with  Clients, 

Appeal  by  solicitors  from  order  of  Master  in  Chambers 
(2  0.  W.  R.  1082),  refusing  to  set  aside  praecipe  order  ob- 
tained by  clients  for  delivery  and  taxation  of  bill  of  costs. 

By  Rule  1184  a  client  may  obtain  a  praecipe  order  when 
the  retainer  is  not  disputed  and  there  are  no  special  circum- 
stances. 

The  clients  had  placed  a  claim  against  one  Mueller  in  the 
hands  of  the  splicitors  for  collection.  After  some  negotia- 
tions and  correspondence,  the  solicitors  brought  an  action 
against  Mueller,  and,  as  the  result  of  further  negotiations, 
the  claim  and  costs  were  settled  at  $300,  which  amount  was 
paid  by  Mueller  to  the  solicitors. 

The  solicitors  asserted  that  they  were  instructed  by  their 
clients  to  accept  $200  and  their  costs  from  Mueller,  and  that 
before  the  settlement  it  was  agreed  between  them  and  their 
clients  that  if  the  clients  got  $200  clear  of  costs,  the  solicitors 
should  retain  anything  they  could  get  over  that  sum  for  their 
costs,  and  that  $100  was  understood  and  agreed  upon  between 
them  as  the  amount  they  could  collect  from  Mueller  for  costs. 

The  solicitors,  in  proof  of  this  assertion,  filed  their  own 
afiSdavits  and  that  of  Mueller's  solicitor. 

An  aflSdavit  of  one  of  the  clients  denying  the  alleged 
agreement  was  filed. 

Before  the  praecipe  order  was  obtained  the  solicitors  wrote 
letters  to  the  clients  explaining  the  position  and  refusing  to 
render  any  bill. 

E.  E.  A.  DuVernet,  for  solicitors. 

W.  E.  Middleton,  for  clients. 

Teetzel,  J. — In  view  of  the  letters  and  the  position  taken 
by  the  solicitors,  I  think  a  praecipe  order  should  not  have 
been  issued,  but  that  a  substantive  application,  on  notice  to 
the  solicitors,  should  have  been  made,  on  which  the  Master 
might  have  decided  upon  affidavits  that  the  solicitors  had 
established  the  alleged  agreement,  or  he  might  have  referred 
it  to  the  taxing  officer  to  inquire  whether  there  was  any  agree- 
ment binding  upon  the  applicants,  and  in  the  event  of  no 
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Buch  agreement  having  been  found,  a  bill  could  have  been 
ordered  to  be  delivered  and  taxed.    .     .     . 

[In  re  Chapman,  20  Times  L.  B.  3,  referred  to,  as  to  the 
effect  of  such  an  agreement  upon  an  application  for  taxation.] 

I  do  not  express  an  opinion  as  to  whether  the  affidavits 
establish  such  an  agreement;  but  I  think  that  the  circum- 
etances  made  it  improper  on  the  part  of  the  clients  to  obtain 
a  praecipe  order  for  delivery  of  a  bill. 

As  to  what  have  been  considered  special  circumstances 
to  justify  setting  aside  a  praecipe  order,  see  Ee  C.  &  L.,  15 
C.  L.  J.  139;  Re  Fitch,  2  Ch.  Ch.  288;  Gregg  v.  Taylor,  1 
Beav.  123;  Grove  v.  Sanson,  1  Beav.  297;  De  Feucheres  v. 
Dawes,  11  Beav.  46;  Harris  v.  Start,  4  M.  &  C.  261;  Be 
McCarthy,  15  P.  R.  261. 

According  to  the  practice  established  in  the  above  cases, 
the  merits  will  not  be  disposed  of  upon  an  application  to  set 
aside  a  praecipe  order. 

The  appeal  will  therefore  be  allowed  with  costs,  and  the 
praecipe  order  set  aside  with  costs,  without  prejudice  to  a 
special  application  being  made  upon  notice. 

Cartwright,  Master.  June  13th,  1904. 

chambers. 

BLUMBNSTIEL  v.  EDWARDS. 

Security  for  Costs — Admission  that  Defendant  without  Defence 
— Counterclaim  for  Malicious  Arrest, 

Motion  to  set  aside  praecipe  order  for  security  for  costs. 
G.  M.  Clark  (Parker  &  Bickford),  for  plaintiffs. 
E.  McKay,  for  defendant 

The  PIASTER. — It  was  not  denied  that  defendant  admitted 
the  cause  of  action,  but  it  was  argued  that  he  had  a  counter- 
claim for  alleged  malicious  arrest,  etc.,  arising  out  of  the 
transaction  in  qucvstion. 

It  was  argued  for  plaintiffs  that  this  point  had  clearly 
been  decided  by  Doer  v.  Rand,  10  P.  R.  165,  I  have  examined 
the  original  papers  in  that  case.  There  the  defendant  had 
not  filed  any  defence,  but  alleged  that  he  had  a  counterclaim 
similar  to  that  in  the  present  case.  He  had  been  arjrested  on 
a  capias,  which  was  probably  set  aside,  though  I  have  not 
been  able  to  find  out  how  this  was.  In  the  end  the  prsBcipe 
order  was  set  aside,  and  judgment  was  signed  jDn  13th  Feb- 
ruary, 1884,  in  default  of  defence. 
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It  is  plain,  I  think,  that  the  facts  of  the  present  case  do 
not  distinguish  it  from  Doer  v.  Band. 

The  order  must  be  as  in  that  case  setting  aside  the  prae- 
cipe order  for  security  for  costs.  The  costs  of  this  motion 
to  plaintiffs  in  any  event. 


Boyd,  C.  June  13th,  1904. 

chambers. 

Mcdonald  v.  dawson. 

Venue — Motion  to  Change — Preponderance  of  Convenience — 
Burden  of  Proof  —  Expense  —  Witnesses  —  Place  where 
Cause  of  Action  Arose, 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
changing  venue  from  Belleville  to  Welland. 

A.  R.  Clute,  for  plaintiff. 

W.  M.  Douglas,  KC,  for  defendant. 

Boyd,  C. — Plaintiff  as  dominus  litis  has  the  right  to  con- 
trol the  course  of  litigation.  He  has  the  absolute  right 
(except  in  certain  cases  covered  by  Rule  529)  to  choose  the 
place  of  trial,  subject  to  its  being  changed  by  defendant  for 
sufficient  cause.  The  burden  is  on  defendant  to  make  it 
appear  that  serious  prejudice  is  likely  to  arise  to  him  if  it  is 
not  changed.  Usually  the  question  turns  on  the  balance  of 
convenience,  based  on  number  of  witnesses,  distance  from 
the  place  of  trial,  and  expenses  of  attendance.  It  then  be- 
comes a  question  of  degree,  of  less  or  more,  and  the  test  is 
variously  expressed  es  to  whether  there  is  a  great,  or  a  very 
great,  or  an  overwhelming  preponderance  of  convenience 
shewn  by  defendant,  which  ousts  the  right  of  plaintiff.  The 
last  epithet  has  been  used  or  sanctioned  by  the  Court  of 
Appeal  in  the  more  recent  cases,  which  should  control  the 
practice:  Peer  v.  North- West  Transportation  Co.,  14  P.  R. 
382;  Campbell  v.  Doherty,  18  P.  R.  243. 

In  this  appeal  the  matter  turns  altogether  on  the  relative 
expense  of  bringing  witnesses  to  the  place  of  trial.  There 
is  always  great  allowance  to  be  made  for  the  numbers  that 
each  side  proposes  to  call — they  shrink  usually  before  the 
test  of  the  witness  box.  According  to  the  affidavits  filed 
plaintiff  deposes  to  11  or  12  witnesses,  and  defendant  to  12 
or  14.  The  expense  of  travel  from  Belleville  to  Welland  is 
about  $10,  BO  that  to  change  the  venue  at  defendant's  in- 
stance would  cost  plaintiff  at  the  lowest  $70  and  at  the  high- 
est $100.     Whereas  to  retain  the  venue  where  laid  by  plain- 
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tiff  would  cost  defendant  about  $120  or  $130.  Such  a  dif- 
ference, of  about  $50,  is  not  to  be  called  a  factor  of  such 
preponderance  as  to  overcome  plaintiff's  right.  Plaintiff's 
place  of  residence  is  Belleville;  he  was  laid  up  there  on  ac- 
count of  the  accident  which  gave  rise  to  the  action,  and  has 
professional  evidence  to  call  as  to  his  injuries.  He  is  a  work- 
man, and  sajs  he  is  not  able  to  stand  the  expense  of  a  trial 
at  Welland.  This  is  not  remedied  merely  by  an  undertaking 
of  defendant  to  make  good  any  extra  expense — for  that  relief 
does  not  come  till  the  trial  is  over,  and  plaintiff's  difficult  is 
to  get  to  a  distant  place  of  trial.  Xo  doubt  the  cause  of  ac- 
tion arose  at  or  near  Welland,  and  all  the  eye-witnesses  of 
the  accident  are  in  that  neighbourhood,  but  these  things 
per  se  do  not  control,  although  they  are  not  to  be  disregarded. 
Everything  considered,  there  was  not  such  a  grave  prepon- 
derance of  convenience  proved  as  to  justify  changing  the 
place  of  trial. 

Appeal  allowed  and  venue  restored  to  Belleville.     Costs 
of  motion  and  appeal  to  be  in  the  cause. 


June  13th,  1904. 
divisional  court. 

WALLER  V.  MALOZSTE. 

Appeal — Division  Court  Appeal — Default  of  Appellant  to  Give 
Notice  that  Appeal  Set  down — Waiver  hy  Gross-appeal — 
Attachment  of  Debts — Costs  Due  to  Solicitor — Agreement 
with  Client  to  Throw  off  Costs — Fraud  upon  Creditors. 

Appeal  by  garnishee  from  judgment  of  9th  Division 
Court  in  county  of  Wentworth  in  a  garnishing  plaint  in  so 
far  as  the  judgment  directed  the  garnishee  to  pay  over  moneys 
to  the  primary  creditor,  and  cross-appeal  by  the  primary 
creditor  from  the  judgment  in  so  far  as  it  refused  to  order 
payment  over  of  other  moneys. 

There  was  also  a  motion  by  the  primary  creditor  to  quash 
the  appeal  of  the  garnishee. 

J.  Dickson,  Hamilton,  for  the  garnishee, 

K.  Martin,  Hamilton,  for  the  primary  creditor. 

The  primary  debtor  in  person. 

The  judgment  of  the  Court  (Falconbridge,  C^X, 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — I  think  we  should  not  give  effect  to  the 
primary  creditor's  motion  to  qua^h  the  appeal.     The  certi- 
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fied  copy  of  the  proceedings  was  filed  in  the  High  Court  in 
due  time,  and  notice  of  the  hearing  of  the  appeal  and  of  the 
reasons  was  also  served  in  due  time.  The  primary  creditor 
then  served  notice  of  a  cross-appeal  to  be  heard  "  on  the  hear- 
ing of  the  pending  appeal/^  The  motion  to  quash,  under 
such  circumstances,  is  in  the  highest  degree  technical,  and 
we  should  treat  the  lack  of  the  formal  notice  that  the  appeal 
had  been  set  down,  as  having  been  waived  by  the  admission 
in  the  notice  of  cross-appeal  that  the  principal  appeal  was 
pending. 

Then  as  to  the  merits.  The  learned  Judge  below  has 
given  judgment  for  the  primary  creditor  against  the  garni- 
shee Brown,  upon  the  ground  that  he  owed  the  primary 
debtor  Malone  a  sura  of  money  for  costs  as  between  solicitor 
and  client  in  the  action  of  Brown  v.  Hazell,  in  which  Malone 
was  solicitor  on  the  record  for  Brown.  Brown  and  Malone 
both  swore  that  on  the  evening  of  the  trial,  judgment  having 
been  given  dismissing  the  action  with  costs,  Malone  agreed 
with  Brown  to  charge  him  disbursements  only,  as  the  action 
had  gone  against  him.  The  amount  of  these  disbursements 
was  only  some  $28,  and  they  were  all  paid  to  him  before  the 
present  proceedings  were  begun.  Their  evidence  is  corro- 
borated by  that  of  Brown^s  daughter.  The  learned  Judge 
has  not  found  that  such  an  arrangement  was  not  arrived  at, 
but  he  finds  that  the  agreement  by  Malone  to  give  up  his. 
claim  agaiiiist  Brown  was  a  fraud  upon  Malone's  creditors 
and  void  against,  them,  and  that  the  amount  taxable  in  respect 
of  the  work  done  by  Malone  for  Brown  still  exists  as  a  debt 
due  by  Brown  to  Malone,  and  must  be  paid  by  Brown  to  the 
primary  creditor. 

With  much  respect,  I  cannot  agree  in  the  conclusion  that 
the  agreement  by  Malone  to  accept  disbursements  instead  of 
profit  costs  should  be  treated  as  fraudulent.  If  the  reasons 
given  by  Malone  for  his  having  done  so  are  to  be  accepted — 
and  I  think  they  should  be — there  was  nothing  at  all  fraudu- 
lent in  what  he  did.  Brown  was  one  of  his  very  few  clients, 
and  he  did  not  wish  to  lose  him;  he  had  brought  for  him 
the  action  of  Brown  v.  Hazell,  and  the  action  had  been  dis- 
missed on  the  spot.  The  solicitor  may  not  improbably  have 
blamed  him  for  bringing  an  untenable  action  and  for  putting 
his  client  to  the  expense  of  paying  the  costs  of  the  defence, 
and  a  very  natural  course  under  all  the  circumstances  for 
him  to  take  was  to  say,  as  he  did,  when  asked  what  his  costs 
were,  that  he  would  charge  only  disbursements  out  of  pocket, 
and  to  settle  with  his  client  as  he  did  on  that  basis.  I  think 
it  would  be  entirely  unreasonable  to  say  that  a  solicitor  who 
is  in  debt,  must  always  endeavour  to  collect  from  his  clients 
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his  full  fees,  on  pain  of  being  chargeable  with  a  fraud  upon 
his  creditors  to  the  extent  of  what  he  throws  off.  I  have 
myself  tried  actions  in  which  I  have  thought  that  the  sohci- 
tors  who  brought  them  would  be  acting  more  properly  and 
honourably  by  their  clients  if  they  paid  all  costs  themselyes, 
than  if  they  asked  for  costs  from  them. 

It  appears  that  both  Malone  and  Brown  swore  upon  an 
examination  in  the  fore  part  of  November,  1903,  that  costs 
were  payable  to  the  former  by  the  latter  in  Brown  v.  Hassell; 
but  that  was  several  days  before  the  trial  of  that  case^ 

In  my  opinion,  the  appeal  should  be  allowed  with  costs 
payable  to  the  garnishee. 

The  cross-appeal  relates  to  the  costs  of  certain  other  pro- 
ceedings, in  which  it  is  alleged  that  Malone  acted  for  Brown. 

As  to  some  of  these  matters  Malone  swears  he  did  not  act 
for  Brown  at  all;  as  to  others  he  says  he  has  been  paid  in 
full;  as  to  all  he  swears  he  has  no  claim  against  Brown. 
Upon  this  evidence  the  learned  Judge  below  has  refused  to 
find  Brown  liable,  and  I  am  unable  to  say,  after  several  per- 
usals of  the  evidence,  that  he  is  wrong  in  his  conclusion;  and 
the  cross-appeal  must  therefore  be  dismissed  with  cost6. 


Street,  J.  June  14th,  1904. 

WEEKLY  COUET. 

Be  CURRIE  and  WATSON^S  TRUSTS. 

Settled  Estate — Application  to  Court  to  Authorize  Mortgage  of 
— Settlement — Power  to  Sell  but  not  to  Mortgage — Powers 
Conferred  by  Settled  Estaies  Act — "  Express  Declaration,-' 

Application  by  the  trustees  of  a  settled  estate  for  leave  to 
niorttjage  the  estate  for  the  purpose  of  building.  The  pro- 
perty in  question  was  situate  upon  Wellington  street  and 
Millstone  lane,  in  the  city  of  Toronto.  A  large  warehouse 
upon  it  was  destroyed  during  the  great  fire  in  April,  1904; 
and  the  object  of  the  present  application  was  to  enable  the 
trustees  to  raise  money,  to  be  added,  to  the  moneys  received 
upon  the  insurance  policies  on  the  building,  for  the  purpose 
of  erecting  new  buildings. 

The  petitionel-s  were  the  Toronto  General  Trusts  Cor- 
poration, trustees  of  the  settlement,  and  all  the  original 
settlors.  The  settlement  was  by  deed  dated  15th  May,  1902. 
The  guardian  of  the  infant  beneficiaries  approved  of  the  im- 
plication, and  all  the  adults  beneficially  interested  joined  in 
the  petition. 
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Paragraph  13  of  the  settlement  was  as  follows :  "  That, 
notwithstanding  anything  herein  contained,  the^  trustee  may, 
with  the  approval  of  the  settlors  or  the  survivor  of  them  .  .  . 
sell  but  not  mortgage  the  trust  property.     .     .     /* 

Section  37  of  the  Settled  Estates  Act  provides  that  none 
of  the  powers  conferred  upon  the  Court  by  the  Act  shall  be 
exercised  if  any  express  declaration  that  they  shall  not  be 
exercised  is  contained  in  the  settlement. 

W.  H.  Blake,  K.C.,  for  petitioners. 

F.  W.  Harcourt,  for  infants. 

Street,  J.,  held  that  the  provision  in  the  13th  para- 
graph of  the  settlement  is  not  to  be  treated  as  an  express 
declaration  that  the  lands  shall  not  be  mortgaged.  The  words 
in  the  Act  "  any  express  declaration  "  were  substituted  in  the! 
corresponding  section  of  the  English  Act  for  "a  manifest 
intention  reasonably  to  be  inferred'^  from  the  terms  of  tha 
settlement  in  a  former  Act;  so  that  the  Court  is  not  excluded 
from  acting  by  a  manifest  intention  reasonably  to  be  inferred 
from  the  terms  of  the  settlement,  unless  those  terms  arej 
equivalent  to  an  express  declaration :  Be  Williams's  Settled 
Estates,  W.  N".  1878,  p.  189;  Be  Peake's  Settled  Estates, 
[1893]  3  Ch.  430.  The  object  of  paragraph  13  is  to  confer 
upon  the  trustees  a  power  of  sale  which  they  would  C-ot  other- 
wise have  possessed,  and  the  words  "  but  not  mortgage  '^  are 
inserted  not  as  an  express  declaration  that  the  property  shall 
not  be  mortgaged,  but  as  a  declaration  that  the  power  of  sale 
given  to  the  trustees  shall  not  be  construed  as  including  a 
power  to  mortgage.  Ee  Hurleys  Settled  Estates,  2  H.  &  M. 
19(),  distinguished. 

Order  made  for  leave  to  mortgage.  The  mortgage  should 
be  made  by  the  trustees,  the  other  petitioners  joining  in  it 
and  confirming  it  and  either  covenanting  or  not  for  payment 
of  the  mortgage  money,  etc.,  as  they  may  be  advised ;  and  the 
moneys  raised  under  the  mortgage  should  be  received  by  the 
trustees  and  disposed  of  by  them  from  time  to  time  for  the 
purposes  mentioned  in  the  ^tition.  The  costs  of  the  appli- 
cation to  be  paid  out  of  the  fund. 


Meredith,  C.J.  June  14th,  1904. 

TRIAL. 

GRIFFITHS  V.  MACKENZIE. 

Mortgage  —  Payment  of  Instalment  —  Subsequent  Advance — 
Special  Agreement — Effect  of — Costs. 

A  mortgage  action.     The  question  of  fact  to  be  deter- 
mined was  whether  an  advance  of  $300  was  made  by  plain- 
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tiff  to  defendant  on  16th  Januaxy,  1903,  on  the  agreement 
that  the  mortgage  sued  on  should  stand  as  security  for 
$1,000,  the  amount  which,  before  a  payment  of  $300  on  ac- 
count of  principal  was  made  on  15th  October,  1902,  remained 
owing  for  principal — ^in  other  words,  that  the  mortgage  should 
stand  as  if  that  payment  had  not  been  made. 

J.  P.  Mabee,  K.C.,  and  W.  C.  Loscombe,  Kincardine,  for 
plaintiff. 

A.  Shaw,  K.C.,  and  J.  H.  Scott,  Walkerton,  for  defen- 
dant. 

Meredith,  C.J.,  came  to  the  conclusion,  upon  conflict- 
ing evidence,  that  plaintiff  had  proved  that  the  $300  was 
advanced  on  16th  January,  1903,  on  the  agreement  which  he 
alleged;  and  held  that  the  agreement  operated  to  bind  the 
land  and  to  prevent  the  payment  of  the  $300  being  relied  on 
in  reduction  of  the  mortgage  debt:  Inglis  v.  Gilchrist,  10 
6r.  301;  Morrison  v.  Eobinson,  19  6r.  480;  McIntjTe  v. 
Thompson,  6  0.  R.  710. 

Judgment  for  plaintiff  for  foreclosure,  etc.,  with  costs  up 
to  judgment  payable  forthwith;  in  other  respects  the  judg- 
ment to  be  in  the  usual  form. 


June  14th,  1904. 

DIVISIONAL  COURT. 

NEELY  V.   PARRY   SOUXD  RIVER  IMPROVEMENT 

CO. 

Costs — Scale  of — Trespass  to  Land — VaVus  of  Land — Recovery 
of  $100  Damages— Jurisdiction  of  District  Court — Divi- 
sion Court — Summary  Procedure  under  R.  S.  0.  ch,  85 — 
Effect  of  Direction  Preventing  Set-off  of  Costs. 

Appeal  by  defendants  froi^  order  of  Anglin,  J.,  ante 
601. 

W.  L.  Haight.  Parry  Sound,  for  defendants. 
W.  H.  Blake,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  dismissed  the  appeal  with  costs. ^ 


I 
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June  14:TH,  1004. 
divisional  court. 

BOYS^  HOME  V.  LEWIS. 

Judgment — Construction — Joint  or  Several  Liability  —  Ref- 
erence to  Master — Leave  to  Appeal  from  Report — Terms. 

Appeal  by  defendant  John  Lewis  from  order  of  Street,, 
J.,  ante  626. 

W.  E.  Middleton,  for  appellant. 

D^Arcy  Tate,  Hamilton,  for  defendants  the  TJffners. 

W.  S.  McBrayne,  Hamilton,  for  other  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Anglin, 
J.)  allowed  the  appeal  to  the  extent  of  granting  leave  to 
appeal  from  the  Master's  report ;  but  that  appeal  is  not  to  be 
proceeded  with  unless  counsel  fail  to  agree  to  allow  the  in- 
terpretation of  the  certificate  of  the  Court  of  Appeal  as 
placed  upon  it  by  the  Master  to  be  raised  upon  a  pending 
appeal  from  a  subsequent  report  of  the  Master.  Costs  of 
motion  below  and  of  this  appeal  to  be  costs  in  the  proposed 
appeal  unless  the  Court  finally  disposing  gf  that  appeal 
otherwise  orders. 


June  14th,  19,04. 
divisional  court. 

TRTJDEAF  v.  PEPIX. 

Landlord  and  Tenant — Leofie — Construction — Unincorporated 
Society  Lessees — Lease  Signed  by  Officers — Action  for  Ex- 
pulsion from  Demised  Premises — Parties — Damages. 

Appeal  by  defendants  from  judgment  of  Judge  of  Dis- 
trict Court  of  Algoma. 

Actiou  by  Azaire  Trudeaii,  J.  L.  Boissonault,  and  E. 
Archambault,  suing  on  their  own  behalf  as  well  as  on  behalf 
of  the  members  of  the  St.  Jean  Baptiste  Society,  against 
Francois  D.  Pepin  and  Marguerite  Pepin,  known  as  Pepin 
&  Co..  to  recover  damages  for  expulsion  from  a  hall  leased 
to  plaintiffs. 

The  Judge  found  for  plaintiffs  with  $15  damages  and 
costs  on  the  Division  Court  scale  without  set-off. 

W.  E.  Middleton,  for  defendants.  , 

Grayson  Smith,  for  plaintiffs. 
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The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  .delivered  by 

Street,  J. — ^The  lease  in  question  ...  is  expressed 
to  be  made  between  the  Cercle  St.  Jean  Baptiste,  represented 
by  plaintiffs  .  .  .  and  F.  D.  Pepin  &  Co.  ...  of 
a  hall  known  as  Pepin^s  Hall  above  F.  D.  Pepin  &  Co.'s  store, 
for  one  yealr  from  15th  April,  1903,  at  the  rent  of  $5  a  month, 
payable  on  the  15th  April,  1903,  and  each  month  thereafter. 
The  lease  bears  date  28th  April,  1903.  There  is  a  covenant 
for  "  quiet  enjoyment  of  the  hall  for  the  purpose  of  a  gym- 
nasium hall,  provided  that  said  gymnasium  is  not  carried  on 
to  excess  to  injure  said  building/'  The  lease  was  signed 
and  sealed  by  P.  D.  Pepin  and  plaintiffs  as  president  and 
secretaries  of  the  society. 

After  a  few  days*  experience  defendant  F.  D.  Pepin  came 
to  the  conclusion  that  the  noise  caused  by  the  piano  and 
punching  bag  used  by  the  members  of  the  "  Cercle  "  over  the 
shop  was  too  great  for  his  comfort,  and  was  injuring  the 
building,  and  on  5th  May,  1904,  he  locked  the  door  and  re- 
fused to  allow  the  members  to  enter,  but  he  permitted  them 
to  remove  their  property.  They  then  brought  the  present 
action. 

I  think  the  lease  should  be  read,  against  Pepin,  as  a  lease 
to  the  three  persons  named,  for  he  knew  that  the  "  Cercle  '* 
was  not  an  incorporated  society,  and  could  not  become  lessee. 
.  .  .  Some  rent  was  due  hun  at  the  time  he  locked  plain- 
tiffs out,  but  he  did  not  claim  the  right  to  expel  them  on 
that  ground,  and  he  has  not  set  up  any  such  right  in  his 
pleadings.  It  is  very  doubtful  whether,  if  he  had,  he  could 
have  succeeded  upon  that  ground,  for  the  rent  had  apparently 
been  overdue  for  eleven  days  when  the  lease  was  drawn. 

We  must  assume  that  the  Judge  has,  upon  the  conflicting 
evidence,  decided  that  the  members  were  riot  exceeding  their 
rights.  The  only  persons  entitled  to  sue  are  the  three  per- 
sons named  as  lessees,  but  the  addition  of  the  statement  that 
they  sue  for  the  other  members  as  well  as  themselves  does 
no  harm  under  the  circumstances. 

Treating  the  three  plaintiffs  as  the  sole  plaintiffs  and  as 
.sole  lessees,  there  is  nothing  excessive  in  the  damages  assessed. 

Appeal  dismissed  with  costs. 
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Britton,  J.  June  14th,  1904. 

TRIAL. 

ELGIN  LOAN  AND  SAVINGS  CO.  v.  ORCHARD. 

Fraudulent  Conveyance  —  Voluntary  Conveyance —  Action  to 
Set  aside — Absence  of  Actual  Fraud — Inference  of  F^-aud- 
uJent  Intent, 

Action  by  creditors  of  Matthias  Hovey,  deceased,  to  set 
aside  a  conveyance  of  land  to  defendant  as  fraudulent. 

Defendant  was  the  daughter  of  the  deceased,  who  resided 
in  St.  Thomas,  and  was  the  owner  of  the  land  in  question, 
lot  21  on  the  east  side  of  William  street  in  that  city.  On 
14th  January,  1903,  deceased,  believing  himself  to  be  in  per- 
fectly solvent  circumstances,  made  the  conveyance  to  defen- 
dant. The  consideration  expressed  was  "natural  love  and 
aflPection  and  the  sum  of  $1.'^ 

W.  K.  Cameron,  St.  Thomas,  for  plaintiffs. 

J.  M.  Glenn,  K.C.,  for  defendant. 

Britton,  J. — Mrs.  Orchard  gave  evidence  at  the  trial  to 
shew  that  this  was  a  deed  for  valuable  consideration,  and 
counsel  for  defendant  so  contended,  as  the  defendant  had 
lived  with  and  worked  for  her  father  for  15  years.  Mr. 
Hovey^s  wife  died  about  12  years  ago,  and  Mr.  Hovey  died 
on  19th  August,  1903.  He  was  at  the  time  of  his  death  87 
years  of  age.  The  defendant,  a  widow,  is  a  capable  and 
active  woman,  and  no  doubt  was  entitled  to  something  from 
her  father  for  her  services;  but,  for  the  purpose  of  this  suit, 
I  must  consider  the  deed  a  voluntary  one. 

No  fraud  on  the  part  of  Matthias  Hovey  or  of  defendant 
is  alleged  by  plaintiffs,  nor  was  there  any  fraud  proved. 

The  case  of  plaintiffs  is  simply  that,  as  deceased,  at  the 
time  he  made  the  conveyance  in  question,  owed  plaintiffs 
about  $6,150,  and  as  about  $5,000  of  that  debt  remained 
owing  at  the  time  of  Hovey's  death  and  is  still  owing,  and  a& 
he  left  no  property  out  of  which  that  amount  can  be  realized, 
the  conveyance  should  be  set  aside,  or  declared  subject  to 
payment  of  his  debts. 

The  deceased  was  the  owner  of  345  shares  of  Elgin  Loan 
Company  stock  of  the  par  value  of  $50  a  share,  on  which  $25 
a  share,  or  $8,(525,  had  been  paid,  and  as  to  which  shares  there 
existed  the  liability  to  pay,  if  called,  the  remaining  $8,025. 
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The  deceased  obtained  from  the  company  three  loans  on 
the  security  of  his  stock. 

July  31,  1894 $4,250 

October  22,  1895  500 

February  14,  1896 2,000 

In  all $6,750 

At  the  time  of  the  loans  Mr.  Hovey  apparently  ownea 
369  shares,  but  he  had  been  allowed  to  sell,  so  that  at  the 
time  of  his  death  only  345  stood  in  his  name.  Divid^ids 
'were  regularly  paid  on  the  stock  down  to  end  of  December, 
1902,  and  interest  on  the  loans  was  paid  half-yearly,  and  was 
paid  to  1st  January,  1903.  The  Elgin  Loan  Company  failed 
on  15th  June,  1903.  Until  immediately  before  that  date  it 
was  considered  by  deceased,  and  by  all  so  far  as  known,  to  be 
in  a  perfectly  solvent  condition,  and  the  stock,  while  not 
listed  and  not  in  active  demand,  was  more  or  less  dealt  in. 
and  could  have  been  sold  for  about  par,  and  perhaps  up  to 
3  or  4  above  par. 

The  loan  of  $4,250  became  due  on  1st  July,  1899.  No 
time  was  mentioned  for  payment  ^of  the  $500.  Apparently 
it  was  payable  on  demand,  and  has  been  paid.  The  loan  of 
$2,000  was  at  1  year,  and  so  fell  due  on  14th  February,  1897, 
but  no  part  of  any  loan  was  called  in.  The  security  was  con- 
sidered good.  George  Rowley  was  the  manager  of  the  com- 
pany, and  to  him  this  stock  was  assigned  in  trust  for  the 
company.  On  14th  January,  1903,  Mr.  Hovey  owned,  in 
addition  to  this  stock,  and  to  the  house  and  lot  which  he  con- 
veyed to  defendant,  gas  stock  in  the  St.  Thomas  company 
$2,125  and  a  note  made  by  solvent  parties  $2,000. 

The  witnesses  spoke  of  Mr.  Hovey  as  a  perfectly  reliable 
and  upright  man.  One  witness  said  of  him,  "He  was  the 
soul  of  honour."  He  was  in  failing  health  and  anxious  to 
get  his  business  settled,  and  so  he  sold  his  gas  stock,  and 
called  for  payment  of  the  note.  Out  of  the  money  received, 
he  instructed  his  grandson  to  pay,  and  there  was  paid,  to  the 
Elgin  Loan  Company  on  12th  June,  only  3  days  before  the 
company  closed  its  doors,  $1,200  on  account  of  his  indebted- 
ness to  that  company.  By  this  time  Mr.  Hovey  was  confined 
to  the  house.  He  was  not  told  of  the  failure  of  the  company, 
and  died  without  knowing  it. 

The  question  for  my  determination  is :  Is  this  case  upon 
all  fours  with  and  so  governed  by  Spirett  v.  Willows,  3  De  G. 
J.  &  S.  293,  and  by  Irwin  v.  Freeman,  13  Gr.  465?    .     .     . 
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[The  learned  Judge  discussed  these  eases,  and  also  re- 
ferred to  Freeman  v.  Pope,  L.  R.  5  Ch.  538;  Kent  v.  Eiley, 
L.  E.  14  Eq.  190;  Ex  p.  Mercer,  17  Q.  B.  D.  290;  Godfrey 
V.  Poole,  13  App.  Cas.  497;  Thompson  v.  Webster,  4  Drew. 
632;  Carr  v.  Corfield,  20  0.  R.  218;  Oliver  v.  McLaughlin, 
24  0.  E.  41 ;  Montgomery  v.  Corbitt,  24  A.  E.  311 ;  Crombie 
V.  Young,  26  0.  E.  194.] 

Here,  when  these  debts  of  deceased  were  incurred,  the 
stock  of  the  company  which  was  pledged  was  regarded  both 
by  deceased  and  the  company  as  ample  security  for  the  debts, 
and  their  opinion  was  unchanged  during  all  the  years  down 
to  the  time  of  the  impeached  conveyance.  There  was  no 
reason  for  any  change  of  opinion.  The  value  of  the  pro- 
perty given  in  security  was,  when  the  voluntary  conveyance 
was  made,  sufficient  to  pay  the  creditors  and  leave  a  large 
surplus,  a  surplus  of  at  least  $2,475,  over  the  debt  to  the 
company,  and  the  deceased  had  gas  stock  and  the  promissory 
note. 

So  far  as  appears,  the  deceased  did  not  contemplate  going 
into  any  kind  of  business  or  speculation.  The  age,  the  con- 
dition of  mind  in  which  deceased  was,  the  relation  in  which 
deceased  and  defendant  stood  to  each  other  when  the  con- 
veyance was  made,  shew  this  to  be  a  case  where  fraud  cannot  , 
be  inferred  without  going  entirely  contrary  to  the  evidence. 

It  comes  to  this,  that  if,  because  of  the  result  that,  con- 
trary to  the  reasonable  expectations  of  all,  there  is  not  now 
enough  of  deceased^s  property,  including  this  house  and  lot, 
to  pay  the  debts  of  deceased,  fraudulent  intent  must  be  in- 
ferred, then  the  conveyance  cannot  stand,  but  if  it  is  not 
necessary  to  infer  fraud  when  the  facts  clearly  shew  that 
there  was  not  in  fact  any  actual  intention  to  defraud,  defeat, 
delay,  or  hinder,  then  the  conveyance  should  stand.  If,  as  al- 
leged, the  facts  shew  that  the  inevitable  result  of  the  convey- 
ance, as  values  were  at  the  time  of  the  trial,  was  to  defeat 
the  creditors,  these  same  facts  expressly  negative  any  inten- 
tion to  do  this. 

It  does  not  appear  to  me  that  this  case  is  one  where  the 
necessary  consequence  of  what  deceased  did  was  to  defeat  or 
delay  his  creditors  within  the  meaning  of  the  statute.  The 
only  creditor  was  plaintiff  company,  and  that  company  was 
in  a  position  long  before  the  voluntary  conveyance  to  have 
collected  the  debt.     .     .     . 

In  a  case  where  there  is  an  entire  absence  of  actual  fraud, 
is  it  incumbent  on  the  Court  to  infer  fraud  and  to  set  aside 
the  voluntary  conveyance  ?    I  think  not. 

Action  dismissed  with  costs. 
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Boyd,  C.  June  15th,  1901 

TRIAL. 

STANLEY  V.  HAYES. 

Lunatic — Responsibility  for  Tort — Damages — Intervention  of 
Inspector  of  Prisons  and  Public  Charities. 

Action  for  damages  for  the  destruction  of  plaintiffs  bam 
and  contents  by  fire.    The  defence  of  insanity  was  set  up. 

Boyd,  C,  held  that  the  circumstantial  evidence  was  very 
cogent  to  bring  the  act  of  destruction  home  to  defendant, 
and  it  was  not  certain  that  he  was  incompetent  at  the  time 
to  know  and  in  some  measure  to  appreciate  what  he  was  doing. 
His  actions  on  the  morning  in  question  shewed  some  appre- 
hension that  he  had  been  doing  wrong  in  going  away  from 
the  barn  by  a  different  route  from  the  one  taken  in  reaching 
it,  and  by  a  more  devious  course.  While  perhaps  not  morally 
responsible  to  the  extent  of  the  ordinary  man,  it  could  not  be 
said  that  he  was  utterly  unconscious  that  he  was  doing  wrong; 
80  that  he  must  be  held  liable  at  least  to  the  extent  of  the 
damage  done,  taken  at  rather  a  low  than  a  high  estimate. 
The  correct  result  of  the  authorities  is,  that  a  lunatic  is 
civilly  liable  to  make  compensation  in  damages  to  persons 
injured  by  his  acts,  though,  being  incapaWe  of  criminal  io- 
tent,  he  is  not  liable  to  indictment  and  punishment 

[Reference  to  the  following  cases :  Weaver  v.  Ward,  Hob. 
134 ;  Taggard  v.  Jones,  12  C.  P.  77 ;  note  by  Manning,  Ser- 
jeant, in  5  M.  &  G.  669;  Moran  v.  Owlin,  132  Mass.  88;  Wil- 
liams V.  Hayes,  143  N.  Y.  442;  Donaghy  v.  Brennan,  19  N. 
Zeal.  L.  R.  289;  Stanley  v.  Powell,  [1891]  1  Q.  B.  86.] 

Judgment  for  plaintiff  for  $2,237  and  costs  of  action. 
Before  execution  issues,  notice  to  be  given  to  the  Inspector 
of  Prisons  and  Public  Charities,  that  tiie  estate  of  defendant 
may  be  protected:  Re  Plenderleith,  [1893]  3  Ch.  332;  Be 
Pumbain,  37  Ch.  D.  609. 


June  15th,  1904. 
divisional  court. 

Ee  KAY  V.  STOBBY. 

Division  Court — Committal  of  Judgment  Debtor — DefauU  of 
Payment — Prohihition — Necessity  for  Order  Separate  from 
Judgment — Time  for  Making  Order — Judgment  Summons 
— Coniempt  of  Court — Fraud  in  not  Paying  Judgment 
wliere  Means  and  Ability  Exist — Evidence  to  Sustain  Com- 
mittal. 

Appeal  by  defendant  from  order  of  Anglin,  J.,  ante  725, 
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dismissing   appellant^s   motion   for  prohibition  to  the  4th 
Division  Court  in  the  county  of  York. 

J.  W.  MeCuUough,  for  defendant. 

S.  B.  Woods,  for  plaintifE. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teet- 
ZEL,  J.)  dismissed  the  appeal  with  costs. 

y  June  15th,  1904. 

divisional  court. 

Be  hart  estate. 

Executors  and  Administrators  —  Accounts — Disbursements — 
Paymmi  for  Stock-taking — Advertising — Commission  on 
Collection  of  Accounts — Costs  of  Litigation. 

Appeal  by  George  D.  Hart,  one  of  the  sona  of  James 
Hart,  who  died  intestate  leaving  an  estate  of*  more  than 
$58,000,  from  an  order  of  the  Judge  of  the  Surrogate  Court 
of  Prince  Edward,  upon  the  passing  of  the  accounts  of  the 
administrators,  the  Trusts  and  Guarantee  Company,  allowing 
certain  items  of  disbursements  made  by  the  administrators, 
viz.,  for  stock-taking,  advertising,  commission  of  solicitor 
on  collecting  accounts,  and  $4,738.1^  for  the  costs  of  the 
action  of  Trusts  and  Guarantee  Co.  v.  Hart,  litigated 
through  all  the  Courts.  (See  31  0.  R.  414,  2  0.  L.  R. 
251,  32  S.  C.  B.  553.) 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Idington,  J. 

A.  B.  Aylesworth,  K.C.,  for  appellant 

R.  C.  Clute,  K.C.,  for  administrators. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  the  other  chil- 
dren of  intestate. 

Boyd,  C. — I  think  the  company,  administrators,  should 
be  allowed  costs  out  of  estate  up  to  and  inclusive  of  judgment 
in  the  Court  of  Appeal,  but  all  subsequent  thereto  in  Supreme 
Court  and  on  application  to  Privy  Council  should  be  dis- 
allowed. I  would  allow  items  for  taking  stock,  advertising, 
and  commission  on  collection  of  small  accoimts.  The  taxing 
officer  will  moderate  the  costs  allowed  and  deduct  those  dis- 
allowed. 

No  costs  of  this  appeal. 

Idington,  J.,  concurred. 

VOL.  ni.  O.W.R.  NO.  24 — 51 
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Meredith^  J.,  agreed  as  the  items  of  stock-taking  and 
advertising,  but  dissented  as  to  the  itema  of  conmiission  and 
costs,  holding  that  they  should  be  entirely  disallowed,  giying 
reasons  in  writing. 

Teetzel,  J.  June  16th,  1904. 

CHAMBERS. 

STRATFORD  v.  YOUNG. 

Dismissal  of  Action — Want  of  Prosecution — Excuse  for  Delay 
— Merits — Leave  to  Proceed — Terms, 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  620,  imposing  terms  as  a  condition  of  allowing  plain- 
tiff to  prosecute  action,  after  default  and  on  motion  to  dis- 
miss. 

W.  J.  Elliott,  for  plaintiff. 

J.  Shilton,  for  defendant. 

Teetzel,  J.,  held  that  plaintiff  was  in  default  under 
Rules  434  and  542,  and  the  terms  imposed  were  reasonable* 

Appeal  dismissed  with  costs,  but  time  within  which  plain- 
tiff may  set  the  action  down  for  trial  and  pay  the  costs  im- 
posed by  the  Master  extended  until  29th  instant. 


Idington,  J.  June  16th,  1904. 

TRIAL. 

DIXI  V.  FAUQUIER. 

Executors  and  Administrators  —  Action  by  Administrator 
under  Fatal  Injuries  Act — Action  Begun  hefore  Issue  of 
Letters  of  Adrjiiinistration — Fiat  of  Surrogate  Court  Judge 
— Judicial  Act — Fraction  of  Day — Am^endmefd — Dismis- 
sal of  Action, 

Action  by  the  administrator  of  the  estate  of  a  workman 
who  died  in  the  service  of  defendants  to  recover  damages  for 
his  death  by  the  alleged  negligence  of  defendants  or  their 
foreman.  Plaintiff  claimed  on  behalf  of  the  deceased's 
father  and  mother,  who  lived  in  Italy,  and  were  to  some 
extent  dependent  upon  the  deceased,  who  was  shewn  to  have 
remitted  to  his  father  moneys  earned  in  Canada. 

W.  M.  Boultbee,  for  plaintiff. 

W.  H.  Hearst,  Sault  Ste.  Marie,  for  defendants. 
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Idington,  J. — Defendants'  comiBel,  before  the  trial  be- 
gan, moved  for  leave  to  amend  by  denying  that  plaintiff  was 
administrator  at  the  beginning  of  the  action.  .  .  .  Upon 
the  answers  given  by  the  jury  to  the  questions  submitted, 
plaintiff  would,  if  he  had  obtained  the  letters  of  adminis- 
tration before  the  writ  issued,  have  been  entitled  to  judgment 
for  the  amount  of  damages  assessed. 

The  writ  issued  on  23rd  January,  1903.  The  fiat  of  the 
Surrogate  Couri;  Judge  directing  letters  of  administration 
to  issue  to  plaintiff  was  signed  on  the  same  day.  It  was 
contended  that  this  giving  of  the  fiat  was  a  judicial  act,  and 
that  the  issue  of  the  writ  was  not,  and  that  hence  the  former 
related  back  to  the  beginning  of  the  day,,  and  the  latter  did 
not. 

There  was  no  evidence  to  shew  at  what  time  of  the  day 
the  writ  issued.  The  fiat  was  shewn  by  the  evidence  to  have 
been  signed  before  or  about  noon  or  possibly  in  the  afternoon 
of  the  day  it  bears  date. 

I  cannot — ^though  I  think  it  was  open  to  the  parties  to 
have  shewn,  by  evidence  of  the  practice  or  by  the  actual  fact 
as  to  the  time,  when  the  writ  issued — say  that  there  is,  in 
the  absence  of  evidence,  any  presumption  of  law  that  the 
writ  issued  in  fact  later  than  the  first  minute  of  time  of  the 
day  it  bears  date. 

Under  such  a  state  of  facts  there  is  not,  of  necessity  .  .  . 
a  presumption  of  priority  in  favour  of  the  fiat.  If,  however, 
the  case  were  to  turn  on  that,  I  should  like  to  give  it  some 
further  consideration. 

But  I  have  come  to  the  conclusion  that  the  date  of  the 
letters  of  administration,  and  not  the  date  of  the  fiat,  must 
govern.  Mohamidu  Mohideen  Hadjiar  v.  Pitchey,  [1894] 
A.  C.  437,  seems  decisive  of  the  point.  .  .  There  were 
cited  in  the  argument  of  that  case  McDonnell  v.  Prender- 
gast,  5  Hagg.  216,  and  Jackson  v.  Wliitehead,  3  Phill.  577. 
...     See  Howell,  p.  278.     .     .     . 

I  think,  therefore,  I  must  look  to  and  be  governed  by  the 
date  of  the  sealing,  and  not  of  the  fiat.  This  was  two  days 
after  the  writ  had  issued.  And  the  result  is  that,  following 
Doyle  V.  Diamond  Flint  Glass  Co.,  ante  510,  which  I  have 
recently  decided,  this  action  must  be  dismissed.  Here,  as 
there,  plaintiff  does  not  appear  to  have  ever  had  any  personal 
right  or  interest  in  the  subject  matter  of  the  litigation. 

I  think,  if  need  be  to  give  effect  to  this,  that  defendants 
are  entitled  to  the  amendment  asked  for,  and  direct  that  the 
same  be  made  accordingly.     .     .     . 

The  dismissal  should  be  without  costs  and  also  without 
prejudice  to  plaintiff  bringing  such  further  action  as  he  may 
be  advised. 
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Britton,  J.  June  16th,  1904. 

TRIAL. 

BO<JEBS  V.  EMPIEE  LIMESTONE  CO. 

Triai — Disagreement  of  Jury — Motion  for  Nonsuit — Negli- 
gence of  Master  —  Death  of  Servant  —  Action  for  Dam- 
ages, 

Action  for  damages  resulting  from  death  of  Alonzo 
Eogers,  a  son  of  plaintiff,  by  the  alleged  negligence  of  de- 
fendants. 

The  jury  did  not  agree,  and  were  discharged.  Defen- 
dants moved  for  a  nonsuit. 

L.  C.  Raymond,  Welland,  and  J.  E.  Cohoe,  Welland,  for 
plaintiff. 

W.  M.  German,  K.C.,  and  G.  H.  Pettit,  Welland,  for 
defendants. 

Britton,  J. — On  further  consideration  of  the  evidence 
and  of  the  authorities,  I  think  the  case  could  not  properly 
have  been  withdrawn  from  the  jury:  Wilson  v.  Boulter,  26 
A.  B.  156.  If  plaintiff  deems  it  advisable  to  bring  the  case 
again  to  trial,  it  may  be  that  the  evidence  on  the  part  of 
both  plaintiff  and  defendants  will  be  of  a  more  satisfactory 
character.  I  am  not  surprised  that  the  jury  were  unable  to 
agree. 

Motion  for  nonsuit  dismissedl     Costs  in  the  cause. 


Britton,  J.  June  16th,  1904. 

TRIAL. 

DELAHANTY  v.  MICHIGAN  CENTRAL  E.  W.  CO. 

Damages — Remoteness — Railway — Ejection  of  Passenger  from 
Train — Subsequent  Drowning  —  Natural  Consequence  of 
Ejection. 

Action  by  the  wife  and  daughter  of  Edward  J.  Dela- 
hant}'  to  recover  damages  for  his  death. 

On  2nd  July,  1903,  deceased  was  a  passenger  on  defen- 
dants' train  from  Detroit  to  Buffalo.  He  had  a  jSrst  class 
ticket,  and  was  rightfully  travelling  in  a  Pullman  car.  The 
train  left  Detroit  in  the  afternoon,  and  was  due  to  arrive  at  a 
place  called  Bridgburg  at  10.36  at  night,  arid  did  arrive 
there  very*  shortly  after  that  time.  On  the  way  from  Detroit 
to  Bridgburg  deceased  drank  intoxicating  liquor  and  was 
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^  more  or  less  disorderly,  but  at  no  time  until  the  train  was 
nearing  Bridgburg  was  there  any  difficulty  in  controlling 
him.  At  or  near  Bridgburg  he  annoyed  passengers,  and  at 
Bridgburg  the  train  conductor  compelled  him  to  leave  the 
train.  Bridgburg  station  is  in  C^ada,  about  700  feet  from 
the  northerly  end  of  the  International  railway  bridge,  which 
spans  Niagara  river.  It  is  only  a  railway  bridge — not  in- 
tended for  foot  passengers.  The  deceased  was  very  much 
under  the  influence  of  liquor,  was  put  oflE  in  front  of  the 
station  building,  and  was  not  given  into  the  charge  of  the 
station  agent  or  of  any  other  person.  Th^  conductor  said: 
"  This  is  our  station;  that  is  our  waiting  room.^^  The  train 
moved  on,  and  deceased,  when  last  seen  by  the  conductor, 
was  on  the  track  60  or  80  feet  from  the  station.  He  fol- 
lowed the  train.  The  guard  on  the  bridge  was  in  his  office 
when  the  train  passed,  and  saw  a  man  following,  and  after- 
wards saw  the  man  upon  the  bridge,  turned  his  light  upon 
the  man,  was  threatened  by  the  man,  and  the  man  fell  from 
the  bridge  into  the  water  and  was  drowned.  The  guard 
thought  the  man  drunk  or  crazy.  The  remains  were  found 
and  identified  as  of  Delahanty. 

Plaintiffs  alleged  that  the  conductor  of  the  train,  negli- 
gently, improperly,  and  without  sufficient  cause,  ejected  de- 
ceased, he  being  at  the  time,  to  the  knowledge  of  the  con- 
ductor, in  a  physical  and  mental  condition  which  mdde  him 
entirely  incapable  of  taking  care  of  himself,  and  that  deceased 
was  drowned  in  consequence. 

Defendants  alleged  that  deceased  was  put  off  the  train 
for  cause,  and  that  the  damages  were  too  remote. 

The  facts  were  submitted  to  the  jury,  without  questions 
in  writing.  The  jury  found  for  plaintiffs  and  assessed  the 
damages  at  $3,000  for  the  widow  and  $2,000  for  the  daughter. 

W.  M.  German,  K.C.,  ^nd  G.  H.  Pettit,  Welland,  for 
plaintiffs. 

D.  W.  Saunders  and  E.  (J.  Cattanach,  for  defendants. 

Britton,  J. — The  only  question  for  me  now  is  the  one 
as  to  remoteness  of  damages.     .     .     . 

Upon  the  evidence,  I  think  the  deceased  should  not  have 
been  compelled,  as  he  was,  to  leave  the  train.  He  was  not  in 
a  condition  to  be  left  on  the  track,  and  it  may  be  fairly  in- 
ferred that  a  person  in  the  condition  in  which  deceased  was, 
with  the  lights  of  the  city  in  front  of  him,  would  follow 
the  train  and  attempt  to  cross  the  bridge,  thinking,  so  far  as 
he  was  capable  of  consecutive  thought,  that  to  be  the  only 
way  of  getting  to  his  destination  and  of  getting  his  luggage, 
which  was  left  in  the  train.  From  all  that  appears,  there 
would  have  been  no  difficulty  in  taking  care  of  deceased  and 
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preventing  his  interfering  with  or  annoying  passengers.  .  . . 
The  train  was  only  5  minutes  distant  from  Blackrock  and  20 
minutes  from  Buffalo,  its  destination.  To  have  taken  care 
of  deceased  would  have  been  the  prudent  and  humane  thing 
to  do  under  the  circumustances.     .     .     . 

[Hobbs  V.  London  and  South  Western  R.  W.  Co.,  L.  R. 
10  Q.  B.  121,  referred  to.]  ' 

The  inquiry  is,  "whether  the  damage  complained  of  is 
the  natural  and  reasonable  result  of  defendants'  acf 

Whether  going  upon  the  bridge  and  falling  from  ihe 
bridge  was  the  probable  consequence  or  not  of  deceased  being 
left  upon  the  track,  depends  upon  the  particular  facts  of  this 
case,  as  known  to  the  conductor  of  the  train  and  as  appear 
in  the  evidence.     ... 

The  deceased  was,  as  found  by  the  jury,  not  in  a  condi- 
tion to  take  care  of  himself.  If  the  deceased  was  in  that 
condition,  it  is  no  answer,  as  it  appears  to  me,  that  he  was 
interfering  with  passengers,  as  defendants'  officers  had  the 
means  of  protecting  passengers  without  endangering  the  life 
of  deceased. 

Dealing  with  the  question  as  a  matter  of  law  and  upon 
the  facts,  I  am  of  opinion  that  the  act  of  the  deceased  was 
such  as  it  might  reasonably  be  expected  a  man  in  his  condi- 
tion would  do  upon  being  put  oflf  the  train  when  and  where 
he  was  put  off.  Deceased  was  placed  in  a  position  of  peril, 
and  he  strayed  to  his  death.  Apart  from  the  condition  in 
which  he  was  and  the  particular  facts  applicable  to  this  case, 
I  should  be  prepared  to  say  at  once  that  the  damage,  although 
arising  from  what  was  done  by  defendants  to  deceased,  does 
not  so  immediately  and  necessarily  flow  from  it  as  to  render 
defendants  responsible. 

"  Damage  is  never  too  remote  if,  according  to  the  usual 
experience  of  mankind,  the  result  was  to  be  expected :"  Am. 
&  Eng.  Encyc.  of  Law. 

Wlhere  the  result  was  recwonably  to  have  been  foreseen, 
where  what  did  happen  was  something  likely  to  happen 
imder  the  special  circumstances  as  known  to  defendants'' 
conductor,  I  do  not  think  the  damages  should  be  considered 
too  remote.     .     ,     . 

[Ecference  to  Grinstead  v.  Toronto  E.  W.  Co.,  24  S.  C.  B. 
570,  per  King,  J.] 

The  jury  in  finding  for  plaintiffs  have  found  that  the 
death  of  Delahanty  was  the  natural  or  probable  result  of  his 
having  been  put  off  the  train.  Owing  to  the  peculiar,  I  may 
say  extraordinary,  circumstances,  I  cannot  say  that  the  find- 
ing was  imreasonable.     .     .     . 

Judgment  for  plaintiffs. 


] 
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MacMahon,  J.  June  16th,  1904, 

TRIAL. 

McMAUGH    V.    HAMILTON    AND    FORT    WILLIAM 
NAVIGATION  CO. 

Master  and  Servant — Dismissal  of  Servant — Jusiification — 
Incompetency — Master  of  Ship — Damage  to  Ship  —  Emr 
phymsnt  of  Pilot. 

Plaintiff  was  a  master  mariner,  and  under  an  agreement 
in  writing  dated  27th  July,  1901,  entered  into  the  employ- 
ment of  defendants  to  the  15th  December,  1901,  of  the 
steamer  ^' Donnaeona ''  plying  between  Montreal  and  Fort 
William. 

The  action  was  brought  to  recover  from  defendants  dam- 
ages for  having,  as  it  was  alleged,  wrongfully  dismissed 
plaintiff. 

The  defence  was,  that  plaintiff  so  negligently  or  incom- 
petently managed  the  first  trip  of  the  vessel  from  Montreal  to 
Buffalo  that  she  was  damaged  to  the  extent  of  several  thou- 
sand dollars,  which  was  the  reason  for  his  dismissal. 

E.  E.  A.  DuVernet  and  J.  H.  IngersoU,  St.  Catharines, 
for  plaintiff- 

6.  Lynch-Staunton,  K.C.,  for  defendants. 

MacMahon,  J. — Plaintiff  is  65  years  old,  and  has  navi- 
gated the  lakes  as  master  for  30  years,  but  before  his  engage- 
ment by  defendants  had  been  out  of  employment  for  4  years 
except  (luring  one  trip.  At  the  time  of  his  engagement,  he 
represented  that  he  was  capable  of  navigating  the  ^^  Donna- 
cona"  from  Montreal  to  Fort  William. 

Plaintiff  went  to  Montreal  on  7th  August,  and  on  the 
10th  assumed  command  of  the  vessel,  which  had  a  crew  of 
18.  ,  .  .  The  vessel  left  Montreal  witKuut  a  cargo,  hav- 
ing a  licensed  river  pilot  on  board,  who  was  engaged  to  go 
west  as  far  as  Prescott.  His  duty  was  to  navigate  the  vessel 
through  the  river,  while  the  duty  of  the  captain  was  to  take 
charge  in  the  canals.     .     .     ." 

[Sees.  5,  22,  and  25  of  the  regulations  for  the  Dominion 
canals  referred  to.] 

I  find  that  it  is  not  safe  for  a  vessel  to  attempt  to  enter 
the  lock  of  a  canal  at  a  greater  speed  than  1^  miles  an  hour. 
When  the  vessel  attempted  to  enter  the  lock  at  Cot4  St. 
Paul  she  was  under  steam  and  going  at  between  3  and  4  miles 
an  hour.  She  struck  the  lock  gate,  and  a  depression  was 
made  in  the  fender-streak  of  the  vessel  and  the  plates  beneath 
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it.     The  lockmaster  complained  that  she  was  going  too  fast 
and  had  caused  damage  to  the  lock  gate. 

At  the  Soulanges  canal  lock  she  attempted  to  enter  under 
steam,  and  was  going  at  2^  miles  an  hour,  and  came  into 
collision  with  the  abutment  of  the  lock,  damaging  her 
starboard  bow,  and  bumping  with  such  violence  while  in  the 
lock  that  6  of  the  steel  plates  were  broken,  and  the  inden- 
tation made  in  the  side  of  the  vessel  could  be  seen  from  the 
deck.     .     .     . 

After  the  "  Donnacona  *'  reached  Prescott  the  pilot  was, 
at  the  request  of  plaintiff,  retained  to  go  to  Port  Dalhousie. 
Between  Prescott  and  Cornwall  there  is,  near  Johnston's 
Light,  a  shoal  in  mid-channel,  called  the  Oneida  shoal, 
which  some  mariners  regard  as  a  most  difficult  and  danger- 
ous place  to  go  through,  and  on  it  the  "  Donnacona  *'  strand- 
ed during  the  night,  breaking  23  of  the  steel  plates  in  her 
side.  Al  the  time  of  the  stranding,  plaintiff  was  in  bed,  the 
vessel  being  in  charge  of  the  pilot  and  two  wheelsmen.     .    . 

When  nearing  Port  Dalhousie,  at  the  entrance  to  the 
Welland  canal,  plaintiff  was  out  of  his  reckoning  as  to  the 
position  of  the  light  2  or  2^  miles.  And  when  going  through 
the  Welland  canal,  as  he  admitted,  the  vessel  bumped  through 
nearly  every  lock.     ... 

[Reference  to  The  "Peerless,"  13  Moo.  P.  C.  484;  The 
"  Christiania,"  7  Moo.  P.  C.  160,  172;  Abbott's  Merchant 
Shipping,  14th  ed.,  pp.  303-4.] 

In  the  present  case  the  pilot  was  not  on  board  by  com- 
pulsion of  law.  And  if  shipowners  employ  a  pilot  when  not 
compelled  by  law  to  do  so,  even  a  licensed  pilot  so  employed 
is  the  servant  of  the  owners :  The  "  Woburn  Castle,"  38  L.  J, 
Ad.  28;  Ka/s  Law  of  Shipmasters,  2nd  ed.,  p.  447.  And  in 
such  a  case  the  master  becomes  the  intermediary  agent,  and 
is  therefore  not  liable  to  the  owners  for  the  wrongful  acts  of 
the  pilot:   Aldrich  v.  Simmons,  Stary  214. 

Plaintiff,  however,  knew  the  danger  the  vessel  was  en- 
countering when  approaching'  Johnston  Island  light,  and  he 
was  not  exonerated  from  his  duty  as  master  to  see  that  there 
was  an  extra  look-out  at  the  bow  of  the  boat.     .     •     . 

[Reference  to  The  "Helvetia  and  Fanny,''  Squarefs 
Shipping  Casualties,  p.  95 ;  Kay's  Law  of  Shipmasters,  2nd 
ed.,  sec.  61,  p.  33;  The  "Thomas  Worthington,"  Rob.  Ad. 
R.  at  p.  132;  The  "Camilla,"  Swab.  312,  314,  315;  Abbott 
on  Merchant  Shipping,  14th  ed.,  p.  303.] 

Although  a  pilot  is  on  board  who  alone  is  responsible  for 
the  navigation  of  the  vessel,  the  master  is  not  to  relax  his 
vigilance  in  its  n^anageraent.  And  it  was  Incumbent  on 
plaintiff   (considering  the  condition  of  the  weather)   when 
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the  veseel  was  approaching  Johnston's  Island  to  .  .  ^ 
have  a  look-out  stationed  in  the  bow  of  the  boat. 

But,  even  if  it  could  not  be  imputed  to  plaintiff  that  he 
was  guilty  of  negligence  in  connection  with  the  stranding 
at  Johnston's  Island,  he  was  certainly  guilty  of  negligence 
or  incompetence  as  master  while  navigating  the  vessel  through 
the  locks,  by  which  she  sustained  serious  damage.  In  at- 
tempting to  enter  the  locks  while  the  vessel  was  under  steam 
and  going  at  from  2^  to  3  miles,  he  was  not  only  wanting  in 
skill  in  navigating  the  vessel,  but  he  was  violating  the  regula- 
tions provided  for  the  navigation  of  vessels  when  entering 
and  passing  through  canals. 

"nie  plaintiff  was  dismissed  on  15th  August,  when  the 
vessel  was  docked  at  Buffalo,  where  she  was  repaired. 

To  repair  the  damages  occasioned  to  the  '^Donnacona" 
by  stranding  on  the  reef  at  Johnston's  Island  and  at  the 
Soulanges  lock,  defendants  had  to  pay  about  $14,000,  of 
which  sum  over  $3,000  was  that  arising  from  the  injury  at 
the  lock. 

Defendants  were,  under  the  circumstances  stated,  justi- 
fied in  dismissing  plaintiff,  and  his  action  must  therefore  be 
dismissed  with  costs. 


Anglin,  J.  June  17th,  1904. 

WEEKLY  COURT. 

TEAPLIN  V.  TEAPLIN. 

Summary  Judgment — Rule  616 — Pleadings — Admissions  in 
Examination  of  Defendant  —  Recovery  of  Possession  of 
Land — Motion  for  Judgment — Forum. 

Motion  by  plaintiff,  under  Rule  616,  for  summary  judg- 
ment on  the  pleadings  and  examination  of  defendant  for  dis- 
covery in  an  action  to  recover  possession  of  land.  Defen- 
dant, while  admitting  plaintiff's  ownership,  claimed  a  right 
of  possession  under  an  alleged  agreement  with  plaintiff.  On 
his  examination  for  discovery,  though  defendant  expressed 
willingness  to  yield  possession  upon  being  recouped  certain 
outlays,  he  maintained  the  agreement  entitling  him  to  posses- 
sion. Plaintiff  did  not  admit  liability  to  defendant  for  any 
of  the  moneys  which  the  latter  claimed,  but  relied  on  defen- 
dant's admission  of  title  in  plaintiff. 

J.  D.  Montgomery,  for  plaintiff,  contended  that  the 
Statute  of  Frauds  was  an  answer  to  the  parol  agreement  set 
up  by  defendant 

6.  W.  Holmes,  for  defendant. 
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Anglin,  J.,  held  that  the  Statute  of  Frauds  must  be 
specially  pleaded,  and  not  being  pleaded,  the  motion  failed. 
He  was  also  of  opinion  that  it  should  have  been  made  before 
the  Master  in  Chambers. 

Motion  dismissed  with  costs  to  defendant  in  any  event. 


Palconbridge,  C.J.  June  17th,  1904. 

WEEKLY   COUR*t. 

ee  atlas  loan  CO. 

Company — Winding-up — Loan  Company  —  Creditors  —  Pri- 
orities— Debenture  Holders — Depositors. 

Appeal  by  currency  debenture  holders  from  certificate  of 
Master  in  Ordinary  of  his  ruling  that  the  debenture  holders 
were  not  entitled  to  priority  over  the  deposiix)rs  in  ranking 
upon  the  assets  of  the  company  in  liquidation. 

W.  M.  Douglas,  K.C.,  and  Casey  Wood,  for  appellants. 

J.  M.  Glenn,  K.C.,  and  W.  L.  Wickett,  St.  Thomas,  for 
sterling  debenture  holders. 

I.  F.  Hellmuth,  K.C.,  and  E.  C.  Cattanach,  for  depositors 
as  a  class. 

W.  H.  Hunter,  for  liquidator. 

Falconbridge,  C.J. — ^It  is  entirely  probable  that  the 
amending  sec.  7  of  63  Vict.  ch.  27  was  passed  in  consequence 
of  the  decision  in  Re  Farmers'  Loan  and  Savings  Co.,  30 
0.  E.  337.  .  .  .  The  constitutional  question  is  not  and 
could  not  be,  since  the  Parsons  case,  in  dispute,  but  counsel 
for  appellants  ingeniously  endeavoured  to  distinguish  the 
provision  here  as  being,  not  one  respecting  the  contracts  of  a 
Dominion  company  or  its  external  powers,  but  only  affecting 
its  internal  regulation  and  organization,  I  am  xmable  to 
follow  him  in  that  refinement.  Conceding  the  legislative 
authority  of  the  Province,  the  general  expression  "deben- 
tures "  cannot  be  restricted  to  a  certain  class  of  debentures. 
But  if  creditors  in  respect  of  deposits  cannot,  for  some  reason, 
invoke  the  amending  section  of  1900,  and  if  the  matter  has 
to  be  judged  by  the  light  of  Be  Farmers'  Loan  and  Savings 
Co.,  important  and  vital  differences  have  been  pointed  out 
between  the  form  of  debenture  adopted  by  the  Atlas  Co.  and 
that  considered  by  the  Common  Pleas  Division. 

Appeal  dismissed. 


Boyd,  C.  June  17th,  1904. 

TRIAL. 

BROWN  V.  BEOWN. 

Dower — Action  for — Interest  of  Deceased  Husband  in  Land — 
Bond  to  Convey  to  Son — Unpatented  Lands — Equitable 
Interest — Transfer — Want  of  Registration — Public  Lands 
A  ct — Evidence — Corroboration — Costs. 

Action  for  dower,  tried  at  Walkerton. 

Boyd,  C. — ^Upon  the  facts  of  this  case,  as  ascertained  by 
the  evidence  of  the  defendant,  I  do  not  think  the  plaintiff 
can  claim'  dower.  I  think  all  the  witnesses  are  to  be  believed, 
and  I  find  no  evidence  of  any  fraud  to  oust  the  plaintiff 
as  possible  dowress,  before  her  marriage. 

At  the  date  of  the  marriage  the  husband  had  no  more 
than  a  right  to  purchase  certain  Crown  lands,  lots  2  and  3,. 
2nd  concession  of  Elderslie.  As  to  lot  2,  he  had  made  an 
engagement  with  his  son,  the  defendant,  to  convey  that  to 
him  in  consideration  for  his  services  for  many  years  after  he 
was  21,  and  this  took  shape  before  the  marriage  in  the  form 
of  a  bond  drawn  by  the  father,  delivered  to  and  registered 
by  the  son,  providing  that  the  land  should  be  conveyed  at  the 
father^s  death,  upon  condition  that  the  son  should  pay  the 
Crown  dues  on  both  lots  2  and  3.  This  was  made  on  9th 
February,  1888,  and  ten  days  afterwards  the  father  and  the 
plaintiff  were  married.  It  is  sufficiently  proved  that  the 
son  did  recoup  the  father  for  all  outlay  in  respect  of  the 
Crown  dues  as  to  lot  2,  and  he  has  paid  the  dues  on  lot  3 
since  the  father's  death,  No  doubt  the  patent  of  2  was 
issued  to  the  father  on  28th  March,  1888,  but  the  estate  was 
held  by  the  father  subject  to  the  obligations  of  the  bond, 
afterwards  carried  out  to  the  satisfaction  of  the  father  before 
his  death.  As  to  the  patented  land,  the  father  had,  in  my 
opinion,  no  more  than  the  right  of  enjoyment  for  life  with 
the  fee  held  as  trustee  for  the  son.  There  was  no  beneficial 
use  in  the  father  except  for  his  life,  and  he  cannot  be  said  to 
have  died  beneficially  entitled  to  any  land  or  interest  in  land 
covered  by  the  terms  of  the  bond. 

As  to  the  other  parcel,  the  father  had  nothing  more  than 
an  equitable  interest  in  this  during  his  life,  and  he  trans- 
ferred all  his  interest  therein  to  the  son  by  assignment  dated 
16th  August,  1903,  which  has  been  deposited  but  riot  regis- 
tered in  the  Crown  Lands  Office.  It  was  urged  that  the 
omission  to  register  invalidated  the  transfer.  I  do  not  so 
read  the  Public  Lands  Act,  E.  S.  0.  ch.  26,  sec.  19.     It  may 
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be  inoperative  as  against  a  subsequent  registered  instrument, 
but  it  is  good  as  against  the  assignor,  and  it  operates  inter 
vivos  so  as  to  prevent  the  father  from  dying  beneficially 
entitled,  and  thus  defeats  any  claim  of  the  widow  under  the 
Dower  Act:  Fitzgerald  v.  Fitzgerald,  5  0.  L.  R.  279,  2  0. 
W.  E.  68. 

The  facts  rest  mainly  upon  the  evidence  of  the  son.  I 
do  not  regard  him  as  necessarily  needing  corroboration  under 
E.  S.  0.  ch.  73,  sec.  10.  That  provision  is  to  prevent  recoT- 
ery  against  the  estate  of  a  person  deceased  upon  the  sole 
evidence  of  the  interested  party  who  is  litigating  adversely 
to  the  representative  of  the  estate.  Here  the  executor  (who 
under  the  Devolution  of  Estates  Act  represents  the  devisee 
of  the  land)  is  resisting  the  claim  of  the  widow,  who  must 
recover  on  the  legal  strength  of  *her  own  case,  and  she  has 
to  overcome  the  effect  of  facts  only  known  to  the  def«idant. 
The  question  is  reduced  to  one  of  credibility  of  the  sole  liv- 
ing witness,  and,  though  he  testifies  in  his  own  favour,  I  do 
not  disbelieve  him. 

I  do  not  think  the  widow  should  be  mulct  in  costs  because 
of  making  this  claim.  The  dealings  of  father  and  son  were 
of  such  a  nature  inter  se  so  as  to  require  explanation  and 
vindication.  They  appear  to  have  been  kept  secret  from  the 
wife  by  the  other  members  of  the  family,  and,  while  the 
action  is  dismissed,  I  do  not  take  it  to  be  a  case  for  costs 
against  her. 

June  17th,  1904. 

divisional  court. 

CITY  OP  OTTAWA  v.  OTTAWA  ELBCTBIC  CO. 

Costs — Bight  to  Recover  from  Opposite  Party — Relations  of 
Muwicipal  Corporation  with  Solicitor — By-law — Change 
in — Retroactivity — Profit  Costs. 

Appeal  by  plaintiffs  from  order  of  Idington,  J.,  ante 
588,  allowing  appeal  by  defendants  from  taxation  of  costs 
to  plaintiffs,  under  a  judgment  awarding  them  costs  agauist 
defendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

C.  A.  Moss,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendants. 
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Palconbridge,  C.J. — If  the  Court  of  Appeal  had  given 
judgment  at  the  argument  on  16th  May,  1902,  there  would 
have  been  no  room  for  the  contention  that  plaintiffs  could 
tax  profit  costs  against  defendants,  in  view  of  Ottawa  Gaa 
Co.  V.  City  of  Ottawa,  4  0.  L.  B.  656,  5  0.  L.  E.  246,  1  0. 
W.  B.  647,  697. 

Then,  can  a  change  in  the  relation  between  plaintiffs 
and  their  solicitor  introduced  between  the  argument  and  the 
judgment  affect  the  question  of  liability  of  defendants  ? 

It  has  been  pointed  out  that  the  amendment  does  not 
profess  to  be  retroactive,  if  that  indeed  would  make  any 
difference. 

It  seems  to  be  largely  a  question  whether,  as  between 
plaintiffs  and  defendants,  it  is  a  matter  of  right  or  a  mere 
matter  of  procedure,  though,  even  if  it  is  procedure,  the  ques- 
tion is  not  concluded  in  plaintiffs'  favour,  as  shewn  by  cases 
cited  by  my  brother  Idington.  And  in  Ings  v.  Bank  of 
Prince  Edward  Island,  11  S.  C.  B.  at  p.  271,  Strong,  J., 
said:  "The  rule  being  that  an  ex  post  facto  construction 
will  never  be  adopted  when  substantial  rights  are  affected,, 
even  in  respect  of  matters  of  procedure/^ 

Wright  V.  Hale,  6  H.  &  N.  227,  is  apparent  authority 
in  plaintiffs'  favour;  but  in  Kimbray  v.  Draper,  L.  B.  3 
Q.  B.  160,  the  Judges  (while  doubting  the  correctness  of  its 
application  in  the  particular  case)  evolved  the  canon  of  the 
decision  as  follows :  "  That  when  the  effect  of  an  enactment 
is  to  take  away  a  right,  prima  facie  it  does  not  apply  ta 
existing  rights;  but  where  it  deals  with  procedure,  prima 
facie  it  applies  to  all  actions  pending  as  well  as  future.'' 

And  in  Island  v.  Township  of  Amaranth,  16  P.  B.  3, 
Bose,  J.,  delivering  the  judgment  of  a  Divisional  Court,  ap- 
plied the  rule  in  a  manner  consonant  with  the  judgment 
here  appealed  from. 

Mr.  Moss  produced  authorities  from  the  United  States 
(Encyc.  of  Pleading  and  Practice,  vol.  5,  p.  109  et  seq.,  and 
cases  cited  there)  which  seemed  t6  favour  the  view  that  in 
matters  of  costs  regard  ought  to  be  had  to  the  state  of  affairs 
at  the  termination  of  the  controversy.  This  is  not  the  view 
which  was  taken  in  Delap  v.  Chanlebois,  18  P.  B.  417. 

The  appeal  ought  to  be  dismissed  with  costs. 

Street,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Britton,  J.,  concurred. 
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June  17th,  1904. 
divisional  court. 

Re  ARMsTEONG. 

WiU — Construction  —  Life  Estate  —  Remainder  —  Power  of 
Disposition  Oiven  to  Life  Tenant  by  Codicil — ^^  Dispose 
I  and  Deal  with  ^^ — Enlargement  of  Beneficial  Interest 

I  Appeal  by  Mary  Ann  Armstrong,  the  widow  of  William 

i  Armstrong,  deceased,  from  order  of  Boyd,  C,  ante  627,  de- 

'Claring  the  construction  of  the  will  of  William  Armstrong. 

T.  D.  Delamere,  K.C.,  and  H.  A.  E.  Kent,  for  the  widow 

and  her  co-executor. 

A.  Hoskin,  K.C.,  for  executors  of  John  Armstrong,  de- 
ceased. 

G.  Bell,  for  the  sisters  of  testator. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — The  will  is  clearly  expressed,  and  gives  to 
the  widow  the  beneficial  ownership  for  her  life,  with  re- 
mainder to  the  brother  and  sisters  of  the  testator  in  fee.  The 
codicil  is  most  obscurely  and  carelessly  expressed,  and  has 
caused  all  the  difficulty  that  has  arisen  in  the  attempt  to  dis- 
cover the  testator's  meaning. 

The  widow  contends  that  the  codicil  gives  her  either  a  fee        i 
simple  or  a  power  of  disposing  in  fee  of  the  property  for  her 
own  benefit,  and  thus  of  practically  cutting  out  the  rights 
given  by  the  will  to  the  brother  and  sisters  of  the  testator.  \ 

I  think  the  rule  of  construction  to  be  applied  is  that 
stated  at  p.  145  of  the  5th  ed.  of  Jarman  on  Wills,  "that  where 
the  will  contains  a  clear  and  unambiguous  disposition  of 
property,  real  or  personal,  such  a  gift  is  not  allowed  to  be 
revoked  by  doubtful  expressions  in  a  codicil.'^ 

The  gift  to  the  brother  and  sisters  in  the  will  is  clear  and 
unambiguous,  and  it  is  impossible  not  to  entertain  serious 
doubts  as  to  whether  the  testator  intended  to  deprive  them 
of  it  by  this  codicil.  My  own  view  of  his  intention  to  be 
gathered  from  the  codicil  is,  that  he  intended  by  it  to  de- 
clare that  his  widow's  rights  should  continue  notwithstand- 
ing any  re-marriage,  and  that  she  should  be  free  from  any 
control  and  interference  by  her  co-trustee  of  the  property 
such  as  the  provisions  in  the  will  might  have  subjected  her 
to.  If  he  had  intended  to  give  her  the  enlarged  estate  for 
which  she  contends,  and  to  deprive  his  brother  and  sisters  of 
what  he  had  given  them,  his  intention  would,  I  think,  have 
been  differently  expressed:  Eandfield  v.  Reeve,  8  H.  L.  C. 
325;  Doe  d.  Anderson  v.  Hamilton,  8  TJ.  C.  R.  302;  Re 
Thomson's  Estate,  13  Ch.  D.  144,    14  Ch.  D.  263.    In  tfie 
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last  two  cases  the  power  of  disposal  given  to  the  tenant  for 
life  was'  accompanied  by  further  expressions^  leaving  no 
doubt  as  to  the  testator^s  meaning. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 


Anglin,  J.  June  18th,  1904. 

CHAMBERS. 

PUGH  V.  HOGATE. 

Costs — Taxation — Distributioiv  between  Plaintiff  and  Defen- 
dant —  Plaintiff  Failing  on  One  Claim  and  Succeed- 
ing  on  Another— Jurisdiction  of  Taxing  Officer — Objectian 
to — Waiver. 

Appeal  by  plaintiff  from  taxation  of  defendants  bill  of 
costs  by  the  senior  taxing  oflBcer^at  Toronto. 

The  action  was  brought  upon  a  claim  for  commission  and 
another  claim.  The  jury  found  a  verdict  for  plaintiff  for 
$60  on  the  claim  for  commission  and  a  verdict  for  defendant 
on  the  second  claim.  The  trial  Judge  directed  judgment  to 
be  entered  for  plaintiff  for  $50  with  costs  on  the  County 
Court  scale  (and  no  set-off)  as  to  the  claim  for  commission, 
and  judgment  dismissing  the  rest  of  the  action  with  costs 
to  be  paid  by  plaintiff  to  defendant,  these  costs  to  be  set  off 
against  the  $50  and  costs  to  be  paid  to  plaintiff. 

The  senior  taxing  oflBcer  niled  that  plaintiff  was  entitled 
to  one-half  his  general  costs  of  the  action  on  the  County 
Court  scale,  and  the  defendant  to  half  the  general  costs  of 
the  defence  on  the  High  Court  scale,  pluB  such  costs  as  were 
specially  applicable  to  the  claim  upon  which  defendant  suc- 
ceeded. 

Plaintiff  appealed,  on  the  ground  that  defendant  was 
entitled  only  to  the  costs  of  his  defence  so  far  as  they  were 
increased  by  the  claim  on  which  plaintiff  failed;  and  also  on 
the  ground  that  the  jurisdiction  of  the  senior  taxing  oflBcer 
was  ousted  by  reason  of  the  plaintiff  having  obtained  an 
appointment  for  taxation  from  a  local  oflBcer  having  concur- 
rent jurisdiction.  The  appointment  to  tax  was  given  by  the 
senior  taxing  oflBcer  to  the  defendant  before  plaintiff  obtained 
his  appointment,  and  pursuant  to  it  plaintiff  brought  in  his 
bill. 

C.  A.  Moss,  for  plaintiff. 

Grayson  Smith,  for  defendant. 

Anglin,  J. — During  the  argument  I  expressed  my  view 
that  the  plaintiff  had,  by  bringing  in  his  bill  of  costs  before 
Mr.  Thom  on  28th  May,  waived  his  objection  to  the  juris- 
diction of  that  oflBcer  to  entertain  this  taxation.  That  objec- 
tion would  otherwise,  in  my  opinion,  have  been  very  formid- 
able: Barry  v.  Hartley,  15  P.  E.  376. 
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Though  the  phraseology  of  the  judgment  entered  in  this 
action  is  somewhat  out  of  the  ordinary,  I  am  unable  to  dis- 
tinguish it  upon  any  satis&ctory  ground  from  that  which 
was  before  the  Court  of  Appeal  in  England  in  Sparrow  t. 
Hill,  8  Q.  B.  D.  479,  or  from  that  e<msidcred  by  the  Divi- 
sional Court  in  Davis  v.  Hurd,  4  O.  L.  B.  466,  1  O.  W.  R 
418.  It  is  true  that  the  words  used  are  yet  more  nearly 
like  those  found  in  Jenkins  t.  Jackson,  [1891]  1  Ch.  89,  and 
in  Todd  v.  Xorth  Eastern  R.  W.  Co.  [1903]  W.  X.  9,  30. 
For  that  reason,  I  should,  if  imtrammelled  by  authority, 
hesitate  long  before  interfering  with  the  action  of  the  learned 
ai^d  experienced  senior  taxing  officer  in  applying  those  au- 
thorities to  the  present  case.  But  in  Jenkhis  v.  Jackson  the 
Lords  Justices  intimate  that,  upon  the  common  law  side  of 
the  English  High  Court,  the  language  there  under  considera- 
tion would  probably  have  been  construed  as  giving  plaintiff 
the  general  costs  of  the  action.  It  is  not  therefore  upon  the 
mere  verbal  differences  in  the  respective  orders  in  Sparrow 
V.  Hill  and  Jenkins  v.  Jackson  that  the  different  principles 
of  taxation  applied  depend — but  sole}y  upon  the  prevalence 
of  a  divergence  in  practice  between  the  two  sides  of  the  Eng- 
lish High  Court  of  Justice. 

In  refusing  leave  to  appeal  from  the  judgment  of  the 
DivisionalCourtinDavis  V.  Hurd,  where  this  very  difference 
was  emphasized  in  argument,  Mr.  Justice  Osier,  referring 
to  the  former  practice,  says :  ^*  I  see  no  reason  why  a  judg- 
ment framed  as  is  the  judgment  at  the  trial  in  this  case 
should  not  lead  to  the  same  result.  That  it  may  properly 
do  so,  is  shewn  by  Sparrow  v.  Hill,  8  .Q.  B.  D.  479,  and  Jen- 
kins v.  Jackson,  [1891]  1  Ch.  89.  In  the  latter  case  tte 
actual  decision  was  different  because  the  judgment  happened 
to  be  in  the  Chancery  Division,  in  which  tiie  practice  appears 
to  be  different  from  that  which  prevails  in  the  Queen's  Bench 
Division  in  England.  The  Judges  regretted  that  the  prac- 
tice was  not  uniform,  and  there  is  no  earthly  reason  vrfiy  we 
should  follow  or  adopt  their  decision  and  thus  give  occasion 
here  for  a  similar  regret.  I  think  the  practice  is  right,  but 
it  is  even  more  convenient  that  it  should  be  settled."  (See 
1  0.  W.  B.  471.) 

I  read  this  language  as  meaning  that  in  Ontario  we  must 
be  taken  to  have  adopted  as  the  more  convenient  practice 
(Stewart  v.  Sullivan,  11  P.  R.  529,  Newbiggin-by-the-Sea 
Gap  Co.  V.  Armstrong,  13  Ch.  D.  319),  the  rule  of  construc- 
tion applied  in  Sparrow  v.  Hill  as  that  to  be  applied  in  all 
cases  where  language  of  like  import  is  employed.  Not  with- 
out some  doubt,  ...  I  allow  plaintiffs  appeal  upon 
this  ground  with  costs. 


T— ■      -^    --         't 
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Street,  J.  June  10th,  1904. 

CHAMBERS. 

HUKON  AND  BEUCE  LOAN  CO.  v.  EVANS. 

Jury  Notice — Irregularity — Specific  Performance  —  Counter- 
claim for  Deceit — Striking  out  Jury  Notice — Discretion. 

The  report  ante  756  is  incorrect.  It  should  be  deleted 
and  the  following  substituted: — 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
ante  701,  dismissing  plaintiflEs'  application  to  strike  out 
jury  notice: — 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

G.  C.  Campbell,  for  defendant. 

Street,  J.,  without  deciding  whether  or  not  the  jury 
notice  was  irregular,  made  an  order  striking  it  out  in  the 
exercise  of  his  discretion.  Costs  of  motion  and  appeal  to  be 
costs  in  the  cause. 

Teetzel,  J.  June  18th,  1904. 

trial. 

KERB  V.  MURTON. 

Broker — Purchase  of  Stock  on  Margin — Liability  of  Customer 
— Duty  of  Broker  as  to  Selling  in  Default  of  Margin. 

Action  to  recover  a  balance  due  on  two  stock  transactions. 
Plaintiff  was  a  broker  carrying  on  business  in  Toronto, 
though  not  a  member  of  any  stock  exchange.  In  September, 
1902,  defendant  authorized  plaintiff  to  purchase  for  him  10 
shares  of  Dominion  Coal  Company  stock  and  20  shares  of 

VOL.  rti,  o.w.R.  NO.  25 — 52 
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Baltimore  and  Ohio  Eailway  Company  stock,  and  defendant 
paid  $350  as  margin.  Plaintiff  employed  a  member  of  the 
Toronto  Stock  Exchange  to  buy  the  10  shares  of  Dominion 
Coal,  and*  placed  the  order  for  the  railway  stock  with  his 
correspondents  in  Buffalo,  who  employed  a  member  of  the 
New  York  Consolidated  Stock  Exchange  to  buy  the  stock. 

Joseph  Montgomery,  for  plaintiff. 

R.  W.  Eyre,  for  defendant. 

Teetzel,  J.,  held,  upon  the  evidence,  that  each  of  the 
blocks  of  stock  was  actually  purchased  on  the  stock  exchange 
on  behalf  of  defendant,  and  was  held  for  defendant,  who 
could  have  obtained  delivery  thereof  upon  payment  of  the 
balance  of  the  purchase  price;  and  therefore  defendant  was 
liable  to  pay  the  balance  of  the  purchase  money  and  commis- 
sions claimed  by  plaintiff.  There  is  no  obligation  upon  a 
broker  to  sell  shares  in  a  falling  market  after  he  has  de- 
manded further  margins  and  received  no  reply  from  his  cus- 
tomer. On  the  contrary,  in  the  absence  of  an  order  by  the 
customer,  there  is  no  such  duty  on  the  part  of  the  broker, 
and  if  he  does  not  sell,  he  is  not  responsible  for  any  lo8» 
which  may  arise  to  the  customer.  See  Dos  Passos  on  Stock- 
brokers, p.  199 ;  Brass  v.  Worth,  40  Barb.  648 ;  Lewis's  Law 
of  Stocks,  p.  136. 

Judgment  for  plaintiff  for  $301.28  and  interest  from 
28th  May,  1903,  with  full  costs.  Counterclaim  dismissed 
with  costs.' 


Britton,  J.  June;  20th,  1904. 

CHAMBERS. 

Be  ELLIS  AND  TOWNSHIP  OF  WIDDIFIELD. 

Public  Schools — Division  of  Township  into  Sections — Manda- 
mus — Refusal  of — Discretion. 

Application  by  John  Ellis  and  Alexander  McNabb  for 
order  of  mandamus  commanding  the  township  council  to 
divide  the  township  into  school  sections. 

E.  E.  A.  DuVemet,  for  applicants. 

A.  6.  Browning,  North  Bay,  for  respondents. 

Britton,  J.— The  Public  Schools  Act,  1  Edw.  VII.  ch. 
39,  sec.  12.  is  as  follows:  "The  municipal  council  of  every 
township  (except  where  township  boards  have  been  estab- 
lished) shall  subdivide  the  township  into  school  sections  so 
that  every  part  of  the  township  may  be  included'  in  some 
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section,  and  shall  distinguish  each  section  by  a  number; 
provided  that  no  section  formed  hereafter  shall  include  any 
territory  distant  more  than  3  miles  in  a  direct  line  from  the 
school  house/*  Sub-sec.  3, — ^''Ko  section  shall  be  formed 
which  contains  less  than  50  children  of  the  school  age  .  .  . 
unless  the  section  is  more  than  4  square  miles  in  area.     .     . 

The  applicants  herein  are  residents  and  ratepayers  of  the 
township,  who  apply  on  behalf  of  themselves  and  all  other 
ratepayers  of  the  township.  They  support  the  application 
by  their  own  affidavits  and  the  affidavits  of  Duncan  Beth, 
Malcolm  Angus,  John  Bailey,  J.  P.  Chadburn,  Stephen  Haws, 
and  J.  M.  MacNamara. 

The  case  made  is  not  «l  strong  one.  Ellis  lives  in  section 
2,  and  has  property  in  No.  3,  and  he  says  the  school  buildings 
for  the  residents  in  his  vicinity  are  too  far  away  and  the 
roads  are  too  bad  for  school  children  to  go  to  school,  and  in 
No.  3  school  is  not  open  during  winter  months.  He  has 
considered  a  plan  for  subdivision,  and  says  if  subdivided  into 
sections  3  miles  by  4,  it  would  necessitate  the  moving  of  only 
1  school  house. 

Mr.  McNabb  says  he  is  not  greatly  inconvenienced  by  the 
present  situation,  but  says  he  is  acting  for  the  benefit  of  the 
township,  and  thinks  *^it  would  be  only  fair  that  the  town- 
ship should  be  subdivided  into  school  sections,  so  that  the 
whole  of  the  said  township  should  be  comprised*  in  some  sec- 
tion." I  have  carefully  read  all  the  affidavits  in  support  of 
the  application,  and,  even  if  not  answered,  they  do  not  make 
out  a  case  for  interfering  with  the  council,  and  compelling 
them  at  this  time  to  make  the  subdivision  asked. 

A  personal  attack  is  made  upon  the  reeve,  charging  him 
with  preventing  for  selfish  and  personal  reasons  the  sub- 
division. This  is  fully  answered,  and  judging  from  the 
affidavits  I  think  the  attack  was  quite  unwarranted. 

Six  affidavits  in  addition  to  the  affidavit  of  the  reeve  are 
filed  in  answer  opposing  the  application.  They  give  reasons 
why  what  is  asked  should  not  be  granted.  The  township  is 
comparatively  newly  organized,  having  as  actual  residents 
only  105  families — land  not  uniformly  good — settlers  un- 
equally distributed  over  the  township.  It  is  said  that  multi- 
plying school  facilities  in  the  way  proposed  would  be  financi- 
ally oppressive.  It  is  said  that  the  majority  of  ratepayers 
are  opposed  to  what  is  asked.  Upon  the  facts  as  presented 
in  the  affidavits,  I  am  of  opinion  that  this  is  not  a  case  in 
which  "it  would  be  just  or  convenient^'  that  an  order  for 
mandamus  should  be  made. 

There  must  be  some  discretion  left  to  the  township  council 
as  to  when  the  township  shall  be  subdivided.     Even  if  the 
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majority  of  the  council  are  mistaken  as  to'  what  is  best,  and 
there  is  not  snflScient  evidence  that  they  are  so  mistaken,  I 
would  be  slow  to  interfere  with  them  as  the  duly  constituted 
governing  body,  honestly  attempting  to  do  their  duty. 

If  such  a  subdivision  was  ordered  now,  it  would  of  course 
involve  the  altering  of  the  boundaries  of  existing  school  sec- 
tions. Such  a  by-law  by  sec.  41,  sub-sec.  3,  shall  not  be 
passed  in  any  year  later  than  1st  June,  and  shall  not  take 
effect  before  the  25tb  December  thereafter.  A  mandamus 
now  would  be  an  attempt  to  control  municipal  legislation  of 
1905.  The  School  Act  must  be  considered  as  a  whole; 
before  attempting  to  command  the  council  to  subdivide  the 
whole  to^Tiship,  the  site  and  condition  of  existing  school 
houses,  the  responsibility  of  existing  trustees,  what  of  neces- 
sity must  be  done  in  regard  to  and  consequent  upon  the  sub- 
division asked  for,  must  all  be  considered,  and  when  the  law 
says  the  township  shall  be  so  subdivided,  it  must  mean,  not 
at  once  upon  the  organization  of  a  township,  or  within  any 
definite  time,  but  as  and  when  it  can  be  done,  having  regard 
to  the  other  provisions  of  ihe  Act.  The  section  indicates 
that  school  houses  are  to  be  built  or  located  first,  as  no  sec- 
tion formed  shall  include  territory  distant  more  than  3  miles 
in  a  direct  line  from  the  school  house. 

Motion  dismissed  with  costs  to  be  paid  by  applicants  to 
respondents. 

June  20th,  1904. 
divisional  court. 

MANN  V.  HOLTON. 

Mortgage  —  Covenant  for  Payment^- Action  on  —  Defences — 
Agreement  not  to  Enforce — Failure  to  Establish — Consid- 
eration—  Agreement  to  Stifle  Prosecution  —  Evidence  to 
Establish. 

Appeal  by  plaintiff  fro/n  judgment  of  Judge  of  County 
Court  of  Essex  dismissing  action  upon  the  covenant  for  pay- 
ment in  a  mortgage  made  by  defendant  to  one  Fleming,  anJ 
assigned  by  him  to  plaintiff. 

The  defences  were  that  the  mortgage  was  given  to  stifle 
a  prosecution  threatened  by  Fleming  against  one  Odette  for 
obtaining  money  under  false  pretences,  and  that  defendant 
gave  the  mortgage  upon  the  understanding  that  it  should  not 
make  him  liable  upon  the  covenant. 

The  trial  Judge  gave  no  reasons  for  his  judgment. 


805 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 

J.,  Britton,  J. 

__  __—  * 

J.  H.  Eodd,  Windsor,  for  j)laiiitiflE. 

A.  H.  Clarke,  K.C.,  for  defendants. 

Street,  J. — .  .  .  If  the  defence  had  been  limited 
to  the  assertion  that  the  agreement  between  defendant  and 
Fleming  was  that  defendant  was  not  to  be  personally  liable, 
it  must  of  course  have  failed ;  the  mortgage  was  undoubtedly 
executed  by  defendant;  it  contains  the  usual  covenant  for 
payment  of  the  mortgage;  and  the' evidence  fell  far  short  of 
what  would  entitle  defendant  to  a  rectification  of  the  in- 
strument.    .     .     . 

It  is  plainly  stated  by  Fleming  that  Odette  had  obtained 
$150  from  him  upoii  a  forged  acceptance;  that  he  had  dis- 
covered the  forgery,  had  charged  Odette  with  it,  and  had  'told 
him  that  he  would  prosecute  him  unless  security  were  given 
by  a  certain  day.  Odette  then  applied  to  defendant  to  give 
Fleming  security  upon  certain  property  of  his  which  de- 
fendant held  as  mortgage  under  a  conveyance  absolute  in 
form,  and  he  told  defendant  that  Fleming  had  threatened 
him  with  prosecution  if  the  security  were  not  given.  De- 
fendant then  had  an  interview  with  Fleming  in  which,  he 
says,  Fleming  told  him  that  Odette  had  obtained  money 
under  false  pretences,  and  that  unless  he  settled  it  he  was 
going  to  put  him  in  gaol;  and  that  he  (defendant)  gave  the 
mortgage  to  prevent  Odette  being  sent  to  gaol,  and  with  the 
understanding  that  the  f  orgied  document  was  to  be  given  up, 
which  was  done.  Fleming  at  the  trial  denied  having  told 
anything  about  his  intention  to  prosecute  Odette. 

After  carefully  perusing  the  evidence,  I  come  to  the  con- 
clusion that  Fleming  is  mistaken  in  his  denial.  .  ^.  . 
Upon  his  cross-examination  for  discovery  he  was  not  pre- 
pared to  deny  a  conversation  with  defendant  at  the  time  of 
the  giving  of  the  mortgage  in  which  Odette's  crime  was  men- 
tioned, nor  that  he  had  told  defendant  that  he  intended  to 
prosecute  Odette  unless  the  matter  were  settled,  although  at 
tha  trial  ho  denied  both  statements. 

Under  these  circumstances,  it  appears  not  unreasonable 
to  assume  that  the  trial  Judge  accepted  defendant's  account 
of  what  took  place,  in  preference  to  Fleming's,  since  he  could 
not  otherwise  properly  have  given  judgment  for  defendant. 

If  it  is  treated  as  established  that  defendant  gave  the 
security  at  the  request  of  Odette  to  save  him  from  a  criminal 
prosecution,  and  that  Fleming  obtained  the  mortgage  after 
and  by  means  of  threats  to  prosecute  if  the  mortgage  were 
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not  given,  and  upon  an  understanding  with  defendant  that 
the  prosecution  would  not  proceed  if  the  security  were  given, 
and  would  proceed  if  it  were  not,  the  consideration  is  clearly 
an  illegal  one  under  the  authorities,  and  plaintiff  cannot  re- 
cover. All  these  facts  sufficiently  appear  in  the  evidence 
of  defendant,  and  the  denial  by  Fleming  at  the  trial  is  open 
to  the  remarks  which  I  have  made. 

In  my  opinion,  plaintiff  has  failed  to  make  out  a  case  for 
the  reversal  of  the  judgment,  and  the  appeal  should  be  dis- 
missed with  costs. 

Falconbridge,  C.J.,  concurred. 

Britton,  J.,  dissented,  holding  (in  a  written  opinion) 
that  no  agreement  or  understanding  had  been  established. 


Brittox,  J.  June  21st,  190-i. 

CHAMBERS. 

STROUD  V.  SUN  OIL  CO. 

Partition — Summary  Judgment  for — Local  Master  —  Appeal 
— Question  of  Title — Independent  Title  of  Defendants — 
Direction  that  Action  he  Brought. 

Appeal  by  defendants  from  the  judgment  or  order  of  the 
local  Master  at  Hamilton  for  partition  of  a  small  piece  of 
land  in  the  city  of  Hamilton,  which  plaintiff  alleged  was 
owned  by  himself  and  defendants  in  common. 

Defendants  denied  that  they  were  tenants  in  common 
with  plaintiff  of  the  land  in  question,  but  asserted  that  they 
were  the  owners  of  an  easement  consisting  of  a  right  of  way 
over  this  land. 

W.  M.  McClemont,  Hamilton,  for  defendants. 

J.  Dickson,  Hamilton,  for  plaintiff. 

Britton,  J. — Plaintiff  took  the  preliminary  objection 
that  there  is  no  right  of  appeal  from  the  decision  of  the  local 
Master  in  this  matter.  If  this  is  a  proper  case  for  partition, 
Eule  956  gives  the  Master  jurisdiction. 

This  is  a  judgment  of  a  local  Master,  from  which  an 
appeal  lies  under  Rule  767.  Whether  the  Master  was  acting 
^'  in  Chambers  "  or  not,  I  think  there  is  an  appeal;  but  the  mo- 
tion in  this  case  was  to  him  at  his  Chambers,  and,  if  neces- 
sary to  say  that  he  was  sitting  in  Chambers  in  order  to  give 
the  right  of  appeal,  I  have  no  diflSculty  in  so  saying.    No 
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such  distinction  as  was  attempted  to  be  drawn  by  counsel  to 
prevent  appeal  is  warranted  by  the  Rule. 

The  judgment  herein  is  the  ordinary  one  for  partition, 
and  was  made  assuming  the  ownership  to  be  as  alleged  by 
plaintiff  in  his  affidavit  filed,  namely,  that  he,  "in  common 
with  the  defendants,'*  is  the  owner  of  the  land  for  which 
partition  is  asked.  The  defendants  set  up,  as  to  part  of  the 
land,  title  by  possession,  and  as  to  the  residue  or  part  of  the 
residue  no  title  to  the  land  itself,  but  claim  that  they  have 
an  easement  or  right  of  way  over  it,  which  easement  is  of 
great  value  to  the  defendants.  The  defendants  admit  that 
plaintiff  also  has  a  right  of  way  over  the  same  land.  The 
defendants  deny  that  any  part  of  the  land  itself  is  owned 
by  plaintiff  and  defendants  as  joint  tenants  or  co-parceners 
or  tenants  in  common. 

Upon  the  papers  before  me  this  does  not  appear  to  be  a 
case  where  the  Master  should  have  made  an  order  or  given 
judgment  for  partition.  This  is  no  common  title,  no  interest 
in  common.  If  defendants  are  entitled  to  any  part  of  the 
land,  it  is  by  possession,  and  as  to  which  an  absolute  title  has 
been  acquired,  and  in  which  plaintiff  is  not  now  inferested. 
The  defendants  contend  that  the  plaintiff  as  to  the  residue 
is  entitled  only  to  an  easement  in  common  with  the  defen- 
dants ;  but  if,  as  a  matter  of  fact,  plaintiff  is  entitled  to  more 
— ^if  entitled  to  the  land  itself — he  is  at  liberty  to  sell  it,  and 
it  must  be  sold  subject  to  defendants'  easement. 

If  defendants  have  such  an  easement  as  is  contended  for, 
and  as  to  which  a  prima  facie  case  is  made  out,  then  that 
must  be  protected,  and  it  is  not  open  to  plaintiff,  by  admitting 
an  ownership  in  the  land  in  defendants  which  defendants  do 
not  assert,  to  get  a  sale  by  partition  proceedings,  and  thus 
force  defendants  to  protect  their  easement,  if  they  have  one, 
by  purchasing,  or  permitting  it  to  be  destroyed  by  sale  of  all 
defendants'  rights  to  plaintiff  or  to  a  stranger. 

The  local  Master  should,  on  the  question  of  title  being 
raised,  have  adjourned  the  further  hearing,  allowing  an  action 
to  be  brought,  following  Smith  v.  Smith,  1  0.  L.  R.  404. 

As  judgment  was  given,  I  must  allow  the  appeal  and  set 
it  aside,  with  liberty  to  plaintiff  to  bring  an  action  for  a 
declaration  of  the  rights  of  the  parties  or  to  try  the  title,  or 
as  plaintiff  may  be  advised;  and,  if  such  action  is  brought 
within  one  month,  costs  of  this  appeal  and  of  the  motion 
will  be  costs  in  the  cause  to  defendants.  If  no  action  is 
brought  within  one  month,  appeal  allowed  with  costs  and 
motion  before  local  Master  dismissed  with  costs. 


ti08 
Idington,  J.  June  21st,  1904. 

TRIAL. 

McCABE  V.  AEMSTRONG. 

Assessment  and  Taxes — Tax  Sale — PubKc  Highway  Included 
in  Land,  Sold — Void  Sale — Deviation  Eoad — Sale  Sub- 
ject to  Bight  of  Way — Misconduct  of  Plaintiff-^Costs, 

Action  to  set  aside  a  deed  made  pursuant  to  an  alleged 
sale  for  taxes  of  part  of  lot  7  in  the  Ist  concession  south  of 
Durham  road  in  the  township  of  Artemisia. 

J.  W.  Frost,  Owen  Sound,  and  E.  E.  A.  DuVernet,  for 
plaintiff. 

W.  H.  Wright,  Owen  Sound,  for  defendants. 

Idington,  J.  (after  setting  out  the  facts  and  referring 
to  sevoral  untenable  objections  made  by  plaintiff  to  tiie  tiS 
sale)  : — I  find  that  the  sale  was  void,  on  the  ground  that  the 
public  highway  formed  part  of  the  land  offered  for  sale  and 
attempted  to  be  sold  and  conveyed,  and,  coupled  with  that, 
that  the  land  on  either  side  of  this  old  established  highway 
was  formed  into  a  distinct  and  separate  parcel  by  the  road 
and  by  the  severance  of  ownership  that  had  taken  place.  I 
think  the  cat^e  is  within  the  principle  upon  which  Ley  v. 
Wright,  27  C.  P.  522,  and  Fleming  v.  McNabb,  8  A.  R.  65(i, 
and  other  cases,  have  been  decided. 

1  am  unable  to  understand  how,  under  the  facts  in  evi- 
dence that  remain  uncontradicted,  it  can  be  argued  that  this 
is  not  a  public  highway  because  originally  it  may  have  been 
a  deviation  road. 

And  as  to  the  alternative  suggestion*  of  a  sale  subject  to 
the  right  of  way,  that  is  not  what  a  tax  sale  is  even  supposed 
to  be.     It  is  not  what  was  expressed  here  or  intended. 

Plaintiff,  it  is  submitted  by  defendants,  has  by  his  conduct 
in  the  premises  disentitled  himself  to  the  relief  which  he 
aske.  I  see  no  legal  ground  on  which  such  objection  can 
rest  as  an  answer  to  the  irregularities  in  this  sade.     .     .     . 

Plaintiff's  conduct  has  been  most  tortuous.  He  wanted 
to  have  McLean,  whom  he  called  his  tenant  of  the  land  in 
(juestion,  made  to  pay  these  taxes.  It  turned  out,  after  a 
good  deal  of  misstatement  before  and  at  the  trial  .  .  - 
tliat,  as  i)laintiff  well  knew,  McTjean  was  not  and  never  had 
bt'on  in  180S  tenant  of  the  lands  in  question.  He  had 
simply  leased  for  that  year  a  house  or  stable  of  plaintiffs 
not  far  away,  and  probably  had  taken  some  liberties  in  letting 
his  rattle  run  at  large  on  these  lands  and  other  lands.  Then, 
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failing  in  getting  the  collector  to  serve  his  purpose  in  this 
regard,  plaintiff  seems  to  have  determined  to  give  trouble. 
This  desire  and  a  partly  formed  intention  of  getting  title  by 
means  of  tax  sale,  led  him  into  many  devious  ways — ^needless 
to  enlarge  upon.  Notwithstanding  his  pursuit  of  these 
devious  ways,  I  think  he  is  entitled  to  get  the  benefit  of  a 
deviation  road  having  become  His  Majesty's  highway. 

I  think,  however,  any  man  who  has  for  years  so  care- 
fully watched  and  nursed  a  law  suit  as  this  plaintiff  has  in 
this  matter,  should  enjoy  the  privilege  of  paying  .  ,  . 
his  own  costs. 

I  think  he  must  get  the  relief  of  having  the  sale  and  deed 
set  aside,  upon  the  usual  terms  of  paying  the  taxes  and  the 
value  of  the  improvements  made  by  defendant  McArthur, 
and  direct  judgment  accordingly.  McArthur  must  pay  his 
own  costs  also. 


June  21st,  1904. 
divisional  court. 

MILLER  V.  WOOD. 

Master  and  Servant — Injury  to  Servant — Liability  of  Person 
Charged  as  Employer — Failure  of  Evidence  to  Establish 
Relationship — Findings  of  Jury — Nonsuit  —  Evidence  of 
Defendants. 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Brant,  in  action  by  a  workman  who  alleged  that  he  had  been 
injured  by  the  negligence  of  his  employers,  W.  B.  Wood  and 

A.  J.  Wood,  the  defendants.  They  denied  any  negligence, 
and  defendant  W.  B.  Wood  denied  that  he  was  an  employer, 
and  gave  notice  under  the  statute  to  that  effect. 

At  the  trial  there  was  evidence  on  plaintiff's  part  that 
defendant  W.  B.  Wood  had  engaged  plaintiff  to  do  the  work 
in  question,  and  had  directed  him  during  the  progress  of  it; 
but  this  was  not  met  on  the  part  of  the  defence  by  uncon- 
tradicted evidence  that  defendant  W.  B.  Wood  had  no  inter- 
est whatever  in  the  work  that  was  being  carried  on  or  in  the 
business  in  connection  with  which  it  was  being  done,  and 
that  he  was  only  assisting  and  advising  his  son,  the  other 
defendant,  in  carrying  on  the  work.  Defendant  W.  B.  Wood 
moved  for  a  nonsuit  at  the  close  of  the  evidence,  upon  the 
ground  that  the  evidence  shewed  he  was  not  an  employer. 
The  Judge  overruled  the  motion,  and  left  the  case  to  the  jury. 
The  jury  found,  in  answer  to  a  question,  that  defendant  W. 

B.  Wood  was  present  as  a  partner  of  his  son,  the  other  de- 
fendant, and  not  as  a  father  assisting  his  son:  and  they 
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found  a  verdict  of  $100  against  both  defendants.  Upon  the 
findings  of  the  jury  the  Judge  entered  judgment  for  plaintiff 
against  both  defendants  for  $100  and  costs.  Defendants 
moved  in  term  to  set  aside  the  judgment  against  defendant 
W.  B.  Wood  and  to  enter  a  nonsuit^  or  for  a  new  trial  as  to 
both  defendants.  The  Judge  made  an  order  setting  aside 
the  judgment  and  ordering  a  nonsuit  to  be  entered  as  to  W. 
B.  Wood,  and  for  a  new  trial  as  to  A.  J.  Wood. 

Plaintiff  appealed  against  this  judgment  so  far  as  it 
ordered  a  nonsuit  to  be  entered  in  favour  of  W.  B.  Wood. 

W.  S.  Brewster,  for  plaintiff. 

J.  Harley,  K.C.,  for  defendant  W,  B.  Wood. 

The  judgment  of  the  Court  (Falconbridge,  CJ., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — lit  the  close  of  the  case  the  uncontradicted 
evidence  of  the  defendants  W.  B.  Wood  and  A.  J.  Wood 
shewed  that  W.  B.  Wood  had  no  interest  whatever  in  the 
Brant  Milling  Co. ;  that  A.  J.  Wood  and  the  Brant  Milling 
Co.  were  one  and  the  same;  and  that  the  work  at  which  plain- 
tiff was  injured  was  being  carried  on  by  A.  J.  Wood  alone. 
The  defendant  W.  B.  Wood  is  his  father,  and  had  at  one  time 
been,  but  had  ceased  to  be,  interested  in  the  Brant  Milling 
Co. ;  he  was  assisting  his  son  in  carrying  on  the  work,  but 
had  no  other  interest  in  it. 

The  facts  that  he  had  engaged  plaintiff  and  was  assisting 
and  overlooking  the  work  at  the  time  of  the  execution  are 
entirely  consistent  with  the  fact  of  his  having  no  interest  in 
it,  but  that  of  a  father  helping  his  son.  It  is  the  case  of  a 
prima  facie  liability  made  out  on  plaintiff's  evidence  being 
entirely  displaced  by  uncontradicted  evidence  in  defendants' 
case. 

In  my  opinion  the  Judge  was  right  in  directing  a  non- 
suit ;  and  the  appeal  from  his  judgment  should  be  dismissed 
with  costs. 


Anglin,  J.  June  22nd,  1904. 

chambers. 

MASOX  V.  GEAXD  TRUNK  R.  W.  CO. 

Parties  —  Misjoinder  of  Plaintiffs  —  Rule  185  —  DisHnd 
Causes  of  Action — Series  of  Transactions — Connection  iy 
Common  Motive  —  Pleading  —  Breach  of  Contraci — Con- 
spiracy, 

Appeal  by  plaintiff*^  frojn  order  of  Master  in  Chambers, 
ante  621,  requiring  them  to  elect  which  of  them  should  pro- 
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ceed  wrth  this  action.  There  were  11  plaintiffs,  sning  to 
recover  damages  for  alleged  wrongful  detention  of  their- 
cattle  in  transit  upon  the  defendants^  railway. 

W.  E.  Raney,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendants. 

« 

Anglin,  J. — ^The  several  plaintiffs  shipped,  entirely  in- 
dependently of  one  anothej,  from  various  points  in  Ontario, 
to  a  common  destination.  The  statement  of  claim  does  not 
allege  detention  at  the  same  point,  or  under  the  same  cir- 
cumstances, in  the  case  of  each  shipment.  The  shipments, 
though,  wholly  unconnected,  were  practically  contempor- 
aneous. The  defendants  are  charged  with  having  caused  the 
detention  in  each  case  in  order  to  attain  the  same  purpose. 

The  present  Bule,  No.  185,  upon  which  the  plaintiffs  rest 
their  right  to  join  in  this  action,  requires  that  two  "  condi- 
tions should  be  fulfilled,  that  is  to  say,  that  the  right  to  relief 
alleged  to  exist  in  each  plaintiff  should  be  in  respect  of,  or 
arise  out  of,  the  same  transaction  (or  series  of  transactions), 
and  also  that  there  should  be  a  common  question  of  fact  or 
law:"  Stroud  v.  Lawson,  [1898]  2  Q.  B.  44,  62.  These  con- 
ditions are  not  alternative. 

The  causes  of  action  of  the  several  plaintiffs  are  mani- 
festly distinct.  Common  questions  of  law,  and  probably 
also  of  fact,  will  arise  in  respect  of  each.  The  alleged  right 
to  relief  does  not  arise  out  of  the  same  transaction  or  occur- 
rence ;  it  is  claimed  in  respect  of  a  number  of  similar  trans- 
actions or  occurrences.  Can  these  be  said  to  constitute  a 
"  series  "  within  the  meaning  of  the  Rule  ? 

There  is  no  succession  of  things  or  of  events  such  as  the 
word  "series"  usually  implies.  (See  the  Standard,  Cen- 
tury, and  Imperial  Dictionaries.)  Webster  defines  "  series  " 
as  "a  number  of  things,  or  events,  standing,  or  succeeding, 
in  order,  and  connected  by  a  like  relation."  Lord  Mac- 
naghten  in  Bedford  v.  Ellis,  [1901]  A.  C.  1,  12,  proceeds 
upon  a  similar  conception  of  this  term. 

Here  the  only  semblance  of  connection  by  relation  be- 
tween the  several  transactions  or  occurrences,  upon  which  the 
separate  rights  to  relief  are  alleged  to  arise,  is  the  motive  or 
design  imputed  to  defendants.  This  is  not  an  ingredient 
essential  to  the  cause  of  action  of  any  of  the  plaintiffs, 
whether  viewed  as  founded  upon  tort  or  arising  out  of  con- 
tract, and,  in  my  opinion,  does  not  suffice  to  form  of  the 
transactions  or  occurrences  set  forth  in  the  statement  of 
claim,  otherwise  wholly  independent  and  unconnected,  a 
^'  series  "  so  as  to  justify  the  joinder  in  this  action  of  the 
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several  plaintiflfs  seeking  relief  each  in  respect  of  the  par- 
ticular transaction  or  occurrence  by  which  he  claims  to 
have  been  injured.  The  liberty  of  joining  plaintiffs  with 
separate  causes  of  action  is  still  limited,  and  I  find  no  deci- 
sion upholding  the  joinder  of  plaintiffs  where  the  only  con- 
nection between  their  several  and  distinct  grievances  is  the 
motive  or  purpose  by  which  they  suggest  that  the  defendant 
was  actuated. 

The  appeal  will  be  dismissed  with  costs  to  defendants  in 
any  event  of  this  action.  Time  for  election  extended  for  20 
days. 


Street,  J.  June  22nd,  1901 

WEEKLY  COURT. 

WEBEE  V.  TOWN  OF  BERLIX. 

Nuisance — Damages — Injury  to  Farm  hy  Sewage — Liabiliiy 
of  Municipal  Corporation — By-law — Permitting  Tanners, 
to  Deposit  Refuse  in  Sewers — Fouling  Natural  Stream— 
Injury  to  Cattle — Pollution  of  Air, 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
the  report  of  a  special  referee  under  a  judgment  restraining 
a  nuisance  and  directing  a  reference  as  to  damages. 

The  referee  found  that  a  heifer  of  plaintiffs  worth  $50 
had  died  of  anthrax  brought  down  to  plaintiffs'  farm  from  a 
sewer  of  defendants,  and  he  assessed  plaintiffs'  damages 
arising  from  the  pollution  of  the  water  of  Snyder's  creek, 
running  through  their  farm,  into  which  defendants'  sewer 
emptied,  and  the  air  in  and  about  plaintiffs'  lands  and 
dwelling-houses,  and  from  depreciation  caused  to  the  value 
of  ().■>  3-10  acres  of  plaintiffs'  land  by  the  acts  and  neglect 
of  defendants,  at  $2,350,  including  the  value  of  the  heifer. 

Defendants  appealed  on  the  ground  that  they  were  not 
shewn  to  be  liable,  and  plaintiffs  cross-appealed  on  the  ground 
that  other  portions  of  their  land  had  been  depreciated,  and 
that  the  damages  were  insufficient. 

A.  B.  Aylesworth,  K.C.,  and  C.  A.  Moss,  fdt  defendants. 

W.  R.  Riddell,  K.C.,  and  C.  P.  Smith,  for  plaintiffs. 

Street,  J. — Plaintiffs  are  the  owners  of  337  acre?  of 
land  .  .  .  through  which  a  natural  stream  known  a? 
Snyder's  creek  runs.  Between  40  and  50  acres  of  plaintiffs' 
land  are  flats  lying  along  the  edge  of  the  creek  and  are 
flooded  at  times  during  high  water  and  freshets,  but  arc 
suitable  for  pasture.     The  stream  in  question  was  at  one 
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time  excellent  water  for  the  purposes  of  the  farm,  but  has^ 
become  polluted  by  the  sewage  and  refuse  brought  down  to 
it  by  the  connections  made  for  carrying  off  the  sewage  of  the 
town  of  Berlin. 

In  August,  1891,  defendants  passed  a  by-law,  No.  450,  to 
provide  a  sewage  farm  and  outfall  sewage,  and  since  the 
works  provided  for  by  this  by-law  have  been  in  operation  the 
waters  of  the  creek  have  received  the  outflow  from  the  sew- 
age farm.  The  sewage  farm  itself  is  not  of  sufficient  capa- 
city to  absorb  or  neutralize  the  offensive  matter  from  the 
sewers  of  Berlin,  and  the  result  is,  that  the  outflow  from  the 
farm  retains  much  of  it,  and  it  is  deposited  upon  the  lands 
lying  along  the  creek  below  the  farm,  including  those  of 
plaintiffs. 

Several  tanneries  in  Berlin  are  shewn  to  send  their  refuse, 
consisting  of  hair  and  scrapings  of  flesh  and  hides,  down 
their  drains,  which  are  connected  with  the  town  sewer,  and 
some  of  this  refuse  is  carried  down  to  the  stream  in  ques- 
tion, with  which  the  sewers  ultimately  connect,  and  is  de- 
posited at  high  water  upon  the  flats  of  plaintiffs^  land.  The 
anthrax  bacillus  is  found  in  the  hides. used  in  these  tanneries, 
and  is  almost  indestructible  by  time,  or  by  anything  but 
burning.  If  deposited  upon  pasture  land,  it  is  apt  to  be 
taken  up  with  the  grass  into  the  stomachs  of  grazing  animals, 
and,  if  hay  is  made  of  the  grass,  it  may  be  found  in  the  hay, 
and  in  either  event  causes  the  death  of  the  animal  feeding  upon 
the  grass  or  hay.  The  bacillus  itself  was  found  to  exist  in  the 
deposits  upon  the  farm  in  question,  and  a  heifer  which  had 
never  been  off  the  farm,  and  had  never  eaten  hay  brought 
from  any  other  farm,  was  shewn  to  have  died  from  anthrax 
in  1901. 

Before  the  sewage  farm  was  established,  the  refuse  and 
drainage  from  the  tanneries  was  allowed  to  pass  into  a  stream 
connecting  with  Snyder^s  creek,  and  polluted  the  water  of 
that  creek  to  a  certain  extent,  though  much  less  than  at 
present. 

The  tanneries  in  Berlin  which  discharge  into  defendants' 
sewers  have  made  their  connections  with  the  sewers  by  the 
leave  of  defendants,  and  the  fact  that  their  scrapings  and 
refuse  are  discharged  into  the  sewers  has  been  known  to  de- 
fendants for  many  years.  By  the  5th  paragraph  of  defendants' 
by-law  No.  456,  passed  in  November,  1901,  it  is  provided 
that  "no  person  .  .  shall  .  .  deposit  in  any  sewer 
receptacle  connected  with  the  sewer  system  iany  garbage, 
offal,  .  .or  any  other  matter  or  thing,  except  foeces, 
urine,  closet  paper,  liquid  house  slops,  and  such  roof-water 
as   the    sewage    committee   may    from    time   to  time  think 
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proper  ;'^  and  by  the  6th  paragraph,  "  the  engineer  or  sewage 
committee  shall  have  the  power  to  stop  and  prevent  from 
discharging  into  the  sewer  system  any  private  sewer  or  drain 
through  which  substances  are  discharged  which  are  liable  to 
injure  the  sewers  or  obtruct  the  flow  of  the  sewage/^ 

Defendants  contend  tiiat  they  are  not  in  any  event  liable 
for  the  consequences  of  the  deposit  in  the  sewers  of  the  town, 
by  the  tanneries,  of  improper  substances  such  as  hair  and 
scrapings  of  hides,  because  the  sewers  are  not  intended  for 
such  purposes,  and  because,  both  by  the  by-law  No.  456  above 
mentioned  and  by  the  general  public  health  by-law  in  force 
in  the  municipality,  sec.  4,  found  at  p.  3072  of  E.  S.  0. 1897, 
the  deposit  of  such  substances  in  any  sewer  is  forbidden.  It 
is  not  disputed  that  they  are  liable  for  any  damage  caused  to 
plaintiffs  for  their  pollution  of  the  stream  and  of  the  air  by 
means  of  the  ordinary  sewage ;  but  they  dispute  their  liability 
for  damage  caused  by  the  anthrax,  because  according  to  the 
evidence  that  is  not  contained  in  the  ordinary  sewage  but 
only  in  the  scrapings  and  hair  from  the  tanneries. 

In  my  opinion  defendants  are  liable  to  plaintiffs,  under 
the  circumstances,  for  the  damages  sustained  by  plaintiffs 
by  reason  not  only  of  the  sewage  matter  but  also  for  the 
anthrax  germs  brought  down  upon  the  plaintiffs'  land  by 
reason  of  their  sewage  system.  They  are  authorized  bv  the 
Municipal  Act  to  undertake  and  carry  out  the  work  in  ques- 
tion, but  they  are  not  authorized  to  do  it  in  such  a  way  as  to 
cause  a  nuisance  or  to  injure  other  persons.  They  have,  by 
means  of  the  works  constructed  under  their  by-law,  carried 
their  sewage  and  the  anthrax  germs  directly  to  plaintiffs* 
land,  and  having  given  leave  to  the  tanneries  from  which 
these  germs  come  to  connect  with  their  system  of  sewers, 
they  are  responsible  for  the  result.  It  is  true  they  have  for- 
bidden the  throwing  of  the  refuse  from  which  the  germs  are 
believed  to  come,  into  the  sewer,  but  they  have  not  exercised 
the  power  they  reserved  to  themselves  of  enforcing  this  pro- 
hibition by  stopping  the  connection.  Defendants  themselves 
have  constructed  this  system  through  their  own  land,  and 
have  by  means  of  it  brought  these  injurious  stibstances 
directly  to  plaintiffs'  land.  A  private  person  would  undoubt- 
edly be  liable  under  similar  circumstances,  and  I  can  find  no 
good  reason  for  distinguishing  the  liability  of  defendants 
from  that  ofa  private  person :  Attorney-General  v.  Birming- 
ham, 4  K.  &  J.  528;  Van  Egmond  v.  Seaforth,  6  O.  R.  599: 
Close  y.  Woodstock,  23  0.  R.  99 ;'  Charles  v.  Pinchley  Local 
Board,  23  Ch.  D.  767.  The  last  mentioned  case  is  criticized 
and  not  followed  in  Browne  v.  Dunstable,  [1899]  2  Ch.  378, 
and  Attorney-General  v.  Clerkenwell,  [1891]  3  Ch.  534,  but 
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an  examination  of  the  case  and  of  the  reasons  given  for  the 
criticisms  shews  that  the  case  would  have  been  followed  had 
the  conditions  which  exist  in  the  present  case  been  present 
there.  There  is  here  no  absolute  right  on  the  part  of  the 
tanneries  to  connect  with  the  main  sewers  and  to  retain  their 
connection;  their  connection  is  only  to  be  made  with  the 
consent  of  the  engineer,  etc.,  and  when  made  is  subject  to 
good  behaviour,  and  may  be  cut  off  under  the  express  terms 
of  the  by-law,  if  they  violate  its  terms. 

The  remedy  Is  in  the  hands  of  defendants  themselves,  to 
prevent  the  tanneries  from  continuing  to  cast  their  refuse 
into  the  sewers,  and  they  are  not  thrown  upon  the  remedy  by 
action,  as  was  the  case  in  Attorney-General  v.  Dorking,  20 
Ch.  D.  596. 

That  this  is  the  view  of  the  law  taken  by  the  parties 
themselves,  is  shewn  by  the  form  of  the  consent  judgment 
entered  at  the  trial,  by  the  terms  of  which  defendants  are 
for  the  future  restrained  not  only  from  causing  but  from 
permitting  the  further  contamination  of  the  stream  and  the 
air  by  filth,  sewage,  animal  or  mineral  refuse,  or  other  nox- 
ious or  foul  matters  discharged  from  their  sewers  and  sewage 
farm.     .     .     . 

After  carefully  considering  the  evidence  upon  the  ques- 
tion of  damages,  I  think  I  should  arrive  at  the  amount  as 
follows:  for  the  heifer,  $50;  16  acres  of  flats  infected  with 
anthrax  .  .  .  $1,600;  three  years'  interest  on  the  value 
of  this  land  .  .  .  $240 ;  permanent  impairment  to  value 
of  13  acres  ...  .  $300;  allowance  for  additional  fencing 
.  .  .  $60;  loss  of  three  years'  pasture  of  13  acres,  $100; 
damages  for  pollution  of  air,  $600 :  in  all  $2,850. 

I  do  not  think  I  can  find  in  the  evidence  sufficient  ground 
for  holding  that  the  referee  has  erred  in  finding  that  plain- 
tiffs' farms  lying  to  the  east  of  his  homestead  have  not  de- 
preciated in  value  by  reason  of  defendants'  acts,  although, 
no  doubt,  the  occupants  of  these  farms  have  suffered  the 
sensible  loss  of  comfort  and  health  caused  by  the  pollution 
of  the  air  common  to  all  the  dwellers  in  the  neighbourhood 
of  the  sewage  farm. 

I  do  not  think  the  damages  should  be  assessed  to  plain- 
tiffs upon  a  niggardly  scale.  Their  property,  before  the 
trespasses  committed  upon  it  by  defendants,  was  a  comfort- 
able and  valuable  farm,  watered  by  a  clear  stream,  which  the 
refuse  from  the  town  had  not  seriously  interfered  with.  The 
result  of  the  negligence  of  defendants  in  discharging  their 
filth  upon  plaintiffs  and  poisoning  the  air  in  which  they  live 
has  been  to  inoculate  their  flat  land  with  a  germ  whick  has 
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depreciated  the  value  of  their  homestead  and  rendered  it  al- 
most unsaleable  because  of  the  bad  reputation  it  has  oV 
tained,  and  to  interfere  very  considerably  with  their  comfort 
in  living  upon  it.  It  was  urged  at  the  argument  that  the 
objections  made  were  largely  a  matter  of  imagination;  but, 
if  the  acts  of  defendants  have  had  the  natural  effect  of  giving 
rise  to  an  apprehension  which  has  destroyed  the  value  of 
plaintiffs'  property,  defendants  are  liable  to  make  the  loss 
good :  Cowper  Essex  v.  Local  Board  of  Acton,  14  App.  Cas. 
153,  177. 

Appeal  of  defendants  dismissed  with  costs,  and  cross- 
appeal  of  plaintiffs  allowed  to  the  extent  of  increasing  the 
damages  to  $2,850  with  costs. 


Boyd,  C.  June  22nd,  1904. 

weekly  court. 

Ee  JOYCE.     . 

Devolution  of  Estates  Act — 8ah  of  Land  by  Administrator— 
Convenience  of  Heirs — Duty  of  Ofjficiai  Chuardian — Title 
— Vendor  and  Purchaser. 

Petition  under  the  Vendors  and  Purchasers  Act,  heard 
at  Ottawa. 

Boyd,  C. — In  cases  where  it  is  evident  that  the  personal 
assets  are  ample  to  satisfy  all  debts  and  other  claims  payable 
out  of  personal  estate,  and  there  are,  besides,  lands  vested  in 
the  administrator,  the  intent  of  the  Act  is,  that  these  lands, 
in  which  the  heirs  have  plainly  some  beneficial  interest, 
should  not  be  sold  without  their  concurrence,  or  if  that  is  not 
easily  availahle,  with  the  privity  and  approval  of  the  oflScial 
guardian.  Such  is  the  present  case.  The  personalty  amounts 
to  tens  of  thousands,  and  the  realty  is  worth  about  $5,000. 
It  would  appear  to  be  for  the  benefit  of  all  interested  that 
the  small  amount  of  land,  which  is  made  up  of  several  vacant 
lots  in  Ottawa,  should  be  turned  into  cash  at  an  early  day. 
The  beneficiaries  are  so  many  that  partition  is  impracticable. 
In  such  a  case  as  this,  where  the  heirs  are  many  and  scattered, 
not  only  in  the  Provinces,  but  in  places  outside  of  the  juris- 
diction and  in  other  countries,  it  would  seem  to  be  sufficient 
for  the  official  guardian  to  communicate  with  a  few  of  the 
most  available  and  to  act  (after  hearing  their  views)  on  his 
own  judgment  of  what  is  most  fitting  and  likely  to  be  most 
serviceable  to  the  estate  and  all  parties  intere^d.  I  have 
no  doubt  thaf  the  sales  already  made  were  in  due  course  of 
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administration,  so  that  the  bona  fide  purchasers  who  raised 
no  objections  have  indisputable  titles ;  but,  since  the  question 
is  now  raised,  I  do  not  think  the  title  should  be  forced  on  the 
purchaser  without  observing  the  provisions  of  sec.  16  of  the 
Devolution  of  Estates  Act,  E.  S.  0.  ch.  127.  See  In  re 
Verrell,  [1903]  1  Ch.  66.  The  same  direction  as  to  costs  as 
in  In  re  Bradley,  6  0.  L.  K.  400,  2  0.  W.  E.  711.  . 


Brixton,  J.  June  22nd,  1904. 

TRIAL. 

CAMEEON  V.  DOUGLASS. 

Master  and  Servant — Injury  to  Servant — Death — Dangerous 
Employment  —  Foreman  —  Volenti  rum  Fit  Injuria  — 
Findings  of  Jury — Nonsuit  on  Undisputed  Evidence. 

An  action  under  the  Workmen's  Compensation-  for  In- 
juries Act  for  damages  for  the  death  of  John  Cameron,  a 
workman  in  the  employ  of  the  defendant,  tried  at  Welland 
with  a  jury. 

6.  Lynch-Staunton,  K.C.,  and  L.  C.  Eaymond,  Welland, 
for  plainti^. 

H.  Carscallen,  K.C.,  and  I^Arcy  Tate,  Hamilton,  for 
defendants. 

Britton,  J. — The  action  was  brought  by  plaintiff  as 
widow  of  John  Cameron,  who  died  on  the  25th  October,  1903, 
as  the  result  of  an  accident  to  him  which  happened  on  the 
10th  of  that  month  while  in  the  employ  of  defendant. 

At  the  opening  of  the  case  IVfr.  Lynch-Staunton  applied 
to  amend  by  adding  an  infant  child,  John  Arthur  Cameron, 
son  of  the  deceased,  as  a  party  plaintiff,  by  his  mother  as 
next  friend,  or  by  allowing  the  plaintiff  to  sue  on  behalf  of 
the  child  as  well  as  for  herself.  I  allowed  the  amendment 
so  that  the  whole  matter  may  be  determined  in  this  action. 

Defendant  is  a  contractor  for  the  building  of  a  power 
canal  in  connection  with  power  development  at  Niagara 
Falls.  The  deceased  was  in  the  employ  of  defendant  as 
foreman,  and  was  considered  a  careful  man. 

In  doing  the  work  a  shaft  had  been  sunk  to  the  depth  of 
about  155  feel,  and  from  the  bottom  of  this  shaft  a  tunnel 
had  been  made,  horizontal,  extending  from  the  shaft  to  a 
joint  under  the  Niagara  river.  The  construction  work  was 
interfered  with  by  water  leaking  through  and  filling  or  partly 
filling  the  tunnel,  and  this  water  had  to  be  got  rid  of  by 
VOL.  ra.  o.WK.  NO.  25 — ^53  + 
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pumping.  Four  pumps  were  placed  in  the  ehaft^  and  were 
about  15  feet  from  the  bottom.  The  power  for  pumping 
was  on  the  surface,  and  the  men  at  this  time  could  do  noth- 
ing in  the  shaft  except  to  keep  the  pumps  oiled  and  in  good 
working  order.  There  were  two  gangs  of  men,  one  for  night, 
the  other  for  day,  and  the  deceased  was  foreman  of  the  day 
gang. 

On  the  day  of  the  accident  the  deceased  came  to  work,  and 
he  and  one  George  Pop  were  lowered  down  the  shaft  to  oil 
the  pump.  A  large  stone  fell  from  the  shale  side  of  the 
shaft  and  struck  the  deceased  on  the  head,  and  so  injured 
him  that  death  resulted  therefrom. 

The  negligence  charged  is  in  defendant  not  causing  the 
wall  of  the  shaft  to  be  securely  cased,  lined,  or  timbered,  or 
otherwise  made  secure,  so  that  the  loose  rock  would  not  fall 
from  the  wall. 

At  the  close  of  the  plaintiflEs'  case  and  again  at  the  close 
of  the.  evidence,  Mr.  Carscallen  moved  for  dismissal  of  the 
action.  I  reserved  decision,  and;  to  avoid  the  necessity  of 
another  trial,  submitted  questions  to  the  jury.  They  found 
defendant  guilty  of  negligence  in  not  casing  or  lining  the 
shaft  after  the  heading  was  turned,  and  they  assessed  the 
damages  at  $2,000,  apportioning  it  $1,000  to  the  widow  and 
$1,000  to  the  child. 

The  only  question  for  me  now  is  whether  or  not,  on  the 
undisputed  evidence,  this  is  a  case  in  which  plaintiff  is  pre- 
cluded from  recovering  by  reason  of  the  application  of  the 
maxim  "volenti  non  fit  injuria"  to  the  deceased. 

There  is  no  statutory  duty  compelling  defendant  to  case 
or  line  the  shaft.  The  Act  respecting  Mines,  R.  S.  0.  eh. 
36,  sec.  69,  does  not  apply.  The  Ontario  Factories  Act  doe? 
not  apply.  The  application  of  this  latter  Act  will  be  much 
wider  since  the  recent  additions,  by  Royal  Proclamation,  to 
schedule  A.,  but  these  additions  need  not  be  considered  now. 

Unless  the  maxim  quoted  has,  as  the  result  of  recent  legis- 
lation and  judicial  decision,  now  no  application  in  favour  of 
the  employer  against  the  workman,  I  am  of  opinion  that  it 
must  be  a  defence  in  the  present  case.  The  plaintiff  proved 
little  more  than  that  the  deceased  was  a  sober,  steady,  cap- 
able man,  earning  $3.50  a  day,  and  that  the  accident  hap- 
pened to  him.  The  defendant's  examination  for  discovery 
shewed  in  part  how  the  accident  happened,  and  that  evidence 
is  in  accord  with  the  evidence  of  defendants  given  at  the 
trial,  and  with  the  evidence  of  witnesses  called  on  his  behalf. 
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Without  naming  the  witnesses  or  analysing  the  evidence, 
this  may  be  stated,  that  upon  the  undisputed  evidence,  (1) 
the  shaft  was  in  a  condition  dangerous  to  those  employed  in 
it  by  reason  of  the  shale  or  loose  stones  likely  to  fall  at  any 
moment;  (2)  the  deceased  was  well  aware  of  the  danger,  was 
warned  against  it,  and  as  foreman  of  the  shift  was  at  liberty 
to  "trim  the  shaft,"  and  it  was  his  duty  to  do  so.  Under 
these  circumstances,  had  he  recovered  from  his  injury,  could 
he  have  complained  of,  or  had  an  action  against,  his  em- 
ployer ? 

Further  consideration  and  a  review  of  the  evidence  lead 
me  to  the  conclusion  that  the  material  facts  are  not  at  all 
in  dispute,  and  that  there  was  nothing  upon  which  the  jury 
could  find  as  they  have  in  answer  to  the  questions.  I  am  of 
opinion,  upon  the  undisputed  evidence:  (a)  that  the  danger- 
ous character  of  the  employment  was  so  obvious  that  the 
deceased  must  be  taken  to  have  known  it;  (b)  that  deceased 
was  specially  warned  of  the  particular  danger,  and  that  he 
knew  how  to  avoid  it  and  had  the  means  of  avoiding  it;  (c) 
that  the  circumstances  under  which  the  deceased  went  down 
the  shaft  on  the  10th  October,  1903,  when  the  accident  hap- 
pened, wer^  ^such  as  to  constitute  him  a  volunteer  so  as  to 
exonel-ate  defendant  from  liability. 

The  jury  have  found  that  deceased  did  not  know  or  realize 
the  danger,  and  that  he  did  not,  knowing  and  realizing  the 
danger,  voluntarily  undertake  the  risk,  and  they  have  also 
found  that  deceased  was  not  guilty  of  contributory  negli- 
gence. 

If  proper  to  submit  the  matter  to  the  jury  in  the  form 
of  questions  or  otherwise,  plaintiff  must,  later  on,  get  the 
benefit  of  these  findings.     .     .     . 

[Osborne  v.  London  and  North  WesteriS  E.  W.  Co.,  21 
Q.  B.  D.  220,  at  p.  224,  referred  to.] 

In  the  view  I  take  of  the  evidence  here,  it  is  clear  that 
the  deceased  consented  to  the  particular  thing  which  involved 
the  risk. 

I  accept  as  law  what  is  laid  down  in  Yarmouth  v.  France, 
19  Q.  B.  D.  647,  that  whether  a  workman  can  be  said  to  be 
"  volens  "  is  a  question  of  fact  depending  upon  the  evidence 
in  each  case,  and  that  the  Court  has  no  right  to  draw  the 
inference  merely  from  the  fact  of  knowledge  of  risk  together 
with  continuance  in  the  employment.  See  Ruegg,  6th  ed., 
p.  162. 

It  must  not  be  an  inference  from  facts  such  as  would 
permit  another  inference  to  be  drawn.  If  the  evidence  docs 
not  conclusively  establish  that  deceased  was  "volens,"  the 
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defence  is  not  made  out  A  foreman  of  the  "day  shift''  it 
was  the  duty  of  the  deceased  to  ascertain  if  the  shaft  required 
trimming,  and  if  so  to  trim  it,  or  have  it  done. 

The  accident  was  attributable  to -the  shaft  Bot  being 
trimmed,  as,  so  far  as  appears,  the  trimming  as  well  as  casing 
or  lining  would  have  prevented  the  stone  falling. 

The  oft  cited  case  of  Smith  v.  Baker,  [1891]  A.  C.  326, 
was  relied  upon  by  counsel  for  plaintiff,  but  this  is  very  dif- 
ferent in  the  facts.  In  that  case  the  workman  was  not  in- 
jured in  the  particular  work  at  whidi  he  was  employed.  He 
merely  knew  of  danger.  In  this  case  the  deceased  was  in- 
jured at  his  own  work,  and  he  was  able  to  take,  and  it  wa> 
his  duty  to  have  taken,  precautions  against  a  danger  which  k 
knew  was  near. 

Upon  motion  of  defendant's  counsel,  I  dismiss  the  action, 
but  without  costs. 


Falconbridge,  C.J.  June  22nd,  1904. 

TRIAL. 

TOWX  OF  OAKVILLE  v.  ANDREW. 

Partnership — Evidence  to  Establish — Registered  Declaration — 
R.  S.  0.  ch.  152 — Application  to  Banking  Business — Part- 
nership in  Fact. 

Action  to  recover  moneys  deposited  by  plaintiffs  with  the 
firm  of  Andrew  &  Howarth,  private  bankers  in  the  town  of 
Oakville.  Defendant  denied  that  he  was  a  member  of  the 
firm. 

G.  F.  Shepley,  K.C.,  and  D.  0.  Cameron,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  C.  Millar,  for  defendant. 

Falconbridge,  C.J. — Since  the  argument,  there  has 
been  produced  a  certified  copy  of  a  declaration  of  partner- 
sliip,  as  follows: — "We,  the  undersigned,  of  the  town  of 
Oakville,  in  the  county  of  Halton,  hereby  certify  that  we 
have  carried  on  and  intend  to  carry  on  trade  and  business  as 
private  bankers  and  .  .  .  under  the  name,  style,  and 
firm  of  Andrew  &  Howarth,  at  Oakville,  in  partnership,  and 
that  the  said  partnership  has  existed  since  3rd  November. 
18S1,  and  that  we  are  and  have  been  since  the  said  day  the 
( nly  members  of  the  said  partnership.^'     .     .     . 

This  declaration  was  dated  29th  April,  1881,  signed  by 
George  Andrew  (defendant)  and  Thomas  Howarth,  and  was 
registered  on  3rd  May,  1882. 

By  R.  S.  0.  ch.  152,  sec.  7,  it  is  provided  that  until  a  new 
declaration  is  made  and  filed  by  him  or  by  his  co-partners. 
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or  any  of  them,  no  person  who  shall  have  signed  the  declara- 
tion filed  shall  be  deemed  to  have  ceased  to  be  a  partner.  But 
Mr.  Millar,  in  a  memorandum  accompan}dng  a  copy  of  the 
certificate,  contended  that  the  document  had  no  effect  upon 
the  questions  involved,  because  the  partnership  between 
Howarth  ^nd  Anderson  was  for  banking  purposes,  and  not 
for  trading,  manufacturing,  or  ^mining  purposes,  and  that 
therefore  the  statute  did  not  apply. 

I  am  of  opinion  that  this  contention  is  not  well  founded. 
The  English  Bankruptcy  Act,  1883,  does  not  contain. any 
description  of  traders;  but  the  Act  of  1869  did.  Bankers 
were  there  specifically  included  in  the  description,  and  Mr. 
Bobson  (Law  of  Bankruptcy,  7th  ed.,  p.  142)  thinks  that 
possibly  the  description  under  thfe  Act  of  1869  may  be  held 
to  be  applicable  to  the  Act  of  1883.  In  Hall  v.  Franklin,  3 
M.  &  W.  259,  the  trade  of  a  banker  was  held  to  be  within  the 
meaning  of  the  statute  67  Geo.  III.  ch.  99,  which  restrained 
spiritual  persons  from  being  occupied  in  any  trade  or  deal- 
ing. And  in  Bagwell  v.  Hamilton,  10  U.  C.  L.  J.  O.S.  305, 
a  banker  was  held  to  be  a  trader  within  the  meaning  of  the 
Insolvent  Act,  1864. 

This  seems  to  conclude  the  case  against  the  defendant. 
There  is  also  abundant  evidence  of  partnership  in  fact.  And 
I  think  also  the  application  which  was  made  of  plaintiffs' 
money,  or  a  large  portion  thereof,  would  bring  the  case 
within  the  principle  of  In  re  Hallett's  Trusts,  13  Ch.  D.  696. 

On  all  grounds  there  must  be  judgment  for  plaintiffs, 
with  costs.  Should  there  be  any  difficulty  as  to  the  amount 
there  will  be  a  reference  to  the  Master. 


June  22nd,  1904. 
divisional  court. 

REIi)  V.PAUL. 

Master  and  Servant — Injury  to  Servant — Negligence — Con- 
tributory Negligence — Unsatisfactory  Verdict— New  Trial, 

Motion  by  defendant  to  set  aside  a  verdict  for  plaintiff  for 
$300  in  an  action  tried  with  a  jury,  and  to  enter  judgment 
for  defendant  or  for  a  new  trial,  upon  several  grounds, 
amongst  others  that  the  verdiot  was  contrary  to  law  and 
evidence  and  the  weight  of  evidence,  and  that  there  was  no 
evidence  fit  to  be  submitted  to  the  jury,  and  that  the  trial 
Judge  erred  in  refusing  to  nonsuit. 

Plaintiff,  a  young  woman  of  22,  was  employed  by  defen- 
dant in  his  laundry  in  Wiarton.     She  was  working  at  a  steam 
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mangle,  which  she  alleged  was  dangerous  machinery  within 
the  meaning  of  the  Factories  Act,  and  in  some  way  her  hand 
was  drawn  into  or  came  in  contact  with  the  rollers  of  the 
mangle  and  was  burned  and  crushed,  and  her  allegation  was 
that  the  mangle  was  not  at  the  time  of  the  accident,  so  far  as 
practicable,  securely  guarded. 

The  appeal  was  heard  by  Falconbhtdge,  C.J.,  Street, 
J.,  Britton,  J. 

W.  H.  Blake,  K.C.,  for  defendant 

W.  H.  Wright,  Owen  Soimd,  for  plaintiff. 

Falconbridge,  C.J. — I  think  on  the  whole  that  the 
learned  trial  Judge  could  not  have  withdrawn  the  case  from 
the  jury,  although  it  is  to  be  observed  that  the  only  witness 
called  to  support  plaintiff's  case  as  regards  the  machinery, 
one  Elisha  Cross,  is  hardly  in  a  position  to  give  expert  testi- 
mony, his  solo  qualification  being  that  he  has  had  experience 
in  laundry  work  for  about  two  years.  See  remarks  of  Gar- 
row,  J.A.,  in  McCaugherty  v.  Gutta  Percha  and  Rubber  Co., 
2  0.  W.  R.  at  p.  206.  But  I  think  that  the  negative  answer 
of  the  jury  to  the  question  propounded  to  them,  "Was  the 
plaintiff  guilty  of  negligence  which  contributed  to  the  acci- 
dent?^* is,  in  view  of  the  whole  evidence,  very  unsatisfactory, 
to  say  the  least  of  it.  It  is  quite  clear  that  there  had  been 
a  good  deal  of  merrymaking  and  frolicking  on  the  day  of  the 
accident,  participated  in  by  plaintiff  and  some  other  girls 
working  in  the  same  factory.  There  is  some  evidence  that 
this  conduct  continued  up  to  the  very  moment  of  the  acci- 
dent, and  there  is  a  good  deal  of  evidence  that  plaintiff  said 
over  and  over  again,  not  only  at  the  time  but  on  different 
occasions  after  the  accident,  that  it  was  her  own  fault.  It 
is  quite  true  that  a  good  deal  of  this  evidence  comes  from 
members  of  defendant's  family,  but  some  of  it  does  not,  but 
comes  from  the  mouths  of  independent  witnesses.  These 
statements  are  strongly  corroborated  by  the  fact  that  the 
accident  having  happened  on  13th  February,  plaintiff,  with- 
out claim  or  complaint,  came  back  to  work  at  the  end  of  about 
seven  weeks,  worked  until  the  9th  May,  when  her  wages  were 
raised,  thence  to  the  11th  July,  when  they  were  raised  again, 
and  tbenooforward  till  the  19th  September,  all  this  time 
without  suggestion  of  any  claim  on  defendants;  then  she 
went  away  to  Owen  Sound,  and  this  writ  was  issued  on  28th 
September. 

The  learned  trial  Judge  publicly  expressed  himself  at  the 
time  as  not  being  satisfied  with  the  verdict,  and  he  remains 
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of  the  opinion  that  it  was  not  warranted  by  the  evidence.  I 
am  strongly  of  the  same  opinion.  There  must  be  an  order 
for  a  new  trial,  with  costs  to  abide  the  event. 

Street,  J. — I  agree  in  thinking  that  there  should  be  a 
new  trial,  upon  the  ground  that  the  verdict  was  an  utterly 
unreasonable  one  upon  the  evidence. 

Britton,  J.,  concurred. 


Cartwright,  Master.  June  24th,  1904. 

chambers. 

BEITTAIN  V.  TORONTO  E.  W.  CO. 

Particulars — Statement  of  Claim — Street  Railways  —  Negli- 
gence of  Servants — Defective  Appliances, 

Paragraph  2  of  the  statement  of  claim  was  as  follows: 
"The  plaintiff  was  a  passenger  on  one  of  the  defendants' 
Bathurst  street  cars  on  the  evening  of  Wednesday  the  11th 
day  of  May,  1904,  and  when  standing  at  the  front  of  the  car 
was  thrown  violently  to  the  ground  as  the  result  of  (a)  the 
negligent  management  of  the  car  by  the  defendants'  ser- 
vants, and  (b)  the  improper  and  defective  appliances  on  said 
cars  to  stop  it.'' 

The  defendants  moved  for  an  order  for  particulars  of 
clauses  (a)  and  (b). 

J.  W.  Bain,  for  defendants. 
W.  N.  Tilley,  for  plaintiff. 

The  Master. — The  only  material  is  an  affidavit  of  the 
claims  agent  of  defendants  denying  knowledge  of  negligence 
or  defective  appliances.  It  is  further  stated  that  particulars 
are  necessary  for  purposes  of  the*  trial  and  also  "  for  the 
defence  herein." 

It  is  not  stated  that  defendants  cannot  plead  without 
such  information  being  furnished,  imless  that  is  what  is 
meant  by  its  being  ^^  necessary  for  the  defence  herein." 

However  that  may  be,  the  case  seems  to  be  similar  to 
Stone  V.  Ottawa  Electric  Co.,  2  0.  W.  R.  984. 
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Following  that  decision,  the  motion  must  be  dismissed 
with  costs  to  plaintiff  in  the  cause.  It  is  unnecessary  to 
repeat  what  was  said  in  the  case  now  followed. 

I  refer  to  Sangster  v.  Eaton,  21  A.  B.  624  (affirmed  in 
24  S.  C.  R.  708),  and  cases  there  cited,  especially  Scott  v. 
London,  etc..  Docks  Co.,  3  H.  &  C.  596,  which  seems  to  shew 
that  plaintiff  is  not  required  to  prove  these  allegations,  as 
the  fact  of  the  accident,  if  unexplained  by  defendants,  would 
be  evidence  on  which  the  jury  might  properly  find  for  plain- 
tiff. 

(Affirmed  by  Anglin,  J.,  28th  June,  1904.) 


Street,  J.  Jujje  24th,  1904. 

CHAMBEKS. 

Re  ROTJSSEAUX  AND  TORONTO,  HAMILTON,  AND 
BUFFALO  R.  W.  CO. 

Railway — Agreement  to  Purchase  Land — Requisitions  on  Title 
— Application  by  Vendor  under  Vendors  and  Purchasers 
Act — Railway  Company  Obtaining  Leave  to  Pay  Purchase 
Money  into  Court  under  Railway  Act — Costs. 

Motion  by  vendors  under  the  Vendors  and  Purchasers 
Act  for  an  order  declaring  that  they  have  answered  certain 
objections  to  title,  and  for  an  order  setting  aside  an  ex  parte 
order  obtained  by  the  purchasers,  the  railway  company,  al- 
lowing them  to  pay  the  purchase  money  into  Court  under 
the  Railway  Act. 

J.  H.  Moss,  for  vendors. 

D'Arcy  Tate,  Hamilton,  for  purchasers. 

Street,  J. — Nothing  is  involved  in  the  motions  but  a 
question  of  costs.  The  vendors  launched  their  motion  under 
the  Vendors  and  Purchasers  Act  after  becoming  aware  that 
the  purchasers  were  dissatisfied  with  the  answers  to  their 
requisitions,  and  intended  to  exercise  the  right  which  they 
reserved  in  their  requisitions  of  paying  the  purchase  money 
into  Court  in  the  event  of  their  not  being  satisfied  with  the 
answers.  The  right  was  one  which  the  purchasers  were  en- 
titled to  exercise  under  the  effect  of  sees.  141  and  167  of  the 
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Railway  Act  of  1888,  although  the  plan  and  book  of  refer- 
ence had  not  then  been  filed,  and  no  application  under  the 
Vendors  and  Purchasers  Act  could  prevent  them  from  ex- 
ercising it.  The  motion  under  that  Act  must,  therefore, 
necessarily  have  been  futile,  and  the  motion  to  set  aside  the 
order  allowing  payment  in  must  also  fail. 

In  the  letter  of  the  purchasers'  solicitors  to  the  vendors' 
solicitors  of  16th  January,  1904,  informing  them  of  the  pay- 
ment into  Court,  the  purchasers'  solicitors  suggested  that 
the  motion  under  the  Vendors  and  Purchasers  Act  was  now 
useless  and  should  be  dropped,  but  it  was  brought  on,  and, 
as  was  stated  by  counsel  and  not  contradicted,  it  was  not 
until  then  that  the  vendors  offered  to  abandon  the  motion 
if  no  costs' were  asked. 

Both  motions  dismissed  with  costs.  Costs  fixed  at  $20, 
unless  vendors  elect  to  have  the  costs  taxed. 


Falconbridge,  C.J.  June  24th,  1904. 

TRIAL. 

CITY  OF  TORONTO  v.  TORONTO  ELECTRIC  LIGHT 

CO. 

CITY  OF  TORONTO  v.  INCANDESCENT  LIGHT  CO. 
OF  TORONTO  AND  TORONTO  ELECTRIC  LIGHT 
CO. 

Contract — Electric  Light  Companies — Agreement  with  Muni- 
cipal Corporation — Privilege  of  Occupying  Streets — Con- 
dition against  Amalgamation  of  Companies — Forfeiture — 
Laches — Acquiescence. 

By  an. agreement  dated  31st  July,  1889,  made  between 
plaintiffs  and  defendants  the  Incandescent  Light,  Company 
of  Toronto,  plaintiffs  granted  to  tliat  company  certain  rights 
and  privileges  of  constructing,  laying  down,  and  operating 
underground  wires,  conduits,  etc.,  in  the  streets  of  the  city 
of  Toronto,  on  certain  terms  and  conditions ;  and  by  an  agree- 
ment dated  13th  November,  1889,  plaintiffs  granted  to  de- 
fendants the  Toronto  Electric  Light  Co.  (in  addition  to 
their  other  works  and  plants  then  in  operation  for  the  use  of 
the  city  and  individuals),  similar  rights  and  privileges  to 
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those  granted  to  the  other  eompany.  The  agreement  wifh 
the  Toronto  Elec^tric  Light  Co.  contained  the  following  pro- 
vision:— "The  company  shall  not,  without  the  consent  of 
the  corporation,  lease  to,  amalgamate  with,  or  sell  out  to  any 
other  company,  corporation,  firm,  or  individual,  and  in  case 
the  company  shall  lease  to,  amalgamate  with,  or  sell  out  to 
any  other  company,  corporation,  finn,  or  individual,  without 
such  consent,  all  rights  granted  by  this  agreement  shall  cease 
and  he  forfeited.''  The  agreement  with  the  Incandescent 
Light  Co.  contained  a  similar  provision,  except  that  the 
words  *'  without  such  consent,"  in  the  latter  part,  were 
omitted. 

Plaintiffs  alleged  that  both  defendants  had  violated  the 
agreement,  in  that,  without  the  consent  of  plaintiflFs,  the 
incandescent  Light  Co.  had  either  leased  to,  amalgamated 
with,  or  sold  out  to  the  Electric  Light  Co. 

Plaintiffs  claimed:  (1)  a  declaration  that  the  rights  of 
defendants  granted  by  the  agreement  had  become  forfeited; 
(2)  an  injunction  restraining  defendants  from  any  longer 
constructing,  laying  down,  or  operating  any  conduite,  wires, 
or  appliances  in  the  streets  of  the  city  of  Toronto;  (3)  a 
mandatory  order  that  defendants  should  forthwith  remove 
from  the  streets  of  the  city  of  Toronto  all  conduits,  wires, 
and  apj)liances  heretofore  constructed  or  laid  down  therein, 
and  restore  the  surface  of  the  earth,  after  such  removal,  to 
its  original  conditioH. 

Vr.  F.  Shepley,  K.C.,  J.  S.  Fullerton,  K.C.,  and  W.  C. 

Cliisholm,  for  plaintiffs. 

K.  F.  R.  Johnston,  K.C.,  and  A.  B.  Aylesworth,  K.C., 
for  defendants  the  Toronto  Electric  Light  Co. 

H.  O'Brien,  K.C.,  and  J.  S.  Lundy,  for  defendants  the 
lncand(»scent  Light  Co.  of  Toronto. 

Falc  OXBRIDGE,  C.J. — On  or  about  22nd  February,  1896, 
a  transaction  took  place  between  the  two  defendant  com- 
panies wliiih  was  alleged  by  plaintiffs  to  be  within  the  mis- 
cliief  of  the  provision  al)ove  set  forth,  but  which,  as  defen- 
dants contended,  was  neither  a  leasing,  an  amalgamation, 
nor  a  selling  out  l)y  on(»  company  to  the  other.  It  is  not 
necessary  to  pass  upon  tliis  branch  of  the  case;  but  it  appears 
to  me  that  wliat  took  place  lietweon  these  two  companies 
n(^ilher  in  faet  nor  in  substance  a  violation  of  the  provision 
in  question. 


4 


^rif 


827 

The  conduct  of  plaintiffs,  i.e.,  of  their  high  oflBcials  acting 
within  the  scope  of  their  duty  tod  employment,  was  such  as 
to  amount  to  waiver  and  acquiescence  on  plaintiffs'  part  of 
any  alleged  breach  of  the  condition.  The  alleged  breach 
took  place  on  the  22nd  February,  1896.  It  appeared  from 
certain  correspondence  between  the  solicitor  for  plaintiffs  and 
the  defendants  in  January  and  February,  1896,  that  plain- 
tiffs had  abimdant  notice  of  what  was  going  on,  although 
perhaps  not  of  the  exact  details,  and  yet  no  proceedings  were 
instituted  until  17th  April,"  1902,  a  period  of  more  than  six 
years.  In  the  interval  plaintiffs  had  allowed  the  Electric 
Light  Company  to  operate,  use,  and  alter  the  underground 
system  formerly  owned  by  the  Incandescent  Company,  and 
the  Electric  Light  Company  had  expended  large  sums  of 
money  in  extending  the  system,  and  had  also,  with  the  con- 
sent of  plaintiffs,  to  a  great  extent  done  away  with  their 
overhead  system.  In  other  respects  plaintiffs,  by  reason  of. 
their  acquiescence  and  laches,  had  effectually  recognized  the 
new  situation  and  had  waived  any  claim  which  liey  might 
have  had  for  forfeiture  of  rights  granted  by  the  agreements. 

Actions  dismissed  with  costs. 


June  24th,  1904. 
divisional  court. 
HACKETT  V.  COGHILL. 

Lien  —  Repair  of  Ships  —  Possessory  Lien  —  Parting  with 
Possession — What  Amounts  to — Floating  Ships  on  Navi- 
gable Waters — CaretaJcer  for  Owners. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  2  0.  W. 
R.  1077,  in  so  far  as  plaintiff's  claim  to  a  lien  upon  a  certain 
dredge  and  certain  scows  was  dismissed. 

The  appeal  was  heard  by  Meredith,  C.J.,  FergusDn, 
J.,  MacMahon,  J. 

E.  C.  Clute,  K.'C,  for  plaintiff. 

L.  V.  McBrady,  K.C.,  for  defendants. 

MacMahon,  J.    (after  stating  the  facts  at  length) : — 

\     The  learned  Chancellor  has  found,  on  evidence  that  was  most 

'    ample,  that  the  dredge  and  scows,  after  being  repaired,  passed 
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into  the  possession  of  Alexander  Coghill,  who  moved  them  in 
waters  vested  in  the  Crown,  and  that  the  owners,  from  the 
time  the  dredge  was  taken  possession  of  by  them,  had  a 
person  in  possession '  for  the  purpose  of  looking  after  and 
keeping  the  machinery  in  order,  and  that  he  was  in  the  boat 
at  the  time  it  was  chained  up  by  plaintiff.     .     .     . 

[Beference  to  Barr  v.  Shearer,  2  Ct.  of  Sess.  Cas.,  4th 
series,  14.] 

In  the  present  case,  the  repairs  having  been  completed, 
the  dredge  and  scows  were  moved  by  the  owners  to  a  dock, 
and  remained  in  charge  of  Oliver,  the  engineer,  from  10th 
July  to  early  in  September,  when  Oliver  went  to  Toronto. 
During  the  whole  of  that  time  those  in  charge  remained  in 
possession  unmolested,  and  there  does  not  appear  to  have 
been  a  claim  then  put  forward  that  a  lien  existed.  And  even 
when  plaintiff,  early  in  September,  called  and^aw  Mr.  George 
Boss,  the  solicitor  for  Mrs.  Irvine,  the  owner  of  the  dredge, 
he  did  not  (according  to  Mr.  Boss's  evidence)  state  that  he 
was  claiming  a  lien. 

The  law  is  well  settled.  The  whole  question  turns  upon 
controverted  facts,  which  have  been  found  in  favour  of  de- 
fendants, and  there  being  ample  evidence  justifying  the  find- 
ing that  plaintiff  did  not  maintain  dominion  or  control  of 
the  vessels,  and  that  the  owner  had  taken  possession*  and  re- 
moved them  without  objection,  we  cannot  interfere.  .  .  - 
Appeal  dismissed  with  costs. 

Meredith,  C.J.,  concurred. 

Ferguson,  J.,  died  in  the  interval  between  the  argument 
and  judgment. 


Britton,  J.  June  25th,  1904. 

TRIAL. 

DEBRICKSON  v.  ELLIS. 

Ejectment — Proof  of  Title — Heirship — Marriage — Reptitatimi 
— Improvements  under  Mistake  of  Title — Lien — Opium  of 
Taking  Land. 

Action  for  the  recovery  cf  lots  2  and  3  in  block  A  A, 
Niagara  Falls,  and  for  rents  and  profits  since  the  date  of  the 
death  of  one  0.  B.  Scott. 

L.  C.  Raymond,  Wolland,  for  plaintiff. 

J.  P.  Mabee,  K.C.,  and  F.  W.  Griffiths,  Niagara  Falls,  for 
defendant. 
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Britton,  J. — Plaintiff  claims  as  the  only  son  and  heir- 
at-law  of  his  mother,  Ellen  Derrickson,  and  also  as  the 
grantee  of  the  brother  and  two  sisters  of  Ellen  Derrickson, 
who,  as  is  admitted,  was  the  owner  of  the  land  in  question. 
On  14th  June,  1874,  Mrs.  Derrickson  gave  to  her  father,  0. 
B.  Scott,  a  lease  of  this  land  for  his  life.  Scott  lived  upon 
the  land;  then  he  rented  it  to  defendant;  and  on  24th  June, 
1893,  he  executed  two  conveyances,  one  in  favour  of  defendant 
of  lot  2  AA,  and  one  in  favour  of  John  Case  of  lot  3  A  A, 
the  consideration  named  in  each  being  $75.  Oji  3rd  Octo- 
ber, 1893,  John  Case  sold  3  AA  to  defenda^t  for  ;$?00,  as 
stated  in  deed.  Ellen  Derrickson  died  before  June,  1893, 
and  after  her  death  and  before  Scott  had  sold  any  interest  he 
had  in  the  land,  plaintiff  and  Scott  had  some  negotiation 
about  the  property,  but  it  came  to  nothing,  and  plaintiff  left 
that  part  of  the  country.  Scott  died  on  or  about  21st  De- 
cember, 1896. 

Defendant  built  a  barn  which  apparently  is  partly  upon 
each  lot  and  he  built  a  substantial  residence  upon  one  lot. 

Plaintiff  made  no  immediate  claim  after  Scott's  death 
for  this  land,  but  about  a  year  before  the  trial  he  did  claim 
it,  and  on  10th  November,  1903,  issued  the  writ.  Plaintiff 
claims  possession  and  an  acpount  of  rents  and  profits  from 
date  of  death  of  Scott. 

Defendant  denies  the  title  of  plaintiff,  and  in  the  alterna- 
tive claims  a  lien  on  the  land  for  the  value  of  the  buildings 
which  he  has  put  upon  this  property  thinking  it  was  his  own. 

I  am  of  opinion  that  plaintiff  has  made  out  a  strong  pre- 
sumptive case  of  his  ownership  as  the  heir-at-law  of  Ellen 
Derrickson.  There  is  evidence  of  her  living  with  a  Captain 
Derrickson  as  her  husband;  that  he  was  lost  at  sea;  that 
Ellen  Derrickson  was  known  at  Niagara  Palls  as  a  widow; 
and  that  plaintiff  was  recognized  as  her  son.  There  was 
recognition  of  plaintiff  by  Scott,  under  whom  defendant 
claims.     ... 

Plaintiff,  apparently  afraid  that  he  might  have  diflBculty 
in  proving  his  mother's  marriage,  procured  from  his  mother's 
sisters  and  brother,  her  only,  known  and  living  relatives,  a 
conveyance  of  any  interest  they  might  have  in  case  they  were 
heirs.  The  relationship  of  these  grantors  is  not  seriously 
attacked. 

Plaintiff  therefore  has  made  out  his  title  and  has  a  right 
to  recover. 
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There  is  no  doubt  about  defendant  having  made  lasting 
improvements  upon  the  land  by  the  erection  of  a  substantial 
and  suitable  house  and  bam,  and  he  claims  the  benefit  of 
R.  S.  0.  1897  ch.  119,  sec.  30.     .     .     . 

To  entitle  a  person  in  possession  to  compensation,  it  is 
necessary  to  establish  his  bona  fides.  He  must  have  made 
the  improvements  in  the  bona  fide  belief  that  he  owned  tiie 
land. 

I  find  that  he  did  so.  No  doubt  there  arc  facts  and  cir- 
cumstances which  point  to  the  knowledge  of  defendant  when 
he  purchased  from  Scott  that  he  was  not  getting  the  land 
free  from  possible  claim.  Defendant  knew  plaintiff  as  a  boy, 
and  knew  that  his  mother  had  been  there,  and  the  relatives 
of  the  mother  were  spoken  of. 

On  the  other  hand,  defendant  is  an  illiterate  man,  and 
Scott  told  him  he  would  not  have  any  bother.  Scott  was  a 
very  old  man ;  and  what  defendant  did — ^with  his  own  money 
— seems. inconsistent  with  any  other  theory  than  that  of  an 
honest  belief  that  he  was  the  absolute  owner  of  this  pro- 
perty.    .    .     . 

I  find  for  plaintiff  as  to  title  and  also  for  him  for  one 
year's  rent,  which  I  fix  at  $28.50.  .  .  .  Defendant  is 
entitled  to  a  lien  for  $650,  that  being  the  amount  by  which 
the  value  of  the  land  is  enhanced  by  his  improvements.  I 
find  the  value  of  the  land  alone  to  be  $400.  I  do  not  wish  to 
compel  defendant  to  retain  the  land  against  his  wish,  as  could 
be  done  under  the  statute,  but  if  he  may  do  so  if  he  desires  it 
•  .  .  upon  paying  plaintiff  the  value  of  the  land  $400, 
one  year's  rent  to  1st  May,  1904,  $28.50,  the  additional  rent 
from  1st  May,  1904,  down  to  the  date  of  payment  at  the  rate 
of  $28.50  a  year,  and  the  costs  of  this  action.  Defendant  to 
have  one  month  to  make  his  election.  If  defendant  elect* 
not  to  retain  the  land,  judgment  will  be  for  plaintiff  for 
possession  with  costs  and  for  $28.50  for  rent,  subject  to  de- 
fendant's lien  for  $650 ;  and  upon  payment  of  that  amoxmt 
less  the  $28.50  and  additional  rent  to  date  of  getting  posses- 
sion, and  less  plaintiff's  costs  of  the  action,  plaintiff  to  be 
entitled  to  the  property  free  and  clear  of  any  incumbrance 
created  by  defendant. 
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TRIAL. 

POOLE  V.  POOLE. 

Contract — Parent  and  Child — Conveyance  of  Land — Agree- 
ment for  Maintenance  —  Subsequent  Oral  Agreement  — 
Specific  Performance — Setting  asid^  Original  Agreement — 
Improvidence — Want  of  Independent  Advice, 

Action  by  William  Henry  Poole  the  elder  and  his  son 
John  Poole  against  his  other  two  sons  to  set  aside  a  convey- 
ance of  a  farm  to  defendants,  and  for  other  relief. 

J.  A.  Allan,  Perth,  and  C.  Mcintosh,  Carleton  Place,  for 
plaintiffs. 

E.  G.  Code,  Ottawa,  and  G.  H.  Findlay,  Carleton  Place, 
for  defendants. 

Britton,  J. — Plaintiff  William  Henry  Poole  the  elder 
.  .  .  is  a  man  of  about  77  years  of  age,  and  was  the  owner 
of  the  rear  halves  of  lots  26  and  27  in  the  11th  concession  of 
Drummond.  In  January  last  the  father  was  induced  to  give 
a  conveyance  of  this  land  to  defendants,  in  consideration  of 
the  maintenance  of  the  father  and  mother  during  their  lives 
and  of  the  payment  of  $40  a  year  to  the  father  during  his 
life.     The  farm  was  worth  at  least  $5,000 — ^probably  more. 

Defendants  had  resided  at  home  with  their  father,  and 
were  thrifty  sons.  They  had  purchased  another  farm  and 
were  about  to  remove  to  it  when  the  arrangement  referred 
to  was  made.  Shortly  after  making  it,  although  it  was  an 
agreement  strongly  in  their  own  favour  financially,  they 
neglected  the  father  and  apparently  desired  to  make  some 
change.  The  father  assented  to  this,  and  on  or  about  23rd 
January,  1904,  an  oral  understanding  was  arrived  at  by 
which  the  father  was  to  give  his  furniture,  horses,  cattle, 
stock,  and  implements  to  defendants,  and  defendants  were  to 
convey  to  their  brother,  the  plaintiff  John,  all  the  land  ex- 
cept the  north  50  acres  of  the  rear  half  of  27,  and  that  John 
Poole  should  maintain  plaintiff  W.  H.  Poole  the  elder' and 
his  wife  as  defendants  had  agreed  to  do.  It  is  alleged  that 
this  agreement  was  partly  performed. 

Shortly  after  this  second  understanding  was  arrived  at, 
the  wife  of  W.  H.  Poole  the  elder  died,  and  then  defen- 
dants declined  to  carry  out  the  oral  arrangement,  and  they 
now  insist  upon  holding  the  land  and  the  chattels  which  they 
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have  removed  since  23rd  January  last,  avening  a  willingness 
to  keep  the  covenant  contained  in  the  agreement  for  main- 
tenance made  on  9th  January. 

There  is  really  no  dispute  about  there  being  the  second 
agreement  between  the  parties,  but  it  is  only  oral,  and  there 
was  not  any  part  performance  of  it,  so  there  could  not,  under 
the  circumstances,  be  any  judgment  for  its  specific  perform- 
ance. It  is  only  necessary  to  consider  that  agreement  fur- 
ther for  the  purpose  of  arriving  at  a  proper  understanding 
of  the  character  of  defendants'  dealings  and  their  relations 
with  their  father  and  the  influence  they  had  over  him  in  bar- 
gaining with  him.  Defendants  were  anxious  to  get  rid  of 
caring  for  their  mother  as  she  got  worse,  but  when  she  died, 
and  they  were  relieved  of  the  chief  burden  of  maintenance, 
they  refused  to  carry  out  the  new  agreement,  and  not  only 
fell  back  upon  the  first,  but  tacked  to  it  an  alleged  gift  to 
them  of  the  chattels,  and  proceeded  to  take  some  of  the  chat- 
tels from  the  possession  of  their  father. 

I  find  that  the  chattels  were  not  included  in  the  first 
agreement,  even  if  that  could  stand.  That  first  agreement 
was  reduced  to  writing  and  was  consummated  by  the  convey- 
ance of  the  land  and  the  agreement.  It  was  carefully  and 
deliberately  carried  out,  as  defendants  contend,  and  without 
any  mention  of  the  chattels  in  the  writings,  and  without  any 
delivery  of  possession  of  any  chattel.  ...  If  it  was 
intended  that  the  gift  of  the  chattels  was  to  be  part  of  the 
original  transaction,  it  was  not  in  fact  made  part  of  it,  and, 
as  there  was  no  delivery  of  the  stock  or  chattels  to  defen- 
dants, the  alleged  gift  cannot  be  upheld.     .     .     . 

Apart  from  any  question  as  to  the  chattels,  I  do  not  think 
the  transaction  of  9th  January,  1904,  between  the  father  and 
defendants,  can  be  upheld.  There  was  the  confidential  rela- 
tion between  the  parties.  The  father  trusted  in  and  de- 
pended upon  defendants.  In  the  latter  part  of  1903,  or  early 
in  1904,  defendants  bought  another  farm  .  .  .  and  the 
father  learned  of  it.  .  .  .  The  mother  was  then  very  ill. 
.  .  .  The  father  was  distressed  at  the  thought  of  the  boys 
leaving,  and  was  hardly  upon  equal  terms  in  making  any  ar- 
rangement with  defendants,  and  he  had  no  independent  ad- 
vice— indeed  he  had  no  advice  at  all.  .  .  .  The  farm 
was  a  valuable  one,  the  home  of  plaintiff,  and  yet  there  is  no 
provision  in  the  agreement  that  either  he  or  his  wife  should 
be  maintained  upon  this  homestead  farm.  The  agreement 
is  merely  for  an  annuity  of  $40  a  year  to  the  father,  and  pay- 
able only  annually,  not  in  instalments,  and  that  defendants 
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will  during  the  remainder  of  the  lives  of  the  father  and 
mother  "supply  them  and  each  of  them  with  all  necessary 
meat,  drink,  fuel,  clothing,  board,  lodging,  and  attendance, 
medical  and  otherwise,  in  such  quantity  and  of  such  quality 
as  they  have  been  accustomed  to,  suitable  to  their  rank  and 
condition  in  life,  and  as  if  they  were  members  of  the  family 
of  the  ^'  defendants,  and  that  they  would  pay  the  funeral  ex- 
penses of  father  and  mother. 

The  transaction  must  be  regarded  as  improvident,  and 
the  solicitor  who  prepared  the  documents  must  be  considered 
as  acting  for  defendants,  and  not  in  any  way  cautioning  or 
advising  plaintiff. 

Judgment  for  plaintiff  William  Henry  Poole  the  elder 
setting  aside  the  conveyance  as  fraudulent  and  void  as  against 
him  and  setting  aside  the  agreement  for  maintenance  of  the 
same  date,  and  directing,  cancellation  of  the  registration  of 
the  conveyance.  Eeference  to  the  local  registrar  of  the  High 
Court  at  Perth  to  find  the  value  of  the  chattels  (if  any) 
removed  by  defendants.  Further  directions  and  costs  of 
action  and  reference  reserved.  Action  as  regards  claims  of 
plaintiff  John  Poole  dismissed  without  costs. 


MacMahon,  J.  June  25.th,  1904. 

TRIAL. 

DOLAN  V.  BAKER. 

Timber — Sale  of — Contract — Time  for  Removing  not  Specified 
— Attempt  to  Remove  after  Ten  Tears  —  Construction  of 
Contract — Reasonable  Tim e — Injunction — Damages, 

Action  for  trespass  to  land. 

Plaintiff  entered  into  an  agreement  under  seal,  dated  19th 
December,  1889,  by  which  he  sold  to  defendant  Baker  all  the 
first  class  sound  merchantable  saw-log  and  firewood 
timber  on  lot  24  in  the  13th  and  lot  24  in  the  14th  concession 
of  Medora,  with  right  of  entry  by  Baker  and  his  assigns  upon 
the  lands  at  all  times  until  the  timber  should  be  removed, 
and  to  remove  so  much  of  the  timber  as  Baker  saw  fit,  in 
consideration  of  50  cents  per  1,000.  feet  board  measure  for 
all  sound  first  class  merchantable  saw-log  timber,  and  25 
cents  per  1,000  feet  board  measure  for  hemlock  timber,  and 
10  cents  per  cord  for  number  one  firewood,  which  Baker  should 
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see  fit  to  remove.  No  time  was  mentioned  in  the  agreement 
within  which  the  timber  was  to  be  removed.  At  the  time  of 
the  execution  of  the  agreement  plaintiff  was  paid  $15.  The 
agreement  was  registered  on  24th  March,  1898. 

Defendant  Baker  never  attempted  to  cut  or  remove  any  of 
the  timber,  and  on  6th  December,  1900,  he  assigned  all  his  in- 
terest in  the  contract  to  defendants  Mickle,  Dyment,  &  Son, 
who  went  on  the  lots  and  cut  in  December,  1903. 

There  was  no  entry  on  the  land  by  Baker  or  the  other 
defendants  until  after  10  years  had  elapsed  from  the  time 
the  agreement  was  entered  into,  and  after  the  10  years  had 
elapsed,  plaintiff  offered  to  sell  to  one  Middlebrook  some  of 
the  oak,  basswood,  and  pine,  but  he  was  forbidden  by  Baker 
to  make  the  sale. 

F.  E.  Hodgins,  K.C.,  and  T.  E.  Godson,  Bracebridge,  for 
plaintiff. 

C.  E.  Hewson,  K.C.,  for  defendants. 

MacMahon,  J. — Mr.  Ritchie,  who  was  the  scaler  and 
measurer  of  the  timber  that  was  cut  in  December,  1903,  says 
that  on  14th  January,  1904,  after  scaling  the  timber  that 
had  been  cut,  he  made  up  a  statement,  and,  taking  a  copy  of 
it  to  plaintiffs  house,  offered  him  $40  and  some  cents,  which 
Ritchie  asserted  was  the  amount  to  which  plaintiff  was  en- 
titled under  the  agreement.  Plaintiff  refused  to  accept  it, 
saying  that  the  time  for  cutting  had  elapsed,  and  he  refused 
to  accept  the  amount,  saying  that  the  matter  was  in  the  hand? 
of  his  lawyers. 

The  impression  I  had  at.  the- trial  was,  that  the  agree- 
ment was  for  a  sale  of  the  timber,  with  a  license 
to  go  on  the  land  and  cut,  which  at  all  events  would 
expire  at  the  end  of  10  years,  after  which  any  one  who  went 
on  the  land  to  remove  the  timber  would  be  a  trespasser.  .  .  . 
Further  consideration  of  the  case  has  convinced  me  that  I 
was  right  in  the  opinion  I  entertained  at  the  conclusion  of 
the  case,  even  if  it  could  be  successfully  argued  that  imder 
the  agreement  Baker  had  10  years  in  which  to  cut  and  remove 
the  timber.     .     .     . 

[Smith  V.  Stocks,  38  L.  J.  Q.  B.  306,  referred  to.] 

Baker  had  the  right  to  enter  upon  the  land  and  remov© 
the  timber,  but  not  having  entered  within  the  ten  years,  is^ 
certainly  barred  by  the  statute. 
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I  have,  however,  reached  the  conclusion  that,  there  being 
no  express  agreement  as  to  time,  all  that  the  vendee  (Baker) 
was  entitled  to  was  a  reasonable  time  within  which  to  remove 
the  timber.  Plaintiff  by  the  agreement  sold  to  Baker  *^all 
the  first  class  sound  merchantable  saw-log  and  firewood 
timber  now  upon  lots  24  in  the  13th  and  24  in  the  14th  con- 
cession, Medora,  which  the  purchaser  may  see  fit  to  remove, 
together  with  thi  right  to  entry  at  all  times  until  said  timber 
shall  have  been  removed."  That  means  the  merchantable 
saw-log  timber,  etc.,  on  the  land.  It  is  not  such  timber  as^ 
may  be  there  five  or  ten  years  hence  that  they  are  entitled  to 
remove.  Before  entering  into  the  agreement,  plaintiff  was 
told  by  Baker  that  he  would  commence  to  remove  the  timber 
within  a  year,  and  that  was  the  reason  why  the  contract  was 
entered  into  by  plaintiff.  And  the  right  of  entry  "at  all 
times"  must  mean  within  a  reasonable  time,  having  regard 
to  the  subject  matter  of  the  contract. 

If  the  argument  of  counsel  for  defendants  were  to  pre- 
vail, defendants  could  enter  any  time  within  20  years  and 
cut  such  timber  as  they  might  "see  fit  to  remove,"  and  if 
the  timber  in  the  meantime  was  doubling  or  quadrupling  in 
value,  plaintiff  was  to  permit  its  growing  on  the  land  during 
that  period  for  the  benefit  of  the  purchaser.  And  if  the  pur- 
chaser refused  to  remove  and  pay  for  the  timber  within  5  or 
10  years,  the  vendor  was  powerless  to  sell ;  and  if  it  was  dur- 
ing that  time  destroyed  by  fire,  the  loss  fell  \ipon  him.  The 
contract  does  not  so  fetter  him  as  to  enable  the  defendants 
to  perpetrate  such  a  grievous  wrong. 

There  being  no  express  stipulation  in  the  agreement  as 
to  time  when  the  timber  was  to  be  removed,  there  is  an  im- 
plied term  that  it  was  to  be  removed  within  a  reasonable 
time.     .     .     . 

[Nosette  v.  Auerbach,  79  L.  T.  414,  referred  to.] 

A  reasonable  time  in  which  to  remove  the  timber  on  the 
lot  would,  I  consider,  be  four  years. 

It  was  urged  on  behalf  of  defendants  that,  because  it  was 
wild  land  and  unenclosed,  plaintiff  could  not  therefore  be  con- 
sidered in  possession,  and  therefore  trespass  would  not  lie.  It 
was  settled  35  years  ago,  in  Davis  v.  Henderson,  29  U.  C.  R. 
344,  that  in  order  to  constitute  possession  of  wild  lands  by 
the  owner  they  need  not  be  enclosed.  That  case  has  been 
followed  in  a  long  line  of  decisions,  including  Hey  land  v. 
Scott,  17  C.  P.  170;  Mulholland  v.  Conklin,  22  C.  P.  372;. 
and  Steers  v.  Shaw,  1  0.  R.  26. 
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The  defendant  Baker  was,  I  consider,  properly  made  a 
party  defendant  to  the  action. 

There  will  be  judgment  for  plaintiff  declaring  that  de- 
fendants are  not  entitled  to  enter  upon  and  are  hereby  re- 
strained from  further  entering  upon  the  lands  in  the  plead- 
ings mentioned,  and  from  cutting  or  removing  either  saw- 
logs  or  other  timber  therefrom ;  also  that  plaintiff  is  entitled 
to  recover  from  defendants  damages  for  having  entered  upon 
the  lands  and  cutting  and  removing  timber  therefrom;  and 
also  the  damage  occasioned  to  the  said  land  (if  any)  by  such 
cutting  and  removal. 

If  the  parties  cannot  agree  as  to  the  damages,  there  will 
be  a  reference  to  the  local  Master  at  Bracebridge. 

There  will  also  be  judgment  directing  that  the  inden- 
tures of  the  16th  December,  1880,  and  of  the  6th  December, 
1900,  referred  to  in  the  pleadings,  be  removed  from  the  files 
of  the  registry  office  of  the  district  of  Muskoka. 

Plaintiff  is  entitled  to  his  costs,  including  the  costs  of 
the  reference. 
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WEEKLY  COURT. 

Be  CAMDEIsr  CHEESE  AND  BUTTER  MANUFACTUE- 
ING  CO.  AND  HART. 

Arbitration  and  Award — Appointment  of  Sole  Arbitrator — 
Jurisdiction — Cheese  and  Butter  Compaivks  Act — Provi- 
sion for  Arbitration — Rules  of  Association. 

Appeal  by  Miles  Hart  from  order  of  a  local  Judge  at 
Chatham,  acting  as  a  Judge  of  the  High  Court  under  sec.  7 
of  the  Arbitration  Act,  by  virtue  of  the  powers  conferred  by 
Rule  1242,  appointing  a  sole  arbitrator  in  a  dispute  between 
the  company  and  the  appellant. 

H.  L.  Drayton,  for  appellant. 

D.  L.  McCarthy,  for  company. 

Street,  J.,  held  that  by  reason  of  sec.  16  of  the  Cheese 
and  Butter  Companies  Act,  E.  S.  0.  1897  ch.  201,  there  i& 
no  jurisdiction  to  appoint  an  arbitrator  to  decide  a  dispute 
between  a  cheese  and  butter  manufacturing  association  and 
one  of  the  members,  with  reference  to  the  withdrawal  of  a 
member,  unless  and  until  the  association  makes  rules  in 
accordance  with  sec.  6  of  that  Act  in  reference  to  the  expul- 
sion of  members. 

Appeal  allowed  with  costs. 

Falconbridge,  C.J.  June  27th,  1904. 

CHAMBERS. 

Re  FARMERS'  LOAN  AND  SAVINGS  CO. 

Company — Winding-up — Liquidator  —  Remuneration — FiX' 
ing  Allowance — Special  Circumstances. 

Petition  by   the   Toronto   General    Trusts   Corporation, 
liquidators  of  the  Farmers'  Loan  and  Savings  Company,  for 
VOL.  ni.  ObW.R.  NO.  26—54 
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an  order  fixing  the  remuneration  of  the  liquidators  subse- 
quent to  1st  November,  1901,  and  the  annual  or  other  allow- 
ance for  their  care  and  management  of  the  estate  since  the 
commencement  of  the  liquidation. 

J.  Hoskin,  K.C.,  and  W.  M.  Douglas,  K.C.,  for  the  liqui- 
dators. 

J.  T.  Small,  for  certain  debenture  holders. 

Falconbbidge,  C.J. — It  appears  by  the  petition,  which 
has  been  duly  verified  by  the  affidavit  of  the  managing  direc- 
tor of  the  liquidator  corporation,  that  the  Farmers'  Loan 
and  Savings  Co.  was  ordered  to  be  wound  up  on  16th  Nov- 
ember, 1897,  and  that-  petitioners  were  appointed  the  per- 
manent liquidators  of  the  company  on  16th  December,  1897, 
and  immediately  thereafter  assumed  the  burden  of  the  trust 
imposed  upon  them,  and  have  been  engaged  ever  since  in 
the  active  discharge  of  their  duties  in  the  winding-up  of 
the  company.  It  further  appears  from  the  petition  and  from 
the  proceedings  on  file  in  Court  to  which  reference  has  been 
made,  that  at  the  date  of  the  appointment  of  the  permanent 
liquidators  the  affairs  of  the  company  were  in  an  exceedingly 
bad  plight.  Some  of  the  employees  of  the  company  had 
absconded,  the  managing  director  had  left  the  city,  and  no 
former  clerk  or  employee  of  the  company  remained  to  give 
any  assistance  to  the  liquidators  in  reference  to  the  affairs 
of  the  company  generally  or  in  reference  to  the  numerous 
mortgage  and  deposit  accounts,  which  were  found  to  be  in  a 
very  defective  and  in  many  instances  falsified  condition. 

The  assets  of  the  company  consisted  largely  of  real  estate 
in  Toronto,  Toronto  Junction,  and  throughout  the  Provinces 
of  Ontario  and  Manitoba,  and,  after  the  preliminary  examin- 
ation of  the  affairs  of  the  company  had  been  made  by  the 
liquidators,  it  was  considered  by  the  liquidators  and  by  the 
committees  of  financial  and  business  men  appointed  bv  the 
shareholders  and  creditors,  that  the  liquidation  would  be  con- 
sidered successful  if  50  cents  in  the  dollai  were  ultimately 
realized,  and  many  of  the  financial  men,  creditors  and  share- 
holders, as  appears  from  the  evidence  before  me,  doubted 
whether  e\'en  that  amount  would  be  realized  owing  to  the 
regrettable  condition  of  the  affairs  and  assets  of  the  com- 
pany. 

Since  that  time  the  liquidators  have  actively  pursued 
their  duty  in  realizing  the  assets  of  the  company,  including 
the  getting  in  of  the  unpaid  stock  of  the  company  from  the 
contributories,  and  the  amounts  for  which  the  directors  were 
alleged  to  be  liable,  and  up  to  the  1st  June  of  the  present 
year,  the  liquidators  have  realized  $1,553,292.16,  and  Have 
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disbursed  $1,482,031.49,  which  latter  amount  includes  the 
payment  of  4  dividends  to  the  creditors,  the  majority  of 
whom  are  resident  in  Scotland. 

A  consideration  of  the  facts  as  they  appear  in  evidence' 
before  me  makes  it  manifest  that  the  care  and  trouble  oi  Ihe 
liquidators  in  reference  to  this  estate  have  been  very  much 
more  arduous  than  the  care  and  trouble  which  a  trustee  or 
executor  is  called  upon  to  exercise  in  the  case  of  the  average 
large  estate.  A  great  many  matters  arose  and  were  dealt 
with  in  connection  with  the  administration  of  this  estate 
which  never  arise  in  connection  with  the  administration  of 
the  estate  of  a  deceased  person  or  in  the  case  of  an  ordinary 
liquidation  such  as  that  of  a  bank  or  commercial  trading  com- 
pany. The  petition  sets  out  35  different  subject-matters 
(many  of  which  aredivided  into  specific  sub-heads)  which 
were  dealt  with  by  tfee  liquidators.  Included  in  these  are 
the  adjustment  of  creditors'  claims,  the  payment  of  dividends, 
the  recovery  of  amounts  unpaid  on  stock  from  the  contri- 
butories,  the  question  of  the  directors'  lia]jility,  the  care 
and  management  of  the  properties  included*  in  over  2,000 
mortgages,  involving  examination  into  mortgage  accounts, 
valuation,  insurance,  taxes,  rents,  repairs,  and  various  other 
details. 

The  liquidation  has  bee^  a  very  successful  one,  in  facf  I 
may  safely  say  it  is  unparalleled  in  the  history  of  liquida- 
tions in  this  Province.  Instead  of  50  cents  in  the  dollar, 
the  liquidators  have,  by  care  and  management  of  the  prop- 
erty and  assets  of  the  company,  already  paid  dividends 
amounting  to  85  cents  in  the  dollar,  and"  will  be  able  to 
pay  a  further  dividend. 

This  matter  was  before  me  on  a  former  occasion,  and  it 
was  then  admitted  by  counsel  present,  as  it  is  now  admitted 
by  counsel  appearing  for  certain  debenture  holders,  that  the 
liquidators  are  entitled  to  the  highest  credit  for  efficient  ad- 
ministration of  the  estate  in  liquidation,  and  are  entitled  to 
have  their  services  liberally  recognized  by  the  Court  in  fixing 
the  compensation. 

The  practice  in  respect  of  trustees'  remuneration  is,  I 
think,  well  settled.  It  appears  to  be  clear  upon  the  authorities 
that  a  trustee  (or  a  person  in  the  position  of  a  trustee)  is 
entitled  to  a  commission  upon  the  corpus  which  comes  into 
his  hands  and  upon  the  corpus  which  is  finally  distributed 
by  him,  but  that  such  commission  should  be  paid  when  the 
distribution  of  the  corpus  takes  place  from  time  to  time,  and 
that  the  trustee  is  further  entitled  to  a  reasonable  annual 
allowance  for  care  and  management,  and  that  the  Court 
may,  instead  of  fixing  the  remuneration  by  way  of  percentage, 
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allow  one  lump  sum  to  include  and  cover  the  percentages 
upon  the  receipts  and  disbursements  of  the  corpus,  aud  the 
aUowance  for  the  care  and  management  of  the  estate.  The 
usual  commission  allowed  for  the  receipt  and  disbursement 
of  the  corpus  of  an  estate  is  five  per  cent.,  exclusive  of  the 
annual  allowance  for  care  and  management,  but  each  case,  as 
I  stated  on  the  former  occasion  when  this  matter  came  be- 
fore me,  must  depend  upon  its  own  circumstances. 

In  this  case  it  seems  to  me  clear  that  the  liquidators 
would  be  entitled  to  the  maximum  percentage  which  the 
Court  is  accustomed  to  allow,  and,  iu  addition,  to  a  fair  and 
reasonable  compensation  for  the  care  and  management  of  the 
estate.  Up  to  the  present  date  the  remuneration  received  by 
the  liquidators  averages  only  1^  per  cent,  upon  the  receipts 
and  l|  per  cent,  upon  disbursements,  ...  or  $31,000, 
which  is  less  than  the  amount  of  the  usual  percentage  upon 
an  estate  of  this  nature.  No  annual  allowance  has  yet  been 
made  for  the  care  and  management  of  the  estate,  which  has 
continued  for  nearly  seven  years. 

Looking  at  all  the  circumstances  of  the  case,  it  would,  in 
my  opinion,  be  preferable  to  allow  a  lump  sum  up  to  Slst 
May,  1904,  inclusive,  to  cover  the  liquidators'  remuneration 
for  the  receipt  and  disbursement  of  the  corpus  since  Xovem- 
ber,  1901,  and  the  care  and  management  of  the  estate  from 
16th  December,  1897,  to  1st  Jurie,  1904,  a  period  of  six  and 
a  half  years,  which  lump  sum  I  fix  at  $26,000.  This  sum,  it 
has  been  conceded,  is  reasonable  and  has  been  well  earned 
by  the  liquidators,  whose  careful  and  efficient  management 
has,  1  have  already  stated,  enured  very  much  to  the  benefit 
of  the  creditors. 

Reference  to  Re  Williams,  4  0.  L.  R.  501 ;  Re  Berkeley's 
Trusts,  8  P.  R.  193 ;  Stinson  v.  Stinson,  8  P.  R.  561. 


Mac:Maiion,  J.  June  27th,  1904. 

TRIAL. 

WHITE  V.  CANADA  ATLANTIC  R.  W.  CO. 

Trial — Findings  of  Jury — Negligence — Failure  ip  Agre^  as 
to  Contributory  Negligence, 

Action  for  damages  for  injuries  received  by  a  workman 
in  the  service  of  defendants  owing  to  the  alleged  negligence 
of  defendants.  Plaintiff  was  engaged  in  unloading  coal  from 
a  vessel  at  a  coal  dock. 

The  following  questions  were  put  to  the  jury  and  the  fol- 
lowing answer i5  given : 

1.  Were  defendants  guilty  of  any  negligence  which  caused 
the  injury  to  plaintiff?     A. — Yes. 
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2.  What  was  such  negligence?  A. — The  machinery 
should  not  have  been  started  without  proper  light,  and  when 
coal  was  out  of  No.  3  hatch,  it  should  have  been  closed  down. 

3.  Did  the  injury  result  from  the  negligence  of  any  per- 
son in  the  service  of  defendants?  If  so,  who  was  the  person ? 
A. — Foreman  Johnson. 

4.  Was  plaintiff  bound  to  conform  to  such  person^s 
orders?    A. — Yes. 

5.  Did  plaintiff  conform  to  such  orders?  A. — Yes,  such 
orders  as  ne  heard. 

6.  Did  the  injury  to  plaintiff  result  from  his  so  con- 
forming?   A. — Yes. 

7.  Could  plaintiff,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident?    A.-— X!)annot  agree  on  this  question. 

8.  If  plaintiff  is  entitled  to  recover,  at  what  sum  do 
you  assess  the  damages?     A. — $750. 

Plaintiff  moved  for  judgment  on  the  findings  of  the  jur}'. 

E.  E.  A.  DuVernet  and  H.  E.  Stone,  Parry  Sound,  for 
plaintiff. 

W.  L.  Haight,  Parry  Sound,  for  defendants. 

MacMahon,  J.  (after  stating  the  facts) : — The  inability 
of  the  jury  to  agree  upon  an  answer  to  the  7th  question 
amounts  to  a  disagreement  of  the  jury,  .and  the  motion 
of  plaintiff  for  judgment  must  be  dismissed,  but  it  will  be 
without  costs. 


Mebedith,  C.J.  June  27th,  1904. 

TRIAL. 

KLEES  V.  DOMINION  COAT  AND  APRON  SUPPLY 

CO. 

Landlord  and  Ten<int — Lease — Reformation — Injury  to  De- 
mised Premises — ^Yaste — Injiinction — Damages, 

Action  by  landlord  against  tenants  for  reformation  of  a 
lease  and  for  an  injunction  and  damages  in  respect  of  waste 
or  other  injury  alleged  to  have  been  comnlitted  or  to  be  in- 
tended by  defendants  on  the  demised  premises: 

F.  E.  Hodgins,  ?:.C.,  for  plaintiff. 

L.  F.  Heyd,  K.C-^  for  defendants.  • 

Meredith,  C.J.  (at  the  trial)  :— Plaintiff's  case,  I  think, 
entirely  fails  in  so  far  as  he  seeks  to  reform  the  lease  so  as 
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to  confine  the  user  by  defendants  of  the  premises  for  the 
purpose  of  a  laundry  to  the  ground  floor.  .  .  .  There 
was  no  agreement  by  defendants,  no  stipulation  asked  for  or 
given,  that  they  should  use  any  portion  of  the  premises  as 
a  dwelling  house,  or  that  they  should  not  use  any  portion 
of  it  for  the  laundry  business.  ...  It  is  out  of  the 
question  that  there  should  be  any  reformation  of  the  lease. 
It  is  equaUy  out  of  the  question  that  the  lease  can  be  dealt 
with  otherwise  than  upon  its  very  terms. 

The  lease  provides  that  the  house  and  shop,  describing 
them,  are  demised  to  defendants  for  the  term  of  five  years; 
and  the  habendum  is  to  them  for  that  period  for  the  pur- 
pose of  a  laundry.  Beyond  doubt  it  was  known  to  plaintiff 
that  it  was  a  steam  laundry  that  was  to  be  installed,  and 
that  that  was  the  business  to  be  carried  on.  He  erected  an 
addition  for  the  purpose  of  providing  a  place  for  the  boiler 
and  engine  and  other  heavy  machinery.  Without  this  addi- 
tion  defendants  would  not  have  leased  the  premises  at  alL 
Therefore  the  case  must  be  dealt  with  upon  the  instrument  as 
an  instrument  demising  the  premises  to  the  company  for  the 
purpose  of  their  being  used  as  a  steam  laimdr}'.     .     .     . 

Witnesses  have  been  called  who  say  that  in  theiT  judg- 
ment the  operating  of  the  four  machines  which  it  is  in* 
tended  to  set  up  upstairs  will  have  the  effect  of  increasing 
the  vibration  which  already  exists,  and  will  cause  injury  to 
the  building.  On  the  other  side  I  think  the  volum§  of 
evidence  is  greater  .  .  .  My  conclusion  is,  that  the  set- 
ting up  and  operating  of  these  machines  upstairs  will  not  pre- 
judicially affect  the  building,  will  not  structurallv  injure 
it.     .     .     . 

'Concerning  the  hoist  .  .  .  the  effect  of  cutting  off 
the  two  joists  .  .  to  make  the  opening  for  the  hoist  .  . 
would  be  to  some  extent  to  weaken  the  floor.     .     .     . 

Meredith,  C.J.  (after  consideration) :— 1  have  since  the 
trial  viewed  the  premises  in  the  presence  of  the  parties  and 
their  solicitors,  and  the  result  of  my  view  was  to  confirm  the 
conclusion  which  I  formed  at  the  trial  and  expressed  at  the 
close  of  the  argument. 

I  also  retain  the  opinion  I  then  expressed  that,  having 
regard  to  the  circumstances  under  which  the  lease  was  en- 
tered into  and  the  form  of  the  lease  itself,  the  defendant:? 
are  entitled  to  use  for  the  purpose  of  their  laundry  business 
the  whole  of  the  premises,  including  that  part  which  had  been 
before  occupied  as  a  dwelling,  and  to  install  and  operate  in 
it  the  machinery  which  they  purpose  to  install  and  operate 
upstairs. 
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I  am  also  of  opinion  that  the  defendants  have  under  the 
lease  the  right  to  make  the  slight  changes  which  they  have 
made  and  purpose  to  make  for  the  purpose  of  installing  and 
operating  the  machines  and  conveying  the  motive  power  to 
them  from  the  ground  floor.  All  this  I  find  to  be  necessary 
to  enable  the  defendants  to  use  the  premises  for  the  purposes 
of  their  business  and  without  which  the  business  could  not 
be  carried  on  advantageously;  and  I  find  also  that  in  the 
doing  of  the  work  and  making  the  changes  which  are  re- 
quired for  these  purposes  the  defendants  have  not  acted  un- 
reasonably, but  have  done  all  that  has  been  done  and  intend 
to  do  all  that  remains  to  be  done  to  complete  the  proposed 
changes  so  as  to  make  as  few  alterations  in  and  to  do  as 
little  injury  to  the  premises  as  is  possible  to  accomplish 
what  is  to  be  done. 

In  viewing  the  premises  I  observed  that  openings  had 
been  made  in  the  ground  flooring  for  the  belting  used  to 
operate  the  machines  which  are  on  the  ground  floor,  and  it 
may  be  said  in  passing  that  if  the  plaintiff  were  right  in 
his  contention  that  the  defendants  are  Aot  entitled  to  niake 
any  structural  changes  in  the  building,  they  would  have  no 
right  to  do  what  they  have  done  in  this  respect,  and  the 
building  would  have  been  useless,  as  I  judge,  for  the  pur- 
pose of  their  business. 

The  making  of  the  hoist  way  stands,  however,  I  think^ 
upon  a  different  footing ;  while  it  would,  no  doubt,  be  a  con- 
'  venience  to  defendants  to  have  the  proposed  hoist  for  use  in 
their  business,  it  is  in  no  sense  essential  to  it,  and  the  stairs 
form  an  adequate  means  for  bringing  up  and  taking  down 
such  articles  as  require  to  be  treated  upstairs.  The  cut- 
ting of  the  joists  which  it  will  be  necessary  to  cut  to  make 
the  hoist  way,  two  in  number,  on  two  floors,  will,  according 
to  defendants'  own  witness,  Martin,  to  some  extent  weaken 
the  floors  which  these  joists  now  support  and  if,  as  some  of 
the  witnesses  testified,  to  restore  the  building  to  its  original 
state  it  would  become  necessary  to  put  in  new  joists  extend^ 
ing  from  the  brick  wall  on  the  south  of  the  leased  premises 
to  the  wall  on  the  north  of  that  part  of  the  building,  which 
the  plaintiff  now  occupies,  that  would  involve  considerable 
outlay  as  well  as  interference  with  the  use  of  the  adjoining 
tenement  while  the  necessary  changes  were  being  made. 

I  am  therefore  of  opinion  that  plaintiff's  case  fails  as  to 
everything  but  the  making  of  the  hoist  way,  and  that  as  to 
the  latter  he  is  entitled  to  the  relief  which  he  claims — an 
injunction  restraining  defendants  from  making  the  hoist  way. 

If,  however,  I  am  wrong  in  thinking  that  by  the  lease  the 
right  was  conferred  on  defendants,  to  make  the  changes  neces- 
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sary  to  install  and  operate  their  machinery  upstairs^  I  am 
nevertheless  of  opinion  that  plaintiff  is  not  entitled  to  an 
injunction  on  this  part  of  the  case;  the  structural  changes 
for  these  purposes  which  have  been  made  and  which  defend- 
ants contemplate  making  will  cause  but  trifling  injury  to  the 
premises,  and  none  of  a  permanent  character,  and  at  the 
expiration  of  the  lease  it  will  be  practicable,  by  the  expendi- 
ture of  a  small  sum,  to  restore  the  premises  to  the  condition 
in  which  they  were  before  the  work  of  making  these  changes 
began.  Damages  in  that  case  would  be  the  adequate,  and, 
I  think,  the  proper,  redress,. which  plaintiff  should  have,  and 
assessing  the  damages  liberally,  $25  would  be  the  sum  at 
which  I  would  have  placed  them. 

As  I  understand  thie  law,  though  the  act  complained  of  be 
technically  waste,  the  reversioner  is  not  entitled  even  to 
damages  unless  injury  is  done  to  the  inheritance,  and  where 
injury  is  done,  if  the  damage  is  small,  the  remedy  is  not 
by  injunction  but  by  awarding  damage:  Jones  v.  Chappell, 
L.  E.  20  Eq.  539 ;  Doherty  v.  Allman,  3  App.  Cas.  709,  per 
Lord  Cairns  at  pp.  722-3,  per  Lord  Blackburn,  at  p.  733; 
Meux  V.  Cobley,  [1892]  2  Ch.  253. 

The  result  is  that  the  injunction  as  far  as  it  applies  to 
the  making  of  the  hoist  way  will  be  made  perpetual,  and 
except  as  to  that  relief  the  action  will  be  dismissed.  No  costs 
to  either  party. 

June  27Tn,  11^)4. 

^IIVXSIONAL  COURT. 

BUTTERWORTH  v.  KETCHUM. 

Landlord  cmd  Tenant — Temporary  Structure  Erected  by  Ten- 
ant— Removal — Oral  Agreement  with  Landlord — Sale  of 
Reversion, 

Appeal  by  plaintiff  from  judgment  of  senior  Judge  of 
County  Court  of  Carleton  dismissing  with  costs  an  action 
to  restrain  defendants  from  removing  a  shed  from  premises, 
rented  by  them,  and  dissolving  an  interim  injunction  ob- 
tained by  plaintiff. 

Defendants  were  tenants  under  a  lease  from  Cousens  and 
Davidson  of  two  stores  and  of  a  house  and  outbuildings, 
the  term  expiring  on  31st  March,  1903.  Plaintiff  became 
the  purchaser  from  Cousens  and  Davidson  of  the  two  stores, 
subject  to  the  lease. 

Defendants,  after  becoming  tenants  of  the  premises, 
erected  a  shed  which  was  connected  with  an  extension  in 
rear  of  the  stores,  and  when  thev  were  about  to  vacate  the 
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premises  in  March,  1903,  they  began  to  remove  the  shed, 
when  they  were  restrained  by  interim  injunction,  the  plaintiff 
alleging  that  the  shed  was  a  permanent  strncture  and  a  por- 
tion of  the  property  conveyed  to  him  by  Cousens  and  David- 
son.   Plaintiff  valued  the  shed  at  $150. 

The  Judge  had  a  view  of  the  premises,  and  found,  inter 
alia,  that  defendants,  at  their  own  expense  and  with  the 
consent  of  their  landlords,  erected  the  shed  for  the  purpose 
of  storing  bicycles;  that  the  structure  rested  by  its  own 
weight  on  the  ground;  that  the  shed  could  be  removed  with- 
out injury  to  any  of  the  buildings  or  erections  on  the  prop- 
erty in  question ;  that  it  was  a  temporary  structure,  erected 
for  a  temporary  purpose,  and  not  intended  by  either  land- 
lord or  tenant  to  become  part  of  the  freehold;  that  the  value 
of  the  shed  was  $10;  that  after  plaintiff  had. obtained  the 
interim  injunction  h6  had,  by  causing  nails  to  be  driven  into 
some  parts  of  the  material  forming  the  shed,  endeavoured  to 
change  the  character  of  the  structure  so  as  to  make  it  a 
fixture.  , 

G.  F.  Henderson,  Ottawa,  for  plaintiff. 

W.  C.  McCarthy,  Ottawa,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel>  J.),  was  delivered  by 

MacMahon,  J.  (afte^  stating  the  facts  at, length): — 
Where  there  Was  a  conflict  of  evidence,  and  the  trial  Judge, 
after  a  view,  was  constrained  to  make  findings  of  the  charac- 
ter he  did  make,  we  could  not,  unless  it  were  shewn  unmis- 
takably that  he  was  wrong,  interfere  with  his  finding. 

Agreeing  as  we  do  with  the  finding  that  the  shed  was 
erected  for  a  temporarj  purpose  and  not  intended  to  form 
part  of  the  freehold,  the  appeal  must  fail.  BuT,  even  had 
the  structure  been  of  a  more  substantial  character  and  more 
firmly  attached  to  the  freehold,  it  having  been  erected  by  de- 
fendants under  an  oral  agreement  with  their  lessors  by 
which,  in  effect,  they  were  to  have  the  privilege  of  removing  it, 
and  the  lessors  having  afterwards  conveyed  their  interest  to 
plaintiff  subject  to  the  lease,  plaintiff  was  not  only  bound  by 
the  terms  of  the  lease,  but  took  th6  land  subject  to  any  other 
rights  or  equities  between  the  original  lessors  and  lessees, 
including  such  oral  agreement  to  permit  the  removal  of  the 
shed :-   Clos^  v.  Belmont,  22  Gr.  317. 

Appeal  dismissed  \^Hth  costs. 
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JUNB  27th,  1904. 

DIVISIONAL  COURT. 

Ee  grant  and  ROBERTSON. 

Landlord  and  Tenant  —  Overholding  Tenant  —  Negotiations 
for  New  Tenancy — Failure  to  Agree — Tenancy  at  Will 
pending  Negotiations — Termination  —  Demand  of  Pos- 
session. 

Application  by  Robertson,  the  tenant^  to  set  aside  the 
order  of  the  Judge  of  the  County  Court  of  Stormont,  Dun- 
das,  and  Glengarry,  ordering  a  writ  to  issue  in  tiie  King's 
name  for  the  delivery  of  possession  of  certain  lands  to 
Grant,  the  landlord,  pursuant  to  the  Overholding  Tenants 
Aot.  The  proceedings  upon  which  the  order  was  founded 
were  certified  by  the  Judge  and  sent  up  to  the  High  Court. 

The  motion  was  heard  by  Falconbridge,  C.J.,  Street^ 
J.,  Britton,  J. 

A.  B.  Aylesworth,  K.C.,  for  the  tenant. 
W.  E.  Middleton,  for  thfe  landlord. 

Street^  J. — Robertson  entered  into  possession  of  the  land 
in  question  as  tenant  to  Grant  under  an  informal  lease  iu 
writing,  drawn  by  the  landlord's  daughter,  for  a  term  of  one 
year,  which  expired  on  Ist  March,  1904.  Negotiations  for  a 
renewal  of  the  term  for  a  further  period  of  one  year  began 
in  November,  1903,  and  were  continued  during  the  following 
spring.  A  new  memorandum  was  drawn  by  the  landlord's 
daughter  some  time  before  1st  March,  1904,  and  was  dis- 
cussed by  the  landlord  and  tenant,  and  various  pencil  alter- 
ations made  in  it,  but  it  was  not  signed,  and  it  was  under- 
stood that  it  should  be  redrawn  and  when  redrawn  should  be 
signed.  It  was  accordingly  redrawn  by  the  landlord's  daugh- 
ter, and  the  parties  met  on  24th  March  to  discuss  its  terms, 
and,  if  agreed  to,  to  sign  it.  A  dispute  arose  between  them 
as  to  the  extent  of  the  use  to  be  made  by  the  tenant  of  a 
pair  of  horses  belonging  to  the  landlord,  which  were  to  be 
left  on  the  farm,  which  was  one  of  the  clauses  in  the  agree- 
ment. They  could  not  agree  as  to  this  clause,  and  the  tenant 
refused  to  sign  the  lease,  whereupon  these  proceedings  were 
taken;  he  had  remained  in  possession  after  Ist  March  on 
the  expectation  of  both  parties  that  the  lease  would  be  signed. 

The  provision  with  regard  to  the  horses  upon  which 
the  bargain  finally  went  off  was  in  both  drafts  of  the  pro- 
posed new  lease,  but  was  not  in  the  original  lease. 
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The  learned  Judge  held  that  the  case  wae  clearly  within 
the  Act,  and  that  the  tenant  wae  wrongfully  holding  against 
the  right  of  the  landlord. 

The  tenant  contended  that  an  agreement  had  been  made 
between  the  parties,  verbally,  before  1st  March,  1904,  under 
which  the  tentot  continued  to  hold  after  that  date.  The 
Judge  held  that  no  completed  agreement  was  ever  arrived  at,, 
but  that  the  tenant  held  over  expecting  that  an  agreement 
would  be  made.  In  my  opinion,  the  evidence  sustains  thi& 
view.  It  is  clear  from  what  took  place  at  the  final  interview 
that  the  parties  were  never  at  one  with  regard  to  the  ten- 
ant's right  to  use  the  horses;  and  it  was,  further,  a  part  of 
their  agreement  that  its  terms  should  be  put  in  writing. 
When  they  sat  down  finally  to  find  out  what  their  agreement 
was,  they  found  that  they  had  never  agreed  at  all. 

But  .  .  .  there  is  a  question  of  jurisdiction  whi^ 
.  .  .  must  be  decided  in  the  tenant's  favour.  The  tenant, 
overholding  after  1st  March,  did  so  with  the  consent  of  the 
landlord  pending  the  negotiations,  and  was  a  tenant  at  will. 
When  the  negotiations  came  to  an  end,  the  landlord,  on  19th 
March,  served  a  notice  requiring  the  tenant  to  give  up  pos- 
session at  a  future  day,  that  is  to  say,  on  23rd  March.  The 
notice  had  the  effect  of  extending  the  tenant's  right  of  occu- 
pation until  23rd  March.  Upon  the  tenant's  failure  to  give 
up  possession  on  the  day  named,  the  landlord  took  proceed- 
ings under  tJie  Overholding  Tenants  Act,  without  any  further 
demand  of  possession.  .  .  Upon  this  state  of  facts,  the 
case  is  not  brought  within  sec.  3  of  the  Act,  for  the  landlord 
did  not,  after  the  tenant's  right  of  occupation  had  expired, 
make  a  demand  of  possession. 

In  my  opinion,  the  appeal  must  be  allowed  upon  this 
ground  with  costs.  The  proceedings  below  should  be  set  aside 
with  costs,  and  a  writ  should  issue  to  the  sheriflE  to  restore 
the  tenant  to  his  possession,  without  prejudice  to  such  other 
proceeding  as  the  landlord  may  be  advised  to  take  to  recover 


Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Falconbridge^  C.J.,  concurred. 
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'Teetzel,  J.  jL>fE  28th,  1904. 

.  CHAMBERS. 

Eb  sloane. 

Will  —  Construction  —  Residuary  Bequest  —  Distribution 
among  Legatees  m  Proportion  to  their  Legacies — Legatees 
of  Income — Interest — Subscription  to  Charity. 

Motion  by  executors  tinder  Rule  938  for  order  declaring 
construction  of  will  of  Samuel  Sloane,  deceased.  The  main 
•question  arose  under  the  following  paragraph :  **  Should  my 
estate  turn  out  more  than  suflScient  to  s^isfy  the  above-men- 
tioned legacies,  as  I  expect  it  will,  I  direct  that  the  surplus 
.and  all  residue  of  my  estate  shall  be  paid  over  by  my  execu- 
tors to  my  legatees,  who  are  my  sisters  and  brothers  and  their 
children  and  grandchild  herein  named,  in  the  proportion 
given  them  by  the  legacies  herein  contained,  and  in  augmenta- 
tion thereof.^^  The  testator  had  iji  earlier  parts  of  his  will 
hequeathed  money  legacies  of  various  amounts  to  his  brothers 
and  sisters  and  their  children  and  to  a  grandchild  of  his 
sister  Ann  Cooper.  The  legacies  to  his  brothers  William  and 
Joseph  were  limited  to  the  net  interest  on  the  principal 
amount  ($2,000)  during  their  respective  lives,  and  upon  the 
death  of  William  the  principal  was  to  be  paid  to  his  tfien 
surviving  children;  and  upon  the  death  of  Joseph  the  princi- 
pal was  to  be  paid  to  his  brother  James,  ^'  and  if  he  is  not 
then  living,  to  his  then  surviving  children  share  and  share 
alike.^'  To  his  cousin  Margaret  Sloane  he  bequeathed  the 
net  yearly  income  on  $2,500  during  her  life,  "and  after  her 
death  to  pay  the  principal  sum  to  my  brother  James  afore- 
mentioned, or  should  he  then  be  dead,  to  his  then  surviving 
•children  share  and  share  alike.^'  The  reeidije  was  a  substan- 
tial amount,  and  the  question  was  how  it  was  to  be  divided. 

C.  Garrow,  Goderich,  for  executors. 
W.  R  Riddell,  K.C.,  for  James  Sloane  and  others  in  like 
interest 

W.  Proudfoot,  K.C.,  for  the  Goderich  Marine  Hospital. 

F.  W.  Harcourt,  for  infants. 

George  Bell  and  A.  Fasken,  for  other  legatees. 

Teetzel,  J.,  held  (distinguishing  Grassick  v.  Drummond, 
1  S.  &  S.  517),  that  the  legatees  of  the  residue  should  have 
their  shares  determined  in  all  respects  on  the  basis  of  the 
particular  legacies  bequeathed  in  the  former  part  of  the  wiU. 
'To  ascertain  the  amount  of  any  share  in  the  capital  of  the 
residue,  the  denominator  of  the  fraction  in -all  case?  will  be 
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the  present  total. amount  of  the  principal  of  the  prior  legacies- 
to  brothers,  sisters,  and  their  children  and  the  grandchild 
and  Margaret  Sloane,  and  the  numerator  in  each  case  will 
be  the  amount  of  the  prior  legacy  given  to  the  legatee  whose 
share  is  being  determined,  and  in  the  case  of  William  and 
Joseph  they  will  respectively  take  the  interest  during  their 
lives  on  the  amount  so  ascertained,  and  upon  their  death  the 
remainder  will  go  to  the  same  persons  who  take  the  princi- 
pal of  the  particular  legacies  bequeathed  to  William  and 
Joseph  respectively.  In  respect  of  the  share  corresponding  to 
the  legacy  of  $2,600  bequeathed  to  James  upon  the  death  of 
Margaret'  Sloane,  or  in  case  of  his  being  dead,  to  his  then- sur- 
viving children,  the  testator  has  made  no  specific  disposition 
of  the  interest  on  the  $2,500  during  the  life  of  Margaret,  and 
therefore  such  interest  will  supplement  the  residuary  fund,, 
and  be  distributed  on  her  death  in  the  same  proportions  as 
the  present  residuary  fund  as  being  distributed. 

Interest  to  be  computed  from  testator's  death.  Testator's 
subscription  to  Goderich  Marine  Hospital  fund  to  be  paid  by 
executors. 

Order  accordingly.     Costs  of  all  parties  out  of  the  estate. 


Anglin,  J.  June  28th,  1904. 

weeklV  court. 

STREET  EAILWAY  ADVERTISING  CO.  v.  TORONTO 
R.  W.  CO. 

Contract — Terminatioh  —  Provision  for  Renewal — Waiver — 
Rights  of  Third  Persons — Injunction — Parties. 

Motion  by  plaintiffs  for  an  interim  injunction  to  restrain 
defendants  from  terminating  plaintiffs'  rights  and  privileges 
under  an  advertising  contract. 

E.  E.  A.  DuVernet,  for  plaintiffs. 

W.  Laidlaw,  K.C.,  for  defendants. 

Anglin,  J. — 5  am  not  satisfied  that  plaintiffs  have  made 
out  the  prima  facie  legal  right  necessary  to  support  their 
motion  for  an  injunction.  The  evidence  does  not  satisfac- 
torily establish  a  new  contract  between  these  parties.  The 
provision  for  renewal  in  the  original  contract  is  vague  and 
indefinite.  I  do  not  agree  with  the  contention  that  it  con- 
templates renewal  arrangements  being  left  at  the  option  of 
plaintiffs  unsettled  until  the  actual  expiration  of  the  current 
term.    This  would  be  unfair  to  defendants.    But,  if  plaintiff? 
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had  any  such  right,  they  appear  to  have  waived  it  by  their 
conduct. 

Whatever  might  have  been  the  position  before  defendants 
had  actually  entered  into  the  contract  of  30th  April,  1904, 
with  the  Canadian  Street  Car  Advertising  Co.,  the  latter  com- 
pany now  have  interests  which  the  injunction  I  am  asked  to 
^ant  must  seriously  prejudice.  Their  rights  were  acquired 
before  this  suit  was  laundhed,  and  in  their  absence  should  not 
be  so  interfered  with :  Hartlepool  Gas  and  Water  Co.  v.  West 
Hartlepool  Harbour  and  Railway  Co.,  12  L.  T.  N.  S.  366. 

The  motion  must  be  refused  with  costs  to  defendants  in 
any  event  of  this  action. 

Street,  J.  June  29th,  1904. 

TKIAL. 

CLAY  V.  CANADA  GROCERS,  LIMITED. 

Chattel  Mortgage — Right  of  Mortgagor  to  Possession — Sei- 
zwre  by  Mortgagee — Damages — Counterclaim — Costs. 

Action  for  damages  for  wrongful  seizure  of  goods  under 
chattel  mortgages. 

J.  G.  Farmer,  Hamilton,  for  plaintiff. 

E.  Bristol,  for  defendants. 

Street,  J. — At  the  trial  I  gave  my  reasons  for  the  con- 
clusion at  which  I  arrived  that  defendants  the  Canada  Gro- 
cers, Limited,  were  not  entitled  to  take  possession  under  the 
chattel  mortgage  to  Balfour  &  Co.  of  which  they  were  as- 
signees. 

Plaintiff,  under  the  terms  of  the  chattel  mortgage  to  the 
Canada  Grocers,  was,  I  think,  entitled  to  possession  at  the 
time  of  the  seizure:  Dedrick  v.  Ashdown,  15  S.  C.  R.  227; 
and  therefore  to  damages  for  the  trespass  committed  by  the 
Canada  Grocers  in  seizing  and  selling  his  stock  in  trade. 
Under  the  circumstances  of  this  seizure  I  think  $250  would 
he  a 'proper  sum  to  allow  for  these  damages.  The  chattel 
mortgage  was  for  a  sum  three  times  as  great  as  the  value 
of  the  stock,  but  he  was  entitled  to  proceed  with  the  sale  of 
the  stock  and  to  the  profits  to  be  realized  from  it,  under  the 
agreement  entered  into  by  the  Canada  Grocers. 

The  Canada  Grocers  are  entitled  under  their  counterclaim 
to  judgment  for  $6,457,  with  interest  from  27th  Noveml)er, 
1903,  and  costs  of  the  counterclaim.  This  sum  is  arrived  at 
after  deducting  the  proceeds  of  the  sale  of  the  stock  and  the 
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sum  realized  from  the  book  debts.  The  $350  damages  as- 
sessed to  plaintiflE  are  to  be  set  off  against  the  debt  payable 
to  defendants  the  Canada  Grocers  under  the  coimterelaim, 
and  judgment  only  for  the  balance. 

The  action  is  dismissed  as  against  Balfour  &  Co.  with 
costs. 


JuNB  29th,  1904. 
CA. 

HAMILTON  V.  MUTUAL  EESEBVE  LIFE  INS.  CO. 

Life  Insuraavce  —  Surrender  of  Policy  —  Inducement — Mis- 
statements of  Ag&nt — Release  —  Subsequent  Repudiation 
— Fraud. 

Appeal  by  defendants  from  judgment  of  Street,  J.,  2  0. 
W.  E.  806. 

W.  Cassels,  K.C.,  and  Shirley  Denison,  for  appellants. 

J.  P.  Mabee,  K.C.,  for  plaintiflEs. 

The  Coubt  (Moss,  C.J.O.,  Maclennan,  Garrow,  Mao- 
LABEN,  JJ.A.),  dismissed  the  appeal  with  costs,  holding  that 
the  release  was  not  binding,  for  the  reasons  stated  by  the 
trial  Judge. 

JcN.E  29th,  1904. 
CA. 

GILLETT  V.  LUMSDEX, 

Trade  Mark — *' Cream  Yeast"  —  Protection — Acquisition  of 
Right  by  User — "Passing  Off — Injunction. 

Appeal  by  plaintiff  from  judgment  of  a  Divisional  Court 
(2  0.  W.  B.  497,  6  0.  L.  R.  66) y  reversing  judgment  of 
Street,  J.  (10.  W.  R.  488,  4  0.  L.  R.  300),  and  dismissing 
the  action. 

J.  Bicknell,  K.C.,  and  A.  Bicknell,  for  appellant. 
G.  F.  Shepley,  K.C.,  and  F.  C.  Cooke,  for  defendants. 

The  Court  (Moss,  C.J.O.,  Osleb,  Maclennan,  Gabrow, 
J  J.  A.,  Teetzel,  J.),  dismissed  the  appeal  with  costs,  agrw- 
ing  with  the  opinion  of  the  Divisional  Court. 
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June  29th,  1904. 
C.A. 

AHEAKN  V.  BOOTH. 

Water  and  ^Watercourses^ — Dam — Obstruction  to  Flow  of 
Stream — Rights  of  Riparian  Owner — Interference  with 
Power — Evidence. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  2 
0.  W.  B.  696. 

A.  B.  Aylesworth,  K.C.,  for  appellant. 

G.  F.  Shepley,  K.C.,  for  defendant. 

The  Court  (Moss,  C.J.O.,  Maclennan,  Gabbow,  and 
Maclaben,  JJ.A.),  dismissed  the  appeal  with  costs. 


June  29th,  1904. 
CJl. 

LIDDIAED  V.  TORONTO  E.  W.  CO. 

Negligence  —  Street  Railways  —  Contributory  Negligence  — 
Collision  between  Electric  Car  and  other  Vehicle — Find- 
ings of  Jury — New  Trial. 

Appeal  by  plaintiff  and  cross-appeal  by  defendants  from 
order  of  a  Divisional  Court  (8th  October,  1903),  setting  aside 
Judgment  of  Falconbridge,  C.J.,  upon  the  findings  of  the 
jury,  in  favour  of  plaintiff  for  $500,  and  directing  a  new 
trial.  The  cross-appeal  was  on  the  ground  that  the  action 
should  have  been  dismissed. 

The  plaintiff  sued  to  recover  damages  for  injuries  to 
himself  and  his  vehicle  by  the  negligence  of  defendants. 

The  appeal  was  heard  by  Moss,  C.J,0.,  Osleb,  Maclen- 
NAN,  Garrow,  and  Maclaren,  JJ.A. 

B.  N.  Davis,  for  plaintiff*. 

G.  Kappele  and  J.  W.  Bain,  for  defendants: 

OsLER,  J. A. — I  am  of  opinion  that  the^'udgment  of  the 
Divisional  Court  should  be  affirmed.  .  .  .  The  jurv  do 
not  find  that  defendants*  car  was  proceeding  at  an  improper 
and  negligent  rate  of  speed,  but  merely  (after  finding  that 
plaintiff  was  guilty  of  contributory  negligence)  that  the 
negligence  of  defendants  caused  the  injury  because  if  the 
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car  had  been  going  only  from  2  to  4  miles  an  hour,  as  stated 
by  the  defence,  the  motorman  had  the  car  imder  control,  and 
could  have  stopped  it  and  avoided  the  accident,  that  is  to 
say,  could  h^ve  prevented  any  injurious  consequences  arising 
from  plaintiff's  negligence. 

It  seems  plain  .  .  .  that  the  attention  of  the  jury 
was  not  called  to  the  difference  between  the  primary  negli- 
gence charged,  i.e.,  the  running  at  an  excessive  rate  of  speed, 
which,  as  I  said,  has  not  been  found,  and  the  subsequent 
negligence  which  was  alleged,  and  which  would,  though  plain- 
tiff had  himself  been  guilty  of  negligence,  have  yet  rendered 
defendants  liable.  The  ^th  finding  of  the  jury  (to  which  I 
have  referred)  is  a  purely  hypothetical  one  .  .  .  and  is 
not  a  finding  of  negligence,  for,  under  the  circumstances, 
the  car  might  have  been  proceeding  at  a  higher  rate  of  speed 
than  4  miles  an  hour  without  any  negligence  on  defendants' 
part,  and  if  it  had  been,  it  is  evident  that  the  motorman  could 
not  have  drawn  up  in  time  to  have  averted  the  consequences 
of  plaintiff^s  negligence. 

The  real  question  depends  upon  other  elements,  assum- 
ing, as  it  must  on  the  answets  be  assumed,  that  defendants 
were  not  travelling  at  a  dangerous  and  improper  rate  of 
speed.     .     .     . 

As  to  defendants'  cross-appeal,  I  am  of  opinion,  though 
I  confess  not  w'ithout  some  hesitation,  that  the  more  prudent 
course  will  be  not  to  dismiss  the  action  at  this  stage,  but  to 
leave  the  whole  case  for  examination  before  another  jury,  or 
a  Judge  without  a  jury,  should  the  trial  Judge  think — ^and 

1  would  agree  with  him  in  so  thinking — ^hat  a  jury  should 
be  dispensed  with. 

Appeal  and  cross-appeal  dismissed  with  costs  to  defend- 
ants  and  plaintiff  respectively  in  any  event  of  the  action. 

Moss,  C.J.O.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren^,  JJ.A.,  concurred. 

June  29th,  1904. 
G.A. 

WEBB  V.  CAXADIAX  GENERAL  ELECTRIC  CO. 

Master  and  Servant — Injury  to  Servant — WorJcmenfs  Com- 
pensation Act — Notice  of  Action — Negligence — Stiperin- 
tendent — Contributory  NegJigpnce — Conflicting  Evidence 
— Findings  of  Jury, 

Appeal  by  defendants  from  judgment  of  Osler,  *  J.A., 

2  0.  W.  B.  iB65,  in  favour  of  plaintiff  for  $700,  upon  the 

VOL.  in.  o.w.R.  NO.  26—55  -* 
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findings  of  a  jury,  in  an  action  for  damages  for  injuries  sus- 
tained by  pkintiff  in  the  service  of  defendants  upon  defen- 
dants' tramway  in  their  works  at  Peterborough. 

W.  M.  Douglas,  K.C.,  for  appellants. 

W.  E.  Hidden,  K.C.,  and  H.  E.  Hose,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclennan, 
Garrow,  Maclaren,  J  J.  a.)  was  delivered  by 

Maclaren,  J.A. — ^The  appellants  contend  that  no  action 
lies;  that  the  statement  of  claim  shews  that  plaintiff's  actixm 
is  based  upon  the  common  law,  under  which  it  cannot  be 
sustained;  and  that  it  cannot  stand  upon  the  Workmen's 
Compensation  for  Injuries  Act,  as  it  did  not  purport  to  be 
based  upon  the  Act,  and  no  notice  of  action  was  given,  as 
required  by  sec.  13. 

In  answer  to  this  it  may  be  said  that  at  the  opening  of 
the  case  plaintiff's  counsel  announced  that  he  was  making 
a  claim  under  the  Act,  as  well  as  at  common  law,  and  at  the 
close  of  plaintiff's  case,  after  motion  for  a  nonsuit,  the  trial 
Judge  declared  that  he  would  treat  it  as  a  case  under  the 
Act,  and  the  trial  proceeded  on  that  understanding,  and  it 
was  so  dealt  with  throughout.  The  defence  did  not  at  any 
time  during  the  trial  raise  the  question  of  the  want  of  notice; 
if  this  had  been,  it  is  possible  that  it  might  have  been  shewA 
either  that  notice  had  actually  been  given,  or  that  it  was 
excused,  and  that  the  defence  was  not  prejudiced  thereby. 

It  is  further  contended  by  the  appellants  that  there  was 
no  evidence  that  the  injury  to  plaintiff  was  caused  by  reason 
of  the  negligence  of  any  person  in  the  service  of  defendants 
who  had  any  superintendence  intrusted  to  him,  whilst  in 
the  exercise  of  that  superintendence,  under  sec.  3,  sub-sec.  2, 
of  the  Act. 

The  negligence  complained  of  was  that  of  one  Rowe,  who 
was  called  the  inspector  and  also  general  overseer  of  the  wire 
department.  When  setting  aside  the  nonsuit  granted  at  the 
first  trial  and  ordering  a  new  trial,  the  Divisional  Court  said 
(2  0.  W.  R.  322)  "  that  there  was  evidence  to  go  to  ttie  jury 
that  the  accident  to  plaintiff  was  caused  by  negligence  on  the 
part  of  Rowe,  and  that  Rowe  was  a  person  in  the  service  of 
defendants  who  had  superintendence  intrusted  to  him,  and 
that  his  negligence  took  place  whilst  he  was  in  the  exercise 
of  such  superintendence.  The  negligence  of  which  there  wasi 
evidence  consisted  in  his  opening  the  wooden  door  and  direct- 
ing his  men  to  push  the  truck  through  it,  without  giving 
warning  to  plaintiff,  who  was  working  very  close  to  the  track 
and  with  his  back  to  the. door/' 
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The  evidence  at  the  second  trial  appears  to  have  been 
even  stronger  than  at  the  first,  so  that  the  Judge  could  not 
withdraw  the  case  from  the  jury.  It  was  submitted  to  them 
very  fairly,  and  the  defence  took  no  exception  to  it,  except 
the  general  statement  that  there  was  no  evidence  of  negli- 
gence. The  verdict  must,  therefore,  be  accepted  as  conclu- 
sive on  these  points. 

The  appellants  further  contend  that  plaintiff  was  guilty 
of  contributory  negligence,  and  was  the  author  of  his  own 
wrong.  They  say  that,  instead  of  leaning  over  on  the  tram- 
way track  to  allow  his  fellow- workman  Martin  to  pass  him. 
in  the  narrow  trench  in  which  they  were  working,  he  should 
have  made  Martin  pass  him  on  the  side  of  the  trench  next 
the  track,  and  have  kept  himself  on  the  side  of  safety.  They 
also  assert  that  Martin  had  passed  him  some  time  before  the 
truck  came  along,  so  that  he  must  have  been  loitering  when 
struck  by  it;  also  that,  as  it  was  being  propelled  at  a  slow- 
walk,  if  he  had  looked  or  listened  he  could  have  removed  his 
arm  in  time  to  avert  the  accident.  The  answer  to  these 
objections  is  obvious.  There  was  conflicting  testimony  as  to 
precisely  how  the  accident  happened,  and  as  to  Martin's  pass- 
ing plaintiff  in  the  trench.  The  trial  Judge  submitted  the 
whole  evidence  to  the  jury  fairly  and  fully,  and  no  objection 
was  taken  to  his  charge  in  this  respect.  There  can,  therefore, 
be  no  valid  reason  for  interfering  with  the  verdict  on  this 
ground. 

Appeal  dismissed  with  costs. 


June  29th,  1904. 
C.A. 

SIPLE  V.  BLOW. 

Deed — Construction' — Reservation  of  Right  of  Way — Main' 
ten<inc€  of  Gates — Easement. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  2  0.  W.  B.  268,  dismissing  an  action  brought  to  obtain 
a  declaration  of  plaintiff's  right  to  maintain  gates  across  a 
right  of  way  claimed  by  defendant  through  lands  of  plaintiff, 
and  for  an  injunction  to  restrain  defendant  from  interfering 
with  such  gates. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GrARROW,  1&ACLAREN,  JJ.A. 

W.  M.  Douglas,  K.C.,  and  G.  F.  Mahon,  Woodstock,  for 
plaintiff.  \ 
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E.  D.  Armour,  K.C.,  and  J.  W.  Mahon,  Woodstock,  for 
defendant. 

Garrow,  J. a. — Both  parties  claim  title  under  the  late 
John  Siple — ^plaintiff  under  a  conveyance  dated  25th  Feb- 
ruary, 1885,  and  defendants  under  a  conveyance  from  the 
executors  of  Siple  dated  10th  December,  1898. 

John  Siple  died  on  10th  October,  1898.  The  lands  in 
question  are  farm  lands.  The  description  in  the  conveyance 
to  plaintiff  is  as  follows:  "All  and  singular  that  certain 
parcel  or  tract  of  land  and  premises  situate,  lying,  and  being 
in  the  township  of  East  Oxford.  ...  it  being  28  acres 
off  the  east  side  of  the  south  half  of  lot  17  in  18th  conces- 
sion ...  reserving  thereout  for  the  use  and  benefit  of 
.  .  .  the  grantor,  his  heirs  and  assigns,  a  lane  or  roadway 
33  feet  wide  across  said  28  acres,  so  long  as  needed  or  re- 
quired in  passing  to  and  from  other  land  now  owned  by  the 
grantor,  it  being  a  part  of  lot  16  in  the  aforesaid  concession." 

In  my  opinion,  the  proper  construction  is  to  read  this 
language  as  a  grant  of  the  whole  28  acres  to  plaintiff,  with 
a  reservation  to  the  late  John  Siple  as  an  easement  only  of  a 
right  of  way  33  feet  wide  across  the  28  acres.  See  Wright  v. 
Jackson,  10  0.  E.  470. 

At  the  time  of  the  conveyance  to  plaintiff,  there  was  no 
actual  or  travelled  way  across  the  28  acre  parceL  It  adjoined 
other  lands  of  the  grantor,  who  prior  thereto  had  used  the 
whole  as  an  ordinary  farm. 

After  the  conveyance,  a  way  in  accordance  with  the  con- 
veyance was  opened  and  used  by  the  late  John  Siple  as  long 
as  he  lived.  The  way  so  opened  and  used  communicated  at 
both  ends  with  other  lanes  or  ways  owned  by  the  late  John 
Siple,  by  means  of  which  he  passed  from  the  highway  in 
front  of  his  farm  to  his  barn  and  other  buildings,  thence 
across  plaintiff's  28  acre  parcel  to  another  lane  which  ran 
back  to  the  parcel  now  owned  by  defendant,  which  is  at  the 
rear  of  the  lot  and  across  these  other  lanes-  gates  had  been 
placed  by  the  late  John  Siple  in  his  lifetime,  and  were  in 
existence  at  the  date  of  the  conveyance.  It  is  not  clear 
whether  gates  at  each  end  of  the  actual  way  in  question  were 
ever  erected  in  the  lifetime  of  John  Siple,  but  there  was  in 
his  lifetime  a  gate  at  one  end  of  this  way  for  some  time, 
apparently  without  objection  by  him. 

By  the  conveyance  to  defendant  the  executors  apparently 
profess  to  convey  to  him  a  free,  open  way  from  the  highway 
to  his  parcel,,  as  a  result  of  which  the  gate  at  the  highway 
and  the  other  gates  between  the  highway  and  plaintiff's  land 
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have  been  removed,  and  defendant  claims  to  be  entitled  to 
the  way  across  plaintiflPs  land,  wholly  unimpeded  by  ihtei;- 
vening  gates  of  any  kind,  while  plaintiff  claims  to  be  entitled 
to  maintain  a  gate  at  each  end  of  the  right  of  way  across 
his  land. 

Under  the  conveyances  defendant  is  entitled  as  against 
plaintiff  to  the*  same  rights  as  the  late  John  Siple  could 
have  claimed,  and  no  more.  John  Siple  reserved  a  right  of 
way  only.  This  left  the  ownership  of  the  soil  in  plaintiff, 
who  might  lawfully  use  it  for  any  purpose  not  inconsistent 
with  the  right  of  way  over  it.  He  might,  for  instance,  use 
it  for  pasture,  or  he  might  cut  for  his  own  use  the  grasa 
growing  upon  the  strip,  although  he  probably  could  not 
plough  or  otherwise  cultivate  it,  because  such  cultivation 
would  or  might  prejudically  affect  the  use  of  the  way  as  a> 
way.  The  construction  of  the  reservation  is  to  be  deter-v 
mined  by  the  language  used,  aided  of  course  by  the  surround- 
ing circumstances  at  the  time  the  conveyance  was  made. 

The  user  to  which  defendant,  as  representing  John  Siple, 
is  entitled,  is  not  an  absolute  user  of  the  whole  33  feet,  but 
a  reasonable  use  of  the  strip  in  question  for  the  purposes  of 
a  way  only.  If  he  was  claiming  a  right  by  prescription,  or 
if  the  way  in  question  had  been  at  the  time  of  the  grant  to 
plaintiff  an  established  way,  the  argument  of  defendant's 
counsel  that  to  permit  the  erection  of  the  gates  as  claimed  by 
plaintiff  would  be  an  invasion  of  defendants  rights,  would 
be  well  founded.  That,  however,  seems  to  me  to  beg  the  real 
question,  which  is:  what  are  the  rights  of  plaintiff  and  de- 
fendant respectively,  under  the  facts  which  appear  in  this 
case,  no  way  having  been  in  existence  when  the  conveyance 
to  plaintiff  was  made?  In  other  words,  what  is  the  fair 
and  reasonable  construction  of  the  deed  in  the  light  of  the 
surrounding  circumstances?     .     .     . 

[Eeference  to  Clendennan  v.  Blatchford,  15  0.  K.  285, 
287;  Heward  v.  Jackson,  21  Gr.  263.] 

A  grant  of  an  existing  way  usually  means  the  way  as 
then  used,  unless  the  contrary  appears.  But  it  is  not  so  with 
a  way  to  be  afterwards  laid  out  or  selected  by  the  act  of  the 
parties.  The  selection  and  the  laying  out  must  be  done 
reasonably,  having  regar.d  to  thb  interests  of  both  parties. 
And,  in  circumstances  such  as  we  have  here,  it  appears  to 
me  that  it  is  not  unreasonable  that  plaintiff  should  be  at 
liberty  to  place  and  maintain  a  gate  at  each  end  of  the  way 
across  his  lands.  At  the  west  end  this  is  necessary  to  pre- 
vent the  inroad  of  cattle  from  the  highway,  the  old  gate  at 
the  highway  having  been  removed,  and  at  the  east  end  to  pre- 
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vent  the  cattle  of  defendant  from  reaching  plaintiffs  lands, 
and  at  both  ends  for  the  further  purpose  of  preventing  plain- 
tiflf^s  own  cattle  from  escaping. 

It  is,  of  course,  some  inconvenience  to  defendant  to  be 
obliged  to  open  and  close  these  gates,  but  not  more  than,  in 
my  opinion,  a  proper  view  of  the  law  imposes  upon  him 
under  the  circumstances. 

Appeal  allowed  with  costs. 

Moss,  C.J.O.,  gave  reasons  in  writing  for  the  same  con- 
clusion, citing  Clifford  v.  Hoare,  L.  E.  9  C.  P.  at  p.  372. 

Maclaren,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER  and  Maclennan,  JJ.A.,  dissented,  each  giving  a 
written  opinion. 


June  29th,  1904. 
C.A. 

LONDOX  LIFE  INS.  CO.  v.  MOLSONS  BAXK. 

Cheques — Forged  Indorsements — Fictitious  Payees — Payment 
by  Bank — Bills  of  Exchange  Act — Cheques  Payable  io 
Bearer, 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  C.J.. 
5  0.  L.  R.  407,  2  0.  W.  E.  34,  dismissing  action  to  recover 
moneys  alleged  to  have  been  improperly  paid  out  by  defen- 
dants as  plaintiffs'  bankers  upon  forged  indorsements  of 
cheques  by  one  Xiblock,  who  was  plaintiffs'  assistant-super- 
intendent at  Ottawa. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
lennan, Garrow,  and  Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  J.  E.  Jeffery,  London,  for 
appellants. 

I.  F.  Hellmiith,  Iv.C,  and  C.  H.  Ivey,  London,  for  de- 
fendants. 

Maclennan,  J.A. — .  .  .  The  learned  Chief  Justice 
rested  his  judgment  on  the  ground  that  plaintiffs  had  them- 
selves, through  their  agent  Xiblock,  affirmed  the  genuine- 
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ness  of  the  indorsements  of  the  respective  payees,  and  were, 
therefore,  estopped  from  denying  it. 

I  do  not  find  any  evidence  that  the  bank,  either  at  their 
oflSce  in  London  or  at  Ottawa,  knew  that  ^iblock  was  plain- 
tiffs^ agent,  or  had  been  intrusted  by  them  with  the  delivery 
of  the  cheques,  or  any  of  them,  to  the  respective  payees,  or 
that  he  had  on  behalf  of  plaintiffs  any  relation  to  the  trans- 
actions out  of  which  the  cheques  arose.  I  am  therefore  not 
prepared  to  agree  that  defendants  are  entitled  to  rely  on 
Niblock^s  identification  of  the  payees,  or  on  his  attestation 
of  their  respective  signatures,  as  if  it  were  that  of  plaintiffs 
themselves.  So  far  as  defendants  knew,  he  was  merely  a 
person  applying  for  payment  of  the  cheques  over  the  counter, 
and  for  that  purpose  attesting  the  genuineness  of  the  indorse- 
ments. 

That  being  so,  I  think  the  judgment  can  not  be  upheld 
upon  the  ground  which  it  is  rested  by  the  learned  Chief 
Justice. 

It  was,  however,  contended  before  him,  as  it  has  been 
before  us,  that,  under  the  circumstances,  the  cheques  must 
be  regarded  as  payable  to  fictitious  or  non-existent  persons, 
and  therefore  payable  to  bearer,  as  provided  by  sec.  7  (3)  of 
the  Bills  of  Exchange  Act,  and  I  am  of  opinion  that  such  is 
the  proper  conclusion  and  that  the  judgment  must  be  sup- 
ported on  that  ground. 

I  think  this  case  cannot  be  distinguished  from  Bank  of 
England  v.  Vagliano,  [1891]  A.  C.'107.  .  .  .  There  is, 
no  doubt,  a  difference  between  this  case  and  the  Vagliano 
case.  In  the  present  case  there  were  persons  in  existence, 
namely,  the  persons  whose  names  were  used  by  Niblock  in 
the  real  and  fictitious  insurances,  and  these  respective  per- 
sons are  those  whom  plaintiffs  intended  as  payees.  Plaintiffs 
supposed  they  were  indebted  to  these  real  persons,  and  issued 
their  cheques  in  payment.  The  claims  were  pure  fictions, 
but,  if  Niblock  had  obtained  the  real  indorsements  of  the 
payees,  although,  in  so  indorsing,  the  payees  would  have 
been  assisting  or  conniving  at  Niblock^s  fraud,  the  indorse- 
ment would  have  been  a  complete  protection  to  the  bank, 
upon  bona  fide  payment  in  ignorance  of  the  fraud.  The 
present  plaintiffs  really  intended  their  cheques  to  be  paid  to 
the  named  payees.  ...  I  am  unable  to  see  that  there 
is  any  difference  between  the  relation  of  the  payee  to  the 
bill,  treating  the  cheques  as  bills,  in  the  one  case  and  the 
other,  and  I  think  the  law  applicable  to  the  two  cases  must 
be  the  same.     ... 

Appeal  dismissed  with  costs. 
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Maclaren,  J.A.,  gave  written  reasons  for  the  same  con- 
elusion. 

MosSj  C.J.O.,  and  Garrow,  J.A.,  also  concurred. 

OsLER,  J.A.,  took  no  part  in  the  judgment. 

June  29th,  1904 
C.A. 

CLERGUE  V.  McKAY. 

Vendor  and  Purchaser — Contract  for  Sale  of.  Land — Author- 
ity to  Agent  to  Sell — Written  Offer  on  Behalf  of  Oum^r — 
Statute  of  Frauds — Offer  to  Sell  to  Agent  for  Undisclosed 
Principal — Completed  Contract — Conveyance  of  Land  hy 
Vendor  before  Action — Damages  in  Lieu  of  Specific  Per- 
formance— Quantum, 

Appeal  by  defendant  Preston  and  cross-appeal  by  plain- 
tiff from  judgment  of  Osler,  J.A.,  2  0.  W.  R.  647,  6  0.  L. 
R.  51. 

G.  H.  Watson,  K.C.,  for  defendant  Preston. 

J.  Bicknell,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclenxan, 
Garrow,  JVIaclaren,  J  J.  A.)  was  delivered  by 

Moss,  C.J.O. — Defendant  Preston  objected  to  the  judg- 
ment on  several  grounds,  all  of  which  except  one  were  ruled 
against  him  on  the  argument.  The  question  on  which  judg- 
ment was  reserved  was  whether  plaintiff  had  proved  an  agree- 
ment for  sale  sufficient  to  bind  defendant  within  the  Statute 
of   Frauds. 

Plaintiff  by  his  cross-appeal  sought  to  increase  the  dam- 
ages awarded  to  him.     .     .     . 

The  material  writings  are  signed  in  the  name  of  the  firm 
of  Hearst  &  McKay.  McKay  had  undoubted  authority  to 
Pell  or  agree  to  sell  defendant  Preston's  interest  in  the  land, 
and  being  so  authorized  he  wrote  and  signed  the  letter  of 
13th  December,  1899.  That  letter  was,  beyond  question, 
written  on  behalf  of  the  owner  of  the  interest  intended  to  be 
sold.  True,  he  signed  it  in  the  name  of  his  firm,  but  it  was, 
nevertheless,  his  signature  on  behalf  of  his  principal,  the 
owner  of  the  interest  mentioned  in  it.  And  the  principal  is 
sufficiently  specified. 

There  is  no  substantial  difference  between  the  expression 
"  a  client  of  ours  who  owns  an  undivided  two-thirds  interest 
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in  water  lots  21  and  22 ''  and  the  expression  "  the  owner  of  " 
the  same  interest.  It  is  suflBcient  if  the  parties  are  specified 
either  nominally  or  by  description  or  reference:  Eossiter 
V.  Miller,  3  App.  Cas.  1124,  1141.  It  is  a  statement  of  fact 
as  to  which  there  can  be  perfect  certainty :  Sale  v.  Lambert, 
L.  R.  18  Eq.  at  pp.  3,  4;  Jarrett  v.  Hunter,  34  Ch.  D.  at 
p.  184. 

There  was,  therefore,  an  offer  in  writing,  containing  all 
the  elements  required  by  the  Statute  of  Frauds,  duly  signed 
by  a  lawfully  authorized  agent  of  defendant. 

The  next  question  is,  whether  the  offer  was  duly  accepted 
on  behalf  of  plaintiff  so  as  to  make  a  concluded  agreement. 
The  offer,  though  addressed  to  W.  H.  Plummer,  was  intended 
for  submission  by  him  to  a  person  desiring  to  purchase,  it 
being  agreed  that,  in  the  event  of  a  sale  being  effected  upon 
the  terms  of  the  offer,  Mr.  Plummer  was  to  be  paid  $50  by 
plaintiff.  In  other  words,  it  was  understood  and  agreed 
that,  though  he  acted  as  agent  for  the  purchaser,  he  was 
to  receive  a  commission  from  the  vendor.  There  was  noth- 
ing in  such  an  arrangement,  made  with  full  knowledge  of 
the  parties,  to  incapacitate  him  from  accepting  the  offer  on 
behalf  of  a  purchaser,  or  possibly  from  becoming  the  pur- 
chaser himself. 

Then,  while  the  offer  was  still  on  foot,  and  not  with- 
drawn, plaintiff  agreed  to  the  terms  of  the  letter,  and  in- 
structed Plummer  to  accept  on  his  behalf.  This  Plummer 
did  on  or  about  3rd  January,  1900,  and  McKay  thereupon 
advised  defendant  Preston  of  a  sale  having  been  effected  and 
of  its  terms. 

The  case  stands  thus:  the  offer  is  placed  in  Plummer^s 
hands  to  be  submitted  to  a  desiring  purchaser.  Subsequently 
he,  being  the  agent  of  plaintiff  to  make  the  purchase^  accepts 
in  his  own  name  the  offer  made  to  him.  The  acceptance  is 
really  for  his  principal.  There  is  a  concluded  bargain  on 
behalf  of  his  principal  of  which  the  principal  may  avail 
himself. 

The  case  is  quite  distinguishable  from  those  in  which  it 
has  been  held  that  where  a  person,  having  no  authority  from 
any  other  person,  assumes  to  enter  into  an  agreement  in  his 
own  name,  it  is  not  open  to  some  third  person  to  claim  to  be 
entitled  to  adopt  the  act  as  done  on  his  behalf  and  to  sue 
upon  the  agreement. 

Defendant  Preston's  appeal  fails,  and  should  be  dis- 
mdssed. 

The  cross-appeal  should  also  be  dismissed.  The  sale  to 
Heath  did  not  determine  the  value  of  the  interests  sold  or. 
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the  loss  to  plaintiff  by  reason  of  defendant  Preston's  failure 
to  carry  out  his  agreement  with  plaintiff.  It  appears  tiiat 
Heath's  purchase  was  chiefly  induced  by  an  inflated  report 
concerning  the  property,  and  He;ath  is  now  not  well  satisfied 
with  his  venture.  Plaintiff  was  not  purchasing  for  spectda- 
tive  purposes,  and  there  is  nothing  to  shew  a  greater  damage 
from  the  loss  of  the  bargain  than  has  been  awarded.  If  the 
euin  awarded  does  not  fully  compensate,  the  blame  can  only 
be  attributed  to  the  frame  of  the  action  and  the  lack  of  evi- 
dence on  this  head.  It  was  only  when  the  case  as  launched 
had  failed  that  the  alternative  relief  of  damages  was  sought 
and  given. 

Appeal  and  cross-appeal  both  dismissed  with  costs. 


June  29th,  1904. 
C.A. 

CAMPBELL  V.  CEOIL. 

Mortgage — Sale  under  Judgment — Purchase  hy  a  Defendant 
— Vesting  Orders — Rescission — Reference  as  to  Title  and 
Accounts — Agreement — Ascertainment  of  Amount  Due — 

Costs, 

Appeal  by  defendant  Croil  from  order  of  Meredith,  J., 
in  a  mortgage  action,  on  an  appeal  by  plaintiff  and  a  cross- 
appeal  by  defendant  Croil  from  report  of  local  Master  at 
Cornwall,  and  on  a  motion  by  plaintiff  for  an  order  disposing 
of  the  costs  of  a  reference  directed  by  order  of  10th  October, 
1902. 

The  last  mentioned  order  was  pronounced  upon  an  ap- 
plication made  by  plaintiff  for  an  order  rescinding  a  vesting 
order  dated  9th  May,  1902,  whereby  the  parcels  of  land  sold 
in  pursuance  of  the  judgment  in  this  action  were  vested  in 
defendant  Croil,  and  directing  a  resale  of  the  said  parcels. 
Upon  the  argument  of  the  motion  defendant  CroU  contended 
that  plaintiff  was  unable  to  shew  or  make  a  good  title  to  the 
said  parcels,  and  that  there  were  questions  as  to  the  state  of 
the  accounts  between  plaintiff  and  him  remaining  unsettled, 
and  at  his  instance  it  was  referred  to  the  local  Master  to 
ascertain  whether  the  title  made  out  to  the  said  parcels  was 
the  title  which  defendant  Croil  was  entitled  to  call  for  under 
the  terms  and  conditions  of  sale,  and  also  to  ascertain  what 
amount,  if  any,  was  due  to  defendant  Croil  upon  an  adjust- 
ment of  all  the  matters  in  question  between  the  parties.  The 
order  also  provided  that  in  certain  events,  which  had  hap- 
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pened,  the  question  of  the  costs  of  the  reference  should  be- 
disposed  of  by  a  Judge. 

By  the  order  now  in  appeal  Meredith,  J.,  directed  that 
the  Master^s  report  be  varied  by  reducing  the  amount  found 
due  by  defendants  Croil  and  Alexander  McCuUough  to  plain- 
tiff from  $1,024.85  to  $898.85,  and  that  in  other  respects  the 
report  be  confirmed,  and  that  the  defendant  Croil  pay  to 
plaintiff  the  costs  of  the  reference. 

Defendant  Croil  complained  of  a  finding  in  the  report 
that  there  was  money  due  by  him  to  plaintiff  in  respect  of 
purchase  moneys  of  the  parcels  1  and  4;  and  also  of  the 
adjudication  as  to  the  costs  of  the  reference,  which  he  sub- 
mitted should  have  been  awarded  to  him. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  GrARROW,  and  Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  G.  I.  Gogo,  Cornwall,  for 
appellant. 

C.  H.  Cline,  Cornwall,  for  plaintiflE. 

Moss,  C.J.O. — The  case  has  been  much  embarrassed  and 
the  proper  determination  of  the  rights  of  the  parties  ren- 
dered very  diflBcult  by  reason  of  the  contradictory  and  ap- 
parently irreconcilable  differences  between  an  agreement 
made  on  12th  October,  1901,  and  the  judgment  of  the  Court 
pronounced  on  25th  October,  1901,  and  the  report  of  the 
Master  of  15th  March,  1902. 

Defendant  Croil  had  become  the  purchaser  of  the  lands 
directed  to  be  sold,  and  the  report  found  him  to  be  the  pur- 
chaser of  parcel  No.  1  at  the  price  of  $690,  of  parcels  Nos. 
2  and  3  at  the  price  of  $3,400,  and  of  parcel  No.  4  at  the- 
price  of  $675,  making  altogether  $4,765.  The  Master  then 
proceeded  to  take  the  accounts  on  the  footing  of  the  judg- 
ment, under  which  plaintiff  was  entitled  to  be  paid  $3,750, 
and  found  that  he  was  entitled  to  receive  out  of  the  purchase  . 
moneys  the  sum  of  $3,922.93,  and  that  defendant  Croil  was 
entitled  to  the  balance,  $842.07. 

This  account  was  taken  without  any  reference  to  the 
agreement  of  12th  October,  1901,  which  provided  for  a  divi- 
sion of  the  purchase  moneys  and  also  of  the  proceeds  of 
other  securities  between  plaintiff  and  defendants  Croil  and 
Alexander  McCuUough,  and  after  the  report  a  correspon- 
dence ensued  between  the  solicitors  with  reference  to  an 
adjustment,  during  the  course  of  which  it  was  agreed  that  a 
vesting  order  should  issue  to  defendant  Croil,  and  that  pay- 
ment of  the  purchase  money  into  Court  should  be  dispensed 
with. 
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Ultimately  there  was  a  failure  to  agree  as  to  the  amounts, 
and  the  application  to  rescind  the  vesting  order  was  made 
and  the  order  of  10th  October,  1902,  pronounced.  And  it 
was  not  until  the  Master  was  proceeding  under  that  order 
that  the  agreement  of  12th  October,  1901,  was  brought  to 
his  attention. 

After  a  careful  consideration  of  the  matter,  I  am  unable 
to  say  that  the  Master  did  defendant  Croil  any  injustice  in 
the  taking  of  the  accounts  or  in  any  of  the  findings  except 
that  which  was  rectified  by  the  learned  Judge  on  the  appeal. 

The  effect  of  the  agreement  and  the  judgment,  combined 
with  the  fact  of  defendant  Croil  having  been  declared  the 
purchaser  of  the  several  parcels,  and  of  his  not  having  paid 
the  purchase  money  into  Court,  rendered  necessary  the  tak- 
ing of  two  accounts,  viz.,  an  account  of  the  amount  that 
Croil  was  liable  to  pay  in  respect  of  the  purchase  moneys, 
and  an  account  of  what  was  due  to  plaintiff  as  mortgagee 
under  the  judgment.  This  the  Master  has  done,  and  upon 
the  whole  fie  appears  not  to  have  charged  defendant  Croil 
with  anything  that  he  was  not  liable  for.  He  has  been  treated 
as  a  purchaser  of  parcels  2  and  3  as  on  behalf  of  the  Bakers, 
and  has  only  been  charged  with  $2,650,  the  amount  at  which 
they  agreed  to  purchase  from  him  and  his  co-defendant,  and 
he  has  been  allowed  the  amount  of  a  promissory  note  on 
which  plaintiff  was  liable  as  indorser,  advantages  whidi 
might  not  have  been  accorded  to  him  if  the  purchase  moneys 
had  been  ordered  to  be  paid  into  Court  in  the  usual  way. 
And  there  seems  no  reason  for  holding  that  there  is  error  in 
the  sum  of  $898.85,  the  corrected  amount  found  to  be  due 
from  defendants  Croil  and  Alexander  McCuUough  to  plain- 
tiff. 

Then  as  to  the  costs  of  the  reference.  Defendant  Croil 
was  wrong  in  the  position  he  took  in  insisting  upon  the 
objections  to  the  title,  and  especially  in  putting  for^rard  the 
sale  to  the  Bakers  in  the  way  he  did.  If  he  considered  that 
the  contract  with  the  Bakers  was  assented  to  by  plaintiff  in 
such  a  binding  manner  as  to  disable  him  from  putting  the 
parcels  up  for  sale,  his  proper  course  was  to  have  moved  the 
Court  to  prevent  their  being  advertised  and  put  up  for  sale. 
Instead  of  that,  he  allowed  the  Master  to  settle  the  adver- 
tisement and  conditions  of  sale  for  these  parcels  along  with 
the  others,  and  he  attended  the  sale  and  bid  for  and  was 
declared  the  purchaser  of  them.  He  knew  when  bidding  of 
the  Bakers'  position,  and  it  must  have  been  apparent  to  him 
that  if  he  purchased,  he  at  all  events  could  not  ignore  them 
■and  their  rights  as  purchasers  from  him.     The  taking  of  the 


■~r^ 


866 

accounts  was  rendered  necessary  by  the  disputes  raised,  and 
plaintiff,  having  been  found  entitled  as  mortgagee  and  credi- 
tor under  the  judgment  to  a  substantial  sum,  was  fairly  en- 
titled to  receive  the  costs  of  the  reference. 

It  cannot  be  said  that  the  learned  Judge  proceeded  upon 
any  wrong  principle  in  awarding  the  costs  to  plaintiff,  and 
there  is  no  good  ground  for  disturbing  his  decision. 

Appeal  dismissed  with  costs. 

Maclennan,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 

OsLER,  J. A.,  took  no  part  in  the  judgment. 

June  29tii,  1904. 
C.A. 

HEWSOX   v.   OXTABIO   POWER   CO.    OF   NIAGARA 

FALLS. 

Constitutional  Law — Power  Company — Act  of  Incorporation 
— Powers  of  Dominion  Parliament — Work  for  General 
Advantage  of  Canada — Undertaking  Extending  beyond 
Limits  of  Province  —  Canal  —  Terminus  —  Compliance 
with  Statute  —  "About  or  South''  —  Expropriation  of 
Land — Excessive  Width  —  Abandonment  of  Work — Ex- 
tension  of  Time. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  re- 
ported 6  0.  L.  R.  11,  and  2  0.  W.  R.  419,  sub  nom.  Re  On- 
tario Power  Co.  of  Niagara  Falls,  dismissing  an  action 
brought  by  William  Hewson  to  restrain  defendants  from  pro- 
ceeding with  the  expropriation  of  lands  for  the  construction 
of  a  canal  and  hydraulic  tunnel. 

H.  S.  Osier,  K.C.,  and  Britton  Osier,  for  appellant. 

W.  Cassels,  K.C.,  and  F.  W.  Hill,  Niagara  Falls,  for  de- 
fendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclennan^ 
Garrow,  and  Maclaren,  JJ.A.),  was  delivered  bv 

Maclen-nan,  J.A.  : —  .  .  .  The  first  objection  to  the 
power  of  expropriation  advanced  by  plaintiff  is,  that  the  work 
authorized  by  defendants'  Acts  of  incorporation  is  a  purely 
Provincial  work,  and  therefore  ultra  vires  of  the  Dominion 
Parliament. 
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It  is  Bot  necessary  that  we  should  say  that  we  agree  witii 
all  the  reasons  given  by  the  learned  Judge  for  his  opinion 
that  this  objection  is  not  well  founded.  It  is  sufficient  to  say 
that  the  matter  is  made  quite  clear  by  the  preamble  of  the 
Act,  and  the  power  granted  to  the  company  by  sec.  2  to  con- 
tract with  any  bridge  company  having  a  bridge  across  the 
Niagara  river  to  carry  wires  across  and  to  connect  with  the 
wires  of  any  electric  light  company  or  other  company  in  the 
United  States. 

The  preamble  recites  that  it  is  desirable  for  the  general 
advantage  of  Canada  that  a  company  should  be  incorporated 
for  certain  purposes,  that  certain  persons  have  prayed  for 
incorporation  of  such  a  company,  and  that  it  is  expedient  to 
grant  their  prayer.  And  then  follow  the  enacting  clauses. 
We  think  that  recital  is  clearly  a  declaration  by  Parliament 
that  the  work  which  it  thereby  authorized  is  a  work  for  the 
general  advantage  of  Canada,  within  sec.  92,  sub-sec.  10c., 
of  the  B.  X.  A.  Act.  We  also  think  the  power  granted  by 
sec.  2  of  the  company's  Act  above  mentioned  makes  the  work 
authorized  a  work  or  undertaking  extending  beyond  the 
limits  of  the  Province,  witliin  sec.  92,  sub-sec.  10a.  The 
work  is,  therefore,  one  excluded  from  the  jurisdiction  of  the 
Legislature  of  the  Province. 

It  was  also  objected  that  the  work  being  constructed  by 
the  company  is  not  such  as  authorized  by  its  Act,  because 
the  terminus  selected  is  not  that  prescribed. 

The  canal  which  is  authorized  is  to  extend  from  some 
point  in  the  Welland  river  at  or  near  its  conjunction  with  the 
Niagara  river  to  a  point  or  points  on  the  west  bank  of  the 
Niagara  river  about  or  south  of  the  whirlpool.  The  point 
selected  for  the  southern  terminus  is  near  the  Falls,  which 
is  said  to  be  2J  miles  south  of  the  whirlpool,  and  it  is  argued 
that  the  point  so  selected  is  not  about  or  south  of  the  wnirl- 
pool.  We  cannot  say  that  these  words  restrict  the  company 
to  the  selection  of  a  point  about  or  near  the  whirlpool,  or 
that  a  point  2^  miles  south  of  it  is  not  within  the  language 
used.  So  to  hold  would  be  to  construe  the  words  as  if  they 
had  been  about  and  south. 

It  is  further  contended  that  the  company  are  seeking  to 
expropriate  a  greater  width  of  land  than  is  authorized  by 
the  Dominion  Railway  Act. 

We  think  this  objection  also  fails.  By  sec.  29  of  the 
Company's  Act  certain  sections  of  the  Dominion  Railway 
Act,  R.  S.  C.  ch.  109,  are  made  applicable  to  the  company, 
and  among  others  sec.  8,  prescribing  th^  breadth  of  land 
which  may  be  taken  without  the  consent  of  the  owner.  The 
section  declares  that  where  the  railwav  is  raised  more  than 
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5  feet  higher  or  cut  more  than  5  feet  deeper  than  the  surface 
of  the  line,  the  land  taken  shall  not  exceed  100  yards  in 
breadtn.  It  is  sworn  that  the  depth  of  the  company's  canal 
where  it  passes  through  the  land  in  question  is  more  than  "5 
feet,  the  average  depth  being  17^  feet  as  appears  upon  the 
pkn  and  profile  filed  and  approved  by  the  Deputy  Minister  of 
Bailways  and  Canals,  The  width  claimed  by  the  company 
from  plaintiff  is  100  yards,  and  we  think  the  company  are 
within  their  rights  in  making  that  claim. 

We  think  fiiere  is  clearly  nothing  in  the  objection  that 
the  work  has  been  abandoned,  for  by  63  &  64  Vict.  ch.  113 
the  time  for  the  completion  of  the  company's  works  was  ex- 
tended for  6  years  from  the  passing  of  that  Act,  that  is,  from 
Tth  July,  1900. 

Appeal  dismissed  with  costs. 

June  29th,  1904. 
C.A. 

SHORTREED  v.  SHORTREED. 

Partnership — Sale  of  Interest  of  Deceased  Partner — Execu- 
tors— Action  to  Set  aside  Sale — Account — Reference  for 
Trial  of  Whole  Action. 

Appeal  by  plaintiffs  from  the  judgment  of  Fergusox,  J., 
at  the  trial,  directing  a  reference  of  the  action,  which  was 
brought  by  the  widow  and  children  of  a  deceased  partner 
in  a  firm  to  set  aside  a  sale  by  the  executors  of  the  deceased 
partner  of  his  share  in  the  business  of  the  firm  to  defendant, 
the  surviving  partner  (who  was  also  an  executor)  for  $40,000, 
and  for  an  account. 

C.  E.  Hewson,  K.C.,  for  appellants,  contended  that  the 
question  of  the  validity  of  thfe  sale  should  be  tried  in  Court 
and  not  referred. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose  for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  MACLENXAl^r, 
Garrow,  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. —  .  .  The  judgment  pronounced  at  the 
trial  cannot  stand  in  whole.  And  the  question  is  whether  it 
should  be  retained  to  the  extent  of  allowing  the  account  dir- 
ected to  be  taken  of  the  value  of  the  assets  of  the  firm  of 
Shortreed  Bros,  and  of  the  share  of  ihe  testator  therein,  to 
be  proceeded  with. 

Upon  consideration  we  think  that  the  judgment  should 
be  wholly  set  aside  and  a  new  trial  directed. 
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If  the  disposal  of  the  issues  involved  in  the  action  de- 
pended wholly  on  the  result  of  the  account  of  the  testator's 
interest  in  the  partnership,  and  the  judgment  had  been 
so  framed  as  to  enable  that  question  to  be  dealt  with  in  a 
satisfactory  mapner,  we  might  not  have  considered  it  exped- 
ient to  interfere:    Featherstone  v.  Van  Allen,  12  A.  E.  133. 

But,  save  in  one  aspect  suggested  at  the  trial  by  counsel 
for  plaintififs,  viz.,  that  if  the  value  found  did  not  exceed 
the  sum  paid  by  defendant,  plaintiffs  would  abandon  their 
claim  in  the  action,  the  result  of  the  account  would  not 
conclude  any  of  the  important  questions  to  be  detennined. 
Even  if  the  account  should  shew  the  value  to  be  greater  than 
the  amount  paid,  defendant  still  claims  the  right  to  shew 
the  perfect  fairness  of  the  transaction,  and  that  it  is  binding 
on  plaintiffs.  Then,  the  substantial  questions  as  to  the  posi- 
tion defendant  occupied  towards  the  estate  of  the  testator 
as  one  of  the  executors  named  in  the  will,  and  as  to  whetTieT, 
irrespective  of  his  relations  in  that  respect,  the  purchase  was 
made  at  a  time  and  under  circumstances  such  as  to  entitle 
him  to  retain  it,  are  questions  that  should  be  determined  at 
the  trial. 

The  appeal  should,  therefore,  be  allowed,  the  judgment 
vacated,  and  a  new  trial  ordered  with  costs.  Costs  of  the 
former  trial  to  be  costs  to  defendant  in  any  event. 

June  29th,  1904. 
CA. 

Re  McCRAE  and  VILLAGE  OF  BRUSSELS. 

Municipal  Corporations  —  Local  Improvements  —  Sewer  — 
By-law — Notice  to  Persons  to  he  Benefited — Necessity  for 
Strict  Compliance  with  Statute — Published  Notice — Ac- 
tual Knowledge  —  Court  of  Revision  —  Members  not 
Sworn, 

An  application  on  behalf  of  John  McCrae  and  Edward  C. 
Durnford,  two  ratepayers  of  the  village  of  Brussels,  to  quadi 
by-law  Xo.  2  of  the  corporation  for  the  year  1903,  was 
heard  by  Boyd,  C,  and  dismissed  (7  0.  L.  R.  146,  ante  233), 
and  the  applicants  appealed. 

W.  Proudfoot,  K.C.,  for  appellants. 

W.  M.  Sinclair,  Brussels,  for  the  village  corporation. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENXAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J. 0.— Several  objections  to  the  validity  of  the 
by-law  were  urged.     The  first  and  main  objection  was  that 
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no  notice  of  the  intention  of  the  council  to  undertake  the  ^ 

construction  of  the  sewer  provided  for  by  the  by-law  was  U 

given  to  the  applicants  and  other  owners  of  the  properties  *  4 

benefited  thereby,  by  personal  service  or  by  leaving  the  notice  .    i'; 

at  the  places  of  business  or  residence  of  such  owners,  as  re-  -^ 

quired  by  the  Municipal  Act.  | 

The  council  resolved  upon  the  construction  of  the  sewer  | 

at  a  meeting  held  on  the  1st  June,  1903.    It  is  admitted  that  t 

notice  of  the  intention  to  construct  the  sewer  was  published  ; 

in  the  Brussels  Past  and  Brussels  Herald,  weekly  papers  pub-  ^] 

lished  in  the  municipality,  on  the  18th  and  25th  June  and  A 

the  2nd  July,  1903,  as  required  by  sec.  669  of  the  Municipal 
Act,  R.  S.  0.  1897  ch.  223,  which  was  in  'force  when  the  ^l 

proceedings  were  commenced.    In  the  year  1901,  sec.  669  was  ; 

amended  by  the   addition  of  sub-sec.   1    (a).     That  sub-  .''; 

section  is  the  same  in  terms  as  sub-sec.  1  (a)  of  sec.  669  J 

of  the  Consolidated  Mimicipal  Act,  1903,  and  was  in  force  i 

when  the  proceedings  were  commenced,  and  so  continjued  un-  ;,) 

til  27th  Jime,  1903,  when  the  Consolidated  Municipal  Act,    '  j 

1903,  was  assented  to  by  the  Lieutenant-Governor.  i 

No  form  of  notice  was  prescribed  until  the  coming  into  -I 

effect  of  sub-sec.  1  (&)  of  sec.*  669  of  the  Consolidated  Muni-  'j 

cipal  Act,  1903,  and  for  present  purposes  the  published  notice 
may  be  taken  as  sufficient. so  far  as  its  contents  are  concerned.  | 

But  the  provisions  of  sub-sec.  1  (a),  with  regard  to  per-  ! 

sonal  service  of  notice,  are  very  stringent.  It  is  enacted 
that  "in  addition  to  being  given  by  publication  .  .  the 
notice  shall    be    given     ...     by    personal    service  or  by  '^ 

leaving  the  notice  at  the  places  of  business  or  residence  of 
such  owners  respectively,  or  by  registered  letter.     .     .     .'^  .      l 

In  amending  sec.  669  the  Legislature  was  not  intending  to 
provide  a  substitutional  or  alternative  mode  of  giving  notice. 
It  was  providing  something  additional  to  that  which  there- 
tofore was  deemed  sufficient  notice  to  owners.  The  evident  ^ 
intention  of  the  amendment  is,  that  the  notice  is  to  be  a 
written  notice,  and  that  it  shall  be  brought  home  to  each 
individual  owner  by  personal  service,  if  possible,  and  if  not* 
in  that  way,  then  by  the  nearest  possible  approach  to  that 
mode.  It  is  not  improbable  that  the  Legislature  desired  to 
forestall  or  prevent  any  question  similar  to  that  dealt  with 
in  the  case  In  re  Hodgins  and  City  of  Toronto,  23  A.  R.  80. 
But,  whatever  the  motive,  the  language  is  plainly  indicative 
of  an  intention  to  make  notice  to  the  owner  consist  in  the 
publication  in  the  newspapers  and  personal  service  or  its 
equivalent,  and  by  these  means  to  end  all  controversy  on  the 
question.    The  concluding  words,  "and  a  declaration  of  the    • 
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officer  or  person  charged  with  the  duty  of  giving  any  such 
notice  that  the  same  was  served  or  mailed  as  stated  in  the 
declaration  shall  be  accepted  as  conclusive  evidence  of  such 
service  or  mailing,"  also  point  towards  this  conclusion. 

In  In  re  Hodgins  and  City  of  Toronto,  Hagarty,  C.J.O., 
said:  "An  assessment  charging  lands  has  always  been  con- 
sidered a  judicial  act  of  which  the- party  affected  must  have 
notice  and  be  allowed  to  be  heard/' 

And  when  under  the  section  the  right  to  petition  against 
the  proposed  work  is  accorded  to  the  owners,  it  is  especially 
important  that  the  means  by  which  they  are  to  be  notified 
of  the  intention  to  proceed  with  it  should  be  strictly  observed, 
and  that  the  question  of  whether  or  not  notice  has  been  given 
should  not  be  left  open  to  dispute. 

The  jurisdiction  of  the  coimcil  to  proceed  with  the  work 
rests  upon  the  notice  having  been  given  and  the  want  of  a 
sufficiently  signed  petition  against  it.  Sub-section  2  of  sec. 
669  provides  that,  in  the  event  of  any  sufficiently  signed  peti- 
tion against  the  proposed  work  or  improvement  being  pre- 
sented to  the  council,  no  second  notice  for  the  same  shall  be 
given  by  the  council  within  two  years  thereafter,  except 
under  one  specified  set  of  circumstances.  And  sub-sec.  4 
provides  that,  "when  notice  of  a  proposed  improvement, 
work,  or  service  to  be  paid  for  .by  special  assessment  as  a 
local  improvement  has  been  given  by  the  council  .  .'  . 
and  no  petition  sufficiently  signed  as  sd^oresaid  has  within  the 
time  limited  in  that  behalf  .  .  .  been  presented  to  the 
council  against  such  proposed  work  ...  it  shall  be  law- 
ful for  the  council  in  the  same  or  any  succeeding  year  to 
carry  on  the  proposed  work  to  completion  before  making  the 
assessment  thereof."  And  by  sub-sec.  4  (a),  a  notice  so  given 
I  shall  stand  good  as  the  autiiority  for  undertaking  any  such 

^  work  .  .  .  and  for  making  such  assessment  or  assessments  and 

i  passing  all  necessary  by-laws,  whether  Hie  same  shall  have 

I  been  or  shall  be  undertaken  and  completed  by  the  council 

\f  giving  such  notice  or  by  any  succeeding  counciL     The  ser- 

vice of  notice  in  the  manner  prescribed  by  the  Act  is  plainly 
an  essential  requisite  to  the  exercise  of  the  wide  powers  so 
given  to  the  council.  The  right  to  exercise  them  depends 
upon  compliance  with  the  requirements  of  the  Act;  upon 
notice  given  as  the  statute  requires  and  the  want  of  an  ad- 
verse petition.  And  a  notice  from  which  flow  such  serious 
consequences  to  owners  should  not  be  dispensed  with  in  .whole 
or  in  part,  nor  should  any  verbal  or  constructive  notice  be 
substituted  therefor. 
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In  the  present  case  no  attempt  was  made  to  tx)mply  with 
the  requirements  of  sub-sec.  1  (a),  and  the  only  statutory 
notice  was  that  afforded  by  publication  in  the  newspapers. 
It  is  sought  to  cure  this  w^ant  of  compliance  by  evidence  of 
knowledge  on  the  part  of  the  applicants  of  the  nature  of  the 
work  and  the  intention  of  the  council  to  proceed  with  it. 
But  this  does  not  carry  the  case  further  than  it  is  carried 
by  the  publication  in  the  newspapers  of  a  notice  which  the 
applicants  admit  they  saw.  They  were  not  obliged  to  peti- 
tion or  to  take  steps  towards  petitioning  until  they  were 
iserved  with  the  additional  notice  required  by  sub-sec.  1  (a). 

No  time  within  which  the  notice  is  to  be  served  is  speci- 
fied in  the  sub-section,  but  ft  must  be  apparent  that  it  is  to 
be  within  a  period  that  will  afford  the  owners  reasonable 
time  after  service  within  which  to  procure  a  sufficiently  signed 
petition  for  preswitation  within  one  month  after  the  last 
publication  of  the  notice  in  the  newspapers. 

It  is  proper  that  municipalities  should  be  held  to  a  strict 
compliance  with  these  statutory  requisites,  and  that  they 
should  not  be  permitted  to  endeavour  to  cure  their  default  by 
evidence  of  knowledge  aliunde.  It  may  be  that  a  case  might 
arise  of  distinct  waiver  of  notice  or  acceptance  of  the  pro- 
ceedings so  as  to  preclude  an  owner  from  objecting,  but  such 
mufit  be  dealt  with  when  it  does  arise. 

In  this  case  there  is  no  conduct  on  the  part  of  the  appli- 
cants that  deprives  them  of  their  right  to  object  to  the  by-law. 
On  this  ground  therefore  the  appeal  should  be  allowed  and 
an  order  pronounced  quashing  the  by-law. 

This  conclusion  renders  it  unnecessary  to  deal  at  length 
with  the  other  objections.  We  do  not  however  disagree  with 
the  conclusions  of  the  learned  Chancellor. 

As  regards  the  objection  that  the  members  of  the  Court 
of  Eevision  did  not  take  the  oath  prescribed  for  them  before 
entering  upon  their  duties,  it  is  of  course  highly  desirable 
that  this  very  plain  direction  of  the  statute  should  not  be 
neglected  or  ignored.  The  members  of  council  comprising 
the  Court  take  the  greatest  care  to  see  that  before  they  assume 
to  exercise  the  important  judicial  functions  imposed  upon 
them  they  are  duly  qualified  in  every  respect  as  the  statute 
requires.  But  it  may  not  necessarily  follow  that  neglect  or 
failure  to  take  the  oath  renders  their  acts  void.  See  Mar- 
gate Pier  Co.  v.  Hannam,  3  B.  &  Aid.  266. 

The  respondents  must  pay  the  costs  here  and  below. 


872 

June  29th,  1904. 
C.A. 

GEEEN  V.  CORNBIiL. 

Execution  —  Seizure  of  Goods  under — Claim  hy  Assignee  of 
Chattel  Mortgage  and  Lien  Note  Given  hy  Vendors  of 
Execution  Debtors  —  Extinguishment  of  Claim  —  Inter- 
pleader— Equitable  Interest — Subrogation  —  Renewal  of 
Chattel  Mortgage. 

Appeal  by  defendant  from  judgment  of  Boyd,  C,  in 
favour  of  plaintiff  in  an  interpleader  issue. 

E.  E.  A.  DuVemet,  for  appellant. 

R.  F.  Segsworth  and  R.  S.  Robertson,  Stratford,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Osler,  J.A. — The  question  was  which  of  the  parties  was 
entitled  to  a  machine  called  a  planer,  taken  in  execution  by 
the  sheriff  of  the  county  of  Waterloo  under  a  fi.  fa.  issued  on 
a  judgment  recovered  by  one  Erbach  against  the  Baden 
Manufacturing  Co. 

The  plaintiff  claimed  under  a  lien  note  dated  30th  Au- 
gust, 1900,  made  to  H.  W.  Petrie  by  Oelschlager  Brothers, 
who  had  purchased  the  machine  from  him,  to  which  note 
plaintiff  had,  as  he  alleged,  become  beneficially  entitled;  also 
under  a  chattel  mortgage  of  the  same  machine  dated  6th 
December,  1901,  and  divers  mesne  assignments  thereof,  from 
Oelschlager  Brothers  to  Petrie. 

Defendant  claimed  as  execution  creditor  of  the  Baden 
Manufacturing  Co.,  and  also  attempted  to  make  title  under 
a  chattel  mortgage  of  the  machine  from  Oelschlager  Broth- 
ers to  himself  dated  13th  December,  1901. 

Plaintiff  is  the  trustee  and  nominee  of  a  foreign  corpora- 
tion called  the  Buffalo  Tool  and  Machine  Company. 

The  material  facts  concisely  stated  are  as  follows: — 

On  30th  August,  1901,  Petrie,  a  machinist  in  Toronto, 
sold  to  Oelschlager  Brothers,  machinists  then  carrying  od 
business  in  Berlin  and  afterwards  in  Baden,  the  planer  in 
question,  with  all  parts  as  supplied  by  the  makers,  for  $900, 
payable  in  the  course  of  three  years  according  to  the  term? 
of  a  lien  note  or  order  signed  by  the  purchasers,  one  of  which 
was  that  "  the  title  in  the  said  machinery  shall  not  pass  until 
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all  the  dues,  terms,  and  conditions  of  this  order  shall  have 
been  fully  complied  with  by  us/' 

On  6th  December,  1901,  Petrie  indorsed,  for  the  accom- 
modation of  Oelschlager  Brothers,  a  promissory  note  for 
$1,000,  taking  from  them  by  way  of  security  against  his 
liability  thereon  a  chattel  mortgage  of  even  date  upon  their 
stock  in  trade  and  machinery  as  therein  described,  including 
the  planer,  etc.,  in  question.  The  mortgage  was  duly  filed 
in  the  proper  office,  on,  11th  December,  1901.  A  few  days 
afterwards,  viz.,  on  13th  December,  1901,  Oelschlager  Broth- 
ers gave  a  similar  mortgage  upon  the  same  and  other  chat- 
tels, including  the  planer,  to  defendant  Cornell  to  secure 
him  against  liability  upon  a  promissory  note  for  $500  in-, 
dorsed  by  him,  also  for  their  accommodation.  The  mort- 
gage was  duly  filed  on  18th  December,  1901. 

In  the  month  of  July,  1902,  certain  persons  named 
Charles  Hood,  Oliver  Master,  and  A.  J.  Snow  were  minded 
to  purchase  the  stock,  machinery,  and  other  property  of 
Oelschlager  Brothers,  who  had  then  removed  to  Baden,  for 
the  purpose  of  an  intended  joint  stock  company,  of  which 
they  were  to  be  the  provisional  directors.  Hood  was  at  this 
time  and  afterwards  interested,  and  probably  the  person 
chiefly  interested,  in  a  company  called  the  Buffalo  Tool  and 
Machine  Co.  doing  business  in  Buffalo  and  Canada,  and  on 
29th  July  he  and  his  associates  signed  a  memorandum 
authorizing  one  W.  M.  Cram  as  their  attorney  and  trustee  to 
obtain  for  them  the  property  of  Oelschlager  Brothers  ,to  be 
so  acquired  and  held  for  the  purpose  of  the  intended  com- 
pany. 

On  4th  August,  1902,  Oelschlager  Brothers,  by  bill  of 
sale  bearing  that  date  and  duly  filed,  assigned  and  transferred  - 
to  Cram  the  property  therein  described,  subject  to  the  lien  of 
Petrie  on  the  planer,  and  to  Petrie's  chattel  mortgage  there- 
on, and  to  certain  other  liens  and  claims  duly  registered 
against  the  property  conveyed,  but  which  are  not  more  par- 
ticularly specified. 

On  6th  August,  1902,  Hood  made  a  promissory  note  in 
favour  of  his  co-promoter  Oliver  Master  for  $2,000,  and 
Master  gave  him  a  memorandum  that  the  proceeds  were  to 
be  applied  in  settlement  of  certain  specified  claims  against 
Oelschlager  Brothers,  inter  alia  $450  on  Petrie's  chattel 
mortgage,  and  his  lien  on  machinerj',  $695  more  or  less,  and 
other  claims,  "  the  balance  to  be  used  in  connection  with  the 
new  concern." 

Master  and  Cram,  having  procured  the  note  to  be  dis- 
counted, applied  part  of  tlie  proceeds  in  paying  off  other  lia- 
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bilities  of  OelBchlager  Brothers,  which  it  seems  the  new 
concern  would  have*  had  to  pay  oflf,  and  this  left  not  enough 
in  their  hands  to  pay  off  Petrie's  mortgage  and  loan. 

Some  correspondence  followed  by  letter  and  telephone 
between  Hood  and  Cram,  apparently  of  a  friendly  nature,  at 
all  events  without  any  complaint  on  Hood's  part  that  there 
had  been  substantial  misappropriation  of  the  proceeds  of  the 
$2,000  note,  as  to  the  means  of  raising  money  to  pay  off 
Petrie,  and  it  was  arranged  that  Cram  should  make  a  draft 
upon  Hood's  company,  the  Buffalo  Tool  and  Machine  Co., 
for  $1,200  for  that  purpose.  According  to  Hood's  state- 
ment he  had  required  Cram  to  procure  an  assignment  of 
Petrie's  lien  note  and  of  his  chattel  mortgage,  so  that  both 
might  be  held  by  himself  or  the  bank  by  whom  the  draft 
should  be  discounted,  as  collateral  security.  Cram  said  that 
nothing  was  said  of  the  lien  note,  and  that  the  assignment  of 
the  mortgage  alone  was  mentioned.  With  that,  to  some 
extent,  agrees  Cram's  letter  to  Petrie  of  8th  September,  1902, 
in  which,  after  saying  that  he  has  arranged  with  Petrie  to  let 
his  claim  stand  for  a  few  days,  he  adds  that  on  Hood's  return 
to  Toronto  he  will  accompany  him  and  pay  off  Petrie  and 
procure  an  assignment  of  his  mortgage. 

On  13th  September  a  draft  for  $1,200  was  drawn  by 
Cram  on  the  Buffalo  Tool  and  Machine  Co.  in  favour  of 
Oliver  Master.  Cram  procured  it  to  be  discounted  at  the 
Bank  of  Hamilton  at  Berlin.  The  manager  said  that,  as 
the  proceeds  were  to  be  used  to  take  up  the  chattel  mortgage, 
he  required  this  to  be  left  with  the  bank  as  security.  He 
thought  this  was  the  only  thing  asked  for  and  did  not  remem- 
ber anything  being  said  of  a  lien  note.  On  17th  September 
Cram  paid  Petrie  $1,158  in  discharge  of  his  claims  on  the 
lien  note  and  the  chattel  mortgage,  the  former  was  handed 
over  to  him,  and  he  took  an  assignment  to  himself  as  trustee 
of  Petrie's  chattel  mortgage.  On  19th  September  Cram  fur- 
ther assigned  the  mortgage  to  the  bank,  and  soon  afterwards 
also  handed  over  to  the  bank  the  lien  note  and  the  promis- 
sory notes  in  connection  with  it  and  the  phattel  mortgage. 

On  4th  October,  1902,  at  the  request  of  Hood,  Master, 
and  Snow,  Cram,  by  bill  of  sale,  assigned  and  transferred  to 
the  Baden  Manufacturing  Company  the  property  he  had 
acquired  a*s  trustee  under  the  bill  of  sale  of  4th  August,  1902. 

In  December,  1902,  Cram,  as  assignee  of  the  Petrie  mort- 
gage, filed  a  renewal  statement  of  the  amount  due  thereon, 
as  required  by  the  Act.  It  was  said  that  this  was  done  by 
him  because  his  assignment  to  the  bank  had  not  been  filed. 
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On  20th  February,  3rd  March,  and  6th  March,  1903, 
executions  against  the  Baden  Manufacturing  Co.,  at  the  suit 
of  Erbach,  Lewis  &  Co.,  and  Cornell  (the  now  defendant), 
respectively,  were  placed  in  the  sheriffs  hands.  Under  these, 
-or  the  first  of  them,  the  sheriff  seized  the  company's  prop- 
erty, including  the  planer. 

Cornell  claimed  the  whole  under  his  chattel  mortgage  of 
13th  December,  1901,  and  the  bank,  who  had  sued  the  Buf- 
falo Tool  and  Machine  Co.  on  their  acceptance  and  had  not 
yet  been  paid,  claimed  the  planer  as  assignee  of  the  Petrie 
chattel  mortgage  and  lien. 

The  sheriff  interpleaded,  and  pending  the  proceedings 
the  bank  were  paid  off  by  the  Buffalo  company,  and  at  their 
reqnest  transferred  the  Petrie  mortgage  and.  lien  note  to 
plaintiff  as  their  nominee  and  trustee.  In  the  assignment  of 
the  mortgage  the  name  of  the  assignee  was  omitted,  and  the 
blank  was  filled  in  by  the  insertion  of  plaintiff's  name  after 
its  execution. 

Green  then  took  the  bank's  position  in  the  interpleader 
proceedings. 

By  the  interpleader  order  two*  issues  were  directed,  of 
which  the  second  is  that  now  in  question. 

It  must  be  taken  that  the  contest  on  this  issue  is  as  be- 
tween Cornell,  representing  himself  and  other  execution 
creditors  of  the  Baden  Manufacturing  Co.  who  may  come  in 
and  contribute  to  the  expense  of  the  proceedings  on  the  one 
hand,  and  Green  as  the  beneficial  holder  of  the  Petrie  mort- 
gage and  lien  note  on  the  other. 

There  is  no  authority,  on  the  sheriff's  application  for 
protection,  to  direct  an  issue  to  try  the  title  merely  &s  between 
two  rival  claimants  to  a  chattel  seized,  without  regard  to  the 
execution  creditor.  If  the  latter  abandons,  there  can  be  no 
claim  to  be  tried,  and  if  he  does  not,  he  cannot  claim  in  the 
inconsistent  characters  of  an  execution  creditor  and  also  as 
owner  of  the  property  seized,  as  Cornell  has  here  attempted 
to  do. 

Upon  a  careful  consideration  of  the  evidence  I  am  of 
opinion  that  the  judgment  should  be  affirmed.  There  can  be 
no  question  but  that  the  execution  debtors,  the  Baden  Manu- 
facturing Co.,  assigned  the  planer  subject  to  Petrie's  mort- 
gage and  lien  thereon,  if  these  had  not  been  actually  paid  off 
and  discharged  at  the  date  of  Cramps  transfer  to  them.  Cram 
had  expressly  acquired  the  machine  on  that  footing  as  trustee 
to  transfer  it  to  the  company  when  formed,  and  if  these 
charges  were  lawfully  outstanding  for  any  purpose  when  he 
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did  so  transfer  it,  they  nece8sarily  took  priority  ove^  any 
claim  of  an  execution  creditor  of  the  company. 

Then  were  the  lien  and  mortgage  discharged  ?  That  is  a 
question  of  fact.  The  Chancellor  seems  to  have  accepted 
Hood's  statement  that  he  required  Cram  to  procure  an  as- 
signment and  transfer  of  both  when  he  paid  off  Petrie's 
claims  out  of  the  proceeds  of  the  draft  on  the  Buffalo  Tool 
and  Machine  Co.  There  was  every  rea^n  why  Hood  should 
have  done  so  in  order  to  protect  the  drawees,  who  were  under 
no  obligation  to  accept  the  draft,  and  who  appear  to  have 
done  so  at  Hood's  request.  Whatever  may  have  been  Hood's 
interest  in  that  company  or  the  extent  of  his  own  obligation 
in  respect  of  these  charges,  it  cannot  be  said  that  he  and  the 
company  were  the  same  (Solomon  v.  Solomon,  [1897]  A.  C. 
22),  nor  was  it  proved  that  they  were  merely  in  his  shoes. 

It  makes  little  or  no  difference,  in  my  view,  whether  the 
Bank  of  Hamilton  required  Cram  to  assign  the  Petrie  mort- 
gage only  as  collateral,  saying  nothing  of  the  lien  note,  when 
they  discounted  the  draft,  because  Hood*  had  before  then 
stipulated  that  they  should  be  kept  on  foot  for  the  security 
of  the  acceptors.  I  think  however  it  was  open  to  the  learned 
Chancellor  to  find  upon*  the  evidence  that  both  were  to  be 
transferred  to  the  bank  as  collateral  to  the  discount.  The 
mortgage  certainly  was,  and  Cram's  explanation  of  the  rea- 
son for  afterwards  handing  over  the  lien  note  is  a  rather  lame 
one.  However  that  may  be,  I  feel  no  diflBculty  in  holding 
that  the  beneficial  interest  in  the  mortgage  and  lien  note  are 
still  outstanding  for  the  benefit  of  the  Buffalo  Tool  and 
Machine  Co.,  or  their  nominee,  the  plaintiff,  who  are  sub- 
rogated to  all  of  Petrie's  rights :  Brown  v.  McLean,  18  0.  R 
53:3;  Abell  v.  Morrison,  19  0.  R.  669.  That  this  interest  is 
an  tcjuitable  one  is  unimportant,  as  even  before  the  Judica- 
ture Act  it  was  well  settled  that  the  Court  would  take  notice 
of  rights  of  that  nature  upon  an  interpleader  issue:  Engel- 
bacli  v.  Nixon,  L.  B.  10  C.  P.  645. 

But  whether  Cornell  is  "to  be  regarded  as  chattel  mort- 
^a<ro('  or  as  execution  creditor  or  both,  he  must  fail.  He  is 
execution  creditor  not  of  the  mortgagors  but  of  the  Baden 
^lanufacturing  Co.  As  such  it  does  not  help  him  that  the 
Pi^tri(^  iiiortgao^e  was  not  properly  renewed,  and  according  to 
Hodfrin?  v.  Johnston,  5  A.  R.  449,  he  is  not  a  subsequent 
niort.irap'o  of  Oelsclila^c^r  Brothers  within  the  meaning  of 
sec.  (')  of  the  Chattel  Mort^rage  Act,  who  e^an  take  advantage 
of  the  omission  to  renew,  as  lie  became  mortgagee  within  a 
year  from  the  filing  of  the  Petrio  mortgage. 
Tlie  appeal  must  he  dismissed  with  costs. 
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June  29th,  1904. 
C.A..  / 

EVAXS  V.  JAFFEAY. 

Partnership — Agreement  for  Promotion  of  Company — Pur- 
chase of  Businesses — Division  of  Profits — Offers  or  Op- 
tions— Assets  of  Partnership — Making  over  to  Other  Pro- 
moters— Payment  for — Right  of  Partner  to  Share  in — 
Termination  of  In^rest— Consideration — Evidence — Ac- 
count. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  2  0. 
W,  E.  678,  dismissing  the  action. 

F.  A.  Anglin,  K.C.,  and  J.  L.  Murphy,  Windsor,  for 
appellant. 

W.  E.  Eiddell,  K.C.,  and  H.  E.  Eose,  for  defendant 
Jaffray. 

S.  H.  Blake,  K.C.,  and  C.  W.  Kerr,  for  defendants  Eyck- 
man,  Cox,  and  Soper. 

G.  H.  Watson,  K.C.,  and  Grayson  Smith,  for  defendants 
Jones  and  the  executors  of  W.  E.  H.  Massey. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osleb,  Mac- 
LENNAN,  Gabrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. — There  are  two  branches  of  the  case. 
Plaintiff  claimed  an  account  from  defendant  Jaffray  of 
moneys  received  by  him  from  his  co-defendants  which  plain- 
tiff alleges  belong  to  him  and  the  defendant  Jaffray  as  part- 
nership property  or  funds.  He  also  claimed  as  against  the 
other  defendants  to  render  them  liable  for  further  sums 
as  payable  to  him  and  Jaffray  on  account  of  the  partner- 
ship, or  in  the  alternative  to  obtain  from  them  damages  for 
procuring  defendant  Jaffray  to  commit  a  breach  of  contract 
as  against  plaintiff. 

The  facts  are  fully  stated  in  the  judgment  appealed  from. 
Upon  the  argument  we  held  that  plaintiff  had  failed  to  es- 
tablish any  case  as  against  defendants  other  than  Jaffray. 
-We  were  of  opinion  i;h at,  assuming  the  partnership  between 
plaintiff  and  defendant  Jaffray  to  be  existing  at  the  time 
of  the  payment  of  the  moneys  by  his  co-defendants  to  him, 
and  that  the  moneys  were  paid  and  received  in  respect  of 
partnership  assets,  defendant  Jaffray  had  full  power  to  settle 
and  was  authorized  to  settle  with  his  co-defeiidant«  as  he  did, 
and  therefore  that  plaintiff  could  maintain  no  claim  as 
against  them.    And  if  they  were  not  partnership  assets,  plain- 
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tiff  had  no  interest  in  the  settlement  or  the  moneys  paid 
thereunder. 

The  question  remaining  to  be  disposed  of  is  as  to  the 
respective  rights  of  plaintiff  and  defendant  Jaffray. 

It  is  undisputed  that  plaintiff  and  defendant  Jaffray  on 
28th  Februan*,  1899,  entered. into  a  writing  whereby  they 
agreed  to  undertake  the  promotion  of  a  company  to  purchase 
existing  bicycle  plants  in  Canada  and  to  divide  equally  the 
profits  accruing  from  such  promotion,  and  whereby  they 
agreed  that  defendant  Jaffray  was  to  employ  himself  in  pro- 
curing offers  from  existing  manufacturers  and  in  treating  for 
the  purchase  of  plants  and  businesses,  and  was  also  to  aid  in 
the  foftnation  of  a  company  for  the  purpose,  and  plaintiff 
was  to  assist  generally  in  such  purchases  and  promotion. 
And  after  payment  of  all  expenses  the  profits  were  to  be 
divided  equally,  and  any  loss  arising  was  to  be  borne  in  the 
same  proportion. 

Before  the  writing  was  prepared  and  signed,  the  matter 
of  the  proposed  undertaking  had  been  discussed  between  the 
parties.  The  idea,  which  appears  to  have  been  first  suggested 
by  plaintiff,  was  to  endeavour  to  procure  a  consolidation  or 
amalgamation  of  the  principal  bicycle  manufacturing  com- 
panies and  interests  by  the  formation  of  a  company  which 
would  purchase  or  take  over  the  plant  of  the  manufacturing 
concerns  on  such  favourable  terms  as  could  be  procured,  and 
thus  obtain  in  large  measure  the  control  of  the  manufacture. 
To  do  this  it  was  necessary  to  interest  capitalists  in  the 
enterprise,  and,  in  order  to  induce  them  to  take  up  the  under- 
taking, the  first  step  was  to  endeavour  to  procure  offere  or 
options  from  the  existing  manufacturers  shewing  the  prices 
and  terms  upon  which  they  would  sell  out  or  agree  to  come 
into  the  proposed  undertaking.  Plaintiff  was  himself  inter- 
ested in  a  manufacturing  concern,  and  for  that  reason  it  was 
considered  that  defendant  Jaffray  should  imdertake  the  pro- 
curing of  the  offers  or  options.  Plaintiff  was  to  undertake 
the  part  of  ihteresting  capitalists,  and  both  were  to  do  what 
they  could  to  aid  and  further  the  enterprise. 

Defendant  Jaffray  accordingly  set  about  procuring  offer? 
or  options,  and  plaintiff  proceeded  to  Jay  the  scheme  before 
Senator  Sandford  and  Mr.  William  Hendrie,  of  Hamilton, 
with  the  result  that  he  obtained  from  them  a  letter  to  the 
effect  that  if  the  manufacturers  were  prepared  to  consolidate 
their  interests  at  figures  of  valuation  of  the  several  plants 
by  valuators  appointed  by  Messrs.  Sandford  arid  Hendrie 
and  by  each  company,  and  if  the  figures  should  be  satMac- 
tory,  they,  that  is,  ]\ressrs.  Sandford  and  Hendrie,  would  he 
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prepared  to  become  provisional  directors  and  stockholdersi  in. 
the  new  company  to  the  extent  of  $100,000  jointly. 

The  tJeifendant  Jaffray  (afterwards  procured  offers  or 
options  from  a  number  of  manufacturers.  These  were  ad- 
dressed to  him  altme,  because,  as  defendant  Jaffray  states,, 
it  would  have  been  mtn-^  difficult  to  deal  with  the  manu- 
facturers if  plaintiff^s  name  was  mentioned,  as  he  was  known 
to  be  in  the  bicycle  business.  But  defendant  admits  that 
they  were  obtained  and  held  by  him  for  the  joint  benefit  of 
himself  and  plaintiff  under  the  agreement.  They  became  and 
were  in  fact  the  property  and  assets  of  the  partnership,  and 
were  of  value  to  the  parties  in  the  furtherance  of  the  enter- 
prise in  which  they  were  co-partners. 

Then,  owing  to  difficulty  in  obtaining  satisfactory  terms 
from  one  or  two  of  the  existing  manufacturers,  and  without 
any  default  on  plaintiff^s  part,  Messrs.  Sandford  and  Hendrie 
were  not  prepared  to  take  the  matter  up,  at  all  events  until 
something  more  had  been  accomplished  with  the  still  out- 
standing interests.  At  this  juncture  commxmications  were 
opened  with  defendant  Eyckman.  The  options  held  by  de- 
fendant Jaffray  for  himself  and  plaintiff  were  either  sub- 
mitted to  Eyckman  or  their  purport  and  effect  stated  to  him. 
Acting  upon  the  information  thus  procured,  he  approached 
and  succeeded  in  interesting  the  defendants  Cox,  Soper,  and 
Jones,  and  also  Mr.  W.  E.  H.  Massey,  now  deceased  (who 
is  represented  by  his  executors  the  defendants  C.  D.  Massey, 
J.  H.  Housser,  and, Susie  M.  Massey),  in  the  proposed  enter- 
prise. Eyckman  assumed  the  active  management  of  the 
arrangements  for  bringing  about  the  consolidation  of  the 
manufacturing  concerns.  And  with  a*  view  to  that  end  it 
was  thought  necessary  or  desirable  to  make  use  of  the  offers 
or  options  which  defendant  Jaffray  had  obtained.  With 
reference  to  this  defendant  Jaffray  testifies  that  the  work 
was  taken  off  his  hands,  that  he  had  nothing  to  do  with 
procuring  any  more  agreements  or  anything  at  that  par- 
ticular time — it  was  handed  over  to  Eyckman.  He  meant  by 
that,  the  procuring  of  agreements  with  the  still  outstanding 
interests.  And  the  defendant  Jaffray  handed  over  to  Eyck- 
man the  options  which  he  had  obtained,  and  he  says  gave  fur- 
ther information  he  had  gained  in  the  course  of  his  dealing 
with  the  manufacturers. 

The  options  were  deemed  of  value  by  Eyckman  anH  his 
associates.  Defendant  Jaffray  deposes  that  a  promise  was 
made  to  him  by  defendant  Cox  on  behalf  of  his  associates  and 
himself  to  pay  $50,000  in  the  event  of  the  consolidation  being 
accomplished.  And  the  fact  is  that,  subsequently,  these  par- 
ties did  pay  him  the'  sum  of  $20,000  in  settlement  or  adjust- 
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ment  of  his  claim  against  them.  The  options  or  some  of 
them  were  inade  use  of  in  the  consummation  of  the  consoli- 
dation and  the  formation  of  the  company.  And  there  can 
be  no  doubt  that  the  $20,000  paid  to  defendant  Jaffray  was 
intended  as  recompense  for  what  they  had  received  from  him. 

Under  these  circumstances,  the  right  of  plaintiff  to  par- 
ticipate in  the  sum  so  paid  would  appear  to  be  plain.  But 
defendant  Jaffray  contends,  first,  that  the  options  and  in- 
formation for  which  he  was  paid  were  not  partnership  prop- 
erty or  assets;  and  secondly,  that,  assuming  that  they  were 
assets  during:  the  continuance  of  the  partnership,  plaintiff 
had  given  up  or  parted  with  his  interest  in  them,  and  thev 
had  become  the  property  of  defendant  Jaffray  before  he 
parted  with  them  to  Ryckman  and  his  associates. 

As  to  the  first  of  these  grounds,  it  is  of  course  elementary 
that,  in  the  absence  of  agreement,  express  or  implied,  to  the 
contrary,  all  property  acquired  by  the  partnership  during  its 
continuance  belongs  to  the  partnership.  Now  the  options 
and  information  for  which  payment  was  made  were  obtained 
during  and  for  the  purposes  of  the  partnership.  And,  un- 
less from  their  nature  they  cannot  be  deemed  property-, 
neither  of  the  partners  could  claim  to  hold  them  without 
reference  to  the  rights  of  the  other. 

That  they  were  property  or  assets  of  the  partnership 
^eems  to  admit  of  little  doubt.  They  were  some  of  the  very 
things  for  the  procuring  of  which  the  partnership  was  formed, 
and  without  which  its  objects  could  not  be  attained.  It  is 
true  that  in  the  first  instance  it  was  expected  to  make  use 
of  them  through  a  different  channel",  but  that  fact  can  make 
no  difference.  They  were  ultimately  disposed  of  in  further- 
ance of  the  very  purpose  with  which  they  were  obtained, 
and  it  was  their  use  in  that  wav  which  gave  them  their 
value.  .  .  .  [Dean  v.  McDowell,  8  Ch.  D.  345,  354,  and 
Aas  V.  Benham,  [1891]  2  Ch.  244,  referred  to.] 

The  language  of  the  learned  Lord  Justices  in  these  cases 
furnishes  an  almost  exact  definition  of  the  nature  of  the 
property  disposed  of  in  this  case,  and  leads  to  the  conclu- 
sion that  it  was  an  asset  of  the  partnership. 

Then  as  to  the  second  ground.  Defendant  Jaffray  con- 
tends that  on  the  evening  of  11th  April,  1899,  after  Messrs. 
Sand  ford  and  Hendrie  had  intimated  their  intention  not  to 
proceed  unless  the  outstanding  manufacturers  were  brought 
in,  plaintiff's  interests  in  the  partnership  were  in  some  way 
put  an  end  to.  But  it  is  clear  that  there  was  no  agreement 
to  that  effect.  Xeither  was  there  conduct  on  the  part  oi 
])laintiff  from  which  an  intention  on  his  part  to  abandon  his  g 
interests  can  l)e  gathered.     On  the  contrary,  he  was  after        1 
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that  date  still  engaged  in  endeavouring  to  persuade  Messrs.. 
Sandford  and,  Hendrie  not  to  drop  out  of  the  enterprise. 
And  when  it  became  apparent  that  the  transaction  was  to  be- 
taken up  and  carried  on  through  Eyckman,  and  a  suggestion 
was  made  to  him  that  he  should  agree  to  cancel  his  agree- 
ment with  defendant  Jaflfray,  he  refused  to  do  so  in  the  most 
decided  and  unmistakable  terms.  Defendant  Jaffray  there-^ 
after  corresponded  with  him,  keeping  him  advised  of  what 
was  being  done  for  some  time  after  11th  April,,  and  it  was 
only  after  he  had,  as  he  supposed,  obtained  a  definite  prdtnise 
from  defendant  Cox  and  his  associates  to  pay  him  $5(f,000 
that  he  appears  to  have  conceived  the  notion  of  excluding 
plaintiff.  He  endeavours  to  explain  his  correspondence  with 
plaintiff  by  saying  that  it  was  held  with  him  in  his  capacity 
of  a  manufacturer  whose  interests  might  perhaps  be  sought 
to  be  acquired,  but  there  is  much  in  it  to  lead  to  the  opposite 
conclusion.  That  he  did  not  really  suppose  that  plaintiff 
had  given  up  his  interest  in  the  undertaking  is  shewn  by  his 
attitude  when  the  arrangement  was  come  to  for  paying 
$20,000.  He  then,  as  he  says,  claimed  and  obtained  a  prom- 
ise of  indemnity  against  any  claim  by  plaintiff.  And  he  has 
insisted  on  this  indemnity  in  this  action.  In  his  depositions 
he  states  that  he  told  defendant  Soper  that  he  would  take 
$20,000  if  he  was  protected  against  any  claim  plaintiff  might 
have,  and  that  if  Soper  had  not  promised  that,  he  would 
never  have  settled  under  $50^000. 

We  decided  on  the  argument  that  there  was  no  definite 
promise  to  pay  $50,000,  and  that  defendant  Jaffray  had  auth- 
ority to  settle  as  he  did  for  $20,000,  and  that  defendant  Soper 
and  his  associates  were  justified  in  finally  settling  witti  him 
for  that  sum.  But,  in  face  of  his  sworn  testimony,  it  is 
impossible  to  hold,  as  he  now  contends,  that  plaintiff  had 
in  fact  ceased  to  be  interested  or  that  he  supposed  or  believed 
that  plaintiff  had  done  so. 

And  finally  when,  after  plaintiff  had  discovered  that  his 
partner  had  been  paid  a  sum  of  money  in  respect  of  the 
matter,  and  called  upon  him  to  account,  he  did  not  then  take 
the  position  that  plaintiff's  interest  had  been  put  an  end  to. 
On  the  contrary,  he  wrote  denying  that  a  cent  was  made  out 
of  the  transaction. 

There  is  no  pretence  that  plaintiff  received  the  slightest 
consideration  for  giving  up  his  right  to  share  in  whatever 
profits  might  have  been  derived  out  of  the  transactions. 

It  lay  upon  defendant  Jaffray  to  make  out,  if  he  could, 
that  plaintiff  had  made  over  to  him  all  the  partnership  assets 
to  do  as  he  pleased  with,  and  in  this  the  evidence  does  not 
support  him. 
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The  judgm^it,  therefore,  should  be  varied  by  declaring 
plaintiff  entitled  to  share  in  the  $20,000  received  by  defend- 
ant Jaffray,  and  to  an  account  thereof.  Defendant  may  be 
entitled  to  a  proper  allowance  or  allowances  for  anything 
4one  by  him  after  11th  April,  1899,  in  furtherance  of  the 
partnership,  including  any  payments  properly  made  by  him 
out  of  the  $20,000.  And,  unless  the  parties  can  agree  as  to 
these,  there  must  be  a  reference  to  take  the  accounts  and 
to  ascertain  the  amount  coming  to  plaintiff. 

Plaintiff  is  entitled  as  against  defendant  Jaffray  to  the 
costs  of  the  action  and  of  the  appeal  in  so  far  as  they  were 
properly  incurred  against  defendant  Jaffray  alone.  As  to 
the  other  defendants  the  appeal  is  dismissed  with  costs  to 
be  paid  by  plaintiff. 

June  29th:,  1904. 
C.A. 

Re  TOVVXSHIP  OF  CHATHAM  AXD  TOWNSHIP  OF 

DOVEE. 

Municipal  Corporations — Drainage — Repairs — Assessment  by 
Engineer — Power  of  Drainag^e  Referee  to  Alter. 

Appeal  by  corporation  of  Dover  from  report  or  decision 
of  Drainage  Referee  varying  the  assessment  for  repairs 
to  a  bridge  over  Bear  creek  in  the  township  of  Dover  alleged 
to  form  part  of  a  drainage  scheme  under  the  provisions  of 
the  Municipal  Drainage  Act,  in  which  the  townships  of  Cam- 
den, Chatham,  and  Dover  were  interested. 

M.  Wilson,  K.C.,  for  appellants. 

J.  S.  Fraser,  Wallaceburg,  for  corporation  of  Chatham. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclexkak, 
ti ARROW,  and  Maclarex,  JJ.A.),  was  delivered  by 

Garroav,  J.A. — The  original  scheme  wasf  before  thi? 
Court  in  Dover  v.  Chatham,  11  A.  R.  248,  and  the  Supreme 
Court  in  12  S.  C.  R.  321.  After  that  litigation  the  original 
report  was  amended  so  as  to  meet  with  the  approval  of  all 
parties,  and  the  work  was  then  performed.  The  report  pro- 
vided that  the  drain  when  completed  should  be  kept  in  repair 
and  maintained  at  the  expense  of  the  lands  and  roads  as- 
sessed, said  lands  and  roads  paying  in  the  same  relative  pro- 
portion as  for  construction.  Subsequent  repairs  down  to 
ihose  now  in  question  were  made  and  assessed  for  and  paid 
in  the  said  proportion. 
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Upon  the  repairs  in  question  becoming  necessary,  the 
conncil  of  Dover  obtained  from  their  engineer  a  report  as  to 
the  repairs  required,  which  he  estimated  to  cost  $134,  and  he 
assessed  such  cost,  on  the  footing  provided  for  in  the  original 
report,  at  $126  for  Chatham,  $3  for  Dover,  and  $5  for  Cam- 
den. 

The  coimcil  of  Dover  thereupon  provisionally  passed  a 
by-law  providing  for  undertaking  the  repairs  in  question,  and 
caused  certified  copies  thereof  to  be  duly  served  on  the  heads 
of  the  townships  of  Camden  and  Chatham,  and  the  latter 
townships  appealed  to  tiie  Referee  against  the  amount  claimed 
from  that  township,  with  the  result  that  the  Referee,  after 
hearing  evidence,  altered  the  engineer's  assessment,  and  dir- 
ected that  the  assessment  of  Chatham  should  be  reduced  to 
$69,  and  he  also  gave  Chatham  their  costs  against  the  other 
townships. 

The  Referee,  on  the  evidence,  treated  the  repairs  to  the 
bridge  in  question,  properly  I  think,  as  forming  part  of  the 
necessary  repairs  to  the  drainage  works;  and  the  only  ques- 
tion really  to  be  determined  upon  thi§  appeal  is,  whether  the 
apportionment .  of  the  cost  of  the  repairs  as  made  by  the 
engineer,  or  as  varied  by  the  Referee,  is  correct. 

The  proceedings  in  question  were  plainly  instituted  under 
sec.  71,  and  not  under  72,  of  the  Municipal  Drainage  Act. 

The  statute  in  force  when  the  works  in  question  were 
authorized  was  46  Vict.  ch.  18,  sec.  584.  ...  By  sec.  69 
of  the  Municipal  Drainage  Act  it  is  expressly  provided  that 
the  expense  of  maintenance  shall  in  such  a  case  as  the  present 
fall  upon  the  lands  and  roads  in  any  way  assessed  for  tlie 
construction  of  the  original  works,  and  in  the  proportion 
determined  by  the  engineer  in  his  report  or  assessment  for 
the  original  construction,  unless  and  until  in  the  case  of  each 
municipality  such  provision  for  maintenance  is  varied  or 
otherwise  determined  by  an  engineer  or  surveyor  in  his  report 
and  assessment  iPor  the  maintenance  of  the  drainage  work, 
or  in  ^appeal  therefrom  by  the  award  of  arbitrators  or  order 
of  the  Referee.  And  sec.  72  points  out  the  procedure  where 
a  municipality  proposes  to  vary  this  original  pro  rata  assess- 
ment. No  such  proceedings  have  ever  been  taken^  Jiere,  so 
that  the  original  provision  respecting  maintenance  stands, 
with  the  result  that,  in  my  opinion,  the  Referee  had  no  power 
to  vary  the  assessment  in  question  as  he  has  done. 

It  is  true  that  the  language  of  sec.  71  in  prescribing  what 
may  be  done  by  the  Referee  upon  such  an  appeal  is,  perhaps, 
misleadingly  wide.  Three  grounds  of  appeal  are  permitted 
under  that  section,  namely,  that  the  amount  is  excessive,  that 
the  work  is  unnecessary,  or  that  the  drain  has  never  been 
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completed  and  the  Seferee  may  upon  the  appeal  ''alter, 
amend,  or  confirm  such  by-law,  or  may  direct  that  the  same 
shall  not  be  passed,  as  to  him  may  seem  jufif 

But,  having  regard  to  the  concluding  words  of  sec.  69, 
and  the  provisions  of  sec.  73,  which  expressly  provide  for  the 
case  of  varying  the  assessment,  it  cannot,  I  think,  have  been 
intended  to  give  the  Eeferee  power,  where  proceedings  are 
being  taken  under,  sec.  71,  to  reach  practically  the  same  re- 
sult as  would  have  followed  if  the  proceedings  had  been 
taken  under  sec.  72. 

In  proceedings  under  sec.  71  his  powers,  it  appears  to  me, 
must  be  confined  to  seeing  that  the  original  pro  rata  propor- 
tion is  maintained,  that  the  work  proposed  to  be  done  is 
necessary,  or  that  the  proposed  assessment  cannot  be  main- 
tained because  the  original  work  has  not  been  completed  ow- 
ing to  the  neglect  of  the  municipality  whose  duty  it  was  to 
do  the  work. 

Appeal  allowed  with  costs  here  and  below,  and  assessment 
made  by  engineer  restored. 

June  29th,  1904. 
C.A. 

NELSON  V.  NELSON. 

Costs — Mortgage  Action  —  Redemption — Costs  of  Appeal  in 
Former  Action  —  Attempt  to  Add  to  Claim  —  Dismissal 
without  Costs — Effect  of, 

A])peal  by  plaintiff  from  order  of  Teetzel,  J.  (2  0.  W. 
E.  956),  allowing  appeal  of  defendant  Isabella  Gibson  from 
so  much  of  the  report  of  the  Master  at  Stratford  in  a  mort- 
gage action  as  allowed  to  plaintiff,  mortgagee,  certain  costs 
incurred  in  opposing  an  appeal  by  Isabella  Gibson  to  the 
Supreme  Court  of  Canada. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A. 

R.  S.  Robertson,  Stratford,  for  appellant. 

J.  P.  Mabee,  K.C.,  for  defendant  Isabella  Gibson. 

^Iaclennan,  J.A. — I  think  this  appeal  fails.  The  ques- 
tion iif;  whether  the  Master  was  right  in  allowing  to  the  ap- 
pellant as  mortgagee  his  costs  of  an  appeal  by  the  respondent 
to  the  Supreme  Court  of  Canada,  which  was  dismissed  with- 
out costs. 
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The  judgment  of  the  Supreme  Court  as  drawn  up  simply 
dismisses  the  appeal,  and  is  silent  as  to  costs.  But  we  have 
the  advantage  of  knowing  the  reasons  for  which  the  Supreme 
Court  withheld  an  award  of  costs  to  the  mortgagee.  The 
latter  had  taken  an  appeal  to  this  Court  in  which  he  was 
successful,  and  the  appeal  which  was  dismissed  by  the 
■  Supreme  Court  was  from  that  judgment  of  this  Court.  The 
Supreme  Court  seemed  to  think  that  the  appeal  to  this  Court 
was  one  which  related  to  procedure  merely,  and  which  might 
very  well  not  have  been  brought,  and  was  in  fact  unnecessary, 
and  in  dismissing  the  appeal  the  learned  Chief  Justice  of 
Canada,  who  delivered  the  judgment  of  the  Court  dismissing 
the  appeal  without  costs,  remarked  that  both  parties  appeared 
to  have  been,  during  the  whole  course  of  their  dealings  in 
the  matter  in  dispute,  unreasonably  endeavouring  to  multiply 
the  proceedings  and  prolonging  the  litigation. 

Under  these  circumstances,  the  costs  in  question  appear 
to  have  been  deliberately  withheld  from  plaintiff,  for  what 
appeared  to  the  Supreme  Court  a  suflScient  reason,  and  that 
being  so,  I  think  the  Master  had  no  authority  to  allow  them, 
and  his  report  was  properly  corrected  by  the  judgment  now 
in  question. 

Appeal  dismissed  with  costs. 

Garrow,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion, referring  to  Fisher  on  Mortgages,  5th  ed.,  p.  894, 
and  Diyden  v.  Frost,  3  M.  &  Cr.  670. 

Moss,  C.J.O.,  OsLER  and  Maclaren,  JJ.A.,  also  con* 
curred. 


June  29th,  1904- 
C.A. 

TABB  V.  GRAXD  TRTJNX  E.  W.  CO. 

Railway — Injury  to  Child  Playing  on  Track — Death — Negli- 
gence — Pathway  across  Track — Opening  in  Fence — Pos- 
sibility of  More  than  one  Inference  from  Undisputed  Facts 
— Question  for  Jury — Speed  of  Train — Breach  of  Statu- 
tory Duty — Notice  to  Trespassers — Evidence  of  Pecuniary 
Loss  from  Death  of  Child. 

Appeal  by  defendant?  from  judgment  of  Faixonbridge, 
C.J.,  in  favour  of  plaintiff  for  $400  damages  and  costs,  on  the 
findings  of  the  jury,  in  an  action  by  the  father  of  Philip  Henry 
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Tabb,  a  boy  of  9,  who  was  killed  by  a  train  of  defendants  in 
I  the  city  of  Hamilton,  to  recover  damages  for  the  death  of  the 

\  boy.     Plaintiff  charged  'defendants  with  negligence  in  not 

fencing  their  tracks  and  in  running  their  train  at  an  exces- 
sive rate  of  speed. 

Questions    were   submitted    to   the   jury    and    answered 
as  follows : — 1.  Was  the  death  of  the  boy  caused  by  any  fail-  / 
ure  or  neglect  of  duty  on  the  part  of  defendants?     A.  Yes. 

2.  If  so,  wherein  did  such  failure  or  neglect  of  duty  consist? 
A.  By  going  too  fast  past  an  unprotected  opening  in  the  fence. 

3.  Or  was  the  death  caused  by  his  own  neglect  and  want  of 
care?  A.  No.  4.  Was  the  death  due  to  want  of  care  on  the 
part  of  plaintiff?  A.  No.  5.  Even  if  deceased,  or  his  father, 
or  both,  were  guilty  of  negligence,  could  defendants,  by  the 
exercise  of  ordinarj'  care,  have  avoided  the  accident,  and  in 
what  way  ?  '  A.  Yes ;  by  closing  the  fence  or  protecting  the 
opening.    Damages  were  assessed  at  $400. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A. 

W.  R.  Bidden,  K.C.,  and  H.  E.  Rose,  for  appellants. 
D^Arcy  Tate,  Hamilton,  for  plaintiff. 

Garrow,  J.A. — .  .  .  Defendants'  4  tracks  run  east 
and  west  at  the  point  in  question.  Plaintiff  resides,  and  for 
about  20  years  has  resided,  about  400  feet  south  of  the  tracks 
in  Emerald  street.  That  ^street  is  intersected  by  the  tracks, 
but  there  is  no  highway  or  right  of  highway  across  the  tracks 
connecting  the  street  to  the  north  with  the  street  to  the  south. 
This  having  apparently  been  found  inconvenient,  a  pathway 
across  the  tracks,  connecting  Emerald  street  north  and 
Emerald  street  south,  has  been  used  for  years  (one  witness 
speaks  of  20)  by  foot  passengers,  to  reach  which  there  is  an 
un fenced  opening  between  two  posts  on  each  side  of  the 
track,  such  posts  being  about  4  feet  6  inches  apart.  These 
openings  were  originally  fenced  by  defendants,  but  the  fences 
were  removed  without  authority  by  those  wishing  to  use  the 
path,  and  again,  after  repair  by  defendants,  removed,  and 
the  openings  have  so  remained  for  about  4  years  with  defen- 
dants' tacit  consent,  or  at  all  events  without  further  objection 
on  their  part  except  that  tliey  maintain  near  the  pathway  a 
printed  notice  to  trespassers.  The  evidence  shews  that  the 
pathway  is  a  considerable  convenience  as  a  short  cut,  and  is 
in  daily  use  by  numbers  of  persons,  chiefly  workmen  going 
to  and  coming  from  their  work. 
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On  the  morning  in  question  plaintiflf^s  two  sons,  Philip 
then  aged  9,  and  Thomas  aged  7,  proceeded  along  Emerald 
street  to  the  pathway  in  question,  intending  to  go  across  the 
tracks  to  what  is  called  Norton^s  factory.  On  arriving  at 
the  southerly  end  of  the  path  they  saw  a  freight  train  pro- 
ceeding easterly  on  the  second  track  from  them.  The 
younger  boy,  on  seeing  the  moving  freight  train  blocking  the 
way,  sat  down  on  the  slight  bank  of  the  cutting  on  the  south 
side  of  the  railway,  but  his  brother,  with  a  stick  in  his  hand, 
ran  down  the  path,  crossed  the  first  track,  and,  standing  in 
the  space,  about  8  feet  wide,  between  it  and  the  next  track 
on  which  the  freight  train  was  passing,  used  his  stick  to  hit 
at  or  hit  the  passing  cars.  While  in  this  situation  and  em- 
ployment, and,  as  the  undisputed  evidence  shews,  keeping 
no  look-out,  he  wsls  struck  by  a  fast  express  engine  proceed- 
ing at  40  miles  an  hour  and  killed. 

The  only  evidence  given  on  behalf  of  plaintiff  of  the  actual 
occurrence  was  that  of  the  younger  brother,  who,  notwith- 
standing his  extreme  youth,  appears  to  have  been  quite 
intelligent  and  able  to  give  a  fairly  connected  story.  The 
evidence  of  defendants*  employees  on  the  express  train  makes 
it  quite  beyond  question  that  the  train  could  not,  after  de- 
ceased was  seen,  have  been  stopped  in  time  to  avoid  the  acci- 
dent. The  train  was  a  daily  regular  passenger  train,  and 
was  running  at  its  ordinary  scheduled  time  and  speed. 

Deceased  had  lived  all  his  life  in  the  immediate  vicinity, 
and  had  many  times  used  the  pathway  in  question,  and  was 
familiar  with  the  surroundings.  He  had  never  been  warned 
by  his  father  about  this  particular  crossing,  but  he  had  been 
warjed  generally  to  beware  of  railway  and  street  car  cross- 
ings, and,  in  addition,  he  had  been  expressly  warned  by  others 
against  the  danger  of  walking  on  and  playing  upon  the  tracks 
at  or  very  near  the  place  in  question.     .     .     . 

The  broad  question  upon  this  appeal  is  whether,  under 
the  circumstances,  there  was  proper  evidence  from  which  a 
jury,  acting  reasonably,  could  find  that  defendants  had  been 
guilty  of  negligence  causing  the  injury  to  deceased.  In  my 
opinion,  the  case  could  not  have  been  withdrawn  from  the 
jury. 

There  is,  it  is  true,  practically  no  dispute  about  the  facts. 
And  it  may  be  conceded  that  if  deceased  had  been  a  man  his 
own  conduct  .  .  would  have  justified  the  withdrawal  of 
the  case  from  the  jury.  But  different  considerations  apply 
in  the  case  of  an  infant  of  tender  years.  There  is  no  hard 
and  fast  rule  as  to  what  may  in  civil  matters  be  regarded 
as  years  of  discretion. 
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The  rule  is  now,  I  take  it,  well  established  that  where  the 
facts  appearing  on  plaintifPs  evidence  are  imdisputed  and 
admit  of  only  one  inference,  the  Judge  should  deal  with  the 
matter  as  one  of  law,  and  dismiss  the  action  if,  notwithstand- 
ing defendants^  negligence,  it  appears  that  such  negligence 
would  have  been  harmless,  but  for  the  plaintiffs  own  want  of 
care.  But  if  the  facts  upon  which  the  deduction  of  the  want 
of  care  on  the  part  of  plaintiff  depends,  admit  of  more  than 
one  inference,  it  is  the  province  of  the  jury,  and  not  of  the 
Judge,  to  draw  the  proper  inference:  Brown  v.  Great  AVest- 
ern  E.  W.  Co.,  52  L.  T.  N.  S.  622;  Wright  v.  Midland  B.  W. 
Co.,  51  L.  T.  K  S.  599. 

In  the  present  case  it  was,  I  think,  for  the  jury  to  say 
whether,  upon  all  the  facts,  the  deceased  displayed  on  the 
occasion  in  question  reasonable  care,  or  such  reasonable  care 
as  was  to  have  been  expected  from  one  of  his  tender  years: 
see  Lynch  v.  Nurdin,  1  Q.  B.  29,  at  p.  39. 

There  was  clear  neglect  of  a  statutory  duty  by  defendants 
in  permittiag  their  tracks  to  be  unfenced,  and  at  the  same 
time  running  their  engines  at  such  a  high  rate  of  speed,  for 
while  there  may  be  in  the  statute  no  absolute  command  to 
fence,  there  is  at  least  a  clear  prohibition  against  a  rate  of 
speed  exceeding  6  miles  an  hour,  unless  a  fence  is  maintained : 
see  sec.  259  ,of  the  Railway  Act,  1888,  as  amended  by  55  & 
5().Vict.  ch.  27,  sec.  8,  the  statutory  provisions  in  force  at 
the  time  of  the  accident. 

Nor  is  it  a  valid  excuse  that  the  fence  was  originally  con- 
tinuous, or  that  its  removal  was  not  the  act  of  defendants. 
Xor  can  the  brutum  fulmen  of  the  notice  to  trespassers,  qever 
acted  upon  apparently,  save  the  situation.  This  is  not  a 
lawless  country,  and  it  is  not  to  be  presumed  that  defendants 
could  not,  had  they  wished,  have  built  and  maintained  a 
fence  and  prevented  the  use  of  the  path.  .  .  .  [Williams 
V.  Great  Western  R.  W.  Co.,  L.  R.  9  Ex.  157,  referred  to.] 

While  the  path  was  not  a  public  one,  it  had  been  so  long 
and  so  freely  used  that  deceased  could  not  be  fairly  regarded 
as  a  mere  trespasser.  The  character  in  which  he  was  using 
the  path  was  also  properly  for  the  jury  to  determine  upon  the 
evidence:  see  Jones  v.  Grand  Trunk  R.  W.  Co.,  16  A.  R.  37; 
Taylor  v.  Delaware  and  Hudson  R.  R.  Co.,  113  Penn.  St.  R 
162;  North  Eastern  R.  W.  Co.  v.  Wanless,  L.  R.  7  H.  L.  12. 

I  am  also  of  opinion  that  there  was  evidence  of  pecuniary 
loss  proper  for  the  jury.    Appeal  dismissed  with  costs. 
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MaclennAn,  J.A.,  gave*  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,.  also  concurred. 

OsLER,  J. A.,  took  no  part  in  the  judgment. 

June  »9th,  1904. 
C.A. 

ee  stbathy  wire  fence  CO. 

Company — Petition  for  Winding-up  Order — Previous  Assign- 
ment for  Benefit  of  Creditors — Refusal  of  Petition — Dis- 
crHion — "  Ex  Debifo  Jnsti.f^(ti" — Stdftis  ipj  Petit icmer-r- 
Creditor — Lien  for  Wages. 

Appeal  bj  petitioner  from  order  of  Teetzel,  J.,  2  0.  W. 
R.  834,  refusing  to  grant  a  winding-up  order  against  the 
respondents,  an  incorporated  joint  stock  company,  admittedly 
insolvent  when  the  petition  was  presented,  and  the  assets  then 
in  course  of  administration  for  the  benefit  of  creditors.. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  W.  J.  O'Neail,  for  appellant. 

C.  A.  Moss,  for  other  creditors. 

,  G.  H.  Watson,  K.C.,  and  F.  H.  Kilbourn,  Owen  Sound, 
for  the  company. 

Garrow,  J. A. — The  petitioner  is  a  shareholder  and  also 
a  creditor,  although  it  is  said  that  his  claim  as  creditor  being 
for  wages,  he  is  entitled  to  a  lien,  and  therefore  cannot  in 
that  character  obtain  a  winding-up  order. 

This  objection  cannot,  I  think,  be  sustained:  see  In  re 
Great  Western  Coal  Co.,  21  Ch.  D.  769. 

The  petitioner  contends  that  he  is  entitled  to  the  order 
ex  debito  justitiae,  and  upon  that  contention  much  of  the 
argument  before  us  was  based. 

The  decisions  in  our  Courts  are  apparently  conflicting, 
although  I  think  the  actual  conflict  is  more  apparent  than 
real. 

The  cases  to  which  I  refer  are :  Wakefield  Rattan  Co.  v. 
Hamilton  Whip  Co.,  24  0.  R.  107;  Re  William  Lamb  Co., 
32  0.  R.  243 ;  Ee  Maple  Leaf  Dairv  Co.,  2  0.  L.  R.  590. 
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I  do  not  understand  Meredith,  C.J.,  to  say  that,  in  his 
opinion,  it  is  absolutely  a  matter  of  course  to  grant  the 
order,  no  matter  what  the  circumstances  may  be,  nor  do  I 
understand  the  Chancellor  to  say  that,  where  the  facts  would 
justify  the  order,  it  is  in  the  discretion  of  the  Court  to  re- 
fuse it.  Some  discretion  must,  in  my  opinion,  be  exercised 
in  every  case.  The  Court  must  before  granting  the  order 
see  that  the  petitioner  has  a  lawful  claim,  that  the  company 
is  insolvent,  that  there  are  assets  to  be  administered,  and 
that  the  proceedings  proposed  are  necessary. 

The  language  of  sec.  9  of  the  Winding-up  Act,  R.  S.  C. 
ch.  129,  it  seems  to  me,  implies  a  discretion  in  the  Court, 
and  this  is  aided  by  the  language  of  sec.  19,  which  is  not, 
I  think,  confined  to  the  case  ag  it  would  stand  after  an  order 
had  been  issued,  as  was  contended  by  counsel  for  the  appel- 
lant.   See  In  re  Great  Western  Coal  Co.,  21  Ch.  D.  769. 

I  am  unable  to  see  any  substantial  difference  in  this  re- 
spect between  our  Winding-up  Act  and  the  English  Act. 
Each,  of  course,  contailis  provisions  not  to  be  found  in  the 
Other,  but  there  is  not,  in  my  opinion,  sufficient  distinction 
to  enable  me  to  say  that  the  English  authorities  are  not  in 
point  upon  the  subject,  and  under  the  English  cases,  of  which 
there  are  a  great  many,  it  is  quite  clear  that  a  discretion  is 
exercised  in  granting  or  withholding  the  order.  The  phrase 
ex  debito  justitiae  is,  I  think,  well  explained  by  Cotton,  L.J., 
in  Re  Chappel  House  Colliery  Co.,  24  Ch.  D.  259,  at  p.  268, 
where  he  says:  "But  it  is  said  a  creditor  who  cannot  get 
paid  is  entitled  to  a  winding-up  order  ex  debito  justitiae. 
.  .  .  But  what  is  the  meaning  of  that  maxim?  I  think 
it  is  this:  A  winding-up  order  is  the  means  of  having  the 
assets  of  a  company  applied  in  payment  of  its  debts,  and 
therefore  a  creditor  generally,  where  the  company  is  insol- 
vent, is  entitled  to  the  order  as  a  matter  of  right.  But  this 
assumes  that  a  winding-up  order  will  help  him  to  obtain 
payment,  and  in  a  cafse  where  there  are  no  assets  which  the 
liquidator  can  receive,  the  reason  fails.^'     .     .     . 

See,  also.  In  re  Ilfracombe  Permanent  Mutual  Benefit 
Society,  [1901]  1  Ch.  102,  at  p.  Ill;  In  re  New  York  Ex- 
change, Limited,  39  Ch.  D.  415. 

But  these  and  other  cases  undoubtedly  shew  that  the 
creditor  or  contributory  is  prima  facie  entitled,  where  there 
are  assets  to  be  administered  upon  which  the  winding-up 
proceedings  can  attach  with  advantage,  or  probable  advantage, 
to  the  estate.  That  there  are  assets  in  the  present  case  te  be 
distributed  is  beyond  question.  An  assignee  has  disposed  of 
the  estate  and  has  the  proceeds  in  hand  ready  for  distribution, 
and  if  it  was  a  mere  matter  of  distributing  that  fund  it  would 
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be  clearly,  in  my  opinion,  a  proper  exercise  of  discretion  to 
refuse  the  order,  which  could  serve  no  purpose  but  to  in- 
crease the  expense. 

That,  however,  is  not  the  wRole  matter.  The  sale  has 
been  attacked,  and  there  are  certainly  circumstances  of  sus- 
picion surrounding  it. 

Two  offers  were  made — one  by  the  petitioner  of  $16,000, 
on  terms  of  credit  in  part;  and  one  of  $16,000,  in  cash,  by 
Mr.  Keenan,  another  of  the  directors,  who  was  acting  for 
himself  and  two  other  of  his  co-directors.  The  latter  offer 
was  accepted  by  the  assignee,  with  the  approval  of  the  in- 
spectors. There  was  no  advertisement  and  no  public  com- 
petition, and  there  was  unusual  haste  in  accepting  the  Kee- 
nan offer.  But,  as  between  the  two  offers,  the  one  accepted 
was  undoubtedly  the  best,  and  no  one  has  since  made  a  bet- 
ter offer,  nor  does  a  cayeful  perusal  of  the  evidence  lead  me 
to  think  that  a  better  offer  could  now  be,  or  could  then  have 
been,  obtained.  In  addition  to  which  is  the  fact  that  the 
purchasers  went  at  once  into  possession,  and  have  been  using 
the  machinery  ever  since,  and  have  doubtless  long  ago  dis- 
posed of  at  least  the  bulk  of  the  most  valuable  asset,  the  wire 
fencing. 

It  is,  of  course,  unsatisfactory  to  deal  with  such  a  ques- 
tion on  affidavits  and  depositions,  but  I  have  no  reason  to 
think  that  all  the  material  facts  are  not  before  us,  and  the 
matter  is  simplified  by  the  fact  that  there  is  apparently  but 
little,  if  any,  substantial  contradiction  in  the  evidence  in- 
volving the  question  of  credibility.  That  being  so,  it  ap- 
pears to  me  that  the  proper  course  is  to  ask  whether,  on  the 
whole  material  before  us,  it  is  reasonable  to  suppose  that  a 
liquidator  would  be  able  to  obtain  a  larger  result  in  cash 
for  the  creditors  and  shareholders  than  is  already  realized 
and  in  the  hands  of  the  assignee,  ready  for  distribution.  To 
do  so  he  would  first  have  to  obtain  a  rescission  of  the  sale 
to  Keenan  et  al.,  to  whom  the  $16,000  would  in  that  event 
have  to  be  refunded.  And  he  must  then  find  a  purchaser 
for  a  substantially  larger  sum,  otherwise  there  would  be  a 
loss  instead  of  a  gain,  for  his  appointment  would  of  course 
involve  expense,  to  say  nothing  of  the  assignee's  expenses 
already  incurred,  and  which  in  that  case  would  be  lost. 

The  proper  inference  from  the  evidence  is  that  the  sale 
was  a  fair  one  so  far  as  price  was  concerned.  Mr.  Creasor, 
a  barrister  of  experience,  who  was  also  an  inspector,  approved 
of  it.  He  then  represented  the  largest  unsecured  creditor. 
He  was  apparently  anxious  to  favour  the  petitioner  as  a  pur- 
chaser, rather  than  Mr.  Keenan,  and  yet  in  his  depositions  he 
states  that  he  considered   the  sale  a  fair  one,  although  he 
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would  have  liked  to  have  got  more.  The  haste  is  explained, 
reasonably  I  think,  by  the  lateness  of  the  season,  which  re- 
quired immediate  action  unless  the  season  was  to  be  lost.  And 
the  condition  of  the  offer  was  for  an  immediate  acceptance. 
The  assignee  acted  under  the  advice  of  the  inspectors,  in- 
cluding Mr.  Creasor.  The  inspectors  had  apparently  no  de- 
sire but  to  do  their  duty,  and  both  assignee  and  inspectors 
apparently  honestly  thought  the  offer  a  good  one  and  one 
which  should  be  accepted.  There  is  even  now  no  proposal  by 
the  petitioner,  or  by  anyone  else,  to  offer  more,  and  no  evid- 
ence by  any  indifferent  person  that  more  could  probably  have 
been  got  by  a  sale  in  another  way,  or  that  if  the  sale  to  Mr. 
Keenan  was  now  set  aside  there  is  any  reasonable  prospect 
of  more,  or  even  as  much  being  obtained  by  means  of  a 
new  sale  by  a  liquidator. 

Under  all  the  circumstances,  I  tjiink  the  learned  Judge 
had  a  discretion  which  he  properly  exercised  in  refusing  the 
order  asked  for,  and  the  appeal  should,  therefore,  be  dis- 
missed with  costs. 

Maclennax,  J. a.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

OsLER,  J.A.,  took  no  part  in  the  judgment. 


June  29th,  1904 
C.A. 

BIRKETT  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Injury  to  Servant — Death  —  Negligence — Display 
of  Wrong  Signal — Contributory  Negligence — More  than 
one  Possible  Conclusion  from  Facts  not  in  Dispute — Case 
for  Jury — Nonsuit — New  Trial, 

Appeal  by  plaintiff  from  judgment  of  Street.  J.,  at  the 
trial  with  a  jury,  dismissing  the  action  upon  defendants' 
motion  as  for  a  nonsuit  at  the  close  of  plaintiff's  case. 

The  action  was  for  negligence  causing  the  death  on  the 
night  of  7th  October,  1901,  of  plaintiff's  husband,  at  the 
time  a  conductor  in  defendants'  employment.  On  that  night 
he  had  brought  his  train  from  Stratford  to  London  East 
where  he  arrived  at  about  10  o'clock.  The  usual  track  for 
his  train  was  the  second  from  the  station  platform,  and, 
leaving  tlie  train  upon  that  track,  he  stepped  from  it  just  as 
it  was  about  to  stop,  and  proceeded  in  the  direction  of  the 
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telegraph  operator's  door  in  the  station  house,  when  he  was 
struck  by  an  engine  backing  or  reversing  upon  the  track  next 
to  the  station  house,  and  instantly  killed. 

E.  S.  Kobertson,  Stratford,  for  plaintiff. 

W.  Cassels,  K.G.,  for  defendants. 

The  judgment  of  the  Court  (Moss^  C.J.O.,  Osleb^  Mac- 
LENNAN^  Gareow,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow^  J.A. — -Defendants  have  rules,  several  of  which 
are  more  or  less  in  question — one  that  employees  must  not 
alight  from  moving  trains,  another  that  engines  reversing 
at  night  must  display  a  white  light,  and  another  that  no 
engine  shall  pass  between  the  station  and  a  train  discharging 
passengers.  .  .  .  The  deceased  did  alight  from  his  train 
before  it  had  actuallv  stopped,  but  that  did  not  in  itself  cause 
the  injury.  The  reversing  engine  was  passing  between  th^ 
train  in  charge  of  deceased  and  the  station,  but  it  might  hav$ 
passed  out  of  the  way  before  any  passenger  from  the  incom- 
ing train  had  occasion  to  cross.  But  there  is  no  doubt  about 
the  infraction  of  the  rule  requiring  a  white  light  upon  the 
reversing  engine,  for  it  had  none.  And,  in  addition,  it  had  a 
red  light,  which,  it  is  said,  is  worse  than  no  light  at  all, 
inasmuch  as  it  is  misleading  in  such  a  situation,  suggesting 
rather  a  stationary  object  to  be  avoided  than  a  moving  or 
approaching  one. 

Deceased  was  a  railway  man  of  many  years'  experience. 
He  had  been  a  conductor  for  25  years  upon  defendants' 
lines,  and  must  have  been  familiar  with  all  tiie  rules  and 
danger  signals. 

There  was  evidence  that  the  bell  upon  the  reversing 
engine  was  ringing,  and  that  it  was  discharging  steam  and 
making  a  noise.    . 

There  is  some  slight  dispute  as  to  the  speed  at  which 
the  reversing  engine  was  proceeding,  but  otherwise  the  Jacfd 
in  the  case  are  not  seriously  in  controversy.     .     .     . 

•  I  am,  with  deference,  of  the  opinion  that  the  case  should 
not  have  been  withdrawn  from  the  jur}'. 

The  facts  relied  on  admit,  it  appears  to  me,  of  more  than 
one  inference  or  conclusion.     .     .     . 

Deceased  was  a  railway  man,  and  accustomed  in  his  egn- 
ployment  to  hear  the  noises  of  moving  trains.  There  were 
two  engines  in  close  proximity  to  him,  one  attached  to  his 
own  train,  and  the  one  which  killed  him.  It  was  dark,  and  if 
he  did  not  see  he  might  without  negligence,  I  think,  have 
mistaken  the  noises  upon  which  stress  is  laid  for  those  made 
by  his  own  engine. 
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Then  as  to  looking.  There  is  no  evidence  that  hf  did  or 
did  not  look  in  the  direction  from  which  the  engine  was 
coming.  But  if  he  did  look,  he  saw,  not  the  warning,  to 
which  under  defendants'  rules  he  was  entitled,  of  a  whit** 
light,  but  another  and  a  misleading  signal,  namely,  the  red 
light.  A  momentary  glance — and  the  whole  affair  occurred 
in  a  moment — might  not  have  informed  him  that  the  engbe, 
in  its  reversed  position,  was  approaching  him.  The  red  light 
was  at  least  calculated  to  convey  a  different  impression  to  his 
experienced  eye. 

Under  these  circumstances,  it  appears  to  me  that  the  rule 
that  where  the  facts,  although. not  themselves  in  dispute,  rea- 
sonably admit  of  more  than  one  conclusion  being  drawn  from 
them,  the  case  must  proceed  and  the  proper  inference  be 
drawn  by  the  jury,  is  applicable. 

Appeal  allowed  and  new  trial  ordered.  Defendants  to  pa? 
the  costs  of  the  last  trial  and  of  this  appeal. 


June  29th,  1904. 
C.A. 

Be  XORTH  RENFREW  PROVINCIAL  ELECTION. 

WRIGHT  V.  DUNLOP. 

Parliamentary  Elections — Controverted  Election  Petition^ 
Status  of  Petitioners — Signatures  Alleged  to  have  been 
Obtained  by  Frwad — Question  of  FacC-Qualification  of 
Petitioner  —  Insufficiency  —  Residence — Leave  to  Substi- 
tute Petitioner. 

Appeal  by  Edward  A.  Dunlop,  respondent,  from  order  of 
Moss,  C.J.O.,  ante  300,  refusing  motion  to  dismiss  petition 
and  allowing  the  name  of  one  Devine  to  be  substituted  as  peti- 
tioner for  that  of  Wright. 

The  appeal  was  heard  by  Osler,  Maclennan,  Garbow. 
Maclaren,  J  J.  a.,  Anglin,  J. 

T.  F.  Hellmuth,  K.C.,  for  Dunlop. 

R.  A.  Grant,  for  petitioners. 

OsiuER,  J.A.— On  the  whole,  and  not  without  some  hesi- 
tation and  reluctance,  I  am  of  opinion  that  we  must  dismi*-' 
this  appeal. 

The  motion  was  made  not  on  behalf  of  LeBlanc  himself 
(T  need  not  notice  the  case  of  the  petitioner  Wright,  which 
stands  on  a  different  ground),  but  on  behalf  of  the  respond- 
ent.   T  think  the  latter  would  have  the  right  to  move  to  stay 
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the  proceediagB  against  him  brought  at  the  instance  of  one 
jvho  had  been  induced  to  become  a  party  to  the  petition  by 
fraud'  or  misrepresentation. 

Probably  it  ought  to  be  held  that  the  evidence  falls  short 
of  proving  that  in  the  present  case,  and  therefore  there  are 
three  technically  competent  petitioners,  if  Devine  has  been 
properly  substituted  for  Wright,  who  was  not  qualified  to  be 
a  petitioner.  I  do  not  think  that  the  discretion  of  the  learned 
Chief.  Justice,  if  under  sec.  98  of  this  Act  it  was  a  matter 
of  discretion,  was  wrongly  exercised  in  allowing  this  to  be 
done  under  the  special  circumstances  detailed  in  his  judg- 
ment. 

An  applicatioli  to  withdraw  the. petition  under  sec  86 
and  following  sections  of  the  Act  must  be  made  with  the- 
consent  of  all  the  petitioners.  Whether  a  petitioner  would 
be  precluded  from  applying  to  have  his  name  struck  out  of  jgi 
petition  on  some  ground  short  of  actual  fraud,  as,  e.g.,  that 
he  was  misled  into  allowing  his  name  to  be  used  or  into, 
retaining  a  solicitor  to  prosecute  a  petition,  having  absoluFely 
no  interest  in  incurring  and  not  intending  iK>  incur  a  lia- 
bility in  either  respect,  we  need  now  not  decide.  The  arm 
of  the  law  would  probably  be  found  long  enough  to  prevent 
injustice,  and  a  heavy  onus  would  rest  upon  a  solicitor  who 
attempted  to  support  or  enforce  a  retainer  taken  under  such 
circumstances. 

Enough  has  been  disclosed  in  this  case,  and,  speaking  for 
myself,  in  others  which  have  come  to  the  notice  of  the  Court, 
to  shew  the  grave  impropriety  of  the  methods  in  which  per- 
sons are  procured  to  act  as  petitioners  in  these  election  peti- 
tions. They  are  too  frequently,  as  in  the  case  before  us,  not 
those  persons  who  have  or  take  any  actual  interest  in  the 
petition,  or  who  from  any  efforts  of  their  own  have  acquired 
any  knowledge  of  the  corrupt  practices  complained  of.  Such 
persons,  if  they  exist,  remain  in  the  background,  and  tavern 
keepers  and  others  are  sent  out  into  the  highways  and  hedges 
to  pick  up  marksmen  and  drunkards  who  know  nothing  at 
first  hand  of  the  corrupt  practices  detailed  in  a  cut  and  dried 
form  of  petition,  and  who  do  not  contribute  a  dollar  to  the 
security  deposited,  but  who  on  being  told  that  "those  in 
charge  of  the  petition  are  fully  aware  of  ample  evidence 
to  sustain  the  charges  they  have  made,"  are  easily  persuaded 
to  swear  that  "they  present  the  petition  in  good  faith  and" 
have  reason  to  believe  and  do  believe  the  statements  con- 
tained in  the  petition  to  be  true  in  substance  and  in  fact." 
This  is  not  the  protection  which  the  Legislature  intended  to 
give  to  a  respondent  against  the  trouble  and  annoyance  of  a 
formal  petition  when  the  law  was  changed  by  62  Vict.,  2nd 
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Bess.,  making  it  obligatory  that  a  petition  should  be  presented 
(if  not  by  a  defeated  candidate)  by  three  substantial  peti- 
tioners instead  of  one,  and  to  be  filed  in  the  l^al  office  in 
the  riding.  One  object  of  the  Legislature  was  that  petitions 
should  no  longer  be  used  as  mere  weapons  of  party  warefare, 
and  another  that  they  should  be  set  in  motion  by  the  peti- 
tioners themselves.  "Hie  only  difference  the  Act  seems  to 
have  made  in  practice  is  that  "those  in  charge  of  the  peti- 
tion" now  have  to  find  three  tools  instead  of  one,  a  task 
apparently  of  no  great  difficulty. 

The  appeal  must  be  dismissed,  but  from  what  I  have  said 
the  respondents — ^in  effect,  "  those  in  charge  of  the  petition  " 
— will  readily  understand  why  I  am  of  opinion  that  it  should 
be  dismissed  without  costs. 

Maclennan^  J.A. — ^I  think  this  is  a  deplorable  case,  and 
the  like  of  which  one  must  hope  may  never  occur  again. 

Here  are  two  persons,  one  of  whom  says  he  is  a  f-armer, 
admittedly  assessed  for  property  within  the  riding  to  the 
amounft  of  $2,000,  the  other  a  labourer,  but  also  assessed  for 
property  to  the  same  amount,  belonging  either  to  himself 
or  his  wife,  who  join  with  a  third  person  as  petitioners  to  set 
aside  the  election  of  the  respondent.  They  sign  a  petition 
in  the  presence  of  a  solicitor,  containing,  as  I  think,  a  charge 
against  the  respondent  personally  and  against  his  agents, 
of  the  commission  of  every  corrupt  practice  and  illegal  act 
known  to  the  election  law.  At  the  same  time  they  sign  and 
swear  to  an  affidavit,  before  another  solicitor,  deposing  that 
they  present  the  petition  in  good  faith,  and  have  reason  to 
believe  and  do  believe  the  statements  contained  in  it  to  be 
true  in  substance  and  in  fact.  They  also  sign  a  retainer  of 
the  first  solicitor  to  conduct  the  proceedings  in  the  petition 
on  their  behalf.  All  that  was  on  the  23rd  January,  1904. 
Within  a  week  afterwards  these  same  two  persons  make  other 
affidavits,  virtually  contradicting  the  first.  One  of  them  says 
he  was  partially  intoxicated,  and  unable  to  properly  realize 
what  he  was  doing,  when  he  was  induced  to  become^  a  party 
to  and  sign  the  petition,  that  it  was  only  partially  read  over 
to  him  when  he  signed  it,  and  he  has  since  found  that  it 
contains  statements  some  of  which  are  not  true  and  others 
about  which  he  knows  nothing,  that  he  did  not  rightiy  under- 
stand what  he  was  doing  at  the  time  he  signed  the  petition, 
and  that,  although  he  signed  the  affidavit,  he  did  not  fully 
understand  it.  The  other  swears  that  he  is  an  old  man, 
unlearned  and  unable  to  read  or  write,  that  he  did  not  realize 
he  was  a  petitioner  until  he  was  told  that  he  was,  after  it  had 
been  filed,  that  on  the  23rd  January  he  was  approached  at 
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his  own  home  by  one  Giroux,  a  hotel  keeper,  and  one  Forgie, 
a  barrister,  and,  after  some  talk,  went  at  their  request  to 
Giroux^s  hotel,  and  after  some  more  talk  in  the  presence  of 
one  Metcalf ,  another  barrister,  made  his  mark  to.  two  papers. 
He  says  the  petition  was  not  read  over  to  him  or  explained  to 
him,  that  he  had  no  independent  advice,  and  did  not  under- 
stand what  he  was  doing,  or  appreciate  the  position  he  was- 
taking,  that  what  he  did  was  not  of  his  own  motion,  but  on 
the  spur  of  the  moment,  at  the  request  of  Forgie,  and  with- 
out any  reflection  or  any  advice  from  any  one  but  Forgie  and 
Giroux. 

Xow,  these  two  later  affidavits  are  not  corroborated  by 
anyone,  as,  if  true,  they  might  have  been  in  important  par- 
ticulars. It  is  not  disputed  that,  as  alleged  in  the  petition, 
they  were  both  persons  who  voted,  and  had  a  right  to  vote 
at  the  election,  and,  even  if  it  be  true  that  the  one  wa§  par- 
tially intoxicated,  as  he  says,  and  the  other  old  and  illiterate, 
I  should  find  it  difficult  to  say,  having  regard  to  the  two  sets 
of  affidavits  alone,  that  credit  ought  to  be  given  to  the  later 
rather  than  to  the  earlier  ones.  But  these  later  affidavits 
are  not  only  not  corroborated,  but  are  contradicted  in  the  most 
positive  manner  and  with  particularity  by  Forgie  and  Giroux, 
and  also  by  one  Coxford,  who  was  present  when  Wright 
signed  the  petition,  and  who  had  previously  asked  him  to 
become  a  petitioner,  and  who  had  obtained  his  consent  to 
do  so.  ^ 

Under  these  circumstances  I  think  the  learned  Chief  Jus- 
tice could  not  do  otherwise  than  refuse  to  give  effect  to  the 
application  to  a  further  extent  than  he  did. 

It  turns  out  that,  although  Wright  was  assessed  for  over 
$1,000  within  the  electoral  riding,  his  farm  was  partly  in 
one  municipality,  in  which  he  lived,  and  partly  in  an  adja- 
cent municipality,  and  so  he  was  not  qualified  to  be  a  peti- 
tioner, as  required  by  the  Controverted  Elections  Act,  sec. 
3  (b).  Some  remarks  were  made  by  counsel  on  the  argument 
as  to  the  impropriety  of  persons  of  the  political  party  op- 
posed to  the  respondent  making  a  selection  of  persons  to  act 
as  petitioners.  But  it  is  to  be  remembered  that  all  voters 
have  a  right  to  be  and  may  be  interested  in  the  validity  of 
an  election,  and  if  they  have  reason  to  believe  it  is  invalid 
may  promote  a  petition  to  set  it  aside,  even  though  themselves 
not  possessing  a  sufficient  assessment  qualification  to  be  peti- 
tioners. 

The  present  case  may  be,  and  I  think  ought  to  be,  a  sug- 
gestion of  care  and  caution  to  electors  desiring  to  petition 
against  an  election,  to  select  a  petitioner,  not  only  of  sub- 
stance, but  of  intelligence  and  character. 
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« 

The  result  of  what  has  occurred  may  be  attended  by  this 

anomaly,  that  one  of  the  petitioners  may  be  found  at  the 

"  trial  opposing  the  petition,  and  if  he  maintains  his  present 

I  attitude  the  solicitor  and  counsel  for  the  other  petitioner? 

I  cannot  represent  him.    Nevertheless,  inasmuch  as  it  requires 

I  the  consent  of  all  to  withdraw  a  petition,  the  recusant  cannot 

I  forbid   or  prevent  the  continued   use  of  his  name  by  the 

others,  who  must  have  the  right  to  use  it  to  the  end  of  the 

I  proceedings,  notwithstanding  any  objection  on  his  part.   The 

j  case  of  Montfords  v.  Marsden,   [1895]   1  Ch.  11,  to  which 

my  attention  has  been  called  by  my  brother  Anglin,  affordf 

the  principle  which  is  here  applicable.     I  think  it  would  be 

expedient  by  legislation  to  remove  this  anomaly  by  enabling 

a   substitute  to  take  the  place  of  a  petitioner  desiring  to 

withdraw.    I  think  the  appeal  should  be  dismissed  with  costs. 

Garrow  and  Maclaren,  JJ.A.,  and  Anolin,  J.,  each 
^ave  reasons  in  writing  for  concluding  that  the  appeal  should 
be  dismissed  with  costs. 


June  29th,  1904. 
C.A. 

COOPER  v.  HAMILTON  STEEL  AXD  IRON  CO. 

MasUr  and  Servant— ^Injury  to  Servant — Negligence — Bail- 
vmy — Unpacked  Frog — Workmen's  Compensation  Ad-- 
Defect  —  Knowledge  of  Plamiiff  —  Question  for  Jury  — 
Nonsuit — A>?/'  Trial — "  \Yorlcman  " — Bailway  Owned  h^ 
Private  Company. 

Appeal  by  defendants  from  judgment  of  a  Divisional 
Court  by  which  the  judgment  at  the  trial  dismissing  the 
action  was  set  aside  and  a  new  trial  granted. 

E.  E.  A.  DuVornet,  for  appellants. 

S.  F.  Washington,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler.  M-VC- 
LENXAN.  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

OsLER,  J. A. — No  reasons  for  the  judgment -of  the  Divi- 
pional  Court  are  reported,  but  we  are  of  opinion,  after  an 
examination  of  the  evidence  and  consideration  of  the  points 
taken  by  Mr.  DuVernet,  that  in  the  result  it  must  he  aflfinne*]. 

Defendants  are  manufacturers  of  iron  and  steel,  and 
carry  on  a  large  business  of  that  kind  in  the  city  of  Ham- 
ilton. 
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On  their  premises  they  have  a  line  of  railway,  with 
switches,  turn-outs,  etc.,  connected  with  the  line  of  the  Grand 
Trunk  Kailway,  over  which  ordinary  freight  cars  and  their 
locomotives  used  for  the  purpose  of  their  business  are  drawn 
or  propelled  in  the  usual  manner. 

Plaintiff  was  employed  by  defendants  as  a  brakesman  in 
connection  with  their  railway.  On  4th  November,  1902, 
while  engaged  in  uncoupling  some  cars  passing  thereon,  his 
foot  caught  in  an  unpacked  frog,  or  in  the  unpacked  space 
between  the  line  rail  and  the  frog,  or  between  the  guard- 
rail and  other  fixed  rail,  and  was  severely  injured  by  the 
cars  passing  over  it. 

There  was  evidence  that  the  frog  or  space  was  not  packed, 
but  at  the  end  of  plaintiff^s  case  the  trial  Judge  took  the 
action  from  the  jury  and  dismissed  it,  being  of  opinion  that 
upon  the  evidence  it  appeared  that  plaintiff  was  aware  be- 
fore the  accident  of  the  existence  of  the  defect  he  complained 
of,  and  had  not  given  notice  of  it  to  his  employers,  and  that 
there  was  no  evidence  that  defendants  or  their  officers  were 
aware  of  it. 

Apart  from  the  question  of  the  application  of  sec.  5  of  the 
Act,  which  I  shall  presently  refer  to,  it  was  open  to  the  jury 
to  find  that  the  omission  of  the  packing  was  a  defect  in  the 
condition  or  arrangement  of  the  ways,  works,  machinery,  or 
plant  used  in  defendants'  business. 

I  do  not  understand  that  the  contrary  was  contended. 
The  danger  to  brakesmen  from  this  cause  has  long  been  well 
known  and  obvious. 

It  is  neither  necessary  nor  desirable  to  discuss  the  evid- 
ence of  notice  and  knowledge  on  the  part  of  defendants  and 
plaintiff,  ai?  the  case  is  to  be  tried  again.  It  is  enough  to 
say  that,  in  our  opinion,  there  was  evidence  for  the  jury  on 
these  points,  and  that  the  case  ought  not  to  have  been  with- 
drawn from  them.  Plaintiff  absolutely  denied  knowledge  of 
the  defect,  and,  although  there  is  some  confusion  and  uncer- 
tainty in  one  or  more  of  his  answers  on  cross-examitiation, 
particularly  in  answer  to  a  double  question,  yet,  taking  his 
evidence  as  a  whole,  we  think  it  was  for  the  jury  and  not 
for  the  Judge  to  pass  upon  its  meaning  and  to  say  whether  he 
should  be  held  to  have  known  before  the  accident  of  the 
existence  of  the  defect. 

It  was  further  contended  for  plaintiff  that  he  was  within 
the  pMection  of  sec.  5  of  the  Workmen's  Compensation  Act, 
which  enacts  in  effect  that  where  within  this  Province  per- 
sonal injury  is  caused  to  a  workman  employed  on  or  about 
any  railway,  by  reason  of  the  absence  of  packing  where  it  is 
prescribed  by  sub-sees.    (2)    and   (3),  such  injury  shall  be 
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deemed  and  taken  to  have  been  caused  by  reason  of  a  defect 
within  the  meaning  of  clause  (1)  of  sec.  3  of  tiie  Act.  For 
the  defendants  it  was  argued  that  the  word  "  railway  ''  in  this 
section  means  a  railway  worked  by  an  incorporated  railway 
company  under  statutory  powers;  but^  as  was  said  in  Fir- 
bank  V.  Doughty,  10  Q.  B.  D.  358,  a  decision  upon  the  claiise 
in  the  English  Act  which  corresponds  generally  with  sub-sec. 
6. of  sec,  3  of  ours,  I  see  no  reason  for  thus  restricting  the 
natural  sense  of  the  word. 

It  is  a  large  and  general  term,  and  even  if  the  word 
"  workman  ^'  as  used  in  the  section  means  **  railway  servant " 
(sec.  2  (3)),  it  is  quite  as  apt  and  permissible  to  interpret 
this  as  railway  "owner^s^'  servant,  as  railway  "company's'' 
servant,  railway  servant  being  a  mere  ellipsis  for  some  larger 
phrase  which  is  not  used  in  the  Act. 

Appeal  dismissed  with  costs. 


Jui?E  29th,  1904. 
C.A. 

FITZGERALD  v.  WALLACE. 

Contract — Services  Rendered  to  Relative  —  Promise  to  Re- 
munerate by  J'estamentary  Bequest  —  Part  Fulfilment — 
Inadequacy  of  Provision — Action  against  Executors, 

Plaintiflf  was  a  niece  of  Jane  Merry,  late  of  Watford, 
widow,  who  died  on  3rd  March,  1901,  leaving  a  will  whereby, 
amongst  other  devises  and  bequests,  she  devised  her  dwelling 
house  to  plaintiff  for  her  life,  with  remainder  to  her  lawful 
issue;  and  bequeathed  to  her  absolutely  certain  household 
chattels. 

Plaintiff  accepted  these  provisions  of  the  will,  but  later, 
in  the  year  1901,  she  commenced  this  action  agaiuBt  the 
executors  and  the  other  beneficiaries  under  the  will,  claiming 
a  declaration  that  she  was  entitled  in  fee  to  the  property 
whereon  the  testatrix  lived,  the  furniture  and  househdd 
effects,  and  the  sum  of  $3,000  and  interest,  or  in  the  alter- 
native $5,000  damaees  for  breach  of  agreement  to  make  pro- 
vision by  will  in  plaintiff^s  favour  to  the  extent  above  men- 
tioned, or  as  a  further  alternative  $5,000  as  compensation  for 
services  rendered  by  plaintiff  to  the  testatrix.  Defendante 
denied  that  there  was  any  agreement  by  the  testatrix  to 
make  a  provision  in  plaintiff^s  favour  and  set  up  the  Statute 
of  Frauds  and  the  Statutes  of  Limitations. 

The  action  was  tried  by  Boyd,  C,  who  gave  judgment 
dismissing  it  without  costs. 
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Plaintiff  appealed,  but  abandoned  the  claim  for  a  declar- 
ation that  she  was  entitled  to  the  property,  and  relied  chiefly 
upon  the  claim  to  be  compensated  for  her  services  as  upon  a 
quantum  meruit. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  appellant. 

I.  F.  Hellmuth,  K.C.,  for  adult  defendants. 

F.  P.  Betts,  London,  for  infant  defendants. 

The  judgment  of  the  Court.  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow^  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss^  C.J.O. —  .  .  .  There  was  some  conflict  of  tes- 
timony as  to  the  nature  and  extent  of  the  testatrix's  declar- 
ation of  intention  with  regard  to  plaintiff,  and  much  as  to 
the  nature  and  extent  of  the  services  rendered  by  plaintiff 
and  as  to  the  payments  or  allowances  made  to  her  by  the 
testatrix.  The  testimony  shews  that  for  a  period  of  years 
from  1880,  when  plaintiff  became  an  inmate  of  the  testatrix's 
house,  until  1897,  when  she  married  and  went  to  reside  with 
her  husband  in  another  house  in  Watford,  she  took  an  active 
and  considerable  share  in  the  household  work  usual  in  and 
about  a  dwelling  house  of  its  kind;  that  at  first,  when  she 
was  quite  young,  she  received  no  money  pa3cment,  but  after  a 
few  years  she  received  $1  and  $1.25  per  week,  which  would 
represent  about  what  was  then  being  paid  for  servants'  wages 
in  Watford ;  that  the  testatrix  on  several  occasions  mentioned 
to  others,  and  more  than  once  to  plaintiff  herself,  that  if  she 
renrained  with  her  until  her  death  she  would  leave  her  well 
provided  for,  or  used  expressions  to  that  effect ;  that  in  1884, 
when  plaintiff's  father  was  alive,  the  testatrix  made  a  will 
whereby  she  bequeathed  to  plaintiff's  father  the  interest  upon 
$2,000  for  his  life,  and  gave  plaintiff  $1,000,  and  also  the 
said  sum  of  $2,000  upon  her  father's  death ;  that  after  plain- 
tiff's marriage  another  person  was  engaged  in  her  place,  and, 
though  she  visited  the  testatrix  from  time  to  time  and  occa- 
sionally assisted  in  some  household  matters,  such  as  pre- 
serving fruit,  she  was  not  called  upon  to,  and  did  not,  per- 
form services  such  as  she  had  rendered  while  living  in  the 
house. 

The  statements  of  intentioii  were,  as  the  learned  Chancel- 
lor found,  of  too  vague  and  indefinite  a  nature  to  be  capable 
of  being  treated  as  a  promise  or  bargain.  Remarks  such  as 
are  attributed  to  the  testatrix  to  the  effect  that  plaintiff  would 
be  left  well  provided  for,  or  that  the  testatrix  would  be 
mindful  of  her  in  her  will,  and  the  like,  would  ordinarily  not 
bo  considered  as  anything  more  than  the  merest  expressions 
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of  good  will.  Nor  are  they  strengthened  in  this  ease  by  refer- 
ence to  the  correspondence  between  the  testatrix  and  plain- 
tiflE^s  father,  spoken  ,of  in  the  evidence,  for  that  contains  no 
more  than  a  promise  to  him  that  if  he  saw  fit  to  come  to 
her  and  bring  his  son  William  and  plaintiff,  she  woald  make 
it  a  home  for  them  and  would  send  them  back  if  they  did 
not  like  it.  And  all  that  happened  afterwards  shews  there 
was  no  definite  promise,  and  that  plaintiff  had  nothing  to 
rely  npon,  and  in  fact  did  rely  upon  nothing  but  the  hope  or 
expectation  that  the  testatrix,  in  addition  to  the  house  she 
provided  her  with  and  the  money  she  paid  her,  would  make 
a  substantial  provision  for  her  by  her  will.  But  the  nature 
and  extent  of  the  provision  she  was  quite  willing  to  intrust 
to  the  testatrix's  sense  of  kindness  and  generosity. 

The  knowledge  of  the  contents  of  the  will  of  1884  which 
plaintiff  obtained,  contrary  to  the  testatrix's  intention,  may 
have  led  her  to  suppose  that  the  testatrix  would  continue  that 
or  some  similar  provision,  but  that  was  tO  be  left  to  the  tes- 
tatrix to  determine. 

The  case  cannot  be  looked  at  in  the  same  way  as  the  case 
of  a  person  seeking  compensation  for  services  being  induced 
to  alter  his  or  her  position  upon  a  promise  which  the  person 
making  it  wholly  neglected  to  fulfil,  and  the  Court  finding 
itself  unable  to  enforce  fulfilment  in  specie  against  the  re- 
presentatives. Here  the  hope  or  expectation  has  not  been 
wholly  defeated.  The  extent  of  the  compensation  was  left 
to  be  determined  by  the  testatrix.  She  has  not  neglected 
the  matter,  but  has  made  a  disposition  in  plaintiff's  favour. 
Whether  it  is  adequate  or  inadequate,  it  cannot  be  said  that 
the  testatrix  has  wholly  failed  to  give  effect  to  her  repre- 
f^entations.  The  different  provisions  she  made  at  different 
times  shew  that  she  was  giving  the  matter  consideration,  and 
judging  according  to  the  circumstances  as  they  altered  from 
time  to  time.  When  the  plaintiff  was  young  and  compara- 
tively helpless,  it  was  not  unlikely  that  the  testatrix  would 
consider  as  necessary  a  somewhat  liberal  provision  for  her. 
When  she  married  she  may  not  unreasonably  have  considered 
her  as  well  provided  for — and  the  provision  then  made  is 
made  in  view  of  that  consideration.  The  birth  of  issue  of 
the  marriage  induced  further  modifications,  but  no  doubt  she 
considered  that  in  making  the  provision  with  respect  to  the 
issue  she  was  really  benefiting  plaintiff.  The  testatrix's 
estate  is  not  large,  but,  as  the  learned  Chancellor  remarks, 
she  might  well  have  made  more  ample  compensation  to  plain- 
tiff in  addition  to  what  the  latter  received  while  living  with 
iho  testatrix.  However,  that  is  not  a  matter  for  our  inter- 
ference. We  think  that  upon  the  facts  and  the  law  plaintiff 
has  failed. 
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The  appeal  must  be  dismissed.  The  costs  of  the  infant 
defendants  will  be  borne  by  the  estate,  but  plaintiff  must  pay 
those  of  the  other  defendants,  if  asked. 


June  29th,  1904. 
C.A. 

Re  town  of  BEELIN  AND  TOWNSHIP  OF  WATER- 
LOO. 

Municipal  Corporations — Extension  of  Sewers  into  Ad  join- 
ing  Municipalities  —  N^ecessity  for  By-law  —  Terms  and 
Conditions  —  Compensation  —  Arbitration  and  Award  — 
Acquisition  of  Lands — Setting  aside  Award — Bemitting 
Matter  to  Arbitrators. 

Appeal  by  the  town  corporation  from  order  of  Teetzel, 
J.,  ante  145,  setting  aside  an  award  respecting  the  extension 
of  the  sewage  of  the  town  into  the  township. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Oslek,  Maclex- 
NAN,  Garrow,  Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  E.  P.  Clement,  K.C.,  and  C.  A. 
Moss,  for  appellants. 

E.  E.  A.  DuVernet  and  D.  C.  Ross,  for  the  township 
corporation. 

G arrow,  J. a.  (after  stating  the  facts) : — No  by-law,  so 
far  as  appears,  was  ever  passed  by  the  municipal  council  of 
the  town  of  Berlin  defining  the  lands  to  be  taken  or  affected, 
or  the  route  of  the  proposed  sewer  into  or  through  the  tovm- 
ship  of  Waterloo. 

This,  it  appears  to  me,  is  a  fatal  defect. 

Section  554  of  3  Edw.  VII.  ch.  19  enacts  that  by-laws 
may  be  passed  by  the  councils  of  counties,  cities,  towns,  town- 
ships, and  villages,  for  .  .  .  taking  or  using  any  land  in 
OT  adjacent  to  the  municipality  in  any  way  necessary  or  con- 
venient for  the  opening,  making,  etc.,  of  .  .  sewers,  and 
for  entering  upon,  taking,  or  using  any  land  in  or  adjacent 
to  the  municipality,  for  the  purpose  of  providing  an  outlet 
for  any  sewer,  or  of  establishing  works  or  basins  for  the 
interception  or  purification  of  sewage.     .     . 

By  sec.  555  it  is  provided,  (1)  that  in  case  any  .  . 
town  .  .  is  so  situated  that  in  the  construction  of  any 
sewer  therein  it  becomes  necessary  in  order  to  procure  an 
outlet  therefor  to  extend  the  same  into  or  through  a  con- 
tiguous municipality,  the  .  .  town  .  .  shall  have 
power,   subject  as  hereinafter   provided,  to  so  extend  such 
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fiewer  into  or  through  such  contiguous  munieipality,  and 
shall  have  power  to  unite  and  connect  the  same  to  any  al- 
ready existing  sewer  or  sewers  of  such  contiguous  munici- 
pality, upon  such  terms  and  conditions  as  may  be  agreed 
upon  between  the  respective  municipalities,  and  in  case  of  a 
difference,  then  upon  such  terms  and  conditions  as  may  be 
determined  by  arbitration  .  .  .  ;  and  (2)  in  case  where 
any  municipality  object  to  allow  an  adjoining  municipality 
to  connect  a  sewer  with  any  existing  sewer,  or  to  extend  a 
sewer  through  its  territory  as  above  provided,  the  arbitrators 
shall  not  only  determine  the  terms  and  conditions  upon 
which  the  connection  or  extension  is  to  be  made,  but  also 
whether  the  connection  or  extension  should,  under  the  cir- 
cumstances, be  permitted  or  allowed  to  be  made. 

The  whole  scope  and  trend  of  this  legislation,  it  appears 
to  me,  is  clearly  based  upon  this,  that,  as  the  first  step,  a 
condition  precedent  as  it  might  be  called,  a  by-law  defining 
the  course  in  the  contiguous  municipality  of  the  proposed 
sewer,  and  the  lands  and  roads  to  be  affected,  shall  first  be 
duly  passed  by  the  municipality  seeking  the  extension,  and 
notice  thereof  given  to  the  contiguous  municipality.  The 
proposition,  in  other  words,  is  not,  in  my  opinipn,  an  al>- 
stract  but  a  concrete  one — and  until  it  has  assumed  the  lat- 
ter form  by  means  of  a  properly  prepared  by-law  there  is 
nothing  to  arbitrate  upon,  nor  indeed  anything  upon  which 
the  contiguous  municipality  is  legally  called  upon  to  express 
either  assent  or  dissent.  See  Rose  v.  Wawanosh,  19  0.  R 
294. 

But  not  only  is  there,  in  my  opinion,  for  the  reasons  which 
I  have  given,  no  proper  commencement  of  the  proceedings 
upon  which  to  base  an  award,  but  there  is  also  in  the  award 
itself  a  total  lack  of  any  terms  or  conditions  imposed  jxpoix 
Berlin  such  as  the  statute  contemplates.  This  may  or  may 
not  be  in  itself  a  sufficient  reason  to  invalidate  the  award,  but 
it  is  at  all  events  an  amply  sufficient  reason  under  the  cir- 
cumstances for  remitting  the  matter  for  further  considera- 
tion. 

The  answer  of  council  for  Berlin  as  to  this  is,  that  Watei^ 
loo  did  not  propose  any  terms  and  conditions,  and  that 
therefore  there  was  no  "  difference  "  upon  which  the  arbitra- 
tors could  act. 

But  Waterloo  resisted  the  application  in  toto.  Until  the 
(juosition  was  determined,  it  had  not  become  a  question  of 
terms  and  conditions.  And  when  it  was  determined  adversely 
to  Waterloo,  as  it  was  by  the  arbitrators,  Waterloo  should 
certainly  have  had  an  opportunity,  before  the  award  was 
made,  of  suggesting  and  of  having  considered  such  reasonable 
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terms  and  conditions  as  were  necessary  to  protect  the  in- 
habitants of  that  township.  No  such  opportunity  was  appar- 
ently given.  The  matter — and  apparently  the  only  matter — 
submitted  to  the  arbitrators  was  the  question  of  whether 
Berlin  should  or  should  not  be  allowed  to  make  the  extension. 

N"o  special  duty  was,  under  the  circumstances,  cast  upon 
Waterloo  to  guggest  terms  and  conditions,  and  their  failure  - 
to  do  so  should  not  have  been  taken  as  a  submission  to  the  in- 
vasion of  that  township  unconditionally.  Indeed,  the  duty  of 
making  such  suggestion  of  terms  and  conditions  rested  in 
the  first  instance  quite  as  much  upon  Berlin  as  upon  Water- 
loo. The  former  was  seeking  the  favour,  and  should,  I  think, 
have  submitted  the  proposition,  including  the  terms  and 
conditions,  in  such  a  way  and  shape  as  to  raise  if  necessary 
the  "  difference,"  if  any,  to  be  determined  by  the  arbitrators. 
The  statute  clearly  implies,  if  it  does  nbt  express,  that  there 
shall  be  terms  and  conditions  of  some  sort,  and  I  am  in- 
clined to  think  that  the  award  is  defective  in  law  upon  this 
ground,  because  it  does  not  shew  an  adjudication  upon  this 
subject  one  way  or  the  other,  for  the  wholly  unnecessary 
adjudication  upon  the  question  of  compensation,  a  matter 
provided  for  by  the  statute  itself,  and  therefore  not  one  to  be 
dealt  with  by  the  arbitrators,  cannot  be  fairly  called  such  an 
adjudication.  I  do  not,  however,  feel  called  upon  to  pro- 
nounce a  final  opinion  on  this  point,  because  in  any  event  it 
appears  to  me  ttiat  Waterloo,  as  a  matter  of  right,  and  if 
not  of  right  then  of  grace,  should  have  an  opportunity  of 
having  proper  terms  imposed  upon  Berlin  as  the  condition 
of  the  proposed  extension. 

Strictly  speaking,  I  think  the  proper  order  to  make  is  to 
set  aside  the  award  altogether  upon  the  first  ground.  But 
it  seems  a  pity,  as  time  is  a  very  great  object,  we  were  told, 
to  compel  proceedings  to  be  begun  de  novo,  and  so,  if  the 
parties  consent,  the  matter  may  be  remitted  to  the  arbitrators, 
with  instructions  to  define  in  the  award  the  proposed  sewer 
and  works,  and  the  lands  to  be  acquired  or  affected  thereby, 
and  the  terms  and  conditions  upon  which  the  extension  may 
be  made,  Berlin,  of  course,  first  passing  the  necessary  by-law 
with  proper  definitions  as  before  indicated. 

But,  if  the  parties  do  not  consent,  then  the  award  should, 
I  think,  simply  be  set  aside  with  costs  to  the  township  of 
Waterloo  here  and  below. 

OsLER  and  Maclaren,  JJ.A.,  concurred. 

Maclenkax,  J. a.  (dissenting):  —  The  grounds  upon 
which  the  award  was  set  aside  are  t^vo,  first,  because  no  speci- 
fic lands  were  mentioned  therein  which  might  be  taken  by 
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the  town  for  sewer  purposes ;  and  secondly,  because  it  did  not 
state  upon  what  terms  and  conditions,  if  any,  the  town  might 
acquire  lands  within  the  township. 

I  do  not  think  either  of  these  grounds  fatal.  Independ- 
ently of  the  statute,  the  town  had  no  power  to  extend  its 
sewage  works  beyond  its  own  municipal  limits,  or  into  an 
adjacent  township.  That  power  is  conferred  by  sec.  554  of  3 
Edw.  VII.  ch.  19,  subject  to  the  payment  of  compensation 
and  to  any  restrictions  imposed  by  the  Act  Section  555 
confers  the  same  power  more  specifically,  and  adds  that  it 
may  be  exercised  upon  such  terms  and  conditions  as  may  be 
agreed  upon  between  the  respective  municipalities,  and  in  case 
of  a  difference  then  upon  such  terms  and  conditions  as  may 
be  determined  by  arbitration.  Sub-section  2  of  the  same 
section  556  provides  that  where  the  adjacent  municipality 
objects  altogether  to  the  proposed  invasion,  the  arbitrators 
shall  not  only  determine  the  terms  and  conditions  on  which 
that  may  be  done,  but  also  whether  or  not  it  may  be  done 
at  all. 

It  is  evident  that  unless  the  town  could  get  permission  to 
extend  its  works  into  the  township,  it  was  an  end  of  the  mat> 
ter.  The  consideration  of  a  route,  or  of  lands  to  be  acquired, 
or  plans  to  be  prepared,  would  be  useless.  Therefore  the  first 
thing  the  town  did  was  to  ask  for  permission,  and  that  was 
refused.  An  arbitration  then  became  necessary,  and  at 
that  stage  the  sole  difference  which  existed  between  the  par- 
ties was  whether  the  extension  should  be  allowed  or  not. 
Arbitrators  were  appointed,  and  sub-sec.  2  cast  upon  them 
the  duty  of  determining  not  only  whether  the  required  per- 
mission should  be  granted,  but  also,  in  case  of  a  difference, 
the  terms  and  conditions.  Xow,  it  is  evident  from  the  lan- 
guage of  the  statute  that  the  arbitrators  could  not,  of  their 
own  volition,  impose  terms  and  conditions  upon  the  town 
]n  the  exercise  of  the  right  which  it  sought.  They  could  only 
do  that  in  case  of  a  difference,  and  it  does  not  appear  that 
either  party  sought  to  qualify  the  right  by  any  terms  or  con- 
ditions whatever,  or  that  any  difference  with  respect  to  such 
was  brought  to  their  attention  or  notice  or  submitted  to  them 
for  determination. 

That  being  so,  I  think  the  arbitrators  did  all  that  their 
duty  under  the  statute  required  of  them,  and  that  their  award 
U  good. 

I  am,  therefore,  of  opinion  that  the  appeal  shoul3  be 
allowed  with  costs. 

Moss,  C.J.O.,  agreed  with  Maclennan,  J.A. 
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June  29th,  1904. 
C.A. 

EOBB  V.  SAMIS. 

Vendor  and  Purchaser — Action  by  Purchaser  for  Rescission 
of  Sale  of  Land — Misrepresentations — Knowledg^e  of  Pur- 
chaser— Eviden/^e  as  to  Falsity  of  Statements — State- 
ments  Made  in  Good  Faith. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  C.J., 
(2  0.  W.  R.  706),  dismissing  the  action  with  posts. 

W.  B.  Bidden,  K.C.,  and  J.  Greenizen,  Petrolia,  for 
appellant. 

A.  B.  Aylesworth,  K.C.,  and  C.  A.  Moss,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclennan, 
6akrow>  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.  (after  reviewing  the  evidence)  : — Dealing 
with  the  case,  as  it  was  treated  on  the  argument,  as  one  en- 
tirely of  fact,  we  find  no  sufficient  reason  for  reversing  the 
Chief  Justice^s  conclusion. 

Appeal  dismissed  with  costs. 

June  29th,  1904. 
C.A. 

MITCHELL  V.  CANADA  FOUNDRY  CO. 

Master  and  Servant — Injury  to  Servant — Death — Negligence 
— -Dangerous  Work — Instructions  of  Foreman — Defective 
Appliances — Findings  of  Jury — Knowledge  of  Danger — 
Voluntarily  Incurring  Risk — Workw^an's  Compensation 
Act, 

Appeal  by  defendants  from  judgment  of  Meredith.  C.J., 
in  favour  of  plaintiffs  for  $1,872,  upon  the  findings  of  a 
jury,  in  an  action  by  the  widow  and  children  of  Charles 
Mitchell  to  recover  damages  for  his  death. 

Mitchell  was  a  workman  employed  by  defendants  in  the 
construction  of  the  iron  work  upon  a  large  buildinsr  in  course 
of  erection.  The  steel  trusses  had  been  erected,  and  the 
deceased  was  engaged  with  three  other  men  in  placing  and 
fastening  in  position  the  purlins  which  unite  the  tnjsses  in 
longitudinal  directions.  Tn  the  earlv  stasres  of  the  work  a 
gin  pole  was  used  for  raising  the  purlins  to  their  place  on  the 
truss,  but,  by  the  direction  of  defendants'  superintendent. 
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one  Law,  its  use  was  given  up,  and  a  davit  or  monkey  was 
used,  or  a  block  was  fastened  to  a  purlin  or  strut  which 
had  already  been  placed  in  position  above,  and  the  lower  pur- 
lin drawn  up  by  means  of  a  line  running  through  the  Slock. 
The  latter  contrivance  was  used  on  the  occasion  in  question. 
The  distance  between  the  strut  and  the  place  for  the  purlin 
on  the  top  chord  was  not  sufficient  to  permit  of  the  purlin 
being  hoisted  to  a  height  that  would  enable  it  to  swing  aboTe 
and  drop  into  its  position.  It  was  necessar)^  for  the  men  to 
lift  or  shove  the  ends  up  so  that  they  would  get  into  place. 
For  that  purpose  they  had  to  descend  to  a  brace  of  the  truss 
below.  The  deceased  went  down,  and  while  on  the  brace 
he  fell  to  the  floor,  a  distance  of  48  feet,  and  received  in- 
juries from  which  he  died  the  next  day.. 

In  answer  to  questions  the  jury  found:  (1)  that  there 
was  a  defect  in  the  condition  or  arrangement  of  the  appli- 
ances; (2)  that  the  defect  was  that  neither  the  davit  nor  the 
block  would  raise  the  purlin  high  enough;  (3)  that  the  fail- 
ure to  discover  or  remedy  the  defect  was  due  to  the  negli- 
gence of  defendants  or  their  foreman,  Bullock;  (4)  that  the 
injuries  to  the  deceased  were  caused  by  the  defect;  (5)  that 
Bullock  was  intrusted  with  the  duty  of  seeing  that  the  con- 
dition or  arrangement  of  the  appliances  was  proper;  (6) 
that  the  deceased  could  not  by  the  exercise  of  reasonable  care 
have  avoided  the  accident;  (7)  that  the  purlin  could  not 
have  been  raised  above  the  upper  chord  either  by  the  use  of 
the  davit  or  the  block  lashed  to  the  strut;  (8)  that  Bullock 
was  guilty  of  negligence;  (9)  that  his  negligence  was  in  not 
using  proper  appliances,  and  that  the  gin  pole  was  the  proper 
appliance;  (10)  that  the  mode  of  lashing  the  block  to  the 
strut  was  adopted  with  Bullock's  approval;  (11)  damages 
$1,872  distributed  among  plaintiffs;  (12)  that  deceased  knew 
and  fully  appreciated  the  risk  he  ran  in  doing  the  work 
with  the  appliances  which  were  used;  (13)  that  he  did  not 
voluntarily  incur  the  risk,  but  was  working  under  protest; 
(14)  that  the  equivalent  of  deceased's  earnings  for  3  years 
preceding  was  $1,872. 

E.  E.  A.  DuVernet,  for  defendants,  anpellants. 

J.  M.  Godfrey,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclexnan'. 
G  ARROW,  and  Maclaren.  J  J.  A.),  was  delivered  by 

Moss,  C.J.O.  (after  stating  the  facts  at  length) :— We 
think  that  there  was  a  ca?e  proper  to  be  submitted  to  the 
jur}'. 
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There  is  ample  evidence  to  support  the  jury's  finding  that 
the  gin  pole  was  the  safe  and  proper  appliance  to  be  used  for 
the  work  in  which  deceased  was  engaged,  and  that  the  accid- 
ent would  not  have  happened  but  for  the  use  of  the  other  con- 
trivance necessitating  the  deceased's  going  down  from  the 
top  chord.  Indeed  Bullock's  statements  to  that  effect  were 
suflScient  of  themselves,  though  they  are  supported  by  other 
testimony. 

Then,  was  there  evidence  of  negligence  on  the  part  of 
defendants  in  not  using  the  gin  poles,  and  directing  the 
use,  instead  of  it,  of  the  other  appliances?  There  is  reklly 
no  distinction  to  be  drawn  between  the  other  appliances  use<f . 
Bullock  directed  the  use  of  the  davit,  and  knew  that  the 
block  had  to  be  and  was  sometimes  used  instead  of  the  davit. 
The  use  of  the  block  on  this  occasion  was  not  the  cause 
of  the  accideikt,  further  than  its  inability  to  raise  the  purlin 
to  a  proper  height,  just  as  the  inability  of  the  davit  to  do 
so,  rendered  necessary  the  descent  from  the  top  chord. 

The  real  cause  was  the  failure  to  adopt  the  safe  and 
proper  means  by  the  use  of  the  gin  pole.  Defendants'  neglect 
of  this  course,  and  their  direction  to  use  the  other  means, 
led  to  the  accident,  which  otherwise  would  not  have  hap- 
pened. The  evidence  and  the  findings  shew  that  deceased 
would  not  have  been  obliged  to  leave  the  top  chord,  where 
he  was  safe,  but  for  the  failure  to  raise  the  pnrlin  to  a 
suflBcient  height,  and  that  it  wtis  while  engaged  in  the  oper- 
ations rendered  necessary  on  that  account  that  he  met  his 
death.  And  there  is  no  ground  for  the  argument  that  he 
was  not  using  proper  and  reasonable  care,  even  if  the  finding 
of  the  jury  did  not  dispose  of  the  question.  It  is  clear 
that  he  was  not  deliberately  exposing  himself  to  a  dsCnger 
which  he  saw  must  inevitably  result  in  injury  to  him. 

The  finding  that  deceased  knew  and  appreciated  the  risk 
he  ran  does  not  relieve  defendants,  for,  as  the  jury  also  find, 
he  was  not  voluntarily  agreeing  to  accept  it.  And  in  order  to 
obtain  the  benefit  of  the  former  finding  defendants  should 
also  have  obtained  a  finding  from  the  jury  that  deceased  had 
agreed  to  undertake  the  risk  of  the  defect  or  negligence  on 
which  the  action  is  founded:  Smith  v.  Baker,  [1891]  A.  C. 
326;  Williams  v.  Birmingham  Battery  and  Metal  Co.,  [1899] 
2  Q.  B.  338.  And  this  the  jurv'  have  not  found,  but  the 
contrary. 

It  was  conceded  that,  if  defendants  were  liable,  the  dam- 
ages were  moderate  and  could  not  be  objected  to. 

Appeal  dismissed  with  costs. 
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June  29th,  190-4. 
C.A. 

TORONTO    GENERAL    TRUSTS    CORPORATION    ?. 
CENTRAL  ONTARIO  R.  W.  CO. 

Railway — Bonds — Mortgage — Defatdt  in  Payment — Sale  of 
Railway — Jurisdiction  of  High  Court  to  Order — RaH- 
way  Subject  to  Legislative  Authority  of  Dominion. 

Appeal  by  defendant  S.  J.  Ritchie  from  judgment  of 
Boyd,  C,  6  0.  L.  R.  1,  2  0.  W.  R.  259,  upon  two  issues 
tried  before  him  as  to  the  validity  of  a  sale  of  defendant 
company^s  railway. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAN,  Garrow,  and  Maclaken,  J J.A. 

A.  B.  Aylesworth,  K.C.,  W.  Barwick,  K.C.,  and  J.  H. 
Moss,  for  appellant. 

C.  Robinson,  K.C.,  W.  R.  Riddell,  K.C.,  and  H.  E.  Rose, 
for  defendants  T.  G.  Blackstock  and  Robert  Weddell. 

D.  L.  McCarthy,  for  plaintiffs. 

Moss,  C.J.O. — I  have  come  to  the  conclusion,  though  not 
without  some  hesitation  and  doubt,  that  the  judgment  ap- 
pealed from  should  be  aflBrmed.  The  only  question  ai^ed 
was  as  to  the  jurisdiction  of  the  High  Court  to  order  a  sale  of 
defendants'  railway  and  undertaking. 

Upon  the  passing  by  the  Parliament  of  Canada  of  the 
Act  47  Vict.  ch.  60,  the  defendants'  railway  became  and  is 
now  subject  to  the  legislative  authority  of  the  Parliament  of 
Canada.  The  provisions  of  sees.  278,  279,  and  280  of  the 
Dominion  Railway  Act,  1888,  which  were  first  enacted  by  the 
Act  40  Vict.  ch.  24  (D.),  and  which  are  in  substance  re- 
enacted  in  sec.  240  of  the  Railway  Act,  1903  (D.),  were 
therefore  applicable  to  defendants'  railway  at  the  date  of 
the  coniniencement  of  the  present  action,  and'  the  question 
is,  what  is  their  effect  as  respects  plaintiffs'  rights  under 
the  mortgage  given  to  them  by  defendants  as  security  for  the 
bonds  therein  mentioned. 

The  language  of  sec.  278  does  not  convey  to  my  mind  the 
impression  that  Parliament  had  any  intention  of  dealing  with 
the  jurisdiction  of  the  Courts  or  of  making  any  declaration 
with  regard  to  that  question.  I  agree  with  defendants'  argu- 
ment that,  so  far  as  judicial  sales  are  concerned,  Parliament 
was  merely  making  provision  for  cases  where  imder  the  juris- 
pnidence  of  any  Province  a  sale  might  lawfully  be  made  of 
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a  railway  under  Judicial  process.  What  was  desired  was  to 
place  within  a  purchaser's'  reach  the  means  by  which  such 
a  sale  would  no  longer  be  open  to  the  objection  that  the  effect 
of  such  a. proceeding  was  to  put  an  end  to  an  undertaking 
which  it  was  in  the  public  interest  should  not  cease  to  oper- 
ate. If  the  intention  was  to  go  beyond  that,  the  language  is 
not  very  happily  chosen.  It  may  have  been  and  very  pro- 
bably was  the  case  that  when  the  legislation  took  effect  the 
jurisprudence  of  the  Province  of  Quebec  permitted  sales  of 
railway  undertakings  under  judicial  process,  and  that  even 
though  the  proceedings  were  not  taken  directly  for  that  pur- 
pose. But  that  was  not  the  course  of  the  Courts  in  this 
Province.  They  adopted  the  view  held  in  England,  that 
while  the  power  of  the  Court  of  Chancery  to  decree  a  sale  of 
mortgaged  property  for  satisfaction  of  the  debt  was  un- 
doubted, it  was  not  desirable  in  the  public  interest  to  exercise 
that  power  in  the  case  of  mortgages  of  railways.  This  hold- 
ing was  based  on  grounds  similar  to  those  on  which  the 
decisions  in  England  proceeded,  viz.,  that  the  remedies  of 
creditors  were  restrict^  because  it  was  conceived  that  they 
ought  to  be  subordinated  to  the  public  interests,  and  that  the 
power  to  acquire  lands  was  conferred  on  railways  with  the 
intent  that  lands  so  acquired  should  not  be  lim^ited  or 
alienated  to  any  other  purpose:  Gait  v.  Erie,  etc.,  R.  W.  Co., 
14  Gr.  499.  And  fof  these  and  the  like  reasons  the  Court 
withheld  its  hand.  And  so  I  apprehend  the  rule  continues  to 
,be  with  regard  to  mortgages  of  railways  in  Ontario  that  are 
not  subject  to  the  legislative  authority  of  the  Parliament  of 
Canada.  But,  as  respects  railways  subject  to  that  authority, 
the  provisions  of  46  Vict.  ch.  24  (D.)  seem  to  have  the  effect 
of  removing  the  main  difficulty  that  existed  to  the  exercise 
by  the  Court  of  its  ordinary  jurisdiction  in  respect  of  mort- 
gaged property.  And  there  no  longer  appears  to  be  the  same 
objection  to  the  Court  giving  full  effect  to  the  terms  and  in- 
tent of  a  mortgage  of  property  given  as  security  for  the  pay- 
ment of  money.  In  Redfield  v.  Wickham,  13  App.  Cas.  467, 
the  question  at  issue  only  involved  a  consideration  of  the 
effect  of  those  sections  having  regard  to  the  law  of  Qnebec, 
but  the  whole  subject  was  apparently  carefully  considered  by 
the  Judicial  Committee,  and  Lord  Watson's  language  in  some 
parts  of  the  judgment  indicates  an  opinion  in  favour  of  the- 
view  taken  by  the  Chancellor  in  this  case.  He  treats  the 
legislation  as  introducing  a  clear  distinction  between  the  law 
of  England  and  our  law,  so  far  at  least  as  railways  subject 
to  the  legislative  authority  of  the  Parliament  of  Canada 
are  concerned. 
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In  Phelps  V.  St.  Catharines  and  Niagara  R.  W.  Co.,  19  0. 
R.  501,  th'e  provisions  of  sees.  278  et  seq.  of  the  Railway  Act 
do  not  appear  to  have  been  noticed  in  argument  or  in  the 
judgments,  probably  because  it  may  have  been  thought  that 
the  point  there  involved  did  not  call  for  consideration  of 
these  provisions.  In  the  present  case  it  was  pointed  out  on 
defendants'  behalf  that  the  bonds  and  mortgage  in  question 
here  were  issued  and  given  before  the  passing  of  46  Vict  ch. 
24  (D.)  But  its  provisions  were  re-enacted  in  the  Railway 
Act,  1888,  which  by  sec.  2  is  made  applicable,  with  certain 
exceptions  which  do  not  apply  here,  to  every  railway  within 
the  legislative  authority  of  the  Parliament  of  Canadia  except 
Government  railways. 

Appeal  dismissed  with  costs. 

Maclennan  and  Maclaben,  JJ.A.,  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Oarrow^  J.A-,  also  concurred. 

OsLER,  J.A.,  took  no  part  in  the  judgment. 

June  29th.  1904. 
C.A. 

TOVELL  V.  DELAHAY. 

Coiitmct — Exclusive  Right  of  Sale  of  Machine  in  Particular 
Territory — Breach  by  Sale  of  Simi-lar  Machviu — Substan- 
tial Identity. 

Appeal  by  defendant  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiflf  for  the  recovery  of  $75  damages  for 
breach  of  an  agreement  by  which  plaintiff  was  to  become  de- 
fendant's sole  agent  for  the  sale  of  an  article  called  a  "  handy 
truck  scale "  in  the  township  of  Guelph. 

W.  R.  Riddoll,  K.C.,  and  H.  E.  Rose,  for  apj^llant. 

C.  L.  Dunbar,  Guelph,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclenkax. 
G ARROW,  and  Maclaren,  JJ.A.)  was  delivered  by 

^Maclexnan',  J.A. — Upon  the  best  consideration  which  I 
have  been  able  to  give  to  this  case  I  am  unable  to  say  that 
the  judgment  is  wrong. 

The  subject  of  the  contract  is  a  combined  truck  and 
weigh-scale.  These  are  the  essential  outstanding  elements  of 
the  machine  of  which  plaintiff  obtained  from  defendant  the 
exchisivo  right  of  sale.     There  was  no  limit  of  form  or  size 
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or  capacity.  On  the  contrary,  defendant  reserved  the  liberty 
of  making  changes,  improvements,  and  alterations  as  he 
might  think  proper,  and  to  deliver  such  changed,  improved, 
or  altered  machines  in  fulfilment  of  the  contract.  The  only 
limit  was  to  the  price  to  be  paid  therefore  by  plaintiff. 

Xow,  the  competitive  machine,  which  1  shall  call  the  new 
machine  or  scale,  is  also  a  combined  truck  and  scale.  Those 
are  its  essential  elements.  Both  answer  the  same  purpose, 
although  they  act  and  operate  in  a  slightly  different  manner. 
It  is  clear  that  any  one  who  possessed  the  new  one  would  not 
require  the  other,  and  to  whatever  extent  the  new  one  was 
sold  in  the  township  the  plaintiff's  market  for  the  other 
was  forestalled,  and  destroyed.  That  being  so,  it  would  re- 
quire to  be  made  very  clear  indeed  that  the  two  machines 
were  so  different  as  to  justify  defendant  in  invading  the  mar- 
ket which  he  had,  for  a  substantial  consideration,  given  to 
plaintiff  for  his  exclusive  occupation.  I  think  such  a  differ- 
ence has  not  been  made  clear,  but  that,  on  the  contrary,  tTiere 
is  such  a  substantial  identity  in  the  function  and  operation 
of  the  two  machines  as  to  entitle  plaintiff  to  complain  of  a 
breach  of  the  contract  on  the  part  of  defendant,  and  that  the 
.  judgment  should  be  affirmed. 

Appeal  dismissed  with  costs. 

June  29th,  1904. 
C.A. 

BRADLEY  v.  GAXANOQUE  WATER  POWER  CO. 

Water  and  Watercourses — Dam  in  River — Injury  to  Lands  of 
Riparian  Owners — Rights  as  to  Dam  under  Judgment  in 
Previous  Action — Absence  of  Injury  for  Many  Years — 
Exceptional  Season — Waste  Gates — "  Reasonable  Expedi- 
tion " — Failure  to  Shew  Negligence, 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  J., 
2  0.  W.  R.  71(),  dismissing  the  action,  which  was  brought  by 
some  33  plaintiffs  against  defendants  to  recover  damages 
caused  in  the  year  1901  l)y  back  water  from  Marble  Rock 
dam  and  other  obstructions  placed  and  maintained  by  defen- 
dants in  the  Gananoque  river. 

Several  defences  were  pleaded,  including  the  Statute  of 
Limitations,  but  the  action  was  disposed  of  by  the  Judge  on 
the  merits  alone,  lie  holding  that  plaintiffs  had  failed  to 
satisfy  the  onus  of  proving  that  the  damages  which  they 
sustained  were  caused  by  the  acts  of  defendants. 

R.  T.  Walkem,  K.C.,  for  appellants. 
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G.  H.  Watson,  K.C.,  and  W.  B.  Carroll,  Grananoque,  for 
defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Maclexnan 
and  Garrow,  J  J.  A.)  was  delivered  bj 

Garrow,  J.A. — .  .  .  PlaintiflEs'  lands  are  evidently 
low,  and  easily  spoiled  in  a  wet  season,  such  as  the  year  1901 
evidently  was,  from  any  excess  over  the  normal.     .     .     . 

There  had  been  a  former  action  brought  by  certain  of  the 
plaintiffs,  and  those  in  privity  with  them,  against  defendants 
in  respects  to  this  dam,  in  which  a  judgment  limiting  and 
declaring  the  rights  of  the  parties  was  obtained,  which  judg- 
ment ordered  and  directed  defendants  "  so  to  keep  and  use 
their  dam  .  .  .  ftiat  the  water  shall  not  be  raised  by 
means  thereof  more  than  a  half  inch  above  the  level  marked 
by  a  certain  bolt  .  .  .  except  during  freshets  and  periods 
of  overflow  of  the  dam,  and  that  at  such  periods  it  is  the  duty 
of  defendants,  by  means  of  proper  waste  gates,  to  lower  the 
water  to  the  level  of  half  an  inch  above  the  said  bolt  with 
reasonable  expedition/'  And  it  is  one  of  the  most  significant 
facts  in  plaintiffs'  way  that  since  the  date  of  that  judgment, 
in  the  year  1883,  no  complaint  was  made  except  in  one  in- 
stance (in  1897,  due  to  the  inexperience  of  the  caretaker 
then  in  charge),  until  the  year  1901. 

Buck  V.  Williams,  3  H.  &  N.  308,  was  referred  to  on  the 
argument,  where  Bramwell,  B.,  spoke  of  injurious  occurrences 
happening  as  far  apart  as  60  year6  and  yet  being  such  as  might 
reasonably  have  been  anticipated  and  provided  against.  But, 
as  pointed  out  in  Great  Western  R.  W.  Co.  v.  Braid,  1  Moore 
P.  C.  X.  S.  101,  at  p.  119,  his  remarks  in  Ruck  v.  Williams 
are  inconsistent  with  what  the  same  eminent  Judge  had  said 
in  Withers  v.  North  Kent  R.  W.  Co.,  27  L.  J.  N.  S.  Ex.  417, 
where  he  said  that  "  the  very  existence  of  the  line  for  6  years, 
notwithstanding  that  the  district  was  subject  to  floods,  tended 
to  negative  the  only  negligence  which  was  set  up." 

The  truth  is  that  it  is  idle,  at  least,  to  define  or  attempt 
to  define  in  days  or  years  a  rule  applicable  to  evert  case.  It 
is  of  necessity  a  question  of  fact,  and  must  always  depend 
upon  the  circumstances  of  the  individual  case,  so  that  it 
might  conceivably  be  quite  proper  to  say  that  an  event  bound 
to  hap])en  every  60  years  should  be  provided  against,  while 
in  another  case  immunity  for  5  years,  or  even  less,  consid- 
ered as  a  mere  matter  of  evidence,  would  carry  any  idea  of 
negligence  in  not  providing  against  it  almost,  if  not  entirely, 
to  the  vanishing  point.  So  that,  while  not  conclusive,  it  is 
apparent  that  the  fact  that  the  dam  had  not  formed  the  sub- 
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ject  of  complaint  during  all  these  years  was  an  obstacle  of 
the  first  magnitude  in  plaintiffs'  way  in  proving  that  it  had 
caused  the  damage  complained  of  in  the  year  1901.  It  was 
the  same  dam,  changed  indeed  since  1883,  but  always  in  the 
direction  most  favourable  to  plaintiffs,  by  enlarging  from 
time  to  time  the  openings  so  as  to  give  more  and  more  speedy 
exit  to  the  waters  in  time  of  freshet. 

Plaintiffs  did  not  succeed,  in  my  opinion,  in  establishing 
any  carelessness  or  inefficiency  on  the  part  of  defendants  in 
the  management  of  the  dam  in  that  year. 

Defendants  were  entitled  upon  the  terms  of  the  judgment 
in  the  former  action  to  raise  the  water  by  means  of  the  dam 
up  to  half  an  inch  above  the  level  of  the  bolt,  and  to  main- 
tain the  water  at  that  height.  If  it  at  any  time  was  raised 
above  that  point,  defendants  were  bound  "with  reasonable 
expedition ''  to  lower  it  to  that  height,  and  for  such  purposes 
to  have  "proper  waste  gates.*'  There  is,  I  think,  no  evi- 
dence that  they  did  not  use  "  reasonable  expedition  "  in  1901 
in  lowering  the  wat«r — indeed,  I  think  a  fair  inference  from 
all  the  evidence  is  that  the  consequences  to  plaintiffs'  lands 
would  have  been  the  same  in  that  year  if  there  had  been  no 
'  dam  at  all,  because  it  is  evident  Aow,  if  it  was  not  before  the 
ver}'  careful  expert  examination  made  on  both  sides  for  the 
purposes  of  the  trial,  that  the  water  is  held  back  and  forced 
upon  plaintiffs'  lands  in  time  of  heavy  freshet  very  largely 
by  the  narrowness  of  the  natural  gorge  above  the  dam — and 
that  the  difference  between  the  sum  of  the  openings  in  the 
dam,  and  the  channel  through  the  gorge  (said  to  be  about 
141  square  feet)  could  have  had  no  appreciable  effect  in  such 
a  wet  season  as  1901. 

And  this  view  renders  it  unnecessary  to  determine  whether 
the  waste  gates  were,  within  the  judgment,  "proper  wa^te 
gates,"  to  enable  the  water  to  be  lowered  with  "  reasonable 
expedition." 

The  rights  of  those  of  the  plaintiffs  who  claim  under  the 
judgment,  and  the  liability  to  them  of  defendants,  are  those 
pertaining  to  contract — rather  than  to  tort.  Defendants, 
by  the  judgment,  are  to  use  "  reasonable  expedition  "  to  lower 
the  waters,  which  would  probably  in  the  future  mean  that, 
having  now  had  the  experience  of  the  wet  year,  1901,  it  would 
not  be  so  easy,  in  case  of  another  wet  year,  and  damage  again 
accruing  to  plaintiffs,  to  prove  that  their  conduct  had  been 
wholly  reasonable — I  do  not  determine  this — ^but  it  appears 
to  me  to  be  proper  to  make  the  suggestion  with  a  view  to 
preventing  further  trouble  that  it  might  be  well  for  defen- 
dants to  consider  whether  they  should  not  now,  in  view  of 
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the  experience  gained  in  1901,  and  the  expert  opinions  given 
at  the  trial,  enlarge  the  openings  in  the  dam  by  the  remain- 
ing 141  feet.  With  such  enlarged  openings  and  an  intelli- 
gent use  of  them  by  proper  waste  gates  in  time  of  freshet,  I 
do  not  say,  or  even  think,  that  plaintiffs*  lands  will  wholly 
escape  flooding,  but  at  all  events  defendants  will  in  such 
case  be  free  from  blame.  The  expert  evidence  shews  that  it 
is  quite  possible  to  njake  such  increased  openings.  It  is  a 
matter  of  mere  expense,  not  of  overwhelming  amount,  and 
if  such  openings  are  or  should  hereafter  be  held  to  be  neces- 
sary, it  would,  I  think,  afford  no  excuse  that  to  make  them 
defendants  would  require  to  remove  the  saw  mill  or  even  to 
rebuild  the  dam.  They  have  contracted  to  lower  these  waters 
witli  "  reasonable  expedition,''  which  may  mean  as  speedily 
as  it  can  be  done,  not  by  the  appliances  which  defendants 
have,  but  by  those  which  they  ought  to  have  and  could  have 
by  expending  the  requisite  money,  to  save  plaintiffs  from 
injury.  In  other  words,  what  might  fairly  be  considered 
"  proper  waste  gates "  and  "  reasonable  expedition,"  prior 
to  the  year  1901  and  its  experience,  and  to  the  expert  opin- 
ions expressed  at  the  trial  as  to  the  feasibility  of  increasing 
the  openings,  might  not  be  so  considered  if  plaintiffs'  lands 
are  again  damaged  and  another  action  brought. 

And  defendants  should,  also,  to  avoid  further  trouble, 
remove  the  remains,  if  any,  of  the  coffer  dam.  The  evidence 
is  very  conflicting  as  to  this,  which  may  well  be  left  an  open 
question,  and  my  remarks  regarded  merely  as  a  further  sug- 
gestion in  the  interests  of  future  peace  between  these  parties. 

If  I  had  reached  a  different  conclusion  upon  what  may 
be  called  the  merits,  it  would  have  been  necessary  to  consider 
the  somewhat  serious  question  of  misjoinder,  for  it  is  quite 
obtious  that  all  the  plaintiffs  are  not  able  to  claim  in  the 
same  right.  And  it  is  also  clear  that  the  defence  of  the 
Statute  of  Limitations  would  have  an  entirely  different  appli- 
cation in  the  case  of  the  plaintiffs  who  claim  under  the  judg- 
ment, and  those  who  do  not.  As  it  is,  I  do  not  consider  it 
necessary  to  deal  further  with  the  matter. 

The  action  fails  because  plaintiffs  have  not  been  able  to 
prove  that  the  acts  of  the  defendants  caused  the  damages 
complained  of.  And  the  appeal  must  be  dismissed  with  costs. 
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Anglin,  J.  June  30th,  1904. 

CHAMBERS. 

ATLAS  LOAN  CO.  v.  HONSINGEB. 

(Two  Actions). 

Evidence— Action  to  Perp^kuite  Testimony — Procedure — Order 
for  Examination  of  Witnesses, 

These  actions  were  brought  to  perpetuate  testimony  in 
respect  of  certain  rights  or  claims  which  would  not  mature 
for  several  years,  and  which  were  of  such  a  nature  that  plain- 
tiffs could  not  bring  them  before  the  Courts  for  immediate 
judicial  investigation :  R.  S.  0.  1897  ch.  374,  sec.  14.  The 
necessary  allegations  to  sustain  such  actions  were  made  upon 
the  pleadings. 

Plaintiffs  moved  for  an  order  for  the  examination  of 
witnesses  for  the  purposes  of  the  actions. 

H.  L.  Drayton,  for  plaintiffs. 

W.  J.  Tremeear,  for  defendants.  ' 

Anglin,  J. — It  is  not  probable  that  the  Court  would 
entertain  an  action  for  a  declaratory  judgment  if  now  brought 
by  the  plaintiffs,  in  view  of  the  reluctance  to  exercise  this 
jurisdiction.  The  pleadings  being  at  issue,  it  seems  proper 
upon  the  authorities  to  grant  an  order  that  the  examination 
of  witnesses  shall  proceed  before  one  of  the  examiners  of  the 
Court.  The  defendants,  as  well  as  the  plaintiffs,  will  be  en- 
titled to  examine  witnesses  under  this  order-  The  plaintiffs 
must  assume  the  responsibility  of  giving  io  the  defendants 
such  sufficient  and  proper  notice  of  the  time  and  place  fixed 
for  such  examination  as  will  afford  them  "  an  opportunity  of 
attending  to  the  manner  in  which  the  evidence  is  taken  and 
of  cross-examining  the  witnesses''  produced  by  the  plain- 
tiffs, and  of  producing  and  examining  such  witnesses  as  they 
may  desire  upon  their  own  behalf.  The  right  to  use  the 
testimony  taken  under  this  order  will  depend  upon  the  ability 
•  of  the  party  seeking  to  read  it  to  satisfy  the  Court  trying 
the  action  in  which  it  is  proposed  to  employ  it,  that  all  rea- 
sonable and  proper  facilities  were  afforded  for  these  pur- 
poses. The  evidence  when  taken  will  be  filed  in  the  office 
of  the  High  Court  in  which  the  pleadings  are  now  on  file. 

The  costs  of  this  application  will  be  costs  in  the  cause. 

VOL.  III.  O.W.B.  NO.  26—59  + 
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June  30th,  1904. 
divisional  court. 

O'CONNOR  V.  CITY  OF  HAMILTON. 

Way — Non-repair  —  Municipal  Corporation  —  Negligence  — 
Action  for  Perspnal  Injuries — Notice  of  Accident — Rea- 
sonable Excuse  for  Wami  of — Appeal  from  Ruling  of  Trial 
Judge — Knowledge  of  Officers  of  Corporation — Absence  of 
.  Prejudice — Inability  of  Plaintiff  to  Give  Notice  in  Time. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  C.J., 
dismissing  without  costs  an  action  for  damages  for  personal 
injuries  sustained  by  plaintiff  owing,  as  alleged  by  him,  to  a 
defect  in  a  roadway  in  the  city  of  Hamilton. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Anglin,  J. 

W.  Bell,  Hamilton,  for  plaintiff. 

F.  MacKelcan,  K.C.,  for  defendants. 

Boyd,  C. — Meredith,  C.J.,  who  tried  this  case,  has  found 
that  plaintiff  has  a  good  cause  of  action  and  has  suffered 
damages  to  the  extent  of  $400,  but  he  is  of  opinion  that 
plaintiff  is  not  entitled  to  recover  because  notice  in  writing 
was  not  served  pursuant  to  the  statute  3  Edw.  VII.  ch.  19, 
sec.  606  (3).  Upon  the  circumstances  proved  he  has  been 
unable  to  say  that  there  was  reasonable  excuse  for  such 
omission. 

The  language  of  the  Act  is,  that  no  action  shall  be  brought 
for  damages  arising  out  of  non-repair  of  street  unless  notice 
in  writing  of  the  accident  and  the  cause  thereof  has  been 
served  upon  the  head  of  the  corporation  within  7  days  after  the 
happening  of  the  accident  (in  case  of  a  cil^^,  as  was  this  action) ; 
provided  that  the  want  or  insufficiency  of  the  notice  shall 
not  bo  a  bar  if  the  Judge  before  whom  the  action  is  tried 
considers  that  there  is  reasonable  excuse  for  the  want  or  in- 
sufficiency of  such  notice,  and  that  defendants  have  not  been 
prejudiced  in  their  defence.  The  Chief  Justice  reports  that 
defendants  have  not  been  prejudiced  in  their  defence  by  the 
want  of  notice,  but  he,  with  somewhat  of  hesitation,  finds 
that  no  reasonable  excuse  is  established. 

It  was  not  disputed  that  the  ruling  of  the  trial  Judge 
on  these  points  is  appealable,  and  I  think  it  could  not  be 
successfully  disputed. 
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Taking  up  the  evidence  then,  it  is  clearly  proved,  and 
indeed  is. not  contradicted,  that  the  accident  happened  in  the 
afternoon  of  11th  September  by  the  subsidence  of  a  part  of 
the  highway  called  Hess  street,  much  frequented  and  about 
the  centre  of  the  city  of  Hamilton.  The  cause  of  the  sub- 
.  sidence  was  the  defective  construction  of  a  sewer  below  the 
place  that  gave  way.  Tokens  of  weakness  by  slight  cracks 
and  yielding  surface  had  been  noticed  for  some  time  before, 
and  no  steps  taken  to  remedy  the  defect.  On  the  day  of  the 
accident  plaintiff,  who  had  been  hurt  while  watering  the 
street,  was  taken  to  the  hospital,  where  he  was  confined  for 
about  seven  weeks.  On  the  first  day  he  was  visited  by  Mr. 
McAndrew,  who  is  the  city^^  superintendent  of  the  water- 
works department,  and  counsel  for  the  city  admitted  the  fact 
of  this  visit,  and  that  this  officer  knew  the  accident  had  hap- 
p^aed  at  this  place  and  that  this  man  had  been  hurt  there 
the  same  day ;  and  it  was  proved  that  men  were  put  to  repair 
the  break  and  get  the  watering  cart  out  of  the  hole  the  next 
day  on  the  part  of  the  city. 

These  facts  appear  to  me  sufficient  to  found  a  conclusion 
that  "  reasonable  excuse  "  has  been  established. 

The  language  used  in  the  section  in  question  is  obviously 
derived  from  the  same  form  of  words  in  the  Workmen's  Com- 
pensation Act.  The  words  were  considered  by  Armour, 
C.J.O.,  in  Armstrong  v.  Canada  Atlantic  R.  W.  Co.,  2  0.  L. 
R.  219.  There  the  facts  of  the  accident  were  known  at  the 
time  to  the  company,  and  the  Chief  Justice  said:  "These 
facts  were  well  known  to  the  defendants  at  the  time,  and  the 
notice  required  by  the  Act,  if  given,  would  have  given  them 
no  information  that  they  did  not  already  possess,  and  this, 
in  my  opinion,  afforded  a  reasonable  excuse  for  the  want  of 
such  notice.  The  whole  object  of  the  Act  in  requiring  no- 
tice to  be  given  was  attained  by  the  knowledge  of  the  defen* 
dants,  at  the  time,  of  the  injury  and  the  cause  of  it,  and 
there  was  no  evidence  that  they  were  in  any  way  prejudiced 
in  their  defence  by  the  want  of  it:"  p.  222.  Though  the  case 
was  reversed  in  appeal  as  to  the  cause  of  action  (4  0.  L.  R. 
560),  it  was  rather  approved  than  disapproved  on  this  point 
of  notice.  Mr.  Justice  Osier  said:  "The  object  of  the 
notice  is  to  protect  the  employer  against  stale  or  manufac- 
tured or  imaginary  claims  and  to  give  him  an  opportunity 
while  the  facts  are  recent  of  making  inquiry  into  the  cause 
and  circumstances  of  the  accident  .  .  ."  p.  567.  He 
goes  on:  "What  may  constitute  reasonable  cause  for  not 
giving  notice  is  not  defined  and  must  depend  very  much  upon 
the  circumstances  of  the  particular  case.     The  notoriety  of 
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the  accident  is  one  element,  and  the  employer's  knowledge  of 
it  and  that  the  workman  or  his  representative  is  in  fact  mak- 
ing a  claim  upon  him  in  reepect  of  it  is  another.  .  .  . 
There  is  the  additional  fact  that  the  employers  took  the  claim 
into  consideration  but  never  gave  the  plaintiff  a  fair  answer. 
.  ,  .  Altogether  I  think  it  might  very  properly  have  been 
held  at  the  trial  that  there  was  reasonable  excuse  for  the  want 
of  notice,  and  that,  as  the  defendants  had  all  the  knowledge  of 
the  accident  and  the  claim  that  the  most  formal  notice  could 
have  given  them,  the  want  of  it  had  not  prejudiced  them;*' 
p.  568. 

I  think  that  the  Chief  Justice  Armour,  with  his  mental 
acuteness,  has  touched  the  heart  of  the  matter,  and  that,  if 
such  actual  notice  is  brought  home  to  the  corporation  as 
would  be  conveyed  by  a  written  notice,  contemporaneous 
therewith,  the  statutory  relaxation  may  be  successfully  in- 
voked. Mr.  Justice  Osier  refers  to  notice  of  a  claim,  but 
that  is  beyond  what  is  required  in  the  written  notice;  that 
need  not  state  that  a  claim  is  being  or  is  to  be  made;  it 
simply  tells  of  the  accident  and  the  cause  thereof,  and  that 
being  known  all  else  follows.  No  doubt  you  may  have  col- 
lateral information  communicated  to  defendants,  or  known 
by  them,  which  will  be  of  cumulative  effect,  but  the  centre  to 
work  from  is  the  knowledge  of  what  would  be  expressed  in 
the  writing  if  prepared  and  sent. 

Here  are  found  collateral  matters  such  as  the  infirmity 
of  plaintiff  confined  in  the  hospital  suffering  under  the  frac- 
ture of  his  remaining  (left)  arm  and  the  notoriety  of  the 
cave-in  of  a  well  travelled  public  street  in  the  centre  of  the 
city.  But  i  would  place  my  judgment  on  the  knowledge 
possessed  by  the  city  of  the  accident  to  plaintiff  and  its  cause 
on  the  day  it  happened.  It  was  stated  at  the  Bar  that  notice 
was  served  on  the  city,  but  it  was  three  days  late.  I  have  not 
seen  the  paper.  The  Chief  Justice  Meredith  avoids  the  effect 
of  the  Armstrong  case  by  reading  it  as  depending  upon  the 
presence  of  sec.  14  in  the  Workmen's  Compwisation  Act, 
nothing  like  which  is  found  in  the  Municipal  Act. 

But  that  section  14  is  an  anomalous  provision,  which 
will  take  a  great  deal  of  clarifying  by  decisions  before  its 
precise  scope  and  effect  are  worked  out.  I  do*  not  read  it 
as  intended  to  provide  for  giving  a  notice  nunc  pro  tunc 
pending  the  action.  Some  of  the  difficulties  of  its  construc- 
tion are  pointed  out  in  Mr.  Holmested's  book  at  p.  104  to 
106.  The  provision  seems  to  be  the  outgrowth  of  an  Eng- 
lish Riilo  of  the  County  Court,  in  which  these  actions  are 
tried,  and  in  which  provision  is  made  as  in  our  Division 
Courts  Act  for  giving  notice  of  a  statutory  defence.    The 
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working  of  th^s  Eule  is  seen  in  Convey  v.  Peacock,  [1897]  2 
Q.  B.  6.  BeginHting  with  reference  to  a  notice  to  be  given 
by  defendant,  the  section  ends  with  a  reference  to  the  notice 
of  accident  to  be  given  by  plaintiff.  If  14  and  13  are  read 
together,  I  should  say  that  where  want  of  notice  is  set  up  as 
a  defence  in  the  application  under  sec.  14,  it  is  the  duty  of 
the  Judge  to  consider  whether  there  is  sufficient  or  reasonable 
excuse  for  the  want  of  such  notice,  and,  if  he  so  finds,  to  dis- 
pense with  the  necessity  of  giving  notice.  But  the  practice 
under  it  is  by  no  means  clear.  Still  it  cannot  be  used  to  in-; 
dicate  that  the  object  of  notice  in  the  Workmen's  Act  is  dif- 
ferent from  that  object  in  the  Municipal  Act;  both  serve  the 
same  office  and  are  intended  similarly  to  protect  defendant : 
see  Longbottom  v.  City  of  Toronto,  27  0.  B.  199;  and  see 
per  Field,  J.,  in  Clarkson  v.  Musgrave,  9  Q.  B.  D.  390 — ^notice 
is  to  state  only  that  which  will  enable  the  employer  to  have 
substantial  notice  of  what  has  occurred  so  that  he  may  make 
proper  inquiries  and  may  come  to  trial  prepared  to  meet 
plaintiff's  case. 

My  conclusion  is  that  "  reasonable  excuse  "  exists  so  that 
the  condition  precedent  of  a  written  notice  has  been  obvi- 
ated, and,  as  I  agree  with  all  the  other  parts  of  the  judgment 
in  appeal,  I  think  that  plaintiff  should  recover  $400  and  his 
costs  of  action  and  appeal  from  defendants. 

The  conclusion  I  have  reached  has  been  accepted  as  cor- 
rect and  acted  on  in'  British  Columbia  in  Lever  v.  McArthur, 
9  Brit.  Col.  L.  B.  417. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Meredith,  J.,  dissented,  giving  reasons  in  writing. 

June  30th,  1904. 
divisional  couet. 

DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Master  and  Servant — Injury  to  Servant  and  Consequent 
Death — Action  under  Lord  CampbelVs  Act  —  Status  of 
Supposed  Widow — Evidence  of  Marriage — Right  of  Ac- 
tion as  Administratrix  —  Letters  Issued  pendente  Lite  — 
Release  of  Claim  —  Improvidence  —  Invalidity — Asses9- 
meni  of  Damages — Mother  of  Deceased — New  Trial 

Appeal  by  plaintiff  from  judgment  of  Idington,  J.,  3 
0.  W.  R.  510,  dismissing  the  action,  and  alternative  motion 
by  plaintiff  for  a  new  trial  upon  the  ground  of  the  discovery 
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of  fresh  evidence  affecting  the  status  of  plaintiff  as  widow  of 
John  Doyle,  deceased;  and  cross-motion  by  defendants  to 
set  aside  the  findings  of  the  jury,  or  to  dismiss  the  action 
upon  the  ground  that  there  was  no  evidence  to  go  to  the  jury. 

The  motions  were  heard  by  Boyd,  C,  Meredith,  J., 
Anglin,  J. 

K.  C.  Clute,  K.C.,  and  A.  R.  Clute,  for  plaintiff. 
.    G.  F.  Shepley,  KC,  and  E.  H.  Greer,  for  defendants. 

Boyd,  C. — I.  Having  read  all  the  evidence,  I  find  no 
reason  to  say  that  the  jury  were  not  justified  in  finding  as 
they  did  that  the  man^s  death  arose  from  the  negligence  of 
defendants  without  blame  on  his  part.  He  was  set  to  work 
at  painting  the  ceiling  of  the  engine-room  under  the  express 
directions  of  the  foreman  and  with  the  contemporary  know- 
ledge of  the  superintendent  that  he  was  working  on  a  raised 
plank  or  scaffold  in  dangerous  proximity  to  a  rapidly  revolv- 
ing shaft.  The  proper  course  on  the  part  of  the  company 
was  either  to  have  had  this  place  guarded  or  to  have  shut  off 
the  power  and  stopped  the  working  of  the  shaft.  The  evi- 
dence is  that  he  was  about  this  ordered  piece  of  work  in  the 
proper  and  usual  way  and  standing  on  a  safely  constructed 
scaffold,  which  it  was  necessary  for  him  to  use  in  order  to 
reach  the  ceiling  with  the  paint  brush.  His  clothing  was 
caught  on  the  outstanding  set^screw  or  on  other  part  of  the 
revolving  shaft,  and  so  he  was  drawn  in  and  more  or  less 
mangled,  and  afterwards  died.  I  am  unable  to  think  that 
the  evidence  in  this  case  should  have  been  withheld  from  the 
jury  and  a  nonsuit  entered.  ,  I  would  further  note  as  to  the 
evidence  that  the  jury  may  very  well  have  been  of  opinion 
that,  though  the  decea^^ed  was  accustomed  to  do  the  painting  of 
this  place  for  many  years,  this  was  the  first  time  when  he  was 
ordered  to  do  so  with  the  revolving  shaft  in  motion.  That 
was  a  new  condition  of  affairs  in  his  experience,  and  he  should 
have  been  protected,  as  the  answers  indicate  that  he  was  ex- 
posed to  unnecessary  danger  in  this  bit  of  work.     .     .     . 

II.  Beasons  were  given  during  the  argument  why  the 
release  obtained  from  plaintiff  should  not  have  been  held 
biiuling  on  her. 

The  woman  was  in  needy  circumstances;  she  was  natur- 
ally of  weak  constitution  ("anaemic''),  had  been  unnerved 
by  the  sudden  death  of  her  husband,  and  was  further  shocked 
by  the  intimation  that  she  was  not  his  wife.     Confessedly  she 
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was  unfit  for  business  for  a  fortnight  after  his  death,  and  it 
is  not  proved  that  she  had  become  fit  a  month  after,  when  the 
release  was  signed* 

The  argument  was  pressed  upon  her  that  if  she  did  not 
take  the  small  sum  offered,  it  would  go  to  the  other  wife  said 
to  be  the  lawful  one.  This  was  a  rather  unfair  argument, 
for  the  other  wife  had  long  been  away  from  the  deceased 
and  had  apparently  at  that  time  no  claim  for  his  support 
The  woman  was  sadly  in  need  of  disinterested  advice,  and  she 
had  none.  Though  it  was  known  to  the  company  that  she 
then  had  solicitors,  who  were  prosecuting  her  claim,  it  was 
not  suggested  that  she  should  resort  to  them  before  accepting 
the  sum  offered.  To  use  her  own  expression  "  she  wa«  wor- 
ried to  death  "  by  the  importunity  of  those  acting  on  behalf 
of  the  company  defendants,  and  the  insurance  company  who 
are  really  defending  the  action,  and  so,  without  knowledge 
of  the  facts  which  establish  the  legality  of  her  marriage 
(which  she  might  have  quickly  ascertained  had  fitting  advice 
and  opportunity  been  given  her),  she  was  pressed  into  an 
improvident  settlement  by  adversaries  who  over-matched 
her.  Fair  play  demands  that  better  consideration  should 
have  been  extended  to  her  before  seeking  to  Extinguish  her 
rights.  It  is  not  the  ordinary  case  of  the  compromise  of  a 
doubtful  claim,  but  one  in  which  the  parties  were  not  dealing 
on  equal  terms  and  in  which  the  woman^s  competence  for 
such  business  admits  of  the  gravest  doubt. 

III.  The  jury  have  divided  the  sum  awarded,  $1,500,  be- 
tween mother  and  wife  equally.  It  does  not  appear  from  the 
evidence  that  the  mother  had  any  such  sufficient  interest  in 
or  expectation  from  her  son  as  would  give  her  a  right  of  ac- 
tion in  respect  of  his  death.  This  part  of  the  verdict  to  the 
extent  of  $750  cannot,  therefore,  be  maintained.  If  plain- 
tiff is  content  to  let  the  verdict  be  for  $750  in  her  favour, 
that  may  be  entered,  with  the  proviso  that  the  issue  on  the 
new  fact  as  to  the  legality  of  her  marriage  be  found  in  her 
favour. 

IV.  That  issue  arises  upon  the  affidavits  filed,  shewing 
that  the  woman  who  claimed  at  the  trial  to  be  the  real  wife 
of  the  deceased  was  at  the  time  of  her  marriage  with  him 
really  the  wife  of  a  man  named  Atkins,  who  is  still  alive  to 
prove  this.  The  defendants  seek  to  have  this  established  by 
oral  testimony,  and  the  issue  will  be  before  a  Judge  for  that 
purpose.  If  plaintiff  succeeds  in  this  issue,  and  elects  to 
take  the  $750  part  of  the  verdict,  judgment  will  be  for  her 
to  that  extent  with  costs.  If  plaintiff  fails  in  the  issue,  the 
action  and  all  proceedings  will  be  dismissed  with  costs. 
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V»  If  plaintiff  claims  the  whole  $1,600,  not  only  the 
issue  as  to  marriage  will  be  tried,  but  a  new  aeaessment  of 
damages  in  the  action  will  be  had,  and  upon  the  result  of 
that  tiie  costs  will  be  dealt  with  by  the  trial  Judge,  subject 
of  course  to  appeal  with  the  rest  of  the  case. 

The  relatives  who  can  sue  for  death  of  a  person,  under 
Lord  Campbell's  Act,  do  in  effect  claim  through  him,  and 
there  is  as  much  connection  between  the  deceased  and  them 
as  existed  between  legal  representatives  and  the  deceased  iii 
the  liquor  license  case.  Trice  v.  Eobinson,  16  0.  E.  433,  which 
cannot,  on  this  ground,  I  think,  be  successfully  distinguished 
from  the  present  case:  Town  of  Walkerton  v.  Erdman,  23 
S.  C.  S.  36S. 

If  the  letters  of  administration  were  rightly  granted,  they 
relate  back  so  as  to  validate  the  action  in  accordance  with 
what  was  held  in  the  Liquor  Act  case.  This  was  held  to  be  cor^ 
rect  law  in  a  case  not  reported  arising  before  the  Queen's 
Bench  Divisional  Court  in  an  action  upon  the  death  of  a 
traveller,  where  Trice  v.  Bobinson  was  held  applicable  and 
followed  by  the  Court:  Murphy  v.  Grand  Trunk  E.  W.  Co., 
27th  May,  1889. 

These  letters  were  granted  to  the  "  widow  "  as  such  and 
stand  good  till  set  aside  or  vacated  by  a  competent  Court 
But  the  simplest  plan,  in  view  of  all  the  complications,  is  to 
have  the  issue  tried  as  to  the  legality  of  the  marriage,  and  if 
that  marriage  of  plaintiff  and  deceased  is  declared  valid,  that 
will  validate  everything.  If  she  is  not  the  lawful  widow, 
the  grant  of  letters  will  not  ultimately  avail  to  support  this 
litigation. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sions. 

Meredith,  J.,  gave  written  reasons  for  his  opinion  that 
there  should  be  a  new  trial  of  the  whole  case  with  the  mother's 
claim  eliminated. 


June  30th,  1904. 

DIVISIONAL  COURT. 

McIXTOSH  V.  FIBSTBEOOK  BOX  CO. 

Master  and  Servant  —  Injury  to  Servajit  —  Employment  of 
Child  under  H  in  Factory — Factories  Act — Misrepresent- 
atioti  as  to  Age — Duty  of  Employer  to  Inquire — Negli- 
genre — Dangeroua  Machinery  —  ^  Ways"  —  Evidence  for 
Jury. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  Teet- 
ZEL,  J.,  in  an  action  to  recover  damages  for  the  loss  of  the 
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little  finger  of  plaintiffs  right  hand,  owing  to  the  negli- 
gence of  defendants,  as  alleged. 

Plaintiff,  a  boy  of  ten,  represented  himself  aB  being  14, 
and  obtained  employment  in  defendants'  factory.  His  work 
was  patting  glue  on  boxes.  In  making  his  way,  on  the  day 
after  he  was  employed,  to  his  glue  pot,  he  put  his  hands  on  a 
planer,  and  his  finger  was  taken  off.  He  complained  of  a 
breach  of  the  Factories  Act  in  being  employed  when  he  was 
under  14,  and  of  a  defect  in  the  ways  of  the  facrtory.  The 
nonsuit  was  on  the  ground  of  plaintiff's  misrepresentation 
as  to  his  age. 

The  motion  was  heard  by  Boyd,  C,  Meredith,  J., 
Idington,  J. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  plaintiff. 

G.  F.  Shepley,  K.C.;  and  R.  H.  Greer,  for  defendants. 

Boyd,  C. — The  case  should  not  have  been  taken  from  the 
jury.  The  boy  is  not  concluded  because  he  told  a  lie  about 
his  age  to  the  time-keeper  of  the  defendants.  He  was  in 
truth  over  10  and  under  11  at  the  time  of  hiring.  The  Fac- 
tories Act  provides  that  no  person  under  14  years  of  age  shall 
be  employed  in  such  a  factory  as  this :  R.  S.  0.  ch.  256,  sec.  2, 
sub-sec.  5,  and  sec.  3.  This  prohibition  of  the  Act  is  for  the 
benefit  of  young  children — ^to  protect  them  from  dangerous 
emplo3rment — it  enacts  a  rule  of  safety  for  the  preservation 
of  children  even  as  against  themselves.  It  is  not  enough  to 
take  the  statement  of  a  child  as  to  his  age;  the  employer 
must  take  steps  to  satisfy  himself  by  reasonable  means  that 
the  applicant  for  work  is  a  legal  worker.  In  case  of  con- 
troversy it  would  be  for  the  jury  to  be  satisfied  that  reason- 
,able  precautions  had  been  taken  on  this  head — by  inquiry 
from  the  parents  or  other  ordinary  means  of  information  as 
to  age. 

And  this  illegal  employment  may  be,  in  some  circum- 
stances, evidence  of  negligence  if  injury  has  arisen  in  the 
course  of  the  work.  The  boy  was  not  put  to  work  at  a  dan- 
gerous machine,  \>ut  he  was  left  to  find  his  way  to  his  work 
through  a  room  which  had  elements  of  danger,  and  without 
any  warning  or  notice  given  to  him  as  to  the  proper  passage. 
There  was  a  roundabout  way  which  was  safe,  but  he  saw 
workmen  taking  a  short  cut.  and  this  he  took  at  noon  of  the 
first  day  of  his  work  at  the  glue  pot.  Finding  it  blocked  with 
boxes  he  stooped  down  to  get  under  the  comer  of  a  planer, 
not  appreciating  the  danger.  His  attention  being  called  off 
by  another  boy,  he  suddenly  made  a  movement  which  brought 
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his  hand  upon  the  knives  of  the  planer  and  caused  the  loss 
of  his  finger.  He  thought  that  he  could  have  got  under 
or  through  the  place  safely,  and  probably  would  have  done 
60  but  for  the  call  which  disturbed  him. 

Upon  this  state  of  facts  in  the  plaintiff's  evidence,  it 
would  be  for  the  jur}'  to  say,  having  regard  to  his  age  and 
the  danger  of  the  place,  whether  sufficient  warning  had  been 
given  by  the  employer  to  protect  the  lad,  who  should  not 
have  been  in  the  factory  at  all.  I  need  not  elaborate  the 
matter,  but  will  refer  to  the  very  apt  case  of  Eobinson  v. 
Smith,  17  Times  L.  E.  235  and  423,  as  containing  the  lat^t 
law.  Mr.  Justice  Wills,  who  speaks  "  knowledgeably  "  about 
the  small  boy,  said:  "Every  one  knew  that  if  boys  were 
not  well  watched  they  would  get  themselves  into  danger 
where  there  was  an  opportunity  of  doing  so.*' 

The  defendants  should  pay  costs  of  appeal  and  extra 
costs  9ccasioned  by  the  case  going  down  to  be  tried  out. 

Idington,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Meredith,  J. — I  would  dismiss  this  motion,  on  the 
grounds:  (1)  that  the  plaintiff^s  false  statement  that  he  was 
over  14  years  of  age  disentitles  him  from  recovering  in  re- 
spect of  any  negligence,  alleged  against  the  defendants,  aris- 
ing only  from  the  fact  that  he  was,  in  truth,  under  that  age; 
and  (2)  that  there  was  no  reasonable  evidence  that  the  plain- 
tiff's injury  was  caused  by  any  negligence  of  the  defendants. 


June  30th,  1904. 
^,  divisional  court. 

Re  EUSSELL  ESTATE. 

Surrogate  Courts — Jurisdktion — Inventory  of  Estate  of  De- 
cea^d  Person — Failure  of  Executrix  to  Include  Sum  of 
Money — Eight  of  Ecfiiduary  Legatees  to  Falsify  Ihvent- 
ory — Gift. 

Appeal  by  Sarah  Russell,  widow  and  executrix  of  James 
Russell,  deceased,  from  order  of  Judge  of  Surrogate  Court  of 
Halton,  upon  the  passing  of  the  accounts  of  the  estate, 
charging  the  appellant  as  executrix  with  a  sum  of  $600  given 
by  the  deceased  to  the  appellant  six  months  before  his  death, 
and  deposited  by  her  in  a  bank  in  her  own  name.  The  ap- 
pellant claimed  the  $500  as  a  gift  or  advancement,  and  did 
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V 

not  put  it  in  the  inventory  as  part  of  the  estate.     The  Judge 
found  that  it  was  part  of  the  estate. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Idington,  J. 

H.  Guthrie,  K.C.,  for  appellant,  contended  that  the  Judge 
had  no  jurisdiction  to  determine  the  question. 

J,  Bicknell,  K.C.,  and  J.  W.  Elliott,  Milton,  for  residuary 
legatees. 

W.  A.  McLean,  Guelph,  for  executor. 

Boyd,  C. — The  starting  point  in  this  appeal  is.  deter- 
mined by  the  decision  of  the  Court  of  Appeal  in  Cunnington 
V.  Cunnington,  2  0.  L.  R.  511,  that  the  Surrogate  Courts  of 
this  Province  are  invested  with  the  authority  and  jurisdic- 
tion over  executors  and  administrators  and  the  ren- 
dering of  inventories  and  accounts  conferred  in  Eng- 
land on  the  Ordinary  under  the  statute  21  Hen.  VIII. 
ch.  5.  Provision  is  made  on  the  Provincial  Act 
E.  S.  0.  ch.  59,  sec.  72,  and  the  Rule  of  Court 
(Surrogate)  Xo.  19  (a),  for  the  filing  of  accounts  by  the 
executor  in  the  Surrogate  Court,  and  the  obtaining  of  the 
Judge's  approval  thereof.  In  the  Rule  this  is  spoken  of  as 
an  auditing  of  the  accounts,  and  the  Judge  is  to  have  such 
powers  in  that  behalf  as  are  conferred  upon  the  Master  under 
the  (old)  Con.  Rules  of  Practice  57  to  59  inclusive.  The  pres- 
ent corresponding  Rules  are  Xos.  667,  668,  and  669.  These 
Rules  are  to  be  applied  according  to  their  scope  and  compass 
"as  far  as  the  same  can  be  made  to  apply '*  in  the  case  of 
auditing  the  accounts.  The  scope  of  the  account  brought  in 
is  by  the  statute  "  an  account  of  the  executor's  dealings  with 
the  estate  of  which  he  is  executor.'* 

But  at  this  starting  point  of  jurisdiction  we  are  con- 
fronted with  a  conflict  of  authorities  which  remained  un- 
settled up  to  the  time  when  the  jurisdiction  of  the  Courts 
Christian  in  matters  testamentary  was  transferred  in  1857 
to  the  Court  of  Probate  in  England.  And  it  is  therefore  no 
easy  matter  to  define  the  precise  jurisdiction  of  the  Ordinary 
as  exercised  in  and  after  the  days  of  Henry  VIII.  in  this 
particular. 

The  older  cases  in  the  common  law  Courts  held  that  an 
inventory  may  be  falsified  at  the  instance  of  a  legatee,  but 
not  on  the  application  of  a  creditor.  That  is  stated  in 
Hunter  v.  Parker,  8  Mod.  168,  and  the  reasons  for  the  dis- 
tinction are  given  by  Holt,  C.J.,  in  Archbishop  of  Canter- 
bury V.  Willis,  1  Salk.  251,  and  more  fully  at  p.  315.  Tho  same 
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diHtinrrtioD  Ih  markfd  in  Catchside  v.  Oringtoiu  3  Burr.  1922 
(\7(Ui),  and  applied  in  a  more  modem  ease  of  Henderson  t. 
French,  f)  M.  &  0.  406  (1816),  but  with  the  general  intima- 
tion that  the  duties  of  the  Ordinary  in  dealing  with  the  in- 
wuiory  were  merely  ministerial.  This  case  was  followed  by 
OrifiithH  V.  Anthony,  5  A.  &  E.  623  (1836),  which  extended 
ajjpan'ntly  tlie  same  restriction  to  the  case  of  a  legatee.  The 
cane  is  loosely  reported,  and  the  point  of  the  decision  may  be 
that  tl)(?re  was  an  excess  of  jurisdiction  in  the  reception  of 
viva  voce  evidence,  as  suggested  by  Williams  in  a  note.  But 
tho  whole  Hituation  was  reviewed  in  a  masterly  judgment  by  a 
civilian  of  groat  ability  and  learning,  Sir  John  XicoU,  in  a 
CflHo  Buhsoqucnt  to  Henderson  v.  French,  in  1824,  which  is, 
strangoly,  not  nt  oil  referred  to  in  Griffiths  v.  Anthony;  Sir 
John  NiooU  maintaining  that  the  duties  of  the  Ordinary  are 
not  merely  ministerial,  but  that  objections  to  the  inventory 
may  bo  cniortained,  though  adverse  evidence  ought  not  to  be 
recoiviMl  so  ns  to  falsify  the  inventory,  though  it  may  be 
amondod  upon  the  confession  or  admission  of  the  executor: 
Tolfonl  V.  Morrison,  2  Add.  Ecc.  R.  309.  The  reasons  given 
for  iu)t  proctHMling  upon  adverse  evidence  are  of  somewhat 
trchnieal  character,  and  may  not  prevail  against  the  power 
conftMTiHl  under  the  Rule  of  Court  upon  the  Surrogate  Judges 
of  Ontario  in  i;t^sptH*t  of  assets  at  the  time  of  deaih  come  to 
the  hands  of  the  executor;  but  that  is  a  point  not  needful  to 
bt>  further  discussed  nt  present.  So  stands  the  law  on  the 
bnmd  question  of  jurisdiction. 

However,  ujH)n  the  old  law  this  much  seems  dear. 
that  the  Kivlesiastical  Court  had  authority  only  :> 
insist  that  everything  of  which  the  deceased  df^e^t 
jH^s<es<^Hl  —  only  the  property  left  at  the  death — ?lMm!i 
bo  fairly  ineludeil  in  the  inventory  and  aceoonfiibje 
for  by  the  extvutor:  l^tt  v.  Windham.  1  Hagg.  Ecc.  H.  ^5«\ 
AUsl  other  eas^v  may  K^  found  which  indicate  diat  die  pres- 
ent in^|lnry  under  apjval  as  to  a  gift  inter  vivoe  sworn  to  h^ 
\\u\\'  ;»\  t'^^  i!-Ava><^!  t«^  !u<  wife  cann«H  properiv  V  i^T — 
t  ,:;i:.>!  ro  ^va-  ti^t:tr.:o  rv^ult  in  the  Surro^fie  forxsr  iz 
S  :h  >,  O-itr,  ^  Uv  Ecc.  R.  S56  (1756^.  Ae  ct-Mtrr 
;\'rMV  to  irA'.v.'v^  V>;:>^^ho'!  <n>«x?<  in  the  iEvect?ry.  jc*: 
,^*\\:v^?  f\H:  !* -vV  «er^^  htr  own.  for  that  fte  dawasg'S  5»r 
^  \o:;  :*'  -^  :  ^  -,-  *.r,  >:>  litVrir.ie  as  a  free  gift,  aai  Sr  <3a9C7 
\  o:  v.*  •;  \\N^<  '  -H'^  ^/  \.  •'- «»  t\  jjrft  h*i  Swit  sia5»?.  E-f 
•\  ....  'v"..^  *> .  ^,..:..,  .,  .;^^  o  r.rrrilictsoa.  be  «i?n«x**f  ih^ 

V  V*  '.^  ...^....,-^  |.  ;^  v,,-^.  assvasn!  ^ac  ■fr3Mir= 
**   ^  •    «   ^ .• t-vvt.::      As  t:  :h5?  I  ^ok  nt -w^T 

V  '^      '  ■*    *         :  -   r     f  Sr  J^'^ji  X>;«tl  rxrwr  t  '*- 
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followed.  The  like  case  came  up  again  in  the  next  year  in 
Leighton  v.  Leighton,  2  Lee  Ecc.  B.  356,  where  a  bill  of  sale 
had  been  given  by  the  deceased  to  his  sister,  who  was  also 
executrix,  and  the  same  Judge  said  that  the  goods  in  the  bill 
of  sale  ought  not  to  be  inventoried,  and  that  the  validity  of 
the  transaction  could  not  be  investigated  in  his  Court.  That 
decision  applies  here  to  shew  that  this  gift  inter  vivos  must 
be  impeached  in  a  proper  Court,  and  that  all  that  can  be  done 
by  the  Surrogate  Judge  is  to  report  that  a  claim  has  been 
made  that  there  is  another  asset  of  the  estate,  stating  what 
it  is,  which  he  is  unable  to  investigate,  and  can  therefore  only 
approve  of  the  rest  of^he  accounts  submitted  to  him.  I  may 
just  note  that  the  bald  report  of  Hunter  v.  Parker,  which 
Sir  John  NicoU  criticized,  gives  some  trouble  if  hastily  read. 
The  application  was  to  falsify  the  inventory  in  respect  of 
goods  of  which  the  testator  died  possessed.  The  defendant 
pleaded  that  the  said  goods  were  disposed  by  the  testator  in 
his  lifetime,  and  by  his  leave,  and  the  Court  said  this  was 
a  confession  of  more  assets  than  were  in  the  inventory.  The 
fact,  no  doubt,  is  that  the  goods  were  in  the  possession  of  the 
deceased  at  his  death,  and  came  to  the  hands  of  his  widow, 
the  executrix,  who  thereafter  disposed  of  them,  as  he  was 
said  to  have  directed  while  he  lived.  If  that  is  not  so,  the 
case  is  inconsistent  with  others  I  have  cited. 

Apart  from  the  effect  of  our  administration  orders,  the 
former  practice  in  England  in  cases  where  the  executor  de- 
nies having  particular  alleged  assets,  is  indicated  in  Sum- 
mers V.  Gatherup,  13  Ves.  264,  and  Tomlin  v.  Tomlin,  1 
Ha.  247. 

It  was  reported  by  the  Ecclesiastical  Commissioners  that 
the  Courts  of  Equity  are  ijie  tribunals  usually  resorted  to 
for  the  distribution  of  the  deceased^s  personal  estate,  since 
they  can  compel  an  executor  or  administrator  in  the  same 
manner  as  they  can  an  express  trustee  to  discover  and  set 
forth  an  account  of  the  assets  and  the  application  of  them: 
Waddilove's  Digest,  p.  166  note. 

It  appears  thus  in  various  ways  that  the  jurisdiction  of 
the  Ecclesiastical  Court  as  to  accounting  was  of  a  very  re- 
stricted character,  and  no  greater  measure  of  jurisdiction  in 
scope,  though  there  may  be  in  details,  is  now  vested  in  the 
Surrogate  Courts  of  the  Province.  For  full  inquiry  and  ac- 
counting resort  must  be  had  to  the  administrative  powers  of 
the  High  Court. 

The  question  is  novel  and  difficult,  and  there  should  be 
no  costs  of  appeal,  though  the  ruling  is  set  aside  on  this 
point  of  the  alleged  gift  being  an  asset. 

VOL.   m.    O.W.R.    NO.   2>— 59/* 
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Idington,  J,,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Meredith,  J.,  dissented,  giving  reasons  in  writing. 

June  30th,  1904. 
divisional  court. 

MAETIN  V.  MAETIN. 

Will  —  Construction  —  Devise  to  Widow — Use  for  Life  of 
"  Premises  She  now  Lives  on  " — Meaning  of  "  Premises  " 
— 'Whole  Farm  or  Small  Part. 

Appeal  by  plaintiflE  from  judgment  of  Falconbridge, 
C. J.,  at  the  trial  at  Chatham,  in  favour  of  defendant  Marie 
Martin,  the  widow  of  Moise  Martin,  deceased,  upon  a  ques- 
tion arising  upon  the  construction  of  the  will  of  the  latter. 
The  testator  devised  100  acres  to  his  son  Joseph  Martin,  the 
plaintiff,  and  then  by  clause  4  bequeathed  to  his  wife  in  lieu 
of  dower  $200  a  year  or  the  use  of  the  "  premises  she  now 
lives  on'*  for  life.  The  wife  lived  in  a  house  on  the  100 
acres.  The  trial  Judge  held  that  she  had  not  elected  in 
favour  of  the  $200  a  year,  and  that  she  was  entitled  imder 
the  word  "  premises  "  to  the  whole  100  acres  for  life,  and  to 
have  plaintiff  restrained  from  trespassing  thereon,  and  to 
a  reference  as  to  damages. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J.,  IiJinq- 

TON,   J. 

M.  Houston,  Chatham,  for  plaintiff,  contended  that  evid- 
ence to  shew  what  testator  meant  by  "premises''  was  im- 
properly admitted.  One  Parent,  a  clergyman,  who  drew  the 
will,  was  allowed  to  state  what  his  instructions  were.  He 
and  the  testator  conversed  in'  French,  and  he  translated  the 
French  word  used  into  "premises,''  in  the  will.  Plaintiff 
also  contended  that  defendant  had  elected  for  the  $200,  and 
if  not,  that  upon  the  proper  construction  of  the  will  "  prem- 
ises" did  not  mean  more  than  the  house  and  4  acres  sur- 
rounding it,  and  that  plaintiff  was  entitled,  in  any  event, 
to  possession  of  the  land. 

E.  F.  B.  Johnston,  K.C.,  for  defendant. 

Boyd,  C. — The  word  "  premises  "  used  by  the  testator  is 
not  used  in  its  legal  but  its  loose  or  colloquial  sense  as  mean- 
ing or  comprising  land,  houses,  and  other  matters.  This 
usage  is  recognized  bv  Wilde,  C.J.,  in  Doe  d.  Hanings  v.  Wil- 
letts,  7  C.  B.  at  p.  715.     So  in  Lethbridge  v.  Lethbrid^,  3 
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DeG.  F.  &  J.  523,  and  S.  C,  4  DeG.  &  J.  35,  premises  was 
held  sufficient  to  carry  per  se  a  large  tract  of  land. 

The  intention  of  the  testator  is  to  pass  everything  neces- 
sary to  the  enjoyment  of  the  premises  in  which  the  testator 
and  his  wife  were  living  at  the  time  of  the  death,  and  that 
on  the  evidence  is  shewn  to  be  the  100  acres  on  which  was 
placed  the  homestead  when  the  family  lived  on  the  farm 
which  the  family  worked.  That  not  only  appears  in  the 
early  part  of  the  will,  but  it  is  repeated  by  the  expression 
used  in  the  codicil,  so  that  this  part  of  the  will  is  not  to 
suffer  because  it  may  detract  somewhat  from  the  bequests 
made  to  the  son  Joseph,  as  to  this  land,  in  the  later  part  of 
the  will. 

By  the  later  part  of  the  will  Joseph  is  to  get  the  fee 
simple  in  the  land  when  he  is  21  years  of  age.  To  give  effect 
to  all  parts  of  the  will,  that  must  be  read  as  subject  to  the 
interest  of  his  mother  for  Ufe.  Even  if  the  gift  to  the 
mother  is  limited  to  the  dwelling-house  and  land  immediately 
used  therewith,  that  will  still  detract  pro  tanto  from  the 
absolute  estate  conferred  upon  the  son  as  to  the  whole  100 
acres.  We  cannot  get  rid  of  some  conflict  and  incongruity, 
and  the  better  view,  in  my  opinion  on  the  whole  case,  is  that 
taken  by  the  Chief  Justice  now  in  appeal.  I  would,  therefore, 
affirm  his  judgment  with  costs. 

Idington,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Meredith,  J.,  dissented,  giving  reasons  in  writing. 

JuxE  30th,  1904. 

DIVISIONAL   COURT. 

MUTCHMOR  V.  MUTCHMOE. 

Will — Bequest  to  Wife — Election — Property  of  Wife — Mis- 
take  as  to. 

Appeal  by  Eliza  J.  Billings  from  order  of  Britton,  J., 
ante  309,  allowing  an  appeal  from  a  certificate  of  the  local 
Master  at  Ottawa. 

,Thc  appeal  was  heard  by  ^Meredith,  C.J.,  MacMahon, 
J.,  Teetzel,  J. 

H.  M.  Mowat,  K.C.,  for  appeJlant. 

W.  E.  Middleton,  for  the  widow. 

F.  W.  Harcourt,  for  the  infants. 
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Meredith^  C.J. — This  is,  I  fear,  one  more  to  be  added  to 
the  many  eases  in  which,  owing  to  the  imperfect  way  in  which 
a  testator  has  expressed  his  intentions,  a  disposition  is  made 
of  his  property  diflEerent  from  that  which  he  has  intended  to 
make. 

The  general  scheme  of  the  will  is,  that,  after  providing 
for  certain  specific  and  pecuniary  legacies,  the  whole  of  the 
testator^s  estate,  which  is  stated  to  include  life  insurance  poli- 
cies, should  be  divided  between  his  wife  and  his  seven  child- 
ren, the  wife  taking  one-half  and  the  children  the  other 
half  in  equal  shares. 

There  were  two  policies  of  insurance  on  the  life  of  the 
testator,  one  for  £600,  payable  to  his  executors,  administra- 
tors, or  assigns,  which  he  had  assigned  to  his  wife  "  for  the 
use  and  behoof  of"  his  wife  and  children,  and  the  other 
for  £400,  which  was  payable  to  the  executors,  administrators, 
or  assigns  of  the  testator  for  behoof  of  his  wife  and  children. 

But  for  the  execution  of  the  codicil  to  which  I  shall  refer, 
the  effect  of  the  will  was  to  apportion  the  insurance  money 
between  the  wife  and  children  in  the  proportions  of  one- 
half  to  the  wife  and  the  other  half  to  the  children  equally 
between  them,  instead  of  as  it  would  have  been  divisible 
according  to  the  provisions  of  the  Insurance  Act. 

By  a  codicil  dated  .15th  May,  1896,  the  testator,  after 
making  some  changes  in  the  specific  and  pecuniary  legacies, 
proceeded  as  follows :  "  And  in  lieu  or  stead  of  the  house 
and  premises  known  as  No.  364  Maclaren  street,  deeded  to 
my  beloved  wife,  but  since  disposed  of  and  the  proceeds  used 
in  the  business,  I  give  .  .  .  to  mv  beloved  wife  .  .  . 
the  whole  amount  of  my  two  life  policies  ...  for  her 
own  use,  maintenance,  support,  and  comfortable  living,  pro- 
vided she  survives  me,  and  not  otherwise." 

This  statement  as  to  the  Maclaren  street  property  was 
incorrect.  It  had  not  been  disposed  of,  but  remained  vested 
in  the  wife  of  the  testator  at  the  time  of  his  death ;     .    .    . 

The  appellant  contends  that  the  wife  is  put  to  her  election 
as  between  the  bequest  to  her  contained  in  the  codicil  and  the 
Maclaren  street  property,  and  the  local  Master  at  Ottawa 
so  decided,  but  his  ruling  was  reversed  on  appeal  by  my 
brother  Britton. 

In  order  to  raise  a  case  for  election  under  a  will,  there 
must  be  a  disposition  on  the  part  of  the  testator  of  something 
belonging  to  a  person  who  takes  an  interest  under  the  will: 
Thoobold,  5th  ed.,  p.  96;  and  the  interest  which  is  taken 
under  the  will  must  be  one  in  the  free  disposable  property 
of  the  testator:    Farwell  on  Powers,  2nd  ed.,  p.  384. 
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It  ii[iay  be — ^I  express  no  opinion  upon  the  point — that  the 
testator  in  this  case  makes  on  the  face  of  the  will  a  disposi- 
tioil  of  the  proceeds  of  the  Maclaren  street  property ;  he  says 
that  the  property  has  been  sold,  and  the  proceeds  of  it  have 
been  used  in  his  business,  and  if  by  the  expression  he  means, 
h^ve  gone  into  his  business,  and  so  form  part  of  his  residuary 
estate,  it  may  be  that  there  is  on  the  face  of  the  will  a  dis- 
position of  the  property  within  the  meaning  of  the  rule 
which  I  have  referred  to;  but,  assuming  this  in  favour  of 
the  appellant,  there  still  is  a  fatal  objection  to  her  contention 
that  the  widow  should  be  put  to  her  election. 

The  property  which  the  testator  provides  shall  go  to  his 
widow — -*the  whole  proceeds  of  the  life  policies — ^is  not  free 
disposable  property  of  his  own,  within  the  meaning  which 
the  cases  gives  to  that  expression.  He  was,  at  the  most,  a 
trustee  of  these  moneys  for  his  wife  and  children,  with  a 
statutory  power  of  appointment  and  selection  between  them. 

He  might  have  provided  that  the  appointment  which  he» 
made  in  favour  of  his  wife  should  be  conditional  on  her 
giving  up  for  the  benefit  of  her  children,  or  some  or  one  of 
them,  the  Maclaren  street  property,  and  that  if  she  did  not 
choose  to  comply  with  tte  condition  the  trust  fund  should  go, 
as  it  would  under  the  statute,  equally  among  all  the  cestuis 
que  trust,  ox  in  some  other  manner  so  that  the  children 
should  take  that  or  some  other  share  in  it :  Stroud  v.  Norman, 
Kay  313;  but  that  he  has  not  done,  and  the  same  case  shews 
that  the  general  rule  is,  that  under  a  power  of  appointment 
enabling  the  donee  to  distribute  the  fund,  an  appointment 
ought  not  to  be  made  with  a  condition  attached  to  be  per- 
formed by  the  person  to  whom  the  appointment  is  made, 
and  that  in  such  case  the  appointment  is  good  and  the  con- 
dition void:  p.  326.  What  was  done  by  the  donee  of  the 
power  in  Stroud  v.  Xorman  was  held  good  because  he  had  an 
absolute  power  of  appointment  and  selection  in  favour  of 
children,  and  might,  therefore,  make  a  conditional  limitation 
over  of  one  share  in  favour  of  other  objects  of  the  power  on 
an  event  specified  in  the  appointment — in  that  case  the  re- 
fusal of  the  conditional  appointee  to  make  over  to  other 
objects  of  the  power  another  fund  in  which  she  was  interested. 

As  was  the  case  in  Bristow  v.  Warde,  2  Ves.  Jr.  336,  so  in 
this  case,  what  is  given  to  the  wife  is  not  the  testator's  prop- 
erty, but  a  fund  over  which  he  had  a  power  of  appointment, 
not  exercisable  for  his  own  benefit,  and  it  would  be  impos- 
sible, if  an  election  were  made  asrainst  the  codicil,  to  lay 
hold  of  the  interest  that  would  jiass  by  it  to  compensate  for 
what  is  taken  away. 

Appeal  dismissed  without  costs. 
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MacMahon^  J.,  gave  reasons  in  writing  for  the  same 
conclusion,  citing  Potts  v.  Potts,  31  0.  E.  452;  Rogers  v. 
Jones,  3  Ch.  D.  689;  In  re  Fowler's  Trust,  27  Beav/302; 
Dashwood  v.  Peyton,  18  Ves.  27 ;  Box  v.  Barrett,  L.  R.  3  Eq. 
244;  Lewis  v.  Lewis,  Ir.  R.  11  Eq.  at  p.  343;  Langslow  v. 
Langslow,  21  Beav.  562 ;  Re  Woodley's  Minors,  29  L.  R.  Ir. 
at  p.  313. 

Teetzel^  J.,  concurred. 

June  30th,  1904. 

DIVIBIONAL  COUBT. 

DELAHAY  v.  CONGDON. 

Contract — Right  to  Sell  Article  in  Particular  Territory- 
Action  for  Price  of  Assignment  of  Right  —  Counter- 
claim for  Breach  by  Selling  in  Same  Territory. 

Appeal  by  defendant  from  judgment  of  County  Court  of 
Renfrew  in  favour  of  plaintiff  for  $140  and  costs  and  dis- 
missing counterclaim  with  costs.  Action  to  recover  money 
which  defendant  agreed  to  pay  to  plaintiflE  for  an  outfit  for 
selling  the  "  handy  truck  scale  "  in  the  township  of  Eramosa 
and  part  of  the  township  of  Erin. .  Counterclaim  for  selling 
in  violation  of  the  agreement. 

J.  H.  Moss,  for  plaintiff. 

C.  L.  Dunbar,  Guelph,  for  defendant. 

The  Court  (Meredith,  C.J.,  MacMahon^  J.),  upon  a 
review  of  the  evidence,  dismissed  the  appeal  as  to  plaintiS^s 
claim  with  costs,  but  allowed  the  appeal  as  to  the  counter- 
claim with  costs,  and  directed  judgment  to  be  entered  for 
defendant  on  counterclaim  for  $200  with  costs.  Set-off  dir- 
ected pro  tanto. 

Ju^TE  30th,  1904. 

DIVISIONAL  COURT. 

HOPKIXSOX  V.  PERDUE. 

Evidence — Admi.'isihiUty — Civil  Action  for  Indeceni  Assault 
on  Married  Woman  —  Evidence  of  Complaints  WfOde  to 
Husband. 

Motion  by  defendant  to  set  aside  verdict  and  judgment 
for  plaintiffs  at  tho  trial  before  Teetzbl^  J.,  and  a  jury  at 
Peterborough,  and  for  a  new  trial. 
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Action  by  husband  and  wife  to  recover  damages  for  as- 
saults alleged  (and  found  by  the  jury)  to  have  been'ooni' 
mitted  upon  the  wife  by  defendant  under  circumstances  which 
made  them  the  criminal  offence  of  an  attempt  to  commit 
rape  or  an  indecent  assault. 

The  appeal  was  heard  by  Meredith  C.J,,  Street,  J., 
Anglin,  J. 

H.  O^Leary,  K.C.,  for  defendant. 

D.  W.  Dumble,  K.C.,  for  plaintiffs.  . 

Meeedith,  C.J. — The  main  question  for  decision  is  as  tp 
the  admissil)ility  of  evidence  by  both  husband  and  wife  of 
complaints  made  by  the  wife  to  the  husband,  on  his  return 
from  work  in  the  evening  of  each  of  the  days  on  which  the 
assaults  were  said  by  the  wife  to  have  been  committed,  of 
what  had  been  done  to  her,  including  the  particulars  of  the 
complaints. 

This  testimony  was  received,  notwithstanding  the  objec- 
tion of  counsel  for  defendant  to  its  admissibility,  and  was 
given  by  the  witnesses  in  their  examinations  in  chief. 

It  is  not  open  to  question  since  the  decision  in  Eegina  v. 
Lillyman,  J1896]  2  Q.  B.  167,  that,  had  the  proceeding  been 
a  prosecution  by  the  Crown  of  defendant  for  the  criminal 
offence  of  assault  with  intent  to  commit  rape  or  of  an  inde- 
cent assault,  the  evidence  would  have  been  admissible,  but  it 
was  contended  by  defendant's  counsel  that  the  admission  of 
such  testimony  is  an  exception  to  the  general  rule  and  has 
application  only  to  criminal  prosecutions  for  rape  and  kin- 
dred offences  against  women,  and  that  the  evidence  is  inad- 
missible in  a  civil  action  by  the  woman  for  the  wrong  done 
to  her  by  such  an  assault  upon  her  person. 

The  admission  of  such  evidence  is,  no  doubt,  an  excep- 
tion to  the  general  rules  of  evidence,  and  is  said  to  be  a 
survival  of  the  practice  which  prevailed  in  early  times  of  re- 
ceiving evidence  of  previous  statements  of  a  witness  not 
under  oath,  similar  to  his  testimony  in  Court,  for  the  purpose 
of  confirming  his  testimony :  Phipson  on  Evidence,  3rd  ed., 
p.  149.  That  learned  writer  also  says  (pp.  149-150),  that 
when  this  practicjp  was  changed  so  as  to  make  such  evidence 
generally  inadmissible,  '^  the  ancient  practice  in  cases  of  rape 
survived  as  an  exception  to  the  general  rule."     .     .     . 

[Reference  to  Bracton,  Twiss's  ed.,  p.  483 ;  Hale^s  Pleas 
of  the  Crown,  vol.  1,  pp.  632-3,  vol.  2,  p.  290;  Russell  on 
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Crimes,  5th  ed.,  vol.  1,  p.  867;  Regina  v.  LiUyman,  [1896] 
2  Q.  B.  at  pp.  170,  171,  per  Hawkins,  J.] 

[Beatty  v.  Cullingworth,  60  J.  P.  740,  and  in  appeal 
London  Times  14tli  January,  1897,  distinguished.] 

We  have  to  deal  with  the  question  on  principle,  and,  so 
far  as  I  have  been  able  to  discover,  imfettered  by  authority. 

Dealing  with  it  then  on  principle,  I  adopt  entirely  the 
language  of  Cornell,  J.,  delivering  the  judgment  of  the 
Supreme  Court  of  tiie  State  of  Minnesota,  in  Gardner  v. 
Kellogg,  23  Minn.  463,  where  he  says,  referring  to  the  ex- 
ception :  "  It  would  seem  quite  clear  that  the  rule  has  for  its 
support  a  foundation  equally  firm  and  reasonkble  in  civil  as 
in  criminal  actions.  If  it  is  a  safe  and  sound  rule  to  observe 
in  the  determination  of  a  controverted  fact  which  is  to  affect 
the  liberty  and  dearest  personal  rights  of  the  citizen,  it  is 
difficult  to  perceive  why  it  ought  not  to  be  followed  in  the 
ascertainment  of  the  same  fact,  when  his  pecuniary  interests 
alone  are  involved :"  p.  466.     .     .     . 

[Reference  to  Dean  v.  Raplee,  64  Hun  537.] 

There  being,  as  far  as  I  have  been  able  to  discover,  no  au- 
thority, English  or  Canadian,  for  restricting  the  application 
of  this  exception  to  the  general  rule  as  to  hearsay  evidence,  to 
criminal  prosecutions  for  rape  and  kindred  offences  against 
women,  we  are  free  to  apply  it  to  civil  actions  for  such 
wrongs,  and  ought  to  do  so  if  on  principle  no  sufficient 
ground  exists  for  applying  it  in  the  one  case  and  refusing 
to  do  so  in  the  other,  and,  in  my  opinion,  no  such  ground  is 
discoverable. 

For  these  reasons,  and  fortified  by  the  judicial  opinions 
to  which  I  have  referred,  we  should  not,  I  think,  hesitate 
to  determine,  even  if  it  be  for  the  first  time  in  an  English 
or  Canadian  Court,  that  the  testimony  to  which  exception  is 
taken  was  competent  evidence,  and  was  properly  admitted  at 
the  trial. 

Upon  the  questions  of  fact  which  were  in  issue,  the  jury., 
after  a  fair  and  impartial  charge,  to  which  no  exception  has 
been  taken,  have  found  in  favour  of  plaintiffs.  The  decisioB 
of  these  questions  depended  entirely  upon  the  credit  to  be 
given  to  the  witnesses  whom  the  jury  saw  and  heard  testify, 
and  we  are  not  in  a  position  to  say  that  the  conclusion  to 
which  they  came  was  wrong  or  so  unreasonable  as  to  justify 
the  Court  in  setting  aside  their  verdict. 

Motion  dismissed  with  costs. 

Street^  J.,  concurred. 

Anglin^  J.,  concurred,  giving  reasons  in  writing. 
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OsLEB,  J.A.  •  June  30th,  1904. 

C.A.— CHAMBERS* 

KLEES  V.  DOMINION  COAT  AND  APRON  SUPPLY 

CO. 

Appeal — Court  of  Appeal — Stay  of  Execution  pending  Ap- 
peal— Continuance  of  Injunction  Dissolved  by  Judgment 
Appealed  from. 

Plaintiff,  having  lodged  an  appeal  from  the  judgment  of 
Meredith,C.  J.,  ante  841,  and  having  given  the  usual  security, 
moved  imder  Kule  827  to  stay  the  execution  of  the  judgment, 
or  rather  in  effect  to  continue  the  injunction  dissolved  by 
the  judgment,  pending  the  appeal,  notwithstanding  the  dis- 
missal of  the  action. 

B.  P.  Segsworth,  for  plaintiff.. 

L.  P.  Heyd,  K.C.,  for  defendants.  , 

OsLEB,  J.A.  (after  stating  th^  facts)  : — Even  if  I  have 
the  power  to  grant  the  relief  sought,  I  am  clearly  of  opinion 
that  this  is  not  a  case  in  which  I  ought  to  do  so. 

The  waste,  if  it  be  waste,  caused  by  making  the  openings 
in  the  floors  for  the  belts  by  which  the  machinery  intended  to 
be  placed  on  these  floors  will  be  operated,  is  comparatively 
trifling  in  its  character.  It  appears  not  probable  that  it  will 
do  any  structural  damage  or  damage  that  cannot  readily  be 
repaired  at  trifling  cost.  As  to  this  I  must,  on  such  an  appli- 
cation as  the  present,  pay  attention  to  the  fact  that  the 
learned  trial  Judge  (who  tried  the  case  without  a  jury)'  had 
a  view  of  the  premises  and  that  his  impression  agrees  with 
that  of  the  witnesses  whose  testimony  he  accepts. 

Then  as  to  the  damage  from  vibration.  This  plaintiff 
thinks  will  be  or  is  likely  to  be  the  result  of  continued  or 
long  continued  user.  User  for  a  few  months  or  a  short  time 
is  not  likely  to  do  harm.  He  may  be  right  as  to  this,  but  if 
so,  it  leads  to  the  conclusion  that  there  is  no  pressing  need 
for  an  immediate  injunction.  No  harm  'is  likely  to  be  done 
before  the  Court  of  Appeal  can  pass  upon  the  case.  On  the 
other  hand,  defendants  may  be  seriously  prejudiced  by  not 
being  able  to  use  tlxeir  building  to  the  best  advantage. 

No  sufficient  case,  therefore,  has  been  made  out  for  keep- 
ing the  injunction  on  foot,  and  I  must  refuse  the  motion. 
Costs  to  be  to  defendants  in  any  event  of  the  appeal. 
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Bbitton,  J.  July  2nd,  19(M. 

TKIAL. 

JEPHSON  V.  CITY  OF  NIAGARA  FALLS. 

Municipal  Corporations — Liability  for  Flooding  of  Lands— 
Culvert — Negligence — Onu» — Evidence. 

Aotion  for  damages  for  flooding,  tried  without  a  jury  at 
Welland.  Plaintiff  was  the  owner  of  block  Y  in  the  city  of 
Niagara  Falls,  on  the  corner  of  Queen  street  and  St.  Law- 
rence avenue,  which  was  overflowed  by  water  on  7th  February 
and  3rd  March,  1904,  and  he  alleged  that  he  sustained  dam- 
age to  personal  property,  etc.,  on  the  first  occasion  to  the 
amount  of  $117,  and  on  the  second  occasion,  $10,  and  he 
asked  for  a  mandamus  to  compel  defendants  to  construct  a 
culvert  or  culverts  sufficient  to  carry  away  the  water  of 
"  Muddy  Eun  Creek." 

J.  P.  Mabee,  K.C.,  and  F.  W.  Griffiths,  Niagara  Falle, 
for  plaintiff.   *^ 

W.  M.  German,  K.C.,  and  F.  C.  McBumey,  Niagara  Falls, 
for  defendants. 

Britton,  J.,  held  that  plaintiff  had  not  satisfied  the  onus 
whicli  was  upon  him  of  shewing  that  his  damage  was  owing 
to  the  negligence  of  defendants.  Defendants  had  done  all 
that  could  reasonably  be  required  of  them.  Action  dismissed 
with  costs.  ^ 


Britton,  J.  July  2nd,  1904. 

TRIAL. 

ELLIS  V.  SHERRIN. 

Defamation — Verdict  for  Plaintiff  —  Nominal  Damages  — 
Ca9ts — Came  for  Depriving  Plaintiff  of — Misconduct, 

Action  for  defamation.  The  verdict  was  for  plaintiff  with 
$1  damages. 

W.  M.  German,  K.C.,  for  plaintiff. 

J.  P.  Mabee,  K.C.,  for  defendant. 

Britton.  J. — I  reserved  for  further  consideration  tiie 
question  of  costs.  The  plaintiff  should  get  costs  unless  there 
is  just  cause  for  a  certificate  or  order  depriving  him  of  them. 

Two  roasons  are  urged  why  plaintiff  should  not  get  cost^: 
— 1.  No  amount  of  damages  is  named  in  the  statement  of 
claim,  but  plaintiff  in  the  witness  box  asked  for  exemplary 
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damages.  He  said  he  claimed  $10,000.  Any  such  claim  was,, 
of  course,  absurd,  but  plaintiff  did  press  for  substantial  dam- 
ages, and  did  not  content  himself  with  asking*  for  mere  vin- 
dication. Plaintiff  has  recovered  only  nominal  dafiiages. 
This  verdict,  under  the  circumstances,  shews  that  plaintiff 
had  at  most  a  bare  right  of  action.  In  the  case  of  McLeod 
V.  The  Queen,  2  Ex.  C.  B.  106,  costs  were  not  given,  where 
tender  thought  not  unreasonable,  and  where  demand  extrava- 
gant, although  amount  of  award  exceeded  amount  of  tender. 

2,  There  was  misconduct  on  the  part  of  plaintiff.  I  cannot 
considel*  anything  that  could  be  said  to  be  a  defence  to  the 
action.  The  jury  have  determined  that  plaintiff  has  a  right 
of  action,  and  as  to  that  I  cannot  go  behind  the  verdicl,  but 
in  considering  the  question  of  costs,  I  may  look  at  the  con- 
duct of  the  plaintiff  from  the  beginning  in  reference  to  this 
suit  and  its  subject-matter.  The  plaintiff  and  defendant  were 
both  members  of  the  council  of  the  village  of  Niagara  Falls. 
The  plaintiff  was  reeve.  Anything  that  was  said  by  defend^ 
ant  had  reference  to  what  was  being  done  by  the  council  and 
by  plaintiff  as  reeve,  and  was  on  the  line  of  the  opposition 
which  defendant  was  making  and  had  the  right  to  make  in 
the  council. 

One  reason  why  slander  suits  are  sometimes  regarded  with 
favour  is  that  the  right  to  bring  such  an  action  tends  to 
prevent  a  breach  of  the  peace.  Plaintiff  admits  that  be 
attempted  to  take  the  law  into  his  own  hands,  and  that  he 
assaulted  defendant  on  two  occasions.  Plaintiff  admits  that 
he  went  to  defendant's  house  and  not  finding  defendant  had 
an  interview  with  the  wife  of  defendant,  and  that  he  threat- 
ened defendant.  Plaintiff  said  quite  publicly  that  he  intended 
to  "  lick  "  defendant.  When  the  defamatory  words  were  used 
on  the  first  occasion,  and  after  the  first  assault,  defendant 
laid  an  information  for  the  assault.  This  was  not  proceeded 
with,  upon  the  implied,  if  not  express,  understanding  that 
all  past  matters  of  controversy  were  to  be  considered  as  settled 
between  the  parties. 

On  the  second  occasion  when  the  defamatory  words 'were 
used,  I  think  it  a  fair  inference  from  the  evidence,  that 
defendant  endeavoured  to  avoid  meeting  plaintiff,  and  if 
plaintiff  had  not  crossed  the  street  for  the  purpose  of  speak- 
ing or  being  spoken  to,  there  would  not  then  have  been  any 
altercation.  Defendant  is  not  a  man  of  sufficient  physical 
strength  to  cope  with  plaintiff.  Plaintiff's  assaults  upon  and 
conduct  towards  defendant  were,  to  say  the  least  of  it,  ve^y 
provoking,  and  it  is  important  to  note  that  plaintiff,  as  reeve, 
was  ex  officio  a  justice  of  the  peace  for  the  municipality. 


Plaintiflf  could  very  well,  without  injury  to  himself,  and 
without  his  reputation  suflfering  at  all,  have  avoided  this 
litigation.  Even  if  plaintiff  deemed  it  necessary  to  issue  a 
writ,  he  learned  by  the  statement  of  defence  that  defendant 
denied  intending  to  accuse  plaintiff  of  any  crime,  and  he 
could  then  have  said,  if  that  is  your  position,  pay  the  costs, 
and  the  suit  will  be  stopped. 

I  think,  u;ider  the  circumstances  of  this  case,  to  compel 
•defendant  to  pay  the  costs  would,  in  the  language  of  Lord 
Halsbury  in  Huxley  v.  West  London  Extension  K.  W.  Co., 
14  App.  Cae.  32,  place  upon  defendant  a  burden  he  ought  not 
to  bear. 

Judgment  for  plaintiff  without  costs. 

July  2nd,  1904. 

DIVISIONAL  COURT. 

KNAPP  V.  CARLEY. 

Vendor  and  Purchaser — Co7itract  for  Exchange  of  Lands — 
Reformation  of  Contract — Mistake  in  Description — Speci- 
fic Performance — Statute  of  Frauds — Part  Performance 
— Terms  of  Contract  —  Liquidated  Damages  —  Payment 
into  Court — Costs. 

Appeal  by  defendant  Carley  from  judgment  of  Boyd,  C, 
in  favour  of  plaintiff  in  action  for  the  reformation  of  an 
executory  agreement  for  an  exchange  of  farms,  entered  into 
between  the  parties  on  9th  October,  1902,  and  in  writing 
signed  by  them,  and  for  specific  performance  of  the  agree- 
ment when  reformed,  notwithstanding  that  the  land^  which, 
according  to  the  real  bargain,  the  appellant  was  to  give  in 
exchange  for  plaintiff's  had  been  conveyed  to  defendant  Pat- 
terson, who  claimed  to  be  a  purchaser  for  value  without  notice 
of  plaintiff's  rights,  but  who,  according  to  the  allegations  of 
the  statement  of  claim,  had  notice  of  and  took  subject  to 
them.  Plaintiff  also  claimed  damages  in  addition  to  specific 
performance. 

The  appellant  by  his  statement  of  defence  denied  the 
agreement  and  pleaded  the  Statute  of  Frauds  in  bar  of  the 
action;  and  he  also  set  up,  in  the  event  of  the  agreement 
being  proved,  that  it  was  a  term  of  it  that  if  either  party 
failed  to  perform  it  he  should  pay  to  the  other  $200  as  liqui- 
dated damages  for  the  breach,  and  he  pleaded  a  tender  of 
that  sum  to  plaintiff  before  action,  and  brouerht  it  into  Court. 

The  mistake  in  the  written  agreement  was  in  the  descrip- 
tion of  the  land  of  the  appellant,  which  was  called  the  front 
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half  of  lot  5  in  the  4th  concession  of  the  township  of  Wol- 
ford,  instead  of  the  front  half  of  lot  6  in  that  concession, 
which  latter  was  the  true  number  of  the  appellant's  lot. 

The  Chancellor  dismissed  the  action  as  against  defendant 
Patterson,  but  as  to  the  appellant  directed  a  reference  as  to* 
damages,  reserving  further  directions  and  costs. 

The  judgment  as  settled  said  nothing  as  to  the  refctnna- 
tion  of  the  agreement,  nor  did  the  direction  of  the  Chancel- 
lor indorsed  upon  the  record. 

G.  F.  Henderson,  Ottawa,  for  appellant. 
G.  H.  Watson,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  w^as  delivered  by 

Meredith,  C.J. — The  appeal  was  argued  before  us  on  the 
footing  that  a  judgment  for  reformation  of  the  agreement 
as  claimed  by  plaintiff  had  been  pronounced,  the  appellant 
taking  the  position  that  as,  apart  from  the  question  of  the 
mistake  in  the  description  of  plaintiff's  lot,  and  of  the  power 
of  the  Court  to  reform  the  agreement,  the  specific  perform- 
ance of  the  agreement  had  been  rendered  impossible  by  the 
conveyance  to  defendant  Patterson,  the  Court  had  no  jurisdic- 
tion to  award  damages,  and  that  in  any  case  the  damages 
were  liquidated  by  the  agreement  of  the  parties  at  $200,  which 
the  appellant  has  paid  into  Court,  and  that  the  reference  as  to 
damages  was  therefore  improper. 

If  the  appellant  is  right  in  his  contention  as  to  the  dam- 
ages being  liquidated,  it  will  be  unnecessary  to  consider  the 
important  and  difficult  question  as  to  whether  there  can  be 
rectification  and  enforcement,  either  specifically  or  by  d'am- 
ages  for  breach  of  it,  of  an  executory  agreement  relating  to 
lands,  the  Statute  of  Frauds  being  pleaded,  and  there  being 
neither  acts  of  part  performance  sufficient  to  shut  out  the 
operation  of  the  statute,  nor  fraud,  but  simply  a  mistake  in 
describing  in  the  writing  the  lands  of  the  one  of  the  con- 
tracting parties  who  is  sought  to  be  charged. 

As  far,  however,  as  my  examination  of  the  case  has  pro- 
ceeded', there  is,  I  think,  to  say  the  least,  very  ^ave  doubt 
whether,  even  if  the  appellant  had  not  conveyed  away  this 
land,  plaintiff  could  have  enforced  the  true  agreement,  in  the 
face  of  the  Statute  of  Frauds,  which  is  set  up  by  the  appel- 
lant. 

It  was  argued  that  there  had  been  acts  of  part  perform- 
ance sufficient  to  take  the  case  out  of  the  statute,  but  I  think 
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not.  Such  acts  as  were  done,  trifling  in  their  nature  as  they 
were,  were  not  necessarily  referable  either  to  the  contract 
-fiued  on  or  to  any  contract  affecting  the  land,  and,  even  if 
thiat  were  otherwise,  they  were  acts  done  not  by  plaintiff  who 
is  seeking,  but  by  the  appellant  who  is  resisting,  specific  per- 
formance, and  therefore  cannot  help  plaintiff.  Browne  on 
the  Statute  of  Frauds,  5th  ed.,  sec.  453,  and  cases  there  cited- 

The  appellant  is,  I  think,  right  in  his  contention  that  the 
damages  are  liquidated.  The  words  of  the  agreement  are, 
^'  we,  the  said  parties  hereto,  agree  to  forfeit  each  to  the  other 
the  sum  of  $200  in  case  eitiier  fails  to  comply  with  the 
conditions  of  the  above  agreement.^' 

The  word  "  forfeit "  is  perhaps  more  consistent  with  the 
idea  of  a  penalty  than  a  sum  payable  as  liquidated  damages, 
and  the  latter  term  is  not  used.  That  is  not,  however,  con- 
clusive either  way.  The  question  is  one  of  law,  to  be  decided 
upon  a  consideration  of  the  whole  instrument,  and  the  prin- 
ciple upon  which  it  is  to  be  decided  is  simply  to  ascertain  the 
real  intention  of  the  parties.  Having  regard  to  the  moderate 
sum  named,  and  the  fact,  as  I  take  it  to  be,  that  the  loss 
whidh  would  accrue  to  the  other  party  from  a  failure  of  one 
of  them  to  perform  the  agreement  on  his  part  cannot  be 
accurately  or  reasonably  calculated  in  money  antecedently  to 
the  breach,  1  think  that  the  sum  which  the  parties  have  named 
should  be  treated  as  liquidated. 

Plaintiff  is,  nevertheless,  I  think,  entitled  to  Tecover  the 
$200  damages.  He  was,  according  to  the  true  agreement, 
to  have  the  land  the  appellant  agreed  to  give  him  in  exchange 
for  his  own  and  $1,700  in  money  or  $200  damages,  if  he 
failed  to  do  so,  and  plaintiff  chose  to  seek  not  specific  per- 
formance but  damages  for  the  appellant's  refusal  to  carry 
out  his  bargain.  If  plaintiff  cannot  get  the  land,  either  be- 
cause the  agreement  is  not  sufficient  to  satisfy  the  Statute  of 
Frauds  or  because,  as  has  been  found,  he  has  conveyed  it  to 
an  innocent  purchaser  for  value,  why  may  he  not  stand  on 
the  agreement  as  it  is  written  ?  The  appellant  cannot  convey 
to  him  the  land  which  by  the  agreement  he  agreed  to  con- 
vey, and  why  may  he  not  have  what  he  was  to  get  if  the 
appellant  broke  his  agreement,  the  $200  damages?  I  see 
no  reason.  The  appellant  ought  not,  I  think,  to  be  heard  to 
set  up  the  mistake  in  order  to  escape  liability  on  the  letter  of 
liis  bond,  unless  he  is  ready  and  willing  to  carry  out  the 
real  bargain,  and  that  he  is  not. 

I  would,  for  these  reasons,  vary  the  judgment  of  the 
Chancellor  by  substituting  for  the  reference  and  the  reserva- 
tion of  further  directions  and  of  the  question  of  costs,  a 
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judgment  for  plaintiff  for  $200  without  costs,  and  order  for 
payment  out  of  the  moneys  in  Court  in  satisfaction  of  the 
judgment,  and  I  would  give  no  costs  of  the  appeal  to  either 
party. 


July  2nd,  f904. 

DIVISIONAL  COUBT. 

BROWN  V.  WATEEOUS  ENGINE  WORKS  CO. 

Master  and  Servant — Injury  to  Servant — Death — Negligence 
— Vausal  Connection  with  Injury — Evidence — Conjecture 
— Findings  of  Jury. 

Motion  by  defendants  to  set  aside  judgment  of  Britton, 
J.,  in  favour  of  plaintiff  for  the  recovery  of  $1,000,  on  the 
findings  of  the  jury,  and  to  set  aside  the  findings,  and  for 
judgment  dismissing  action  or  for  a  new  trial. 

Plaintiff  was  the  widow  and  administratrix  of  the  estate 
of  George  Brown,  who  on  19th  May,  1903,  was  employed  as  a 
labourer  in  defendants'  engine  works,  and  on  that  day  was, 
together  with  other  workmen,  engaged  in  carrying  materials 
from  the  ground  floor  of  defendants'  factory  to  the  gallery 
or  floor  above,  by  means  of  a  crane.  The  materials,  wKen 
hoisted  to  the  floor  above,  were  received  and  deposited  on  a 
platform.  Plaintiff  alleged  that  this  platform  was  a  part 
of  .the  ways  connected  with  defendants'  works,  and  was  de- 
fective and  dangerous  by  reason  of  its  not  being  guarded  by 
a  railing,  and  because  of  the  negligence  of  defendant  in 
leaving  it  unguarded.  Brown  fell  therefrom  to  the  floor  below, 
and  received  injuries  from  the  fall  which  resulted  in  his 
death  on  25th  June,  1903. 

The  jury  found  that  the  projecting  platform  was  a  dan- 
gerous place  for  the  workmen  working  thereon,  by  not  having 
a  railing;  that  defendants  were  cruilty  of  negligence  in  not 
providing  a  railing;  that  the  injury  was  caused  by  the 
want  of  a  railing;  and  that  the  deceased  could  not  by  the 
exercise  of  reasonable  care  have  avoided  the  accident. 

The  motion  was  heard  by  Meredith,  C.J.,  MacMahon, 
J.,  Teetzel^  J. 

E.  E.  A.  DuVemet,  for  defendants. 

W.  S.  Brewster,  K.C.,  for  plaintiff. 

MacMahon,  J. —  .  .  .  Assuming  as  to  the  bevelled 
sides  of  the  platform  that  it  is  "a  dangerous  structure  or 
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place  "  within  sec.  20  of  the  Factories  Act,  E.  S.  0.  eh.  256, 
and  should  therefore  "be  as  far  as  practicable  securely 
guarded,^'  there  is  nothing  to  shew  that  the  want  of  a  guard 
was  the  cause  of  the  deceased  falling  from  the  platfomu 
There  was  no  evidence  which  ought  to  have  satisfied  the 
jury  of  the  fact  sojught  to  be  proven,  namely,  how  deceased 
came  to  his  death.  Without  such  evidence  the  cause  of  his 
fall  was  wholly  a  matter  of  conjecture.     .     .     . 

[Reference  to  Wakelin  v.  London  and   South  Western 

B.  W.  Co.,  12  App.  Cas.  41;  Groves  v.  Wimbome,  [1898]  2 
Q.  B.  402;  Canadian  Coloured  Cotton  Co.  v.  Kervin,  29  S. 

C.  E.  479;  Pomfret  v.  Lancashire  and  Yorkshire  E.  W.  Co., 
[1903]  2  K.  B.  at  p.  721;  Young  v.  Owen  Sound  Dredge 
Co.,  27  A.  R.  649;  Farmer  v.  Grand  Trunk  E.  W.  Co:^  21 
0.  E.  299;  Cowen  v.  Marshall,  28  S.  C.  E.  161.] 

The  evidence  in  this  case,  to  adapt  the  language  of  Lord 
Watson  in  the  WiJcelin  case,  affords  ample  materials  for  con- 
jecturing that  the  death  may  possibly  have  been  occasioned 
by  the  alleged  neglect  to  guard  the  platform,  but  it  furnishes 
no  data  from  which  an  inference  can  reasonably  be  drawn 
that  as  a  matter  of  fact  it  was  so  occasioned. 

Appeal  allowed  and  action  dismissed,  but,  under  the  cir- 
cum^?tances,  without  costs.  j^ 

Teetzbl^  J.,  concurred,  giving  reasons  in  writing,  and 
referring  to  Dominion  Cartridge  Co.  v.  McArthur,  31  S. 
C.  E.  392. 

Meredith^  C.J.,  gave  written  reasons  for  dissenting.  He 
was  of  opinion  that  there  was  evidence  carrying  the  case  on 
the  point  of  the  connection  of  the  accident  with  the  negli- 
gence proved,  beyond  the  realm  of  mere  conjecture. 
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